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QUESTION PRESENTED

Petittoner was convicted after 1rial of one count of child abuse in violation of
the Law and Order Code of the Yerington Paiute Jribe. Although she failed to
ratzse her chatlenge in a timely fashion and has never contended she is not an
Indian. Petitioner argues the tribal court lacked jurisdiction to convict her be-
cause the prosecutor did not adequately picad and prove she is an Indian. She
contends the federal courts should set aside her conviction on habeas review
necause Section 1301(4) of the Indian Civil Rights Act {ICRA) makes Indian
status a necessary element of every tribal crime. The Ninth Circuit held that
Section 1301(4), which Congress enacted to enlarge tribal sovereignty, does not
restrict tribal sovereignty by requiring tribes to plead and prove indian status

when the defendant did not raise the issue. The guestion presented is:

Whether Section 13014} of ICRA makes Indian status an element of every
tribal crime that prosecutors must plead and prove regardless whether the de-

fendant timely raises the issue.

PARTIES TO THE PROCEEDING

The parties tc this proceeding are petitioner Leslie Dawn Eagle and Respon-

dent Yerington Paiute Tribe.
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COUNTER~-STATEMENT OF THE CASE

This case began in July 2004 when Yerington Tribal Police Officer Kirk
Stewart, responding to aliegations that Leslie Dawn [agle and her sister, Dianc
Tom, had abused their nieces, took the chiidren to a medical center for a well
child check.  When they arrived. Autumn mind Shawnee Wood had nultipie
bruises and contusions. [EOR* 52-53, 89-90} Shawneo’s nose was covered in
scabs. [EOR 90} Autumn and Shawnee would later testify that Petitioner and
her sister had repeatedly abused them.

1.a. In August 2004 the Yerington Paiute Tribe filed a criminal complaint
against Petitioner and Tom, alleging that they violated Section 5-50-020 of the
Tribal Law and Order Code by repeatedly abusing their nieces. Under tribal law,
the Tribe has criminal jurisdiction over “offenses enumerated” in the Code
“when committed within the jurisdiction of the court by any Indian.” Law and
Order Code § 1-20-030.

Section 5-30-020 requires the prosecution tc prove that the defendant
caused “non-accidental physical or mental injury to a person under eighteen” in
her care. It contains no reference to the Indian status of a defendant and does
not make Indian status an element of the crime. instead, a separate provision
of the tribal code requires the defendant to raise the issue of Indian status,

while also providing that the prosecution bears the burden of proof on the is-

P All references 10 the excerpts of record in petitioner’s Appendix B are labeled "EQR.”
!



sue if it is timely raised. Sce Law and Order Code § 1 21 030 (providing thal
the "burden of raising the issue of non-jurisdiction (status as a Non-Indian)
shall be upon the poison claiming the exemption frony jurisdiction but tiie bur-
den of proof of jurisdiction (status as an indian) remains with the prosecution™).

Consistent with tribal faw. the complaint did not allege that petitioner and
her sister were members of a tederal Indian tribe. Nonetheless, petitioner had
notice of the Tribe's position on that issue: In January 2005 the Tribe filed a
second criminal complaint, along with a probable cause statement alteging that
Petitioner and her co-defendant were Indians and adding criminal counts
stemming from the defendants’ repeated abuse of their nieces. [Cir. Ct. Op.
65800, Pet. App. A~

b. At trial, Autumn and Shawnee testified to the abuse to which peti-
tioner had subjected them. They recounted that petitioner and Tom repeatedly
slapped, kicked. and beat them. Petitioner whipped Autumn with a willow stick.
Petitioner twisted Autumn’s nipples. On many occasions Petitioner hit Autumn
with a pool cue. [EOR 906]

Petitioner waited until after Autumn and Shawnee's testimony and until
after the close of evidence to object that the prosecution did not adequately
plead and prove she is an indian. Petitioner merely stated in passing that the

“prosecution failed to prove [she is an] Indian.” and did not press the point fur-

- All references to the opinion under review. contained in pevtioner's Appendix A, are la-
beled as “Cir. Ct. Op.”



ther. [FOR G1] Moreover, petiticnor did not assert-——and ha. never assert-
ed ~that she is not a member of a federal Indian tribe.

instead, Petitioner pressed hoo argument that the second criminal com-
plaint was deficient and asked the court to apply the original complaint. [EOR
92] Based upon Petittoner’s procedural challenge to the second complaint. the
trial court applied the first complaint.  [EOR 96] The court did not expressly
address Petitioner's one-sentence objection to the prosecution’s pleading and
proof of Indian status. After considering the evidence, the court found beyond a
reasonable doubt that Petitioner had repeatedly abused Autumn Wood. [EOR
96-97]

c. Petitioner did not dispute her indian status during sentencing. The
Chiet of the Tribal Police informed the court that Petitioner and her co-
defendant were “from different tribes” and therefore posed “a flight risk™ if al-
iowed to have two weeks to settie their personal affairs before being taken into
custody to serve their one-year sentence. [EQR 100] Petitioner did not object,
and the Judge ordered the Chief of Police to place her and her co-defendant
into custody. TEOR 100]

2. Petitioner appealed to the Intertribal Court of Appeals, but did not
challenge the trial court’'s finding that she abused Autumn. Instead, her "sole
argument [was] that the prosecution failed to prove beyond a reasonable doubt

that [she is an] indian[l.” [Ct. of App. Op. 2, EOR 33]



The Intertribal Court of Appeals concluded Petitioner forfeited her argu
ment by failing to raise it in a “timely and adequate!l}” fashion. 'Ci. of App. Op.
6, EOR 107] Given Pelitioner's “cursory declaracon™ in her closing that tie
prosecution had failed to prove she is an tndian, the “trial court had no duty to
address™ her challenge. [Ct. of App. Op. 6. EOR 107] Even if Petitioner had pre-
served her challenge, the Court of Appeals held that given the absence of con -
trary evidence from Petitioner, the record contained sufficient evidence to prove
beyond a reasonable doubt that she is an Indian. [Ct. of App. Op. 4-5, EOR
165-06]

3.a. On habeas review in federal district court, see 25 U.S.C. § 1303, Pe-
titioner raised the new aryument that Section 1301 of the Indian Civil Rights Act
of 1968 (ICRA) makes Indian status an element of every tribal crime and, there-
fore, due process required the prosecution to plead and prove she is an indian
notwithstanding her failure to raise the issue.”

Applying the well-established rule that the statute under which a defen-
dant is prosecuted establishes the elements of the crime. see infra n.3, the dis-

trict court found no support for Petitioner’'s new argument. Section 5-50-020

The fitth Amenament "Due Process Clause reqguires the prosecution to prove beyond a
reasonable doubt all of the elements included in the definition of the offense of which the de-
fendant is charged.” Patterson v, New York, 432 U5, 197, 210 (1977 see also In_re Winghin,
397 U5, 338,364 019700 Although the Fifth Amendment does not apply 1o ibes. see Durp v,
Reing, 495 J.5 €76, 093 (1990, ICRA imposes a due process requirement on tribal prosecu-
tions, 25 LS.Co§ 1302,



of the tribal code, the court held. does not make indian status an clement of
the crime of child abuse. [D. Ct. Op. 7. EOR 8.]

The disirict court further held that Section 1301 of ICRA dues not require
that all tribal crimes include indian status as an element. Section 1301 was
amended in 1990 to “recognizell and  affirm!]” tribal “powers of self
government” by defining them to include “crintinal jurisdiction over all Indians.”
25 U.S.Co§ 1301¢2) (emphases added). And it incerporates the judge-made
definition of "Indian™ in the Major Crimes Act, 18 U.S.C. § 1153, under which

Indian status turns on affiliation with a tribe rather than ethnicity alone, United

States v, Antelope. 430 U.S. 641, G46 (19/7).7 See 25 U.S.C. § 1301(4). Thus,

Section 1301 was Congress’s response to this Court’s decision in Duro v, Reina,

495 U.S. 676 (1990), which held that, under then-existing federal common law,
federal Indian tribes possessed criminal jurisdiction over their own members
but not over non-member Indians.

At the same time, "Section 1301 is not a criminal statute,” but “merely
constitutes an express Congressional recognition and affirmation of the inher-
ent criminal jurisdiction of the indian tribes.” [D. Ct. Op. 7-8, EOR 8-9] For
that reason. the district court held the statute does not define the elements of
tribal criminal law—and does not require Tribes to plead and prove Indian

status when the defendant fails timely and adequately to contest it. [id.]

T See aso Megre v Navajo Nation. 432 7.3 924, 030 49th Cir. 2005 ™ [Tihe criminal uris-
diction oi tiibes over “all Indians’ recognized by the 1990 Amendments means all of indian an
cestry who are also Indian by political affiliation, not all who are racially Indians.™.

-~



b. The Ninth Circuit alfirmed in an unanimous ouwnion by judge Thomp-
son, joined by Chief Judge Kozinski and Judge McKeown. [Pet. Apn. A

The court began by ic¢jecting petitioner’s argument that Indian status
must be an element of every trihal ¢rime.  Scction 130104), it explained, is
clear: it "simply" defines “Indian™ in Section 1301 by referring tc the definition
of the same term under the Major Crimes Act. [Cir. CL App. Op. 6802-07. Pet.
App. Al  Furthermore, the legislative history left "no doubt” that Congress
merely intended to incorparate the “body of case law with regard to whe is an
Indian” under Section 1153. [Cir. Ct. Op. 6803-04 (quoting H.R. Rep. No. 102~
61, at 4 {1991)), Pet. App. A]

The court next noted that it was “satisfied that no due process violation
occurred in this case,” because petitioner had adequate notice of the Tribe's
position that she was an Indian (given the probable cause statement attached to
the Tribe's second complaint). as well as an adequate opportunity to respond.
[Cir. Ct. Op. 6804, Pet. App. Al Indeed, petitioner “diid] not claim that she did
not have notice of the Tribe’s position that she was an Indian.” [id.] Further-
more. petitioner “ceuld have timely disputed the issue of Indian status, but she
did not.” [id.] Accordingly, she had an adeqguate opportunity under Law and
Order Code 1-21-030 to challenge that allegation any at time before the
prosecution had rested, and instead "waited too jong.” [Id. at 6805]

4. Petitioner now seeks certiorart, chalienging only the Ninth Circuit’s re-

jection of her claim based upon Section 1301(4).

{



REASONS FOR DENYINC THE PETITION

The petition identifies no adequate reason for this Court to grant certio-
rari, and there .ue several reasons to den it. The court of appeals decided a
narrow guestion of statutory interpretaticn.” Its decision implicates no cenflict
m the lower courts, rdises no issues of national importance, and would be «
poor vehicie for considering the splitless. narrow question the court resolved.
Moreover, the court of appeals™ decision is correct.,

1. Petitivner argues that Section 1301 of ICRA requires federal Indian
tribes to include Indian status as an element of every tribal crime. Accordingly,
she contends that respondent’s tribal code, which does not make indian status
an element of the crime of child abuse—but which does require prosecutors (o
bear the burden of proof on that issue if the defendant timely raises it—runs
afoul of Section 1301. She adds that this violation of Section 1301 is signifi-
cant, and worthy of this Court’s review. because it violates the due process re-
quirement that a prosecutor plead and prove every element of an offense. This
Court’s review is unwarranted for severai reasons.

a. To start with, petitioner inaccurately frames the issue presented.
Although she asserts that the case raises “a significant Constitutional issue that
effects [sic] the rights of . . . many United States citizens,” Pet. 1.2, the only 15~

sue properly presented is statutory. Petitioner does not allege that Congress

Petitioner does not seek review of the court of appeals holding that she recerved adeguate
NoLIcE and an Opportuity 10 respond. see supra oL and for good reason. The question is fact-
bound and implicates no split of authority in the Jower courts.



violated due process {or any other constitutional provision) oy enacting Section
1301 of ICRA. Nor does she arqgue that Congress cannot constitutionally allow
tribes to require that criminal defendants timely raise the issue of Indian status.
Petitioner's argument is that Section 1301 of ICRA reguires tribes to revise all of
their criminal codes Lo make Indian status an clement of every tribal «rime. The
Ninth Circuit properly answered that guestion, not by consulting the Constitu-
tion, but by consulting the text of the statute Congress enacted,

Notably, petitioner does not suggest that this narrow statutory issue is
worthy of this Court's review. See Pet. 12-14 (arguing that certiorari should be
granted only because the petition implicates “a significant Constitutiona! is-
sue’y. And if Section 1301 does not require that Indian status be an element of
every tribal offense, as the Ninth Circuit held, then petitioner’s argument that
due process requires elements of a crime to be pleaded and proved by the
prosecutor is beside the point. Petitioner does not dispute that tribal law did
not make Indian status an element of the offense (although it allowed petitioner
to raise the issue and would have placed the burden of proof on the prosecutor
if the issue had been timely raised).

Equally misleading is petitioner’s assertion that “[tlhe Tribe's position in
this case—which was affirmed sub siiencic [sic] by the Ninth Circuit—is that it is
a court of general jurisdiction.” Pet. 16. The guestion in this case is not
whether tribal courts are of general or specific jurisdiction, but whether ICRA

dictates how indian status s to be determined proceduraily. Neither respon-

N



dent Tribe nor the Ninth Circuit disputed thai ICRA limits the jurisdiction of
tribal courts to Indians. And apart tromy statutory or federal common law re-
strictions on tribal court ariminal jurisdiction, tne guestion of how tribal Lubject
matter jurisdiction is established in any particular case turns on tribal law. not,
as petitioner would have it, on 1ules governing the subject matter jurisdiction
of Article I courts, id. at 18 19,

b. The petition should be denied for the further reason that it im-
nlicates no conflict in the lower courts. Indeed, in 27 pages of briefing peti-
tioner fails to identify a single lower court opinion adopting her view of Section
1301, and respondent is aware of no other case deciding the issue. The lack of
any developed body of tower court opinions on the guestion presented- -much
less a circuit split—is itself sufficient reason to deny certiorari.

Petitioner herself highlights why it is unnecessary to review this issue
prematurely. She suggests that there are approximately “511 operating tribal
courts” in the United States. and that "approximately 200 tribal courts . . . exer-
cise primary misdemeanor criminal jurisdiction.” Pet. 12-13. And she asserts
that this case will have an impact on "many” non-indians throughout the United
States. Id. at 12. If the guestion presented is as significant and recurring as
petitioner implies, then there is nc reason to grant review before other iower
courts have had an opportunity to consider the question.

c. Even if this Court were inclined to review the narrow, spiitless

statutory issue presented, this case would be a poor vehicle for resotving it. As

¥



petitioner acknouwledges, sce Pet. 2. che tribal courts held thau she failed timely
to raise the issue of Indian status and thus forteited the argument. Accord-
ingly, poationer must argue not oy that ICRA makes Indian .tatus an element
of the offense. but also that she is entitled to raise thal argument at any time.
And although she asserts that jurisdictional limits on tribal court jurisdiction
may never be waived, see id. at 18, petitioner identifies no support for her view
and does not contend that issue independently warrants this Court’'s review.
Petitioner's failure to raise the issue in a timely manner makes this case a poor
vehicle for considering it.
2. The petition should also be denied because the court of appeals’ deci-
sion is carrect.,
a. Nothing in Section 1301(4) signals an intent to depart from the
general rule that, to identify the elements of a crime, a court must look at the

statute under which the defendant is being prosecuted. See Dixon v, United

States, 548 U.S. 1, 7 (2006); supra n.3. The aim of Section 1301 was not to

curtail tribal court jurisdiction or micromanage tribal procedures, but rather to
restore tribes” inherent criminal jurisdiction over nonmember Indians after this
Court's decision in Duro. 495 U.S. 676 see supra 5-6.

All three branches of the United States Government have long recognized
that tribes possess inherent, pre-constitutional sovereign powers limited only

by tribes’ status as domestic dependent nations. See 25 U.S.C. § 1301(2): Exec.

Order No. 13175, Consuttation and Coordination with indian Tribal Govern-

8

b



ments, 65 Fed. Reg. 67..49 (Nov. 9, 2000); United States v. Mazurie, 4149 15,

544 557 {19751, Among the branches, Congress’s authority over tribal affairs

is “plenary” and paranount. Washington v. Contederated Bands and Tribe s of

Yakima Nation, 439 U.S. 463, 4/70-71 (1979, This power enables Congress o

relax limitations the political branches have placed on tribal sovereignty. and
thus (o alter "judicially made’ federal indian law” that was based upon previous

actions of those branches. United States v. Ldra, 541 U.S. 193, 207 (2004).

Congress exercised its plenary power when it amended Section 1301 to
restore tribal criminal jurisdiction over nonmember Indians after this Court’s
decision in Duro, 495 U.S. 676. All Durc held was that tribes lack inherent
criminal jurisdiction over nonmember Indians., and that is all Congress acd-
dressed with the 1990 amendments to Section 1301. See Pub. L. No. 101-511,
tit. VI, § 8077(b), {¢), 104 Stat. 1856, 1892-93 (Nov. 5. 1990): Lara, 541 U.S.
at 197-98 ("scon after this Court decided Duro, Congress enacted new legisla-
tion specifically authorizing a tribe to prosecute Indian members of a different
tribe™). Congress addressed Duro on the one hand by affirming tribal ¢riminal

jurisdiction over anyone who is an “Indian[].” ICRA § 1301(2), and on the other



hand by defiiing “Indian™ with refercr.ce to the judge-made detinition of that
term under Section 11575 of the Major Crimes Act. i, § 1301(4)

The i -yislative history confirms wat Section 1301 solely i orporates the
definition of “indian” as political rather than ethnic. ‘Cir. Ct. Op. 6803 04, Pet.
App. Al The 1990 Congress was aware of the federal pleading and proof e
guirements of Section 1153 of the Major Crinmes Act. [Id. at 6804 (citing S. Rep.
No. 102-168, at 5 (1991);] But it referred to Section 1153 “s¢ that there would
be a consistent definition of "Indian’ in the exercise of jurisdiction by either the
Federal government or a tribal government,” not in order to make federal and
tribal pleading and proof requirements consistent. {Id. at 6803-4 (quoting S.
Rep. No. 102-168. at 6))]

b. Petitioner seeks to cloud the clear statutory text by resort to the
Senate Report's statement that if a tribal prosecution "cannot meet its burden
of proof” as to Indian status, then the defendant can petition for habeas review
under ICRA. Pet. 25-26: see S. Rep. No. 102-168, at 7. That statement is ir-
relevant. The Tribe does not dispute it bears the ultimate burden of proof on

Indian status under tribal law-—indeed. Section 1-20-030 of the Law and Order

" The judge-made definition of “Indian” for purposes af the Major Crimes Act has a long
history that predates the development of contemporary federal criminal procedure. In nited
States v Rogers, this Court held that to be considerec an "Indian,” 2 person must have Indian
ancestors and a present social tie to a tribe. 45 US4 How.t 567, 573 118461 This Court re-
affirmed that two-part test in Antelope, 4350 .5 at 646, and it provides tne basic framework
for astermning “indian” status for purposes of fedgeral criminai jurisdiction under the wajor

Crimes Act and. by operation of Sectior 130002y as amended. triba’ coimona jurisdiction under
f )
C‘ I

Section 250120 Cohen’s Handoook of Tederal indiarn Law §& 5.03. S.02, €04 20090 Aieans,
457 F 3¢ at 950,



Code affirms that obligation. Thus, tribal law is consisient with Section 1301(4)
of ICRA. which imits tribal criminal jurisdiction to Indians, but does not pre -
wcribe the procedures for . oving or chalienging indicn status.

€. The Ninth Circuit’s decision is further supported by the canon of
construction applicable to federal treaties and statutes concerning Indians. Un-
der that canon, statutes “passed for the benefit of dependent Indian tribes”
must be construed in favor of tribal suvereignty, unless they cannot bear the

construction. Alaska Pacific Fisheries v. United States, 248 U.S. 78, 89 {1G18);

see also Bryan v. ltasca County. 426 U.S. 373, 392-93 (1976}, Applying that

canon, the proper construction of Section 1301 is that it does nothing to abro-
gate the general rule that due process requires a prosccutor to plead and prove
the elements of the crime as defined in the statute of conviction, and nothing
more. The prosecution in this case met that rule by proving beyond a reason-
able doubt that Petitioner repeatedly beat, slapped, pinched, and kicked her

niece. Autumn Wood.



CONCIUSION

For the {oregoing redasons, the petition for a writ of certiorari should be

denied.

DATED this 8th day of November, 2010

Respectfully submitted,

N

MECHEDD O WRIGHT

Law OFFICES OF MITCHELTE C. WRIGHT
325 West Liberty Street

Reno, NV 89501-2011
(7751324-1117

S U RN S R T



E

CERTIFICATE OF SERVI

LESLIE DAWN EAGLE,
Pelitioner,
V.
YERINCTON PAIUTE TRIBE,

Respondent.

The undersigned hereby certifies that she is an employee at the Law Offices
of Mitchell C. Wright, and is a person of such age and discretion as to be com

petent to serve papers.

That on November 8, 2010, she served a true and correct copy of the fore-
going Brief in Opposition by personally placing said copy in the United States

Mail, postage prepaid to the following:

Franny A. Forsman

Federal Public Defender

Michae! K. Poweli

Assistant Federal Public Defender
201 West Liberty Street, =102
Renc, NV 89501

Dated this 8th day of November, 2010.

Irene D. F_iibpen



