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STATEMENT OF AMICI INTEREST  

The States have “virtually exclusive” authority 

over child-custody proceedings.  Sosna v. Iowa, 419 

U.S. 393, 404 (1975).  Ordinarily, States decide cus-

tody disputes based on “the ‘best interests’ of the 

child.”  In re Cunningham, 391 N.E.2d 1034, 1038 

(Ohio 1979).  But in disputes involving an “Indian 

child,” 25 U.S.C. §1903(4), federal law displaces that 

best-interests inquiry.  In those cases, the Indian 

Child Welfare Act, or “ICWA,” makes custody deter-

minations turn on a child’s ancestry.  The results can 

be heart-wrenching.  Children are torn from stable 

families and sent off to live in tribes to which they 

have no personal connection.  In one Ohio case, 

courts applying ICWA came within a hair’s breadth 

of removing a five-year-old boy from the only home 

he could remember.  See In re C.J., 108 N.E.3d 677 

(Ohio Ct. App. 2018).  Other children in other States 

have fared worse.  See, e.g., Charlotte Alter, Inside 

the Agonizing Custody Fight Over Six-Year-Old Lexi, 

Time (Mar. 28, 2016), https://perma.cc/8GEX-Q7F7; 

George F. Will, The blood-stained Indian Child Wel-

fare Act, Wash. Post (Sept. 2, 2015), https://perma.cc

/F3UQ-T3EL. 

If Congress had the power to enact ICWA, these 

outcomes would be morally unconscionable but legal-

ly untroubling—the States would turn to the political 

branches, not the courts, for redress. But Congress 

lacked any authority to pass ICWA.  The en banc 

Fifth Circuit wrongly held otherwise, by a slim ma-

jority.  The judges of that court struggled with this 

Court’s repeated and usually unexplained state-

ments that Congress has “plenary power” over “Indi-

an affairs.”  E.g., Cotton Petroleum Corp. v. New Mex-

ico, 490 U.S. 163, 192 (1989).  This case offers a 
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chance for clarity.  The Court has never addressed 

whether Congress’s power over Indian affairs is so 

broad as to include a power over domestic-relations 

proceedings in state courts.  Thus, even if the Court 

is unwilling to “revisit” its earlier plenary-power cas-

es, it need not “extend those precedents” to this new 

context.  Seila Law LLC v. CFPB, 140 S. Ct. 2183, 

2192 (2020).  Ohio and Oklahoma urge the Court to 

reject any further extension.  It should hold that 

Congress exceeded its constitutional authority when 

it enacted ICWA.  While Congress possesses broad 

powers with respect to Indian tribes, those powers 

are not “plenary” in any normal sense of that word.     

SUMMARY OF ARGUMENT 

None of Congress’s enumerated powers authorize 

it to regulate state-court, child-custody proceedings 

involving Indian children.   

I.  This Court has repeatedly stated that Con-

gress has “plenary power” over “Indian affairs.”  Cot-

ton Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 

(1989).  The notion began as an unexplained assump-

tion.  See Stephens v. Cherokee Nation, 174 U.S. 445, 

478 (1899).  It grew over time, seemingly by accident, 

into a well-settled principle.  See Washington v. Con-

federated Bands & Tribes of Yakima Indian Nation, 

439 U.S. 463, 501 (1979). 

But the Court’s plenary-power statements have 

never described a power that is truly “plenary.”  They 

are instead shorthand for a broad power—but a pow-

er still “subject … to” constitutional limits.  Stephens, 

174 U.S. at 478; accord United States v. Creek Na-

tion, 295 U.S. 103, 110 (1935).  Key here, Congress’s 

plenary power over Indian affairs does not empower 

Congress to displace the States’ sovereign authority 
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whenever it pleases.  See, e.g., Dick v. United States, 

208 U.S. 340, 353 (1908); Seminole Tribe v. Florida, 

517 U.S. 44, 64, 72 (1996); United States v. Lara, 541 

U.S. 193, 204–05 (2004). 

II.  The Court has never addressed whether Con-

gress’s power over Indian affairs includes the power 

to set federal standards for child-custody proceedings 

in state courts.  The Court should respect the limits 

of its past judgments in deciding that unresolved 

question.  Brown v. Davenport, 142 S. Ct. 1510, 1528 

(2022).  Because plenary-power cases supply no di-

rect or clear answer, the Court should decide this 

case based on “[t]he Constitution’s text and the Na-

tion’s history.”  Chiafalo v. Washington, 140 S. Ct. 

2316, 2323 (2020).  Even if the Court is unwilling to 

“revisit” its past plenary-power statements, it should 

not extend those statements in a way that “clashes” 

with the Constitution’s text and history.  Seila Law 

LLC v. CFPB, 140 S. Ct. 2183, 2192 (2020). 

III.  The Constitution grants Congress no power 

broad enough to allow for ICWA’s enactment.   

Consider first the Indian Commerce Clause.  It 

empowers Congress “To regulate Commerce … with 

the Indian Tribes.”  U.S. Const. art. I, §8, cl. 3.  That 

empowers Congress to regulate only with respect to 

“Indian Tribes,” as opposed to all people of Indian 

ancestry.  And it empowers Congress to regulate only 

“Commerce,” which founding-era speakers under-

stood as mercantile trade and related activities.  

United States v. Lopez, 514 U.S. 549, 585–86 (1995) 

(Thomas, J., concurring).  A clause that permits Con-

gress to regulate trade with Indian tribes stops well 

short of conferring a power to regulate state child-

custody proceedings. 
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The Treaty Clause also bestows no plenary power 

on Congress.  It grants the President the power “to 

make Treaties” with the Senate’s advice and consent.  

U.S. Const. art. II, §2, cl.2.  The Treaty Clause, 

therefore, “does not literally authorize Congress to 

act legislatively.”  Lara, 541 U.S. at 201.  At most, it 

permits Congress to legislate “pursuant to … trea-

ties.”  Id.  ICWA is not an exercise of such power.  It 

does not rely on any specific treaty or treaties, see 25 

U.S.C. §1901, and it applies to Indian children re-

gardless of any given tribe’s treaty status, see §1903.  

Further, the States are unaware of any treaty state-

ment—much less a clear statement, see Bond v. 

United States, 572 U.S. 844, 858 (2014)—signaling 

that the United States agreed, through treaties with 

Indian tribes, to regulate child-custody proceedings 

within the jurisdiction of state courts.    

Remaining justifications for a plenary power also 

fail.  For example, there is no merit to the Court’s 

passing suggestions that Congress’s “legislative au-

thority” over Indian affairs might rest on “preconsti-

tutional powers.”  Lara, 541 U.S. at 201.  In our sys-

tem of enumerated and reserved powers, federal 

power—including Congress’s power over Indian af-

fairs—must arise from the Constitution.  See Medel-

lin v. Texas, 552 U.S. 491, 524 (2008). 

ARGUMENT 

Domestic relations is “an area that has long been 

regarded as a virtually exclusive province of the 

States.”  Sosna v. Iowa, 419 U.S. 393, 404 (1975).  

Typically, States resolve child-custody disputes 

based on the child’s best interests.  See Determining 

the Best Interests of the Child at 1, U.S. Dep’t of 

Health & Human Servs. (June 2020), https://
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perma.cc/AP2Z-U63J.  Applying these best-interest 

standards, state courts consider a variety of factors 

relevant to a child’s custody—including a child’s her-

itage.  But the ultimate goal entails determining 

“who is best suited to take care of a child.”  Id. at 2.   

The goal changes with ICWA, a federal law that 

applies to state-custody proceedings involving any 

“Indian child.”  25 U.S.C. §1903(4).  ICWA defines 

“Indian child” to include any child who is “eligible for 

membership in an Indian tribe” and has a biological 

parent who is a tribe member.  Id.  If a custody pro-

ceeding involves an Indian child, ICWA employs 

“tools of jurisdictional allocation, procedural re-

quirements, and substantive criteria for child place-

ment.”  Cohen’s Handbook of Federal Indian Law 

§11.01 (Lexis 2019).  The “overriding purpose” of that 

combination is to ensure that state courts elevate 

“protect[ing] … Indian families” over other state-law 

considerations.  Id.  ICWA, in short, “substantially 

transform[s]” how state courts approach custody pro-

ceedings, inserting “federal and tribal law into family 

matters long within the domain of the states.”  Id.   

From the outset, ICWA’s approach raised serious 

constitutional questions.  See H.R. Rep. No. 95-1386, 

at 38–41 (1978) (statement of Assistant Attorney 

General Patricia M. Wald).  The most fundamental is 

whether the Constitution even grants Congress the 

power to regulate state-court proceedings concerning 

child custody.   

The Constitution grants Congress no such power.  

The States explain why, in three steps.  First, they 

examine the Court’s precedents.  That examination 

reveals that Congress’s power over Indian affairs—

though often labeled a “plenary” power—has always 
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been subject to, and thus limited by, other aspects of 

the Constitution.  The Court’s plenary-power cases, 

therefore, do not resolve the question whether Con-

gress had authority to enact ICWA.  Second, the 

States urge the Court to resolve that unanswered 

question by looking to the Constitution’s text and 

history.  Third, the States explore that text and his-

tory, and they conclude that none of Congress’s enu-

merated powers are broad enough to justify ICWA. 

I. Congress’s power over Indian affairs is 

subject to constitutional limits. 

Congress purported to rely on its “plenary power 

over Indian affairs” when it enacted ICWA.  25 

U.S.C. §1901(1).  ICWA thus parrots the Court’s re-

peated statements that Congress has “plenary” pow-

er to legislate “over Indian affairs.”  E.g., United 

States v. Hellard, 322 U.S. 363, 367 (1944).  These 

statements describe the relationship between the 

federal government and Indian tribes.  They also 

“describe federal power over Indian affairs to the ex-

clusion of states.”  Gregory Ablavsky, Beyond the In-

dian Commerce Clause, 124 Yale L.J. 1012, 1014 

(2015).  But this notion of plenary power has always 

been confusing.  While the Constitution grants Con-

gress “sizable” powers, they are “enumerated pow-

ers.”  Murphy v. NCAA, 138 S. Ct. 1461, 1476 (2018).  

And Congress’s enumerated powers, on their face, 

are “almost silent” with respect to Indian affairs.  See 

United States v. Kagama, 118 U.S. 375, 378 (1886).  

For these reasons, it is worth exploring how the 

Court’s plenary-power statements came about, and 

what those statements really mean. 

The plenary-power doctrine is what one might 

call “accidental law”—a doctrine that “arose more 
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from historical accident” than anything else.  Ass’n of 

Am. Physicians & Surgeons v. FDA, 13 F.4th 531, 

538 (6th Cir. 2021).  This Court has hinted that 

Worcester v. Georgia, 31 U.S. 515 (1832), supports 

the existence of Congress’s plenary power over Indi-

an affairs.  See United States v. Lara, 541 U.S. 193, 

202 (2004).  Others say that Kagama “inaugurated” 

the “plenary power era.”  David E. Wilkins, The U.S. 

Supreme Court’s Explication of “Federal Plenary 

Power:” An Analysis of Case Law Affecting Tribal 

Sovereignty, 1886-1914, 18 Am. Ind. Q. 349, 352 

(1994).  But this “trail of case citations,” Ass’n of Am. 

Physicians, 13 F.4th at 538, turns out to be unsatis-

fying.  Neither Worcester nor Kagama tells a convinc-

ing origin story.   

In Worcester, the Court confronted Georgia’s at-

tempt to regulate conduct outside its own territory 

and within the Cherokee Nation’s territory.  See 31 

U.S. at 537, 541–42, 555–56.  Faced with those facts, 

the Court concluded that “Indian territory” was not 

state territory and that “intercourse” with people liv-

ing on Indian territory was to be “carried on exclu-

sively by the government of the union.”  Id. at 557.  

That analysis hardly suggests a plenary federal pow-

er—it simply suggests a limit on the States’ power to 

regulate Indian affairs. 

As for Kagama, the case involved a crime commit-

ted on an Indian reservation.  While the reservation 

was located within California, both the suspects and 

the victim were members of an Indian tribe.  Kaga-

ma, 118 U.S. at 375.  In that scenario, Kagama con-

cluded that the tribe was dependent on the federal 

government for protection and guidance.  Id. at 383–

84.  Noticeably absent from Kagama is any reference 

to Congress’s having “plenary” power over all Indian-
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related affairs regardless of how such affairs inter-

sect with a State’s own territory, citizens, or legal 

proceedings.  Indeed, Kagama stressed that the case 

involved a “confined” federal power that would not 

“interfere with the process of the state courts” or 

“with the operation of State laws.”  Id. at 383. 

The “first appearance of the term plenary regard-

ing tribal sovereignty was in Stephens v. Cherokee 

Nation, 174 U.S. 445, 478 (1899).”  Wilkins, The U.S. 

Supreme Court’s Explication of “Federal Plenary 

Power,” 18 Am. Ind. Q. at 357.  And Stephens merely 

assumed, without explanation, the existence of ple-

nary power.  The dispute in Stephens involved the 

constitutionality of federal legislation that estab-

lished a commission to determine citizenship in Indi-

an tribes.  174 U.S. at 483.  In upholding that legisla-

tion, the Court “assum[ed] that [C]ongress possesses 

plenary power of legislation in regard to” Indian 

tribes.  Id. at 478.  Still, the Court cautioned that 

this assumed plenary power was “subject” to consti-

tutional limits and that Congress therefore lacked 

authority to violate any “prohibition” contained in 

the Constitution.  Id. 

After Stephens, and with little further elabora-

tion, the Court latched onto the idea that Congress 

has “plenary” power over Indian tribes.  See, e.g., 

Cherokee Nation v. Hitchcock, 187 U.S. 294, 306 

(1902); Lone Wolf v. Hitchcock, 187 U.S. 553, 565 

(1903); In re Heff, 197 U.S. 488, 498–99 (1905); Wal-

lace v. Adams, 204 U.S. 415, 422 (1907); Choate v. 

Trapp, 224 U.S. 665, 670–71 (1912).  Through sheer 

force of repetition, what started as an unexplained 

assumption morphed into a “well established” princi-

ple.  Washington v. Confederated Bands & Tribes of 

Yakima Indian Nation, 439 U.S. 463, 501 (1979).  
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And eventually, these plenary-power statements ex-

panded not just to interactions with Indian tribes but 

to “Indian affairs” more generally.  See Hellard, 322 

U.S. at 367 (emphasis added); accord Cotton Petrole-

um Corp. v. New Mexico, 490 U.S. 163, 192 (1989). 

The “plenary” label has always been a misnomer.  

Taken literally, a “plenary” power would be a power 

that is “[f]ull; entire; complete; absolute; perfect; un-

qualified.”  Webster’s New International Dictionary 

of the English Language 1889 (2d. ed., unabridged, 

1948).  But Congress’s power over Indian affairs is 

“not absolute.”  United States v. Creek Nation, 295 

U.S. 103, 110 (1935); accord Delaware Tribal Busi-

ness Committee v. Weeks, 430 U.S. 73, 84 (1977).  Nor 

is it a power exclusive of other considerations.  Ra-

ther, from the beginning, Congress’s plenary power 

has been “subject … to,” Stephens, 174 U.S. at 478, 

other “pertinent constitutional restrictions,” Creek 

Nation, 295 U.S. at 110.  That is why Congress can-

not use its plenary power to unlawfully take proper-

ty.  See, e.g., id.; Choate, 224 U.S. at 670–71.  That is 

also why Congress, when exercising its supposed 

plenary power, must comply with procedural due 

process.  Garfield v. United States, 211 U.S. 249, 262 

(1908).  And that is why Congress, even when it acts 

to benefit Indian tribes, must abide by equal-

protection principles.  See Morton v. Mancari, 417 

U.S. 535, 551, 553–55 (1974). 

Most relevant here, Congress’s supposed plenary 

power over Indian affairs does not include an unqual-

ified power to displace state authority.  Several cases 

prove the point.  Begin with Dick v. United States, 

208 U.S. 340 (1908), a case decided less than a dec-

ade after Stephens.  It addressed whether the United 

States could regulate the use of liquor near an Indian 
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reservation in Idaho.  See id. at 351–52.  The Court 

upheld the liquor regulation.  But it carefully cabined 

“the extent of the power of Congress” over Indian af-

fairs with reference to “certain principles … funda-

mental in our governmental system.”  Id. at 353.  

When Congress exercises its “power to regulate 

commerce,” the Court explained, that power is “par-

amount to the authority of any [S]tate within whose 

limits are Indian tribes.”  Id.  But Congress, in exer-

cising its commerce power, “must have regard to the 

general authority which the [S]tate has over all per-

sons and things within its jurisdiction.”  Id.  Con-

gress cannot interpret its power to “regulat[e] com-

merce with Indian tribes” so broadly “as to nullify or 

substantially impair” the States’ traditional sover-

eignty.  Id. 

Consider also Seminole Tribe v. Florida, 517 U.S. 

44 (1996).  The Court held there that the Indian 

Commerce Clause gave Congress no power to abro-

gate States’ sovereign immunity.  Id. at 47.  It recog-

nized that “the Indian Commerce Clause accomplish-

es a great[] transfer of power from the States to the 

Federal Government.”  Id. at 62.  That includes a 

transfer of the States’ ability to regulate “Indian 

commerce and Indian tribes.”  Id.  But that transfer 

does not “eviscerate[]” principles of “federalism,” 

such as “the background principle of state sovereign 

immunity embodied in the Eleventh Amendment.”  

Id. at 64, 72.  The dissenters in Seminole Tribe 

thought otherwise—they argued that “concerns of 

federalism” were “subordinate to the plenary power 

of Congress.”  Id. at 95 (Stevens, J., dissenting); ac-

cord id. at 167 (Souter, J., dissenting).  But that view 

did not carry the day.  Thus, Seminole Tribe, at min-

imum, shows that Congress’s plenary power over In-
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dian affairs does not “ipso facto override state sover-

eignty as a general matter.”  Pet.App.238a n.39, No. 

21-378 (op. of Duncan, J.). 

The Court’s analysis in Lara, 541 U.S. 193, fur-

ther suggests that Congress’s plenary power over In-

dian affairs is limited by the powers reserved to the 

States in the Tenth Amendment.  Lara held that 

Congress had authority “to relax restrictions that the 

political branches have, over time, placed on the ex-

ercise of a tribe’s inherent legal authority.”  Id. at 

196.  The Court based its holding in part on Con-

gress’s “broad general powers to legislate in respect 

to Indian tribes.”  Id. at 200.  But the Court stressed 

the limited nature of its decision.  Id. at 204–05.  In 

particular, it highlighted that the case “involve[d] no 

interference with the power or authority of any 

State.”  Id. at 205.  Lara’s concern over Congress in-

terfering “with the power or authority of any State,” 

id., would be inexplicable if Congress’s plenary power 

over Indian affairs eclipsed all exercises of state au-

thority.   

In sum, this Court’s statements that Congress 

has a “plenary” power over Indian affairs are best 

read as imprecise shorthand.  They describe a broad 

power, but one “subject … to” other constitutional 

principles and limits.  Stephens, 174 U.S. at 478.   

From that, it follows that unreasoned incanta-

tions of “plenary power” cannot resolve this case.  

The Constitution reserves to the States the power to 

regulate “domestic relations.”  Sosna, 419 U.S. at 

404; accord United States v. Windsor, 570 U.S. 744, 

766 (2013).  ICWA, by dictating the procedures and 

standards that govern child-custody proceedings in-

volving Indian children, intrudes upon that tradi-
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tional state authority.  Arguably, the Court’s cases 

affirmatively support the argument that ICWA 

shows too little “regard” for authority traditionally 

reserved to the States.  See Dick, 208 U.S. at 353.  At 

the very least, however, the logic of existing prece-

dent stops well short of blessing ICWA’s “interfer-

ence with” state sovereignty.  See Lara, 541 U.S. at 

204–05.  So, in resolving the question presented, the 

Court must decide whether to extend its precedent.  

The States turns to that question now.  

II. The Court should not extend the notion of 

plenary power any further beyond the 

Constitution’s original meaning. 

The Court’s precedents addressing Congress’s 

power over Indian affairs should play little role, if 

any, in resolving the question whether Congress had 

constitutional authority to enact ICWA. 

Stare decisis requires “deep respect” for prece-

dent.  Ramos v. Louisiana, 140 S. Ct. 1390, 1405 

(2020).  “Fidelity to precedent” is therefore “the pre-

ferred course” when the Court has already answered 

the question a case presents.  Citizens United v. FEC, 

558 U.S. 310, 377 (2010) (Roberts, C.J., concurring) 

(quotations omitted).  But stare decisis is neither “an 

inexorable command” nor “a mechanical formula.”  

Id. (quotations omitted).  And it does not require 

“methodically ignoring what everyone knows to be 

true.”  Ramos, 140 S. Ct. at 1405.  Thus, even in cas-

es where precedent supplies a direct answer, this 

Court will sometimes change course.  That is espe-

cially true in the constitutional context, “because a 

mistaken judicial interpretation of that supreme law 

is often ‘practically impossible’ to correct through 

other means.”  Id. (quotations omitted). 
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It is important to keep in mind that “respect for 

past judgments also means respecting their limits.”  

Brown v. Davenport, 142 S. Ct. 1510, 1528 (2022).  

The reality is that parties often seek to “stretch” the 

Court’s past statements “beyond their context.”  Id.  

In such instances, stare decisis does not block the 

Court from giving the best answer to unresolved 

questions.  Rather, “if a faithful reading of precedent 

shows it is not directly controlling, the rule of law 

may dictate confining the precedent, rather than ex-

tending it further.”  NLRB v. Int’l Ass’n of Bridge, 

Structural, Ornamental, & Reinforcing Iron Workers, 

Local 229, 974 F.3d 1106, 1117 (9th Cir. 2020) 

(Bumatay, J., dissenting from the denial of rehearing 

en banc).  In other words, respect for precedent does 

not require the Court to extend precedent “to the lim-

its of its logic.”  Hein v. Freedom from Religion 

Found., Inc., 551 U.S. 587, 615 (2007) (plurality op.).  

And though stare decisis might protect “discrete 

holdings,” it does not demand that the Court forever 

apply old “methodology” to every “future dispute.”  

Kisor v. Wilkie, 139 S. Ct. 2400, 2444 (2019) (Gor-

such, J., concurring in the judgment).   

Understanding these limits to stare decisis is par-

ticularly important for unresolved constitutional 

questions.  In that context, “fidelity to original mean-

ing counsels against further extension of” precedents 

when doing so would put the case law at odds (or fur-

ther at odds) with the Constitution’s text.  Hester v. 

United States, 139 S. Ct. 509, 509 (2019) (Alito, J., 

concurring in the denial of certiorari).  Thus, when 

deciding unresolved constitutional questions, the 

Court should look to “[t]he Constitution’s text and 

the Nation’s history.”  Chiafalo v. Washington, 140 S. 

Ct. 2316, 2323 (2020); accord Free Enter. Fund v. 
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Pub. Co. Acct. Oversight Bd., 537 F.3d 667, 688 (D.C. 

Cir. 2008) (Kavanaugh, J., dissenting), aff’d in part, 

rev’d in part and remanded, 561 U.S. 477 (2010). 

Several of the Court’s recent cases exemplify the 

proper methodology.  One example is Seila Law LLC 

v. CFPB, 140 S. Ct. 2183 (2020).  There, the Court 

was “asked to extend” the logic of prior decisions that 

placed limits on the President’s power to remove ex-

ecutive officers.  Id. at 2192.  The Court did not “re-

visit [those] prior decisions,” but it declined to ex-

pand them in a manner that “clash[ed] with constitu-

tional structure” and “lack[ed] a foundation in histor-

ical practice.”  Id.  Or consider Bucklew v. Precythe, 

139 S. Ct. 1112 (2019).  In that case, the Court rec-

ognized that its method-of-execution cases had 

stepped beyond the Eighth Amendment’s original 

meaning.  Id. at 1125–26.  While Bucklew did not 

“revisit[] that debate,” it refused to adopt a rule that 

would afford even greater protection.  Id. at 1126.   

This Court’s cases regarding interstate commerce 

are also illustrative.  The Commerce Clause gives 

Congress the power “To regulate Commerce with for-

eign Nations, and among the several States, and 

with the Indian Tribes.”  U.S. Const. art. I, §8, cl.3.  

As explored below, founding-era speakers used the 

term “Commerce” to describe mercantile trade and 

related activities.  United States v. Lopez, 514 U.S. 

549, 585–86 (1995) (Thomas, J., concurring).  This 

Court’s cases regarding interstate commerce, howev-

er, have taken a more expansive view of Congress’s 

commerce power—they say that Congress may regu-

late “anything that has a ‘substantial effect’ on” in-

terstate commerce.  Id. at 584.  But more recent cas-

es have refused to extend Congress’s power over in-

terstate commerce further beyond the Constitution’s 
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original meaning.  Of particular note, the Court has 

said that the power to regulate “Commerce” does not 

include the power to regulate “family law and other 

areas of traditional state regulation.”  United States 

v. Morrison, 529 U.S. 598, 615–16 (2000); accord 

Lopez, 514 U.S. at 567–68 (majority op.). 

This case calls for a similar approach.  As all 

seem to agree, the Court has never squarely an-

swered whether Congress’s power over Indian affairs 

includes the power to set federal standards for do-

mestic-relations cases in state courts.  See Pet.App.

98a–105a (op. of Dennis, J.); Pet.App.238a–44a (op. 

of Duncan, J.).  True, the Court has said that Con-

gress may grant tribal courts—as opposed to state 

courts—exclusive jurisdiction over adoption proceed-

ings “arising on the Indian reservation” and “in 

which all parties are members of” an Indian tribe.  

Fisher v. District Court of Sixteenth Judicial Dist., 

424 U.S. 382, 383, 389 (1976) (per curiam).  But a 

faithful reading of the Court’s cases, including its 

plenary-power cases, does not supply an answer to 

whether Congress may dictate the standards for 

state-custody proceedings arising off of Indian reser-

vations and involving children who are not members 

of Indian tribes.  Thus, the Court should decide the 

scope of Congress’s power, as it relates to ICWA, by 

examining the Constitution’s text and history rather 

than trying to conjure an answer from existing cases. 

III. No part of the Constitution grants 

Congress a power over Indian affairs broad 

enough to reach child-custody proceedings 

within state jurisdiction. 

With all that in mind, return to first principles.  

The Constitution grants Congress “only certain enu-
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merated powers.”  Murphy, 138 S. Ct. at 1476.  And 

the Tenth Amendment says that all “powers not del-

egated to” Congress, or some other branch of the fed-

eral government, “are reserved to the States.”  U.S. 

Const. amend. X.  Pairing enumerated federal power 

with reserved state power naturally limits Congress’s 

authority.  NFIB v. Sebelius, 567 U.S. 519, 534 

(2012) (op. of Roberts, C.J.).  As one example, since 

the Constitution grants Congress no power over 

“family law” or “child custody,” it follows that the 

States retain, and Congress lacks, authority to regu-

late domestic relations.  See Sosna, 419 U.S. at 404; 

Ex parte Burrus, 136 U.S. 586, 593–94 (1890).   

What enumeration within the Constitution gives 

Congress a plenary power over Indian affairs?  None.  

The Constitution’s text “is almost silent in regard to 

the relations of the government which was estab-

lished by it to the numerous tribes of Indians within 

its borders.”  Kagama, 118 U.S. at 378.  Given the 

lack of any apparent textual hook for a plenary pow-

er over Indian affairs, this Court and others have 

listed a variety of constitutional and “preconstitu-

tional” powers that somehow coalesce to form a ple-

nary power.  See, e.g., Lara, 541 U.S. at 200–02; Pet.

App.72a–73a (op. of Dennis, J.).  But upon scrutiny, 

none of these potential sources—whether alone or 

added up—yields a power broad enough to save 

ICWA. 

A. The Indian Commerce Clause did not 

empower Congress to enact ICWA. 

The Indian Commerce Clause, U.S. Const. art. I, 

§8, cl.3, is the logical starting point for analyzing 

Congress’s power in this area.  It is the only constitu-

tional provision that “grants Congress … explicit 
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constitutional authority to deal with Indian tribes.”  

Matthew L.M. Fletcher, The Supreme Court and 

Federal Indian Policy, 85 Neb. L. Rev. 121, 137 

(2006).  This Court has frequently cited the clause 

when making plenary-power statements.  E.g., Cot-

ton Petroleum Corp., 490 U.S. at 192; Morton, 417 

U.S. at 551–52.  And Congress expressly invoked the 

Clause when it enacted ICWA.  §1901(1). 

Neither the text nor history of the Indian Com-

merce Clause supports a claim of plenary power over 

all Indian affairs. 

Text.  The Commerce Clause says that “Congress 

shall have Power … To regulate Commerce with for-

eign Nations, and among the several States, and 

with the Indian Tribes.”  U.S. Const. art. I, §8, cl.3.  

Those words do not give Congress a “plenary” power 

sufficient to encompass ICWA.  Rather, the text con-

tains two key limits.   

First, the Indian Commerce Clause limits Con-

gress’s power to interactions “with the Indian 

Tribes.”  U.S. Const. art. I, §8, cl.3 (emphasis added).  

It “does not give Congress the power to regulate 

commerce with all Indian persons,” no matter how 

remote their connection to a tribe.  Adoptive Couple 

v. Baby Girl, 570 U.S. 637, 660 (2013) (Thomas, J., 

concurring).  Congress’s power is therefore limited to 

dealings with “distinctly Indian communities.”  Unit-

ed States v. Sandoval, 231 U.S. 28, 46 (1913).  As a 

corollary, Congress cannot “bring a community or 

body of people within the range of [its] power by arbi-

trarily calling them an Indian tribe.”  Id. 

ICWA runs afoul of this first textual limit, at 

least in many applications.  Recall that ICWA ap-

plies to any custody proceeding involving an “Indian 
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child.”  25 U.S.C. §1903(4).  And the Act broadly de-

fines “Indian child” to include any child who (1) is el-

igible to become a tribal member and (2) has a biolog-

ical parent who is a tribe member.  Id.  Under that 

definition, ICWA captures children who are not yet 

tribal members, who may never become tribal mem-

bers, who do not live on Indian reservations, and who 

may have little real-world connection to any Indian 

tribe.  Consider, for example, one case involving a 

six-year-old girl named Lexi.  See In re Alexandria 

P., 1 Cal. App. 5th 331 (Cal. Ct. App. 2016).  Lexi was 

only “1/64th Choctaw,” In re Alexandria P., 228 Cal. 

App. 4th 1322, 1330 (Cal. Ct. App. 2014), and her bi-

ological father—a member of the Choctaw tribe—had 

abandoned attempts to reunite with Lexi, In re Alex-

andria P., 1 Cal. App. 5th at 336, 340.  Nonetheless, 

because Lexi qualified as an “Indian child,” she was 

subject to ICWA’s strong placement preferences and 

removed from a loving foster family.  See id. at 351, 

362. 

Second, the Indian Commerce Clause limits Con-

gress’s power to regulating “Commerce.”  The power 

to regulate “Commerce” is not a “plenary power” to 

regulate issues (like adoption proceedings) with an 

at-most-tangential connection to commercial activity.  

“At the time the original Constitution was ratified, 

‘commerce’ consisted of selling, buying, and barter-

ing, as well as transporting for these purposes.”  

Lopez, 514 U.S. at 585–86 (Thomas, J., concurring) 

(collecting authority); accord United States v. Rife, 33 

F.4th 838, 2022 WL 1421193 at *2 (6th Cir. 2022) 

(Kethledge, J., for the court); Randy E. Barnett, The 

Original Meaning of the Commerce Clause, 68 U. 

Chi. L. Rev. 101, 124–25 (2001).  “Thus, ‘commerce’ 

did not include manufacturing, agriculture, hunting, 
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fishing, other land use, property ownership, religion, 

education, or domestic family life.”  Robert G. Natel-

son, The Original Understanding of the Indian 

Commerce Clause, 85 Denver U. L. Rev. 201, 214–15 

(2007).  That explains why, during debates over rati-

fication, the Constitution’s advocates stressed that 

such topics—including domestic affairs—would be 

left to the States.  Robert G. Natelson, The Enumer-

ated Powers of States, 3 Nev. L.J. 469, 476–88 (2003).  

To be sure, founding-era speakers “sometimes” used 

commerce in a “figurative or metaphorical” sense, to 

describe “other social relationships” beyond “mercan-

tile trade.”  Robert G. Natelson & David Kopel, 

Commerce in the Commerce Clause:  A response to 

Jack Balkin, 109 Mich. L. Rev. First Impressions 55, 

56 (2010).  But “the ordinary and common meaning 

of ‘commerce,’ both in common discourse and in legal 

language, was mercantile trade and traditionally as-

sociated activities.”  Id. 

The original meaning of commerce “was no broad-

er in the Indian context than in the context of foreign 

and interstate relations.”  Natelson, The Original 

Understanding of the Indian Commerce Clause, 85 

Denver U. L. Rev. at 215.  That is apparent from the 

Commerce Clause’s grammar.  The Clause refers to 

“Commerce” just once and modifies that noun with 

three prepositional phrases: “with foreign Nations,” 

“among the several States,” and “with the Indian 

Tribes.”  U.S. Const. art. I, §8, cl.3.  It follows that 

“Commerce” must mean the same thing without re-

gard to the prepositional phrase with which it is 

used; a single word used only once cannot “be inter-

preted” to mean different things “at the same time.”  

Clark v. Suarez Martinez, 543 U.S. 371, 378 (2005); 

see also Natelson, The Original Understanding of the 
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Indian Commerce Clause, 85 Denver U. L. Rev. at 

215 & n.96.  Further, founding-era usage shows that 

the meaning of “Commerce” did not change when 

used in connection with Indian tribes.  A broad re-

view of “eighteenth-century documents” reveals that 

expressions like “‘commerce with Indian tribes’ … 

almost invariably meant ‘trade with the Indians’ and 

nothing more.”  Natelson, The Original Understand-

ing of the Indian Commerce Clause, 85 Denver U. L. 

Rev. at 215 & n.97 (collecting examples).   

Despite the Commerce Clause’s grammar, some 

argue that “Commerce” is susceptible of a broader 

reading when referring to “Commerce … with the In-

dian tribes.”  Ablavsky, Beyond the Indian Commerce 

Clause, 124 Yale L.J. at 1025–32.  The idea is that 

commerce-adjacent terms like “trade” had “a differ-

ent character” with respect to Indians, since “‘trade’ 

was a form of diplomacy.”  Id. at 1029–30.  But 

“trade” in that setting “still referred to buying, sell-

ing, trading, exchanging, and gifting items.”  Id. at 

1030.  Thus, even accepting that “trade” with the In-

dians referred to interactions that “were not primari-

ly commercial,” it does not follow that “trade” with 

Indian tribes meant “all relations with Indians.”  Id. 

at 1032.  As a consequence, “the Indian Commerce 

Clause alone cannot justify exclusive federal power 

over Indian affairs,” even for those who believe the 

original meaning of “commerce with the Indian 

tribes” was more expansive.  See id. at 1032, 1050.          

History.  A deeper dive into the history surround-

ing the Indian Commerce Clause’s ratification rein-

forces the textual limits just discussed.  Begin with 

the fact that, for much of the colonial era, Great 

Britain took a hands-off approach to Indian affairs, 

leaving the “day-to-day management of Indian rela-
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tions … to the colonies.”  Cohen’s Handbook §1.02.   

The individual colonies thus became used to interact-

ing directly with Indian tribes, both through trade 

and treaties.  See Gregory Ablavsky, The Savage 

Constitution, 63 Duke L.J. 999, 1011 & n.37 (2014).  

That changed in the decades leading up to the Revo-

lution, when the British government began exercis-

ing greater control over the colonies with respect to 

Indian affairs.  Most notably, after the French and 

Indian War, the Royal Proclamation of 1763 forbade 

colonists from purchasing Indian land independent of 

the Crown.  Cohen’s Handbook §1.02.   The procla-

mation proved controversial:  the colonies “bitterly 

resented” interference with their previously allowed 

management of Indian relations.  Id.  

After declaring their independence, the States 

transferred some of their authority over Indian af-

fairs to the Continental Congress.  The Articles of 

Confederation gave Congress “the sole and exclusive 

right and power of … regulating the trade and man-

aging all affairs with the Indians, not members of 

any of the states.”  Articles of Confederation of 1781, 

art. IX (emphases added).  As that language sug-

gests, “Indian affairs and trade,” though related, 

“were … treated separately and distinctly within the 

law” in the lead-up to the Constitution.  Lorianne 

Updike Toler, The Missing Indian Affairs Clause, 88 

U. Chi. L. Rev. 413, 430 (2021).  “When eighteenth-

century English speakers wished to describe interac-

tion with the Indians of all kinds, they referred not to 

Indian commerce but to Indian ‘affairs.’”  Natelson, 

The Original Understanding of the Indian Commerce 

Clause, 85 Denver U. L. Rev. at 217; see also Toler, 

The Missing Indian Affairs Clause, 88 U. Chi. L. Rev. 

at 422, 430–31. 
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But the Articles of Confederation—though pur-

porting to grant Congress exclusive power over all 

Indian affairs—contained “obscure and contradicto-

ry” language that blurred the scope of federal author-

ity.  See The Federalist No. 42, at 284 (Madison, J.) 

(Cooke ed., 1961).  The Articles promised the States 

that Congress’s power over Indian affairs would not 

infringe “the legislative right of any state within its 

own limits.”  Articles of Confederation of 1781, art. 

IX.  Several States read that promise expansively, as 

a broad “concession[] to state sovereignty” over Indi-

an affairs.  Ablavsky, The Savage Constitution, 63 

Duke L.J. at 1036.  Moreover, the Articles did noth-

ing to bar States from pursuing their own treaties 

and policies with Indian tribes.  Id. at 1037.  And the 

Articles also “provided no means to resolve jurisdic-

tional disputes.”  Id. at 1036.  To complicate things 

further, the British Crown ended the Revolutionary 

War by relinquishing its claim of sovereignty not to 

the Continental Congress, but directly to the thirteen 

“independent States.”  Definitive Treaty of Peace, 

U.S.-Gr. Brit., art. I, Sept. 3, 1783, 8 Stat. 80, 81. 

Given all this, the division of power over Indian 

relations remained a contentious, unsettled topic 

when the Constitution was drafted.  Nevertheless, an 

early working draft of the Constitution omitted any 

language addressing Indian trade and affairs.  Toler, 

The Missing Indian Affairs Clause, 88 U. Chi. L. Rev. 

at 444–54.  That omission may have occurred by mis-

take.  See id.  James Madison, however, caught the 

omission and proposed giving Congress the power 

“To regulate affairs with the Indians as well within 

as without the limits of the U. States.”  James Madi-

son, Notes on the Debates in the Federal Convention 

(Aug. 18, 1787), https://perma.cc/V38E-EVVQ.  The 
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drafters rejected that proposal.  They “instead graft-

ed ‘Indians’ into the Commerce Clause.”  Toler, The 

Missing Indian Affairs Clause, 88 U. Chi. L. Rev. at 

465.  Accordingly, what started as a likely mistake 

became a conscious decision:  the Constitution’s 

drafters gave Congress “power over Indian trade but 

not [Indian] affairs.”  Id.  From the drafter’s perspec-

tive, that choice had strategic advantages:  at a time 

when “forward progress” was most needed, a con-

gressional power over commerce with Indian tribes 

was a less controversial step than including a power 

over all Indian affairs.  Id. at 471–72.  Consistent 

with the drafter’s choice, ratification debates focused 

not on “Indian affairs” generally, but on more specific 

topics such as “the question of treaties” with Indian 

tribes.  See Ablavsky, The Savage Constitution, 63 

Duke L.J. at 1054; cf. Toler, The Missing Indian Af-

fairs Clause, 88 U. Chi. L. Rev. at 473–75. 

Comparing the language of the Articles of Con-

federation and the Constitution, Congress’s power 

under the Constitution grew in some ways, but 

“shrank” in others.  Toler, The Missing Indian Af-

fairs Clause, 88 U. Chi. L. Rev. at 443.  On the one 

hand, the Constitution gave Congress a power over 

“Commerce … with the Indian Tribes,” U.S. Const. 

art. I, §8, cl.3, a power unqualified by “the legislative 

right of any state,” Articles of Confederation of 1781, 

art. IX.  The Indian Commerce Clause, therefore, left 

Congress’s power “unfettered” by state authority 

with respect to “[t]he regulation of commerce with 

the Indians tribes.”  The Federalist No. 42, at 284.  

On the other hand, and unlike the Articles of Con-

federation, the Indian Commerce Clause did not 

grant Congress a more general power to regulate “all 

affairs with the Indians.”  Articles of Confederation 
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of 1781, art. IX.  Given the omission of an Indian-

affairs power, any claim of “plenary power” under the 

Indian Commerce Clause is “wanting.”  Toler, The 

Missing Indian Affairs Clause, 88 U. Chi. L. Rev. at 

476. 

Post-ratification history does not support a plena-

ry power over domestic relations under the Indian 

Commerce Clause.  It is true that the Washington 

Administration and the First Congress were quick to 

assert broad federal power after the founding.  See 

Pet.App.23a–24a (op. of Dennis, J.).  But those asser-

tions are best understood in historical context.  There 

is no doubt that various aspects of the Constitution—

including the Treaty Clause, discussed more momen-

tarily—increased federal power over Indian affairs in 

ways that were quite significant during the country’s 

early years.  But even with the increase, there are no 

“founding-era examples” of Congress using its com-

merce “power to intrude on state governmental func-

tions as ICWA does.”  Pet.App.260a (op. of Duncan, 

J.).  And regardless, the federal government’s self-

serving assertions of power after ratification cannot 

overshadow the Indian Commerce Clause’s text, 

which forecloses the existence of a plenary power 

over Indian affairs. 

* 

At bottom, the regulation of “Commerce … with 

the Indian Tribes,” U.S. Const. art. I, §8, cl.3, means 

the regulation of mercantile trading and activities 

with Indian tribes.  The Indian Commerce Clause did 

not grant Congress the ability to regulate everything 

having to do with people of Indian ancestry.  Because 

ICWA goes well beyond regulation of trade with In-
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dian tribes, Congress lacked authority to enact it un-

der the Indian Commerce Clause. 

If this Court holds as much, it will clean up some 

“stray comments” within its Commerce Clause cases.  

Davenport, 142 S. Ct. at 1528.  The Court has at 

times suggested that Congress’s power under the In-

dian Commerce Clause is broader than its power un-

der the Interstate Commerce Clause.  See Seminole 

Tribe, 517 U.S. at 62.  But again, the Commerce 

Clause uses a single noun, “Commerce,” to modify 

both the phrase “among the several States” and the 

phrase “with the Indian Tribes.”  U.S. Const. art. I, 

§8, cl.3.  Thus, if the power to regulate “Commerce … 

among the several States” is not a plenary power to 

regulate all affairs among the several States, Morri-

son, 529 U.S. at 615–16; Lopez, 514 U.S. at 567; 

NFIB, 567 U.S. at 551 (op. of Roberts, C.J.), the pow-

er to regulate “Commerce … with the Indian Tribes” 

cannot be a plenary power to regulate all Indian af-

fairs.  

B. The Treaty Clause does not save 

ICWA. 

The Treaty Clause is the other constitutional text 

that this Court has “traditionally identified” as the 

source of Congress’s plenary power.  Lara, 541 U.S. 

at 201.  It says the President “shall have Power, by 

and with the Advice and Consent of the Senate, to 

make Treaties, provided two thirds of the Senators 

present concur.”  U.S. Const. art. II, §2, cl.2.  Such 

treaties become “the supreme Law of the Land.”  U.S. 

Const. art. VI, cl.2.  And States have no power to 

make their own treaties.  U.S. Const. art. I, §10, cl.1. 

Viewed in historical context, the Treaty Clause—

along with the prohibition of state treaties—
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bolstered federal power over Indian affairs.  Ablav-

sky, Beyond the Indian Commerce Clause, 124 Yale 

L.J. at 1038.  During the founding era, “Indian af-

fairs were more an aspect of military and foreign pol-

icy” than they are today.  See Lara, 541 U.S. at 201 

(quotations omitted).  And, under the Articles of Con-

federation, “treaties with Native nations had caused 

the primary struggles between states and the na-

tional government.”  Ablavsky, Beyond the Indian 

Commerce Clause, 124 Yale L.J. at 1038.  Thus, by 

establishing the supremacy of federal treaties, and 

by removing the States’ ability to make treaties, the 

Constitution solidified the federal government’s au-

thority to negotiate with Indian tribes. 

Nonetheless, the Treaty Clause remains a weak 

candidate for Congress’s “plenary” power over Indian 

affairs.  The Clause gives treaty power to the Presi-

dent, with the Senate playing only a secondary role.  

The Clause therefore does not “authorize Congress to 

act legislatively.”  Lara, 541 U.S. at 201.  Despite 

that inherent limit, this Court has suggested that 

treaties with Indian tribes might “authorize Con-

gress to deal with ‘matters’ with which otherwise 

‘Congress could not deal.’”  Id. (quoting Missouri v. 

Holland, 252 U.S. 416, 433 (1920)).  More on that 

dubious premise below.  But accepting its validity for 

the moment, the Treaty Clause still does not amount 

to a plenary power:  any congressional action “made 

pursuant to” a treaty must, of course, flow from the 

terms of a treaty.  See id. 

From that last statement, it follows that the 

Treaty Clause did not empower Congress to enact 

ICWA.  When Congress enacted ICWA, it made only 

a generic reference to its “assumed … responsibility” 

under “treaties … with Indian tribes.”  §1901(2).  It 
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did not identify any specific treaty or treaties.  And 

the findings Congress codified in support of ICWA, 

do not explain how the terms of any treaty—or set of 

treaties—gave Congress the power to craft standards 

for state-custody proceedings.  See §1901.  In opera-

tion, ICWA does nothing to limit its effect to Indian 

tribes with which the United States has entered 

treaties.  Remember that ICWA applies to custody 

proceedings involving any “Indian child,” regardless 

of any given tribe’s treaty status.  See §1903(4).  

Thus, ICWA is an example of Congress “act[ing] leg-

islatively,” independent of any “treaties made” under 

the Treaty Clause.  See Lara, 541 U.S. at 201.  That 

is hardly surprising—the federal government ceased 

making treaties with Indian tribes over a century be-

fore ICWA’s enactment.  See id. 

The Indian tribes participating in this case see 

things differently.  They contend that Congress’s 

power to enact ICWA stems from the federal gov-

ernment’s treaty power, at least as applied to chil-

dren who are potential members of Indian tribes that 

entered into treaties with the United States.  Many 

treaties, the argument goes, memorialized a “trust 

relationship” between the United States and Indian 

tribes.  Pet.App.16a (op. of Dennis, J.).  For further 

support, the tribes point to treaty language through 

which the United States made promises relating to 

the Indian children of certain tribes.  See, e.g., Nava-

jo Nation BIO.31–32 & n.7, Nos. 21-378 & 21-380; 

Cherokee Nation BIO.27 & n.17, No. 21-380.  For ex-

ample, in an 1849 treaty, the United States promised 

to “legislate and act as to secure the permanent 

prosperity and happiness of” the Navajo Nation.  

Treaty with the Navajo, art. XI, Sept. 9, 1849, 9 Stat. 

974.  Then, in an 1868 treaty, the United States 
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promised to build a “schoolhouse” and furnish 

“teacher[s]” so that children living on Navajo reser-

vations would receive “an English education.”  Treaty 

with the Navajo, art. III & VI, June 1, 1868, 15 Stat. 

667.  According to the Navajo Nation, such language 

must be understood as a “promise[] … to maintain 

cultural and familial connections between the Nation 

and its children.”  Navajo Nation BIO.32.  And Con-

gress, the argument concludes, could fulfill the Unit-

ed States’ treaty promises through ICWA, even if 

Congress’s enumerated powers would not otherwise 

have allowed for ICWA.  See id. at 31–33. 

The tribes’ treaty-power argument suffers from 

two fatal flaws.  First, when the federal government 

acts—such as by making treaties or enacting stat-

utes—it does so against the backdrop of “well-

established principle[s],” including “the usual consti-

tutional balance of federal and state powers.”  Bond 

v. United States, 572 U.S. 844, 858 (2014) (quotations 

omitted).  If the federal government seeks to “‘radi-

cally readjust the balance of state and national au-

thority,” this Court demands a “clear statement” of 

such intent.  Id. (quotations omitted, alterations ac-

cepted).  Here, ICWA radically readjusts child-

custody proceedings, an area traditionally within the 

States’ “virtually exclusive” authority.  Sosna, 419 

U.S. at 404.  But none of the treaty provisions the 

tribes identify contains any statement, much less a 

clear statement, increasing Congress’s power vis-à-

vis the States.  (Particularly so with respect to chil-

dren who are not tribal members and who do not live 

on Indian reservations.)  Thus, none of these treaties 

lay a foundation for ICWA. 

Second, and more fundamentally, the tribes’ ar-

gument rests on the mistaken idea that the federal 
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government can—through treaties with foreign na-

tions or Indian tribes—give Congress powers that the 

Constitution reserves to the States.   To be fair, the 

mistake comes from this Court’s decision in Holland, 

252 U.S. 416.  In that case, Congress enacted a stat-

ute authorizing federal regulations governing migra-

tory birds.  It did so to give domestic effect to a treaty 

the President had entered with Great Britain.  Mis-

souri sued, arguing that the statute invaded its re-

served powers under the Tenth Amendment.  The 

Court disagreed.  Without citation, it declared:  “If 

the treaty is valid there can be no dispute about the 

validity of the statute … as a necessary and proper 

means to execute the powers of the Government.”  Id. 

at 432.  In other words, Holland held without expla-

nation that Congress may—through its power under 

the Necessary and Proper Clause, U.S. Const. art. I, 

§8, cl.18—enact legislation to execute treaties.  And 

Congress may do so, under Holland’s logic, even for 

subjects otherwise outside its enumerated powers.   

As just discussed, none of the treaty provisions 

the tribes identify obligates Congress to enact any-

thing like ICWA.  If the Court agrees, there is no 

need to revisit Holland.  But the Court should correct 

Holland when it next has the chance.  The notion 

that the President, through the Treaty Clause, may 

extend Congress’s power “to every conceivable do-

mestic subject matter,” Bond, 572 U.S. at 883 

(Thomas, J., concurring in the judgment), contradicts 

“[t]he Constitution’s text and structure,” id. at 874 

(Scalia, J., concurring in the judgment).  

Start with the text.  The Treaty Clause gives the 

President the “Power … to make Treaties,” with the 

Senate’s advice and consent.  U.S. Const. art. II, §2, 

cl.2.  The Necessary and Proper Clause empowers 
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Congress “To make all Laws which shall be neces-

sary and proper for carrying into Execution the fore-

going Powers, and all other Powers vested by this 

Constitution in the Government of the United 

States.”  U.S. Const. art. I, §8, cl.18.  “Read together, 

the two Clauses empower Congress to pass laws 

‘necessary and proper for carrying into Execution ... 

[the] Power ... to make Treaties.’”  Bond, 572 U.S. at 

874–75 (Scalia, J., concurring in the judgment).  Said 

another way, Congress may, under the Necessary 

and Proper Clause, help “carry[]” the power to make 

treaties “into Execution” by taking actions to facili-

tate “treaty-related deliberations.”  Id. at 876.  “But a 

power to help the President make treaties is not a 

power to implement treaties already made.”  Id.  

Congress instead needs to rely on its own independ-

ent powers to give treaties “domestic legal effect.”  Id. 

at 875–76.  Founding-era speakers would have un-

derstood this: at the time of the Revolution, “making 

a treaty,” was a task for the King, whereas giving a 

treaty “domestic legal effect … required an act of 

Parliament.”  Nicholas Quinn Rosenkranz, Executing 

the Treaty Power, 118 Harv. L. Rev. 1867, 1884 & 

n.75 (2005) (citing 1 William Blackstone, Commen-

taries *243–44, *249).   

The Constitution’s structure leads to the same 

conclusion.  Holland is at odds with our system of 

dual sovereignty; it “places Congress only one treaty 

away from acquiring a general police power.”  Bond, 

572 U.S. at 879 (Scalia, J., concurring in the judg-

ment).  The decision tempts the federal government 

to use a treaty—with any willing partner—as a 

weapon to “flatten[] the principle of state sovereign-

ty.”  Id.  Further, to interpret the President’s treaty 

power as touching on any subject, “would destroy the 
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basic constitutional distinction between domestic and 

foreign powers.”  Id. at 883 (Thomas, J., concurring 

in the judgment).  Further still, Holland’s view of the 

Treaty Power is plainly “implausible,” as a matter of 

history.  Rife, 2022 WL 1421193 at *6.  It would be 

strange indeed to think that a founding generation—

highly sensitive to Parliament’s broad claims of au-

thority—would include a “hidden power” within the 

Constitution by which Congress could “overleap the 

bounds” of all other limits.  Id. 

One more point about Holland.  Though recogniz-

ing a broad treaty-making power over interests that 

“can be protected only by national action,” Holland 

signaled that there were “qualifications to the treaty-

making power.”  252 U.S. at 433, 435.  At minimum, 

therefore, Holland’s analysis begs for clarification as 

to what “qualifications” keep “the treaty-making 

power” in check.  Id.  Within his concurrence in 

Bond, Justice Alito identified one potential limiting 

principle:  a treaty “exceeds the scope of the treaty 

power” if it obligates Congress “to enact domestic leg-

islation” concerning conduct “typically … regulated 

by the States.”  572 U.S. at 897 (Alito, J., concurring 

in the judgment).  That limit would doom ICWA.  

Under any fair reading, ICWA amounts to “domestic 

legislation” in an area “typically … regulated by the 

States.” 

C. Congress’s other enumerated powers 

do not allow for ICWA, nor do any 

“preconstitutional” powers.   

As all this shows, neither the Indian Commerce 

Clause nor the Treaty Clause offers a satisfying jus-

tification for Congress’s plenary power over Indian 

affairs.  That is likely why many look elsewhere.  For 
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instance, the lead opinion for the en banc Fifth Cir-

cuit said that Congress’s plenary power derives “from 

the holistic interplay” of various constitutional provi-

sions, including the Supremacy Clause and the Prop-

erty Clause.  Pet.App.85a (op. of Dennis, J.).  This 

Court has further suggested that (to some unspeci-

fied degree) Congress’s “legislative authority” over 

Indian affairs might derive in part from “preconstitu-

tional powers necessarily inherent in any Federal 

Government.”  Lara, 541 U.S. at 201 (citing United 

States v. Curtiss-Wright Export Corp., 299 U.S. 304, 

315–22 (1936)). 

None of these alternative explanations for plenary 

power fares any better.  The powers the Constitution 

delegates “to the Federal Government, are few and 

defined,” while the powers that “remain in the State 

Governments are numerous and indefinite.”  The 

Federalist No. 45, at 313 (Madison, J.) (Cooke ed., 

1961).  This country operates under “a written consti-

tution” that “marks out limitations to federal power.”  

Rife, 2022 WL 1421193 at *4.  Under this approach, 

Congress’s authority must derive from a particular 

clause, not from penumbras emanating from a holis-

tic reading of unrelated clauses. 

In any event, the Constitution’s various clauses, 

even when read “holistically,” do not add up to a 

“plenary power” over Indian affairs.  See Natelson, 

The Original Understanding of the Indian Commerce 

Clause, 85 Denver U. L. Rev. at 207–10.  The Su-

premacy Clause, for example, has no effect unless 

Congress is exercising “its enumerated powers.”  Col-

lins v. Virginia, 138 S. Ct. 1663, 1679 (2018) (Thom-

as, J., concurring).  The Property Clause, for its part, 

gives Congress rulemaking power over federal prop-

erty.  U.S. Const. art. IV, §3, cl. 2.  Congress, there-
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fore, has broad authority over Indians living on fed-

eral land.  See Cappaert v. United States, 426 U.S. 

128, 138 (1976).  During the founding era, when the 

country was expanding westward, the Property 

Clause was arguably of greater importance to the 

management of Indian affairs.  See Cohen Handbook 

§5.01[1].  But the Property Clause supplies no basis 

for Congress to regulate state courts or the affairs of 

people living on state land, which is what ICWA pur-

ports to do.   

Any claim of a plenary “preconstitutional” power 

over Indian affairs is likewise unconvincing.  The 

basic theory is that the federal government, as part 

of the founding, inherited powers over Indian affairs, 

which were primarily of a “military and foreign poli-

cy” nature.  Lara, 541 U.S. at 201 (quotations omit-

ted).  Some add that the founding generation had an 

“implicit” understanding that “the United States, as 

the more powerful sovereign, owed a duty of protec-

tion to tribes.”  Pet.App.386a (op. of Costa, J.).   

Contrary to these suggestions, Congress possesses 

no inherent authority over all Indian affairs.  As dis-

cussed above, for most of the colonial era, the indi-

vidual colonies directly managed Indian affairs.  See 

Cohen’s Handbook §1.02.  And Great Britain relin-

quished its claim of sovereignty directly to the 

States.  Definitive Treaty of Peace, art. I, 8 Stat. at 

81.  It follows that whatever power the federal gov-

ernment has over Indian affairs “must stem … from 

the Constitution itself.”  Medellin v. Texas, 552 U.S. 

491, 524 (2008) (quotations omitted).   

Further indulging a “preconstitutional” power 

over Indian affairs also risks perpetuating the offen-

sive reasoning underlying this Court’s early Indian-
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law cases.  For example, in Kagama, this Court 

based its understanding of federal power on the view 

that Indian tribes are “wards of the nation … rem-

nants of a race once powerful,” but “now weak” and 

dependent on the federal government for protection.  

See Kagama, 118 U.S. at 383–84.  The Court should 

avoid expanding cases built on bigoted logic.  See Am. 

Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2097 

n.3 (2019) (Thomas, J., concurring in the judgment); 

cf. Ramos, 140 S. Ct. at 1394. 



35 

CONCLUSION 

The Court should hold that Congress lacked the 

power to enact ICWA. 
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