No. 09-1137

In The
Supreme Court of the Anited States

¢

LOUISE VICTORIA JEFFREDO, et al.,

Petitioners,
V.

MARK A. MACARRO, et al.,
Respondents.

¢

On Petition For A Writ Of Certiorari
To The United States Court Of Appeals

For The Ninth Circuit
.
BRIEF IN OPPOSITION
.
JOHN C. SCHUMACHER HoLLAND & KNIGHT LLP
Counsel of Record JEROME J. LEVINE
WHITE & WHITE, P.C. FRANK R. LAWRENCE
420 E. Washington Street 633 West Fifth Street,
Riverton, WY 82501 21st Floor
Telephone: (307) 857-0300  Los Angeles, CA 90071
john.schumacher@ Telephone: (213) 896-2400
windriverlaw.com Attorneys for Respondents

Attorneys for Respondents

PECHANGA OFFICE OF
GENERAL COUNSEL
JOHN L. MACARRO

JAMES E. COHEN

MICHELE FAHLEY

P.O. Box 1477

Temecula, CA 92593
Telephone: (951) 676-2768
Attorneys for Respondents

COCKLE LAW BRIEF PRINTING CO. (800) 225-6964
OR CALL COLLECT (402) 342-2831



TABLE OF CONTENTS

Page
STATEMENT OF THE CASE .......cccooevvviiviiin. 2
REASONS FOR DENYING THE PETITION ..... 10
CONCLUSION.....cuiiiiiiiiiee et 14

APPENDIX

Order and Amended Opinion, U.S. Court of
Appeals for the Ninth Circuit, filed March
22, 2000 .oiiiiiiiieeeee e App. 1



ii

TABLE OF AUTHORITIES

Page

CASES
Hensley v. Municipal Court, 411 U.S. 345 (1973)....... 12
Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9

(1987 e, 10
Poodry v. Tonawanda Band of Seneca Indians,

85 F.3d 874 (2d Cir. 1996), cert. denied, 519

U.S. 1041 (1996) ....ccoeeieeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeee 5, 11
Red Bird v. United States (Cherokee Inter-

marriage Cases), 203 U.S. 76 (1906) .................... 1,9
Roff v. Burney, 168 U.S. 218 (1897) ....cccccvvvvvernnnnn..n. 1,7
Salinas v. LaMere, 547 U.S. 1147 (2006) ................ 4,5
Salinas v. LaMere, 131 Cal.App.4th 1059 (Ct.

App. 4th Dist. 2005).......ccceeveiiiirieeiiieeeeeiieee e 5,11
Santa Clara Pueblo v. Martinez, 436 U.S. 49

(1978) e, 1,8,9,12
Shenandoah v. U.S. Dept. of Interior, 159 F.3d

708 (2d Cir. 1998) ....ccoeeiiiieiieeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 11
Trop v. Dulles, 356 U.S. 86 (1958)........ccvveeeeeeeeeennnnns 13
Williams v. Gover, 490 F.3d 785 (9th Cir. 2007) .......... 7
STATUTES
25 U.S.C. § 1302(8) ccceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 13
25 U.S.C. 81303 e eeeeaes passim

28 U.S.C. 8§88 2254-55 ..ceiiiiiiiieeeeeeeeeceeeeceen 12



1ii

TABLE OF AUTHORITIES

Page
OTHER
72 Fed. Reg. 13648-49 (Mar. 7, 2007) ......ccceccvvvvverennnnn. 3
Fed. R. Civ. P. 12(b)(1) ceeeeeeiiiiiiiieeeeeeeeieeeeee e 7

Felix S. Cohen, Handbook of Federal Indian
Law (1982 €d.) ccuuieeiieeieeeeeeeeee e 13



1

BRIEF IN OPPOSITION

The Petition should be denied because it presents
no issue worthy of this Court’s attention. The Ninth
Circuit held that federal courts lack habeas corpus
jurisdiction under the Indian Civil Rights Act
(“ICRA”), 25 U.S.C. § 1303, over an appeal from a
tribal appellate body’s decision affirming the disen-
rollment of individuals who fail to meet the tribe’s
longstanding constitutional enrollment criteria.' That
decision made no new law. To the contrary, the Ninth
Circuit merely adhered to 150 years of consistent
legal precedent that tribes have authority to make
their own internal membership decisions in tribal
forums. See Santa Clara Pueblo v. Martinez, 436 U.S.
49 (1978); Red Bird v. United States (Cherokee Inter-
marriage Cases), 203 U.S. 76 (1906); Roff v. Burney,
168 U.S. 218 (1897).

The Amended Opinion makes denial of certiorari
even more appropriate. The Amended Opinion re-
moved all analysis of the civil-versus-criminal nature
of the tribal proceeding and emphasized that any
non-tribal remedy for tribal membership disputes

' Appendix A to the Petition (“Pet. App.”) contains the lower
court’s initial opinion in this case. On March 22, 2010, four days
after the Petition was filed, the Ninth Circuit issued an “Order
and Amended Opinion.” The Order and Amended Opinion (here-
inafter “Amended Opinion”) is attached as Appendix A (here-
inafter “Opp. App.”) to this Opposition Brief. Any citations in
this brief are to the Amended Opinion found in the Opposition
Appendix, unless otherwise noted.
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must be created by Congress and not the courts. The
Amended Opinion reaffirmed that mere disenroll-
ment (with a resulting lack of access to certain tribal
facilities), but with no banishment, no arrest, no
imprisonment, no fine, no eviction, no destruction of
property, no personal restraint, no restriction on
movement within the Reservation, and only a specu-
lative threat of future exclusion do not constitute de-
tention under § 1303. The Amended Opinion reaffirmed
that if Petitioners are ever excluded from the Reser-
vation, they would first need to exhaust tribal
remedies under the Pechanga Band’s Exclusion and
Eviction Regulations prior to seeking habeas relief.

The petition fails to identify any meaningful con-
flict between the Amended Opinion and a decision of
another United States court of appeals or a state
court of last resort. See Sup. Ct. R. 10(a). It also fails
to articulate any meaningful departure from accepted
precedent. See id. For these reasons, the Temecula
Band of Luiseno Mission Indians of the Pechanga
Indian Reservation (hereinafter “Pechanga Band” or
“Tribe”) respectfully requests that the Court deny the
petition.

STATEMENT OF THE CASE
A. Factual Background.

Petitioners want federal court review of a final,
internal tribal membership decision after full due
process and appellate review were provided in tribal



3

forums. Petitioners seek to use the habeas corpus
provision of the Indian Civil Rights Act, 25 U.S.C.
§ 1303, to burden federal courts with an entirely new
role as overseers of tribal enrollment disputes.

The Pechanga Band is a federally-recognized
tribe. 72 Fed. Reg. 13648, 13649 (Mar. 7, 2007). Re-
spondents Mark Macarro, Mark Calac, Marc Luker,
Andrew Masiel, Sr., Russell Murphy and Kenneth
Perez constitute the elected Tribal Council of the
Pechanga Band. Respondent Darlene Azzerelli is the
Tribal Secretary. Respondent Christine Luker was, at
the time the suit was filed, Tribal Treasurer, and now
remains a tribal member. Respondent Donna Barron
was, at the time the suit was filed, a Tribal Council
member, and now remains a tribal member.

The case’s factual history is set forth in the
Amended Opinion. Opp. App. at 4-9. In summary, the
Pechanga Band’s General Membership adopted the
Pechanga Constitution in 1978 which includes the
Tribe’s membership criteria.” See Opp. App. at 4.

? Petitioners’ false assertion that the enrollment criteria
were illegally changed (Pet. at 16) is without support anywhere
in the record. The court below specifically noted that the
subsection A criteria was the standard applied in this case. Opp.
App. at 6. Petitioners for the first time in the Petition assert
that they qualify for enrollment under subsection B (Pet. at 24
n.16), a claim they have not raised previously and one which the
Committee put them on notice was available to them. ER Tab
24, Vol. III, at 145 (Summons: “you should provide the Com-
mittee with all information that you believe shows you meet the
Pechanga Band’s eligibility requirements”).
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The General Membership adopted the Pechanga En-
rollment Disenrollment Procedures (“Disenrollment
Procedures”)’ in 1988 to provide due process and a pro-
cedure to correct mistakes that resulted when mem-
bership was mistakenly approved. Opp. App. at 5.

In late 2002 and early 2003, the Tribe’s Enroll-
ment Committee’ received allegations that tribal
members from five separate lines of descent failed to
meet the Pechanga Constitution’s membership quali-
fications.

The Tribal Council, exercising its responsibility
under the Constitution and Bylaws “to uphold the
individual rights of each member without malice or
prejudice,” ER Tab 11, Vol. II, at 077, directed the
Committee to (1) use a fair and impartial decision
process by a majority of the Committee to review the
files, (2) follow Robert’s Rules of Order, and (3) allow
adequate time for presentation of evidence as re-
quired under the Disenrollment Procedures. See Opp.

® The due process provided under the Disenrollment Proce-
dures that were followed leading up to the decision to disenroll
Petitioners and the tribal appellate process are identical to those
in Salinas v. LaMere, where this court denied certiorari. See 547
U.S. 1147 (2006).

* The members of the Enrollment Committee were appointed
by the Tribe’s General Membership. ER Vol. II, Tab 25, at 149.
As adult members of the Tribe at the time of the appointment,
Petitioners were part of the General Membership. Consequently,
the Petition’s false statement that the Committee was “appointed
by abusive tribal officials,” Pet. at 3, 8, would, if true, apply
equally to Petitioners.
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App. at 7. After reviewing the facts concerning the
first three lines of descent, the Enrollment Commit-
tee found that the affected tribal members did in fact
meet the Pechanga Band’s membership criteria. Re-
view of the fourth line of descent resulted in a deci-
sion, affirmed on appeal, that members of that line
did not meet the Pechanga Constitution’s member-
ship criteria. This Court denied a writ of certiorari
from a state court appeal of that decision in Salinas v.
LaMere, 547 U.S. 1147.°

The Enrollment Committee then reviewed allega-
tions against Petitioners. After months of review, on
May 3, 2005, the Enrollment Committee issued sum-
monses to Petitioners stating the Committee believed
grounds existed to initiate disenrollment procedures.
See Opp. App. at 7-8. Pursuant to the Disenrollment
Procedures, the Committee held Initial Meetings
with Petitioners at which the Enrollment Committee

° The lower court’s decision is consistent with the decision
of the California Court of Appeal in Salinas v. LaMere, 131
Cal.App.4th 1059 (Ct. App. 4th Dist. 2005), that state courts lack
jurisdiction in the same context. Salinas involved the same
tribal constitutional membership criteria, the same procedural
history, and the same tribal appellate process as this case. This
Court declined to review Salinas v. LaMere, 547 U.S. 1147
(2006), just as it did Poodry v. Tonawanda Band of Seneca
Indians, 85 F.3d 874, 892 (2d Cir. 1996), cert. denied, 519 U.S.
1041 (1996), a case involving habeas corpus jurisdiction under
the ICRA of the disenrollment and banishment of tribal mem-
bers and which was relied on by the lower court. The Petition
provides even less compelling reasons than were unpersuasively
asserted in Salinas and Poodry.
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provided all available documentation supporting the
allegations and explained why the documentation
raised questions regarding the Petitioners’ constitu-
tional membership qualifications. See Opp. App. at 8.

On March 6, 2006, the Enrollment Committee is-
sued a 28-page Record of Decision, see ER Tab 29, Vol.
III, at 398, that addressed all the available factual
information from Tribal enrollment records, sub-
missions by Petitioners, and a genealogical study
prepared by Dr. Johnson.’ The Record of Decision dis-
enrolled Petitioners for failure to prove lineal descent
from an original Pechanga Temecula person as re-
quired by the Pechanga Constitution. Opp. App. at 8.

Petitioners exercised their right of appeal to the
Tribal Council which affirmed the Enrollment Com-
mittee’s decision. Opp. App. at 8-9. The Tribal Council
found that: (1) there was no evidence of unfair or
partial treatment of the Petitioners by the Enroll-
ment Committee; (2) there was no evidence of negli-
gence in the handling of the Petitioners’ case by the

® The Petition falsely claims that the Tribe fired Dr. John-
son who had been hired to research historical records for the
Enrollment Committee. The quote in the Petition attributed to
Dr. Johnson’s report is found nowhere in the report. His report
states in pertinent part that “the identity of Paulina Hunter’s
father can be narrowed down to four men . .. Paulina’s mother’s
identity is less certain” and her ancestors may have been from
two communities only one of which was relevant to the con-
stitutional enrollment criteria. ER Tab 27, Vol. III, at 243-244.
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Enrollment Committee; and (3) there was insufficient
proof that the Enrollment Committee violated the
Disenrollment Procedures. Opp. App. at 8-9.

B. District Court Proceedings.

Petitioners filed a writ of habeas corpus in the
District Court on May 22, 2007, alleging jurisdiction
based on the ICRA habeas corpus provision, 25 U.S.C.
§ 1303. Respondents moved to dismiss for lack of
jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1), and
Petitioners opposed. See Pet. App. at 31a.

The district court granted the Tribe’s motion,
acknowledging that “[a] tribe’s right to define its own
membership for tribal purposes has long been recog-
nized as central to its existence as an independent
political community.” Pet. App. at 36a (citing Santa
Clara Pueblo, 436 U.S. at 72); see also Williams v.
Gover, 490 F.3d 785, 789 (9th Cir. 2007). The right to
determine its own membership includes “the power to
revoke that membership.” Pet. App. at 37a; Roff, 168
U.S. at 222.

The district court found Petitioners’ assertion
that they had been “detained” within the meaning of
25 U.S.C. § 1303 was “not supported by the law or the
facts.” Pet. App. at 39a. The district court found that
two of the Petitioners admitted in declarations that
“they still reside on the Reservation, and none of the
declarations contain allegations that Petitioners have
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been denied access to the Reservation or otherwise
physically detained.” Pet. App. at 40a. The district
court held that loss of privileges and mere speculation
about some hypothetical future denial of access to the
Reservation do not support habeas jurisdiction. Pet.
App. at 41a. Quoting this Court’s discussion of the
ICRA habeas review of civil proceedings in Santa
Clara Pueblo, the district court held that § 1303 does
not apply to civil proceedings. Pet. App. at 38a.

The district court granted Respondents’ motion
to dismiss and Petitioners appealed to the Ninth
Circuit.

C. United States Court of Appeals For The
Ninth Circuit Decision

The Ninth Circuit issued its original opinion on
December 22, 2009. Pet. App. at 1a. That first opinion
affirmed based on three factors: (1) Petitioners were
not detained, (2) Petitioners did not exhaust their
tribal remedies, and (3) Petitioners’ disenrollment
was the result of a civil proceeding not subject to
review under § 1303. Pet. App. at 19a.

On March 22, 2010, the Court of Appeals issued
an Order and Amended Opinion. Opp. App. at 1. The
Amended Opinion reaffirmed the district court’s
holding of lack of jurisdiction because of no detention
and failure to exhaust tribal remedies.
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Relying on Santa Clara Pueblo and the Cherokee
Intermarriage Cases, the Amended Opinion recognized
two baseline principles. First, “[o]rdinarily, federal
courts lack jurisdiction to consider an appeal from a
decision of an Indian Tribe to disenroll one of its
members.” Opp. App. at 9. Second, “[a] tribe’s right to
define its own membership for tribal purposes has
long been recognized as central to its existence as an
independent political community.” Opp. App. at 9
(quoting Santa Clara Pueblo, 436 U.S. at 72 n.32, and
Cherokee Intermarriage Cases, 203 U.S. 76 (1906)).
The Court of Appeals then turned to Petitioners’
unprecedential attempt to use habeas corpus to
collaterally attack their disenrollment. Opp. App. at
9-10.

The Court of Appeals correctly held that federal
jurisdiction under § 1303 requires a detention. Opp.
App. at 10. The court found no banishment, no arrest,
no imprisonment, no fine, no eviction, no destruction
of their property, no personal restraint, no restriction
on movement within the Reservation, and only
limited denial of access to certain facilities.” Opp.
App. at 12-13. The court rejected Petitioners’ efforts
to equate disenrollment with denaturalization,
finding Petitioners “have not been left stateless, and

" The Petition alleges wrongly that Lawrence Madariaga
“can no longer use the Health Clinic.” Pet. at 5. Mr. Madariaga’s
declaration in the court below states: “I have limited use of the
clinic.” ER Tab 12, Vol. II, at 088.
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nothing in the record indicates that the disenrollment
proceedings were undertaken to punish [Petitioners].”
Opp. App. at 17. The lower court could “find no prece-
dent for the proposition that disenrollment alone is
sufficient to be considered detention under § 1303.”
Opp. App. at 15.

The court also rejected Petitioners’ assertion that
disenrollment with potential banishment is equal to
detention under § 1303. Speculative future exclusion
or eviction under tribal law is not detention for which
habeas relief is available. Opp. App. at 14. If the Tribe
were ever to banish Petitioners, they would have
tribal remedies available and would need to exhaust
those before attempting to seek habeas corpus review.
Opp. App. at 18 See Iowa Mut. Ins. Co. v. LaPlante,
480 U.S. 9, 16 n.8 (1987).

REASONS FOR DENYING THE PETITION

1. The decision below presents no issue worthy
of this Court’s attention. The Petitioner’s main con-
tention is that ICRA’s habeas corpus provision applies
to civil as well as criminal proceedings. Pet. at i, 8-16.
While the Pechanga Band agrees with the Court of
Appeals’ original opinion on this issue (Pet. App. at
16a-19a), the Amended Opinion removed all analy-
sis of the civil-versus-criminal nature of the tribal
proceeding. Therefore, Petitioners’ primary rationale
for certiorari is moot.
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2. The Petition does not allege there is a split
on any issue raised in the Amended Opinion. Deten-
tion under the ICRA is interpreted consistently with
the same requirement in non-tribal habeas corpus
law. Opp. App. at 10. The Amended Opinion is
consistent with the Second Circuit’s decision in
Shenandoah v. U.S. Dept. of Interior, 159 F.3d 708 (2d
Cir. 1998), holding that loss of a “voice” in the tribal
community, loss of health insurance, loss of access to
certain facilities, and loss of place on the membership
roll do not constitute detention for purposes of habeas
jurisdiction under the ICRA. It is also consistent with
Poodry, 85 F.3d at 876, 878, holding that conviction
for treason, permanent banishment, and permanent
loss of all tribal rights represented a significant
enough intrusion on liberty to constitute detention
sufficient for habeas review under the ICRA. See Opp.
App. at 12. The lower court’s decision also is con-
sistent with the decision of the Court of Appeal for
the State of California in Salinas, 131 Cal.App.4th
1059, which held that state courts do not have
jurisdiction under similar facts. Salinas involved the
same constitutional membership criteria, the same
procedural process, and the same tribal appellate
process as existed in this case.

3. The Amended Opinion did not decide an im-
portant federal question in a way that conflicts with
relevant decisions of this Court. To the contrary, the
Amended Opinion rests on two well-settled principles
long affirmed by this Court. First, “[a] tribe’s right to
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define its own membership for tribal purposes has
long been recognized as central to its existence as an
independent political community.” Opp. App. at 9; see
Santa Clara Pueblo, 436 U.S. at 72 n.32; Cherokee
Intermarriage Cases, 203 U.S. 76 (1906). Second,
“[gliven the often vast gulf between tribal traditions
and those with which federal courts are more inti-
mately familiar, the judiciary should not rush to
create causes of action that would intrude on these
delicate matters.” Opp. App. at 10; Santa Clara
Pueblo, 436 U.S. at 72 n.32. Consistent with Santa
Clara Pueblo, 436 U.S. at 60, the amended opinion
recognized that “while Congress may have authority
in these matters, in the complete absence of prece-
dent, we cannot involve the courts in these disputes.”
Opp. App. at 16. Since passing the ICRA, Congress
has limited, not expanded, habeas review. See, e.g., 28
U.S.C. §§ 2254, 2255 as amended by the Antiterrorism
and Effective Death Penalty Act of 1996 (“AEDPA”),
Pub.L.No. 104-132, § 104, 112 Stat. 1214 (1996).

4. The Petition at most seeks review based on
the contention that the court below misapplied a
properly stated rule of law. This is not a persuasive
basis for granting certiorari. Sup. Ct. R. 10. The Peti-
tion concedes that the court below used the proper
test for detention articulated in Hensley v. Municipal
Court, 411 U.S. 345, 351 (1973). Pet. at 17; Opp. App.
at 14. Petitioners simply disagree with the lower
court’s application of the law to the facts. Under the
standard in Hensley, denial of access to a senior
center and a health clinic, and potential banishment
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in the future are simply not a severe restraint on in-
dividual liberty warranting the extraordinary remedy
of habeas corpus. Opp. App. at 15.

Similarly, the Petition urges the court to review
the lower court’s application of Trop v. Dulles, 356
U.S. 86 (1958), not because the lower court used the
wrong standard, but simply because Petitioners would
prefer a different result. The court below correctly
found Trop to be inapposite to this case. “Appellants
have not been left stateless, and nothing in the record
indicates that the disenrollment proceedings were
undertaken to punish Appellants.” Opp. App. at 17.

The Pechanga Band, like the court below, recog-
nizes that tribal enrollment determinations have
significant consequences, both for the effected indi-
viduals and for the Tribe. That is why the Tribe has
an independent Enrollment Committee and codified
tribal laws governing enrollment issues. The Pechanga
Band’s Disenrollment Procedures, as accurately out-
lined in the Amended Opinion, afford due process con-
sistent with the requirements of the ICRA, 25 U.S.C.
§ 1302(8). The ICRA’s habeas provision does not pro-
vide unhappy tribal litigants with a means to defeat
primary tribal jurisdiction over internal enrollment
determinations where, as here, no detention exists.
“The courts have consistently recognized that one of
an Indian tribe’s most basic powers is the authority to
determine questions of its own membership.” Felix S.
Cohen, Handbook of Federal Indian Law, at 20 (1982
ed.).
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CONCLUSION

Respondents respectfully request that the petition
for certiorari be denied.

Respectfully submitted,

JOHN C. SCHUMACHER HoLLAND & KNIGHT LLP
Counsel of Record JEROME J. LEVINE

WHITE & WHITE, P.C. FRANK R. LAWRENCE

420 E. Washington Street 633 West Fifth Street,

Riverton, WY 82501 21st Floor

Telephone: (307) 857-0300  Los Angeles, CA 90071

john.schumacher@ Telephone: (213) 896-2400
windriverlaw.com Attorneys for Respondents

Attorneys for Respondents

PECHANGA OFFICE OF
GENERAL COUNSEL

JOHN L. MACARRO

JAMES E. COHEN
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P.O. Box 1477
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Telephone: (951) 676-2768

Attorneys for Respondents

DATED: April 20, 2010
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ORDER

The opinion and dissent filed on December 22,
2009, and reported at 590 F.3d 751 are hereby
amended. An amended opinion and dissent are filed
concurrently with this order.

No petition for rehearing or rehearing en banc
was filed within the original time period, and that

* The Honorable Claudia Wilken, United States District
Judge for the Northern District of California, sitting by desig-
nation.
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time period has now expired. No subsequent petitions
for rehearing or rehearing en banc shall be filed.

IT IS SO ORDERED.

OPINION
N.R. SMITH, Circuit Judge:

The Pechanga Band of the Luiseno Mission
Indians (“Pechanga Tribe”) disenrolled a number of
its members (“Appellants”) for failing to prove their
lineal descent as members of the Tribe. Federal
courts generally lack jurisdiction to consider any
appeal from the decision of an Indian tribe to dis-
enroll one of its members. See Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 72 n.32 (1978). Appellants,
therefore, brought this petition for habeas corpus
under 25 U.S.C. § 1303 of the Indian Civil Rights Act
(“ICRA”), claiming their disenrollment by members of
the Pechanga Tribal Council (“Appellees”) was tanta-
mount to an unlawful detention. Despite the novelty
of this approach and despite the potential injustice of
this situation, we nonetheless lack subject matter
jurisdiction to consider this claim, because Appellants
were not detained. Therefore, Appellants cannot bring
their claims under § 1303 of the ICRA and we must
affirm the district court. Only Congress can aid these
appellants.



App. 4

I. BACKGROUND

The Pechanga Tribe is a federally-recognized In-
dian tribe. 72 Fed. Reg. 13648, 13650 (Mar. 22, 2007).
The Tribe’s ultimate governing authority consists of
all of the adult members of the Tribe (“General
Membership”). On December 10, 1978, the Pechanga
Tribe adopted the Constitution and Bylaws of the
Temecula Tribe of Luiseno Mission Indians (“Pechan-
ga Constitution”). Article II of the Pechanga Consti-
tution provides:

Membership is an enrolled member doc-
umented in the Band’s Official Enrollment
Book of 1979.

Qualifications for membership of the Te-
mecula Band of Luiseno Mission Indians Are:

A. Applicant must show proof of Lineal De-
scent from original Pechanga Temecula
people.

B. Adopted people, family or Band, and non-
indians cannot be enrolled. Exception:
People who were accepted in the Indian
Way prior to 1928 will be accepted.

C. If you have ever been enrolled or rec-
ognized in any other reservation you
cannot enroll in Pechanga.

At issue here is subsection A, requiring appli-
cants to “show proof of Lineal Descent from original
Pechanga Temecula people.” In late 2002 and early
2003, the Enrollment Committee received informa-
tion from its members alleging that a number of



App. 5

Pechanga Tribe members were not lineal descendants
from the original Pechanga Temecula people. There-
fore, according to the Pechanga Enrollment Disenroll-
ment Procedure (“Disenrollment Procedures”), the
Enrollment Committee was required to investigate
the allegations. Allegations surrounded five lines of
descent that allegedly did not qualify for membership
under the Pechanga Constitution.

According to the Pechanga Disenrollment Proce-
dure, disenrollment is “revoking a person’s member-
ship when it is found that they do not meet the
requirements set forth on the enrollment application
which was approved by the Band.” The Disenrollment
Procedures were adopted by the Pechanga Tribe (1) to
correct mistakes that resulted when tribal member-
ship was mistakenly approved and (2) to provide
a process that would allow a fair hearing in the
disenrollment procedure. Under the Disenrollment
Procedures, the Enrollment Committee initiates a
disenrollment process against those individuals al-
legedly not qualifying for membership in the Tribe.
After the initiation of the disenrollment, the En-
rollment Committee must provide adequate notice to
the individual to be summoned to a meeting with the
Enrollment Committee. The notice must (1) state that
the Enrollment Committee has questions regarding
enrollment; (2) stress the importance of responding to
the notice; and (3) request a meeting within thirty
days of the response. Unless the person receiving the
notice chooses to be automatically disenrolled, he or
she must respond. Once a response has been filed, the
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Enrollment Committee has thirty days to set up a
meeting. At that meeting, the Enrollment Committee
must show specific evidence that would prove that
the documentation provided for enrollment does not
provide evidence of lineal descent. If the Enrollment
Committee provides such evidence, the individual
then is allowed another thirty days to provide addi-
tional information to prove her or his lineal descent.
If the individual provides further evidence that satis-
fies the Enrollment Committee as to his lineal de-
scent, the process is terminated and the individual
keeps his or her membership status. If the Enroll-
ment Committee is not satisfied by the further
evidence, the individual will be disenrolled and the
Tribal Council is notified of the disenrollment.

If the Enrollment Committee fails to follow these
steps or is negligent in any way, the individual can
appeal to the Tribal Council for a fair hearing. At the
hearing, the Tribal Council only reviews the docu-
mentation that the Enrollment Committee reviewed.
The individual is not entitled to legal representation
at the hearing. If the Tribal Council finds there was
an error, the Enrollment Committee reevaluates the
case. If the appeal is successful, membership will be
reinstated.

Disenrollment does not mean that a person is
banished from the Pechanga Reservation. The Pe-
changa Tribe instead has specific procedures for
exclusion and eviction. These requirements are set
forth in the “Exclusion and Eviction Regulations.”
Under these regulations, the Pechanga Tribe may
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exclude and or evict someone from the reservation for:
“(1) [vliolating tribal laws and ordinances; (2) [c]reat-
ing conditions which pose a threat to the public
health, safety and welfare; (3) [elngaging in criminal
activities on the Pechanga Reservation, by finding of
the Tribal Council, or being convicted of one or more
felony crimes; (4) [bleing declared a public nuisance
by the Tribal Council; [or] (5) [c]lreating a breach of
peace, including but not limited to public drunken-
ness.” The Exclusion and Eviction Regulations dictate
the procedure to evict and or exclude and the oppor-
tunity to appeal such exclusion.

In early 2003, the Enrollment Committee began
addressing the allegations regarding the lineal descent
of certain members. On March 7, 2003, the Tribal
Council issued a Notice and Order regarding pending
disenrollment matters. The Notice and Order man-
dated that the Enrollment Committee: (1) “use a fair
and impartial decision by a majority of the committee
to review a file;” (2) follow Robert’s Rules of Order;
and (3) allow adequate time for presentation of evi-
dence as required under the Disenrollment Proce-
dures.

Sometime before March 7, 2003, the Enrollment
Committee determined that the first three lines of
descent met the membership criteria. Then it turned
its attention to those members who claimed a lineal
descent through Paulina Hunter. On May 3, 2005,
after a proper vote, the Enrollment Committee sum-
moned Appellants and notified them that the En-
rollment Committee believed there were grounds to
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initiate the disenrollment process. The summonses
(1) notified Appellants that the disenrollment proce-
dures had been initiated, (2) requested additional
information concerning Appellants’ family history,
and (3) notified Appellants that they were required
to set up an Initial Meeting with the Enrollment
Committee.

Meetings were held with Appellants in June of
2005. The Enrollment Committee provided Appellants
with a copy of all factual records in its possession.
The Enrollment Committee then stated its concerns
about each Appellant’s claim of lineal descent. Ap-
pellants were also notified that they had thirty days
to submit information supporting their claim of lineal
descent. The Enrollment Committee emphasized that
Appellants’ enrollment would be measured by the Pe-
changa Constitution’s requirements. The Enrollment
Committee advised each Appellant that no decision
would be made until it received all additional infor-
mation.

On March 16, 2006, the Enrollment Committee
(after review of the full record) disenrolled Appellants
for failure to prove lineal descent from an original
Pechanga Temecula person. Appellants exercised their
right to appeal to the Tribal Council. The Tribal
Council held hearings on July 21, 2006. The Tribal
Council affirmed the Enrollment Committee, “finding:
(1) there was no evidence of unfair or partial treat-
ment of Appellants by the Enrollment Committee;
(2) there was no evidence of negligence in the hand-
ling of Appellants’ case by the Enrollment Committee;
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and (3) there was insufficient proof that the Enroll-
ment Committee violated the disenrollment proce-
dures.”

Appellants then filed a petition for writ of habeas
corpus in the Central District of California. Appel-
lants moved for summary judgment. Appellees filed a
Motion to Dismiss pursuant to Rule 12(b)(1) of the
Federal Rules of Civil Procedure, claiming that the
district court lacked subject matter jurisdiction. The
district court granted the Motion to Dismiss. Appel-
lants appealed the district court decision.

II. DISCUSSION

We review de novo dismissals for lack of subject
matter jurisdiction under Rule 12(b)(1). Carson Har-
bor Village, Ltd. v. City of Carson, 353 F.3d 824, 826
(9th Cir. 2004). We also review de novo a district
court’s denial of a petition for writ of habeas corpus
under the ICRA. Selam v. Warm Springs Tribal Corr.
Facility, 134 F.3d 948, 951 (9th Cir. 1998).

Ordinarily, federal courts lack jurisdiction to con-
sider an appeal from the decision of an Indian Tribe
to disenroll one of its members. “A tribe’s right to
define its own membership for tribal purposes has
long been recognized as central to its existence as an
independent political community.” Santa Clara Pueblo,
436 U.S. at 72 n.32; Cherokee Intermarriage Cases,
203 U.S. 76 (1906)). Because of this precedent, Appel-
lants did not directly appeal the Tribe’s decision.
Instead, they petitioned the court for a writ of habeas
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corpus under the ICRA to collaterally challenge their
disenrollment.

Section 1303 of the ICRA provides: “The privilege
of the writ of habeas corpus shall be available to any
person, in a court of the United States, to test the
legality of his detention by order of an Indian tribe.”
25 U.S.C. § 1303. The term “detention” in the statute
must be interpreted similarly to the “in custody”
requirement in other habeas contexts. See Moore v.
Nelson, 270 F.3d 789, 791 (9th Cir. 2001) (“There is no
reason to conclude that the requirement of ‘detention’
set forth in the Indian Civil Rights Act § 1303 is any
more lenient than the requirement of ‘custody’ set
forth in the other habeas statutes.” (citation omit-
ted)). Further, “[gliven the often vast gulf between
tribal traditions and those with which federal courts
are more intimately familiar, the judiciary should not
rush to create causes of action that would intrude on
these delicate matters.” Santa Clara Pueblo, 436 U.S.
at 72 n.32. Therefore, an ICRA habeas petition is only
proper when the petitioner is in custody. Id. at 791
(explaining the custody requirement).

We have also held that a litigant must first ex-
haust tribal remedies before properly bringing a
petition for writ of habeas corpus. Selam, 134 F.3d at
953-54 (explaining the exhaustion requirement); see
also Felix S. Cohen, Handbook of Federal Indian Law
§ 9.09 (2005). Even when a federal court has jurisdic-
tion over a claim, if the claim arises in Indian coun-
try, the court is required to “stay its hand” until the
party has exhausted all available tribal remedies.
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Cohen, Handbook of Federal Indian Law § 7.04 (cit-
ing Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16
(1987); Nat’l Farmers Union Ins. Cos. v. Crow Tribe,
471 U.S. 845, 857 (1985)). “The Supreme Court’s policy
of nurturing tribal self-government strongly discour-
ages federal courts from assuming jurisdiction over
unexhausted claims.” Selam, 134 F.3d at 953. There
is authority for relaxing the exhaustion requirement
where the party can show that exhaustion would be
futile or that tribal courts offer no adequate remedy.
See id. at 954.

Therefore, “all federal courts addressing the issue
mandate that two prerequisites be satisfied before
they will hear a habeas petition filed under the IRCA
[sic]: [(1)] The petitioner must be in custody, and [(2)]
the petitioner must first exhaust tribal remedies.”).
Cohen, Handbook of Federal Indian Law §9.09 &
§ 9.09 n.280. We therefore have no jurisdiction to
hear a petitioner’s claim for habeas corpus, unless
both of these conditions are met. Any expansion of
this jurisdiction must come from Congress, not by
decision of this court.

I. Appellants do not meet the requirements
for the court to have jurisdiction under
§ 1303 of the ICRA.

A. Appellants were not detained/in custody.

Appellants contend that (1) the actual restraints,
(2) the potential restraints, and (3) their lost Pechanga
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identity all amount to detention under § 1303. We do
not agree.

1.

Appellants contend that, because they have been
denied access to the Senior Citizens’ Center, cannot
go to the health clinic, and their children can no
longer go to tribal school, they have been detained.
We disagree. Jones v. Cunningham requires that
“conditions and restrictions ... significantly restrain
[one’s] liberty” in order to invoke § 1303 jurisdiction.
371 U.S. 236, 243 (1963). The Second Circuit has said
that “under Jones and its progeny, a severe actual or
potential restraint on liberty” is necessary for juris-
diction under § 1303. See Poodry v. Tonawanda Band
of Seneca Indians, 85 F.3d 874, 880 (2d Cir. 1996); see
also Shenandoah v. Halbritter, 275 F. Supp. 2d 279,
285 (N.D.N.Y. 2003) (quoting Poodry for the same
proposition). We agree with our colleagues on the
Second Circuit and hold that § 1303 does require
“a severe actual or potential restraint on liberty.”
Poodry, 85 F.3d at 880.

In the case before us, the denial of access to cer-
tain facilities does not pose a severe actual or poten-
tial restraint on the Appellants’ liberty. Appellants
have not been banished from the Reservation. Appel-
lants have never been arrested, imprisoned, fined, or
otherwise held by the Tribe. Appellants have not been
evicted from their homes or suffered destruction of
their property. No personal restraint (other than



App. 13

access to these facilities) has been imposed on them
as a result of the Tribe’s actions. Their movements
have not been restricted on the Reservation. Faced
with a similar situation, the Second Circuit also de-
termined that less severe restraints such as loss of
one’s “voice” in the community, loss of health insur-
ance, loss of access to tribal health and recreation
facilities, loss of quarterly distributions to tribal
members, and loss of one’s place on the membership
roles of the tribe are simply “insufficient to bring
plaintiffs within [the] ICRA’s habeas provision.”
Shenandoah v. U.S. Dept. of Interior, 159 F.3d 708,
714 (2d Cir. 1998).

Appellants contend that the denial of access to
these facilities is similar to the restraint found in
Poodry. This is not Poodry. In Poodry, the petitioners
were convicted of treason, sentenced to permanent
banishment, and permanently lost any and all rights
afforded to tribal members. See Poodry, 85 F.3d at
876, 878. Appellants have not been convicted, sen-
tenced, or permanently banished. We therefore hold
that the limitation of Appellants’ access to certain
tribal facilities does not amount to a “detention.”

2.

Appellants contend that, as non-members of the
tribe, they are “under a continuing threat of banish-
ment/exclusion.” No court has held that such a threat
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is sufficient to satisfy the detention requirement of
§ 1303.

The custody requirement of the habeas cor-
pus statute is designed to preserve the writ
of habeas corpus as a remedy for severe
restraints on individual liberty. Since habeas
corpus is an extraordinary remedy whose
operation is to a large extent uninhibited by
traditional rules of finality and federalism,
its use has been limited to cases of special
urgency, leaving more conventional remedies
for cases in which the restraints on liberty
are neither severe nor immediate.

Hensley v. Mun. Court, 411 U.S. 345, 351 (1973). Ap-
plying this principle, we previously held that a threat
of confinement is not severe nor immediate enough to
justify the writ. Edmunds v. Won Bae Chang, 509
F.2d 39, 40-41 (9th Cir. 1975) (denying habeas relief
under 28 U.S.C. §§ 2241, 2254). In Edmunds, the
petitioner was subject to a court-imposed fine, which
could be enforced by jail time. Id. at 41. The court
held, however, that until confinement is imminent
(like the confinement in Hensley) there can be no
justification for use of the habeas corpus remedy. Id.
We see no reason not to analogize to the court’s con-
struction of the criminal habeas corpus provisions in
Edmunds. Therefore, we hold that the potential
threat of future eviction is not sufficient to satisfy the
detention requirement of § 1303.

Appellants argue that, while no such procedures
have been commenced to exclude or evict Appellants,
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there is a potential that they could be excluded. Under
the Pechanga Non-Member Reservation Access and
Rental Ordinance “[alccess to and residency within
the Reservation is a privilege which may be granted
or denied to an individual upon proper authority of
the Pechanga Band.” However, the Pechanga Tribe
enacted exclusion and eviction regulations that pro-
vide a process for eviction in an effort to protect law
and order on the reservation and to provide uniform
procedures for exclusion and eviction. These provisions
apply equally to those who have been disenrolled and
those who are current members of the tribe. Ap-
pellants admit they have never been subjected to
exclusion or eviction proceedings.

3.

Appellants lastly contend that disenrollment,
stripping them of their Pechanga citizenship, is
enough of a significant restraint on their liberty to
constitute a detention. While we have the most sym-
pathy for this argument, we find no precedent for the
proposition that disenrollment alone is sufficient to
be considered detention under § 1303. While “Con-
gress’ authority over Indian matters is extraordinar-
ily broad . .. the role of courts in adjusting relations
between and among tribes and their members [is]
correspondingly restrained.” Santa Clara Pueblo, 436
U.S. at 71. Further, “[a] tribe’s right to define its own
membership for tribal purposes has long been recog-
nized as central to its existence as an independent
political community.” Id. at 71 n.32 (citing Roff v.
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Burney, 168 U.S. 218 (1897); Cherokee Intermarriage
Cases, 203 U.S. 76). We have also noted that “[aln
Indian tribe has the power to define membership as it
chooses, subject to the plenary power of Congress.”
Williams v. Gover, 490 F.3d 785, 789 (9th Cir. 2007).
Thus (while Congress may have authority in these
matters) in the complete absence of precedent, we
cannot involve the courts in these disputes.

This court is without jurisdiction to review direct
appeals of tribal decisions regarding disenrollment of
members. See, e.g., Santa Clara Pueblo, 436 U.S. at
72 n.32. We cannot circumvent our lack of jurisdiction
over these matters by expanding the scope of the writ
of habeas corpus to cover exactly the same subject
matter. At its heart, this case is a challenge to dis-
enrollment of certain members by the tribe. It is
precisely because we lack jurisdiction to hear such
claims, however, that Appellants brought this case
under habeas corpus law. We find (and the parties
direct us to) nothing in the legislative history of
§ 1303 that suggests the provision should be inter-
preted to cover disenrollment proceedings. Because
nothing in the legislative history suggests otherwise
and because binding precedent precludes review of
disenrollment proceedings, we cannot accept Appel-
lants’ invitation to expand habeas corpus here.

Appellants contend that their disenrollment is
analogous to denaturalization. We disagree. Appel-
lants cite Trop v. Dulles, 356 U.S. 86 (1958), to
support this proposition. The court in Trop was con-
fronted with the constitutionality of a statute that
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revoked United States citizenship for desertion dur-
ing wartime even if the desertion was unrelated to
any actions on behalf of a foreign government. Id. at
87-88. Trop is inapposite to this case. In Trop the
statute left the defendant stateless. Id. Further, the
statute was penal in nature. Id. at 96. Here Appel-
lants have not been left stateless, and nothing in the
record indicates that the disenrollment proceedings
were undertaken to punish Appellants. Therefore,
Trop is not controlling.

We do not wish to minimize the impact of the
Tribe’s membership decision on Appellants. Indeed, we
recognize that Appellants have suffered a significant
loss. Nevertheless, such loss is simply not equivalent
to detention. This is not the first time that we have
noted that we do not have jurisdiction to review mem-
bership decisions, even when the results of such deci-
sions appear unfair. In Lewis v. Norton, 424 F.3d 959
(9th Cir. 2005), the plaintiff-appellants likewise sought
judicial review of a tribal membership decision. We
stated, “[a]lthough [plaintiffs’] claim to membership
appears to be a strong one, as their father is a
recognized member of the tribe, their claim cannot
survive the double jurisdictional whammy of sovereign
immunity and lack of federal court jurisdiction to
intervene in tribal membership disputes.” Id. at 960.
In Lewis we further noted that our jurisdiction in
these matters may prevent us from intervening even
when fairness may seem to dictate otherwise. There
we said, “[w]e agree with the district court’s conclu-
sion that this case is deeply troubling on the level of
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fundamental substantive justice. Nevertheless, we
are not in a position to modify well-settled doctrines
of sovereign immunity. This is a matter in the hands
of a higher authority than our court.” Id. at 963.

B. Appellants have not exhausted their
tribal remedies in order to challenge a
claim of banishment from the reserva-
tion.

Appellants argue that disenrollment is similar to
banishment and that they are therefore detained.
However, Appellants have not been banished from the
Reservation. The Pechanga Tribe has established
uniform Exclusion and Eviction Regulations for ex-
cluding both members and nonmembers of the tribe
from the Reservation. The Exclusion and Eviction
Regulations also establish the procedures for appeal-
ing one’s exclusion or eviction. Appellants have not
been subjected to any exclusion or eviction proceed-
ings. Therefore, they have not exhausted their claims
for exclusion from the reservation or denial of access
to it as established in the Exclusion and Eviction
Regulations. We thus lack jurisdiction over any of
Appellants’ claims for exclusion or eviction.

III. CONCLUSION

The district court properly dismissed Appellants’
action for lack of subject matter jurisdiction. Appel-
lants were not detained and did not exhaust their
tribal remedies. Therefore, they cannot get relief



App. 19

under the habeas corpus provision of the ICRA. Ac-
cordingly, we affirm the district court.

AFFIRMED

WILKEN, District Judge, dissenting:

Appellants, enrolled members of the Pechanga
Tribe since birth, filed a petition for a writ of habeas
corpus under the Indian Civil Rights Act (ICRA)
asserting that their Tribal Council violated the due
process, equal protection, free speech and cruel and
unusual punishment clauses of the Act when it
stripped them of membership in the Tribe. The
membership criteria that the Tribal Council applied
were not established until 1979; the procedures it
used to disenroll Tribal members were not estab-
lished until 1988; and the Tribal Council did not
begin disenrolling large numbers of members until
recently, when the Tribe’s casino profits became a
major source of revenue.' Appellants allege that they
are victims of the Tribal Council’s greed associated
with these casinos.

The majority concludes that the district court
properly dismissed Appellants’ petition for lack of sub-
ject matter jurisdiction because Appellants (1) were
not detained and (2) did not exhaust their Tribal

' At the time of Appellants’ disenrollment, every adult Pe-
changan received a per capita benefit of over $250,000 per year.
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remedies. I respectfully dissent and address each
argument in turn.

I. Indian Civil Rights Act (ICRA)

Beginning in 1961, through hearings and sur-
veys, Congress commenced an investigation into the
conduct of tribal governments due to abuses that
some tribal members were enduring at the hands of
tribal officials. In 1968, Congress enacted ICRA to
protect against such abuses by imposing restrictions
upon tribal governments similar to those contained in
the Bill of Rights and the Fourteenth Amendment.
The enforcement mechanism Congress provided was
that of habeas corpus in federal courts. The statute at
issue, 25 U.S.C. § 1303, provides, “The privilege of the
writ of habeas corpus shall be available to any
person, in a court of the United States, to test the
legality of his detention by order of an Indian tribe.”
A central purpose of ICRA was to “‘secur[e] for the
American Indian the broad constitutional rights
afforded to other Americans,” and thereby to ‘protect
individual Indians from arbitrary and unjust actions
of tribal governments.’” Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 61 (1978) (quoting S. Rep. No.
841, 90th Cong., 1st Sess., 5-6 (1967)).

A. Detention

“Detention” by order of an Indian tribe is the sole
jurisdictional prerequisite for federal habeas review.
The requirement in § 1303 that an individual be
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“detained” is akin to the “in custody” and “detention”
requirement in other habeas statutes. Poodry v.
Tonawanda Band of Seneca Indians, 85 F.3d 874, 891
(2d Cir. 1996), cert. denied, 519 U.S. 1041 (1996)
(“Congress appears to use the terms ‘detention’ and
‘custody’ interchangeably in the habeas context.”).
The habeas statutes analogous to § 1303 refer to
“detention” as well as “in custody” throughout. See 28
U.S.C. §§ 2242, 2243, 2245, 2249, 2253 and 2255.
“There is no reason to conclude that the requirement
of ‘detention’ set forth in the Indian Civil Rights Act
§ 1303 is any more lenient than the requirement of
‘custody’ set forth in the other federal habeas stat-
utes.” Moore v. Nelson, 270 F.3d 789, 791 (9th Cir.
2001). Nor is there any reason to conclude that the
requirement of “detention” in § 1303 is any more
strict than the requirement of “custody” or “deten-
tion” in the other federal habeas statutes.

The custody or detention requirement may be
met if the habeas petitioner is not physically con-
fined. Jones v. Cunningham, 371 U.S. 236, 239-40
(1963); see Dow v. Court of the First Circuit Through
Huddy, 995 F.2d 922, 923 (9th Cir. 1993) (per curiam)
(holding that a requirement to attend fourteen hours
of alcohol rehabilitation constituted custody; requir-
ing petitioner’s physical presence at a particular
place “significantly restrain[ed] [his] liberty to do
those things which free persons in the United States
are entitled to do”), cert. denied, 510 U.S. 1110 (1994).

The detention requirement is designed to limit
the availability of habeas review “to cases of special
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urgency, leaving more conventional remedies for cases
in which the restraints on liberty are neither severe
nor immediate.” Hensley v. Mun. Court, 411 U.S. 345,
351 (1973). Therefore, the inquiry into whether a
petitioner has satisfied the jurisdictional prerequisite
for habeas review requires a court to judge the “sever-
ity” of an actual or potential restraint on liberty.

The combination of the current and potential
restrictions placed upon Appellants and the loss of
their life-long Pechanga citizenship constitute a
severe restraint on their liberty. The majority anal-
yzes each of these grounds separately, instead of
collectively, and determines that none amounts to a
detention. I respectfully disagree with this approach.

When Tribal members are disenrolled, they be-
come “non-members” of the Tribe and lose all rights
associated with being a Pechanga citizen. One of
those rights is access to the Pechanga Reservation.
The Pechanga Non-Member Reservation Access and
Rental Ordinance (Reservation Access Ordinance)
states, “The custom, tradition and practice of the
Pechanga Band has always been, and remains, that
the Pechanga Reservation is closed to non-members.
Access to and residency within the Pechanga Reser-
vation is a privilege which may be granted or denied
to an individual upon proper authority of the Pe-
changa Band.”

Elsewhere, the Reservation Access Ordinance
provides, “Use by non-members of roads within the
Pechanga Reservation is ... by permission of the
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Tribal Council and is subject to revocation at any
time and for any reason.” The Ordinance establishes
that a non-member may enter the Pechanga Reser-
vation only upon invitation by the Tribal Council or
by an enrolled member of the Pechanga Band. Other-
wise, access to the Pechanga Reservation by non-
members is prohibited.

Since being disenrolled, Appellants have been ex-
cluded from the school, the health clinic and the
senior citizens’ facilities on the Reservation. Some of
the Appellants live on the Reservation. Although they
may enter the Reservation and travel to their homes,
any Tribal Ranger can take away that liberty at any
moment.

Pechanga Tribal Rangers have the authority and
discretion summarily to exclude non-members from
the Pechanga Reservation for up to seven days for
any of the following reasons:

(1) suspicion that a non-member has com-
mitted a violation of any applicable
tribal, state or federal law within the
Pechanga Reservation;

(2) suspicion that a non-member is a danger
to himself, herself or others;

(3) a finding by a Tribal Ranger that a non-
member is a public nuisance; or

(4) any behavior which is suspicious or not
consistent with a legitimate visit either
to a tribal enterprise for business or pa-
tronage purposes, or to the home of a
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resident of the Pechanga Indian Reser-
vation by invitation and in compliance
with the Non-Member Reservation Ac-
cess and Rental Ordinance.

Thus, a parent could, without warning, be barred
from going home for a week by a Tribal Ranger who
observes “any behavior that is suspicious.” That Ap-
pellants have not been removed thus far does not
render them free or unrestrained. Appellants may
currently be able to “come and go” as they please, cf.
Hensley, 411 U.S. at 351, but their current status as
non-members living on the Pechanga Reservation
means that at any point they may be compelled to
“go,” and be no longer welcome to “come.” That is a
severe restraint to which the members of the Pechan-

ga Band are not generally subject. See id.

The majority analogizes the severe restraint Ap-
pellants confront with that in a case involving a
twenty-five dollar fine. Edmunds v. Won Bae Chang,
509 F.2d 39, 41 (9th Cir. 1975). In that case, the court
held that Edmunds was not subjected to a severe
restraint because there was “no provision in the
sentence for his confinement in the case of non-
payment.” Id. The court generally observed that “a
threat of incarceration is implicit in any court-
imposed fine, for jail is one of the sanctions by which
courts enforce their judgments and orders.” However,
in the circumstances of Edmunds, “confinement [was]
no more than a speculative possibility — ‘the unfold-
ing of events may render the entire controversy aca-
demic.”” Id. (quoting Hensley, 411 U.S. at 352).
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Analogizing the current and potential penalties in-
volved in this case with a twenty-five dollar fine and
the speculative possibility that failure to pay the fine
may result in judicial proceedings leading to confine-
ment trivializes the severity of Appellants’ situation.

Furthermore, Appellants have been stripped of
their life-long Pechanga citizenship, which by itself
constitutes a severe deprivation. A deprivation of
citizenship is “an extraordinarily severe penalty” with
consequences that “may be more grave than conse-
quences that flow from conviction for crimes.” Klap-
prott v. United States, 335 U.S. 601, 611-12 (1949).
The Supreme Court has found the penalty of dena-
tionalization of a natural-born citizen, sought to be
imposed after conviction for military desertion, to be
unconstitutional. See Trop v. Dulles, 356 U.S. 86, 104
(1958).

It is a form of punishment more primitive
than torture, for it destroys for the individ-
ual the political existence that was centuries
in the development.

This punishment is offensive to cardinal
principles for which the Constitution stands.
It subjects the individual to a fate of ever-
increasing fear and distress. He knows not
what discriminations may be established
against him, what proscriptions may be
directed against him, and when and for what
cause his existence in his native land may be



App. 26

terminated. He may be subject to banish-
ment, a fate universally decried by civilized
people. . .. It is no answer to suggest that all
the disastrous consequences of this fate may
not be brought to bear on a stateless person.
The threat makes the punishment obnox-
ious.

Id. at 101-102. A “deprivation of citizenship does more
than merely restrict one’s freedom to go or remain
where others have the right to be: it often works a
destruction of one’s social, cultural, and political exis-
tence.” Poodry, 85 F.3d at 897. Although with dis-
enrollment Appellants retain their United States
citizenship and will not be physically stateless, they
have been stripped of their life-long citizenship and
identity as Pechagans [sic]. This is more than just a
loss of a label, it is a loss of a political, ethnic, racial
and social association. William C. Canby, Jr., Ameri-
can Indian Law in a Nut Shell §§ III.B-C (5th ed.
2009); Felix S. Cohen, Handbook of Federal Indian
Law § 3.03 (2005). Such a loss constitutes a restraint
on liberty that, combined with the actual and poten-
tial restraints described above, satisfies the detention
requirement under § 1303, in my opinion.

The majority, in dicta, implies that we may not
hear Appellants’ ICRA claims because we generally do
not have jurisdiction to review tribal membership
decisions. Here, Appellants are not directly challeng-
ing the merits of their disenrollment, i.e. whether
they are direct descendants from the original Pechan-
ga Temecula people. Rather, Appellants challenge
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under ICRA the manner of their disenrollment. The
former would be barred by tribal sovereign immunity,
whereas the latter is not.

B. Exhaustion

The majority concludes that we lack jurisdiction
over any claims for exclusion or eviction because
Appellants have not exhausted their Tribal remedies
for such claims or demonstrated that exhaustion
would be futile. But Appellants are not asserting
jurisdiction based on any exclusion or eviction from
the Pechanga Reservation. Rather, Appellants’ claim
of jurisdiction is based on the restraints on their
liberty arising from being disenrolled and threatened
with exclusion. Notably, the parties agree that Appel-
lants have completed the internal Tribal appeal
process for challenging disenrollment. Further, there
does not appear to be any remedy available to Appel-
lants if they were to be given a seven-day exclusion
without warning. Appellants have exhausted their
claims and their habeas petition is ripe for adjudi-
cation.

II. Conclusion

When viewed together, the act of stripping Appel-
lants’ Tribal citizenship and the current and potential
restrictions placed upon Appellants constitute a se-
vere restraint on their liberty. Therefore, Appellants
have been detained within the meaning of § 1303.
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Accordingly, I would reverse and remand to the dis-
trict court to hear their petition for a writ of habeas
corpus on its merits.




