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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

BIG LAGQON RANCHERIA, a Federally No. C 09-1471 CW
Recognized Indian Tribe,

JUDGMENT
Plaintif£,
V.

STATE OF CALIFCRNIA,

Defendant.

For thg reasons set forth in the Court’s Order of November
22, 2010 granting Plaintiff’s motion for summary judgment and
denying Defendant’s cross-motion for summary judgment,

IT IS ORDERED AND ADJUDGED

That judgment be entered in favor of Plaintiff Big Lagoon
Rancheria against Defendant State of California on its c¢laim that
Defendant failed to negotiate with Plaintiff in good faith in
violaticn of the Indian Gaming Regulatory Act {(IGRA}, 25 U.5.C.
§§ 2701, et seq., for a tribal-state comﬁact between the parties
that would permit Plaintiff to conduct class III gaming,

That the Mediator shall inform the Secretary of the Interior
of his selection of a compact, triggering the Secrétary’s duties
under 25 U.S5.C, § 2710(d} (7) (B) (vii), provided, however, that the
Mediator shall stay notification of the Secretary of the Interior

pending further-order of this Court, and

ER-001
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That the parties shall notify this Court immediately when

their cross-appeals of the Order of November 22, 2010 are final.

Dated: 2/1/2012

2 ER-002
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IN THE UNITED STATES DISTRICT COURT

FOR THE NCRTHERN DISTRICT OF CALIFORNIA

BIG LAGOON RANCHERIA, a Federally No. C 08-1471 CW
Recognized Indian Tribe,
ORDER DENYING
Plaintiff, DEFENDANT’S MOTION
FFOR LEAVE TO FILE
V. A MOTION TCO VACATE
THE MEDIATOR'S
STATE OF CALIFORNIA, ORDER SELECTING A
COMPACT, DIRECTING
Defendant. ENTRY OF JUDGMENT
AND GRANTING
/ DEFENDANT’ S MOTION

TO STAY PENDING
APPEAL

{Docket Nos. 139
and 140)

Defendant State of Califcrnia seeks leave to file a motion to
vacate the Mediator’s order selecting a compact or, in the
alternative, to stay these proceedings pending the completion of
the parties’ cross-appeals of the Court’s November 22, 2010 order
granting the motion of Plaintiff Big Lagoon Rancheria (Big Lagoon
or the Tribe) for summary judgment and denying Defendant’s cross-
motion for summary Jjudgment. Big Lagoon opposes both motions,

The Court took the State’s motions under -submission on the papers.
Baving considered the arguments in the parties’ papers, the Court

DENIES the State’s motion for leave to file an order to vacate the
Mediator’s order selecting a compact and GRANTS the State’s motion

to stay pending appeal.

ER-003
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BACKGROUND

Because the background ¢f this case is explained in detail in
the Court’s November 22, 2010 Order, it will not be repeated here
in its entirety. The Court recounts only those facts relevant to
the current motions.

On April 3, 2009, the Tribe filed the instant lawsuit,
alleging that the State failed to negotiate in good faith in
viclation of the Indian Gaming Regulatory Act (IGRA)}, 25 U.S-.C.
§§ 2701, et seq., for a tribal-state compact between the parties
that would permit the Tribe to conduct class ITIT gaming.

On November 22; 2010, the Court ;oncluded that the State
failed to negeotiate in good faith and, accordingly, granted the
Tribe’s motion for summary Jjudgment and denied the State’s
crogss-motion for summary Judgment. The parties were thereby
ordered to begin, but ncoct complete, the remedial procedures set
forth in IGRAZ, 25 U.S8.C. § 2710(d) (7) (B} (iii)y-{vii}. 1In
particular, the parties were ordered to conclude a cqmpact within
sixty days of the Court’s order and, if they were unable to do so,
to submit their preferred compacts to the Court, aleong with a
jeint proposal for a mediator to be appointed under 25 U.S5.C. §
27104{d) {7y (B} {iv).

On December 9, 2010, the State filed a notice of its appeal
of the Court’s November 22, 2010 Summary Judgment Qrder and its
first motion to stay that Order. On January 27, 2011, this Court

denied the State’s moticn to stay, finding that the State had not

2 ER-004
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made a strong showing that it was likely to succeed on appeal or
to suffer irreparable harm,

On February 3, 2011, the State filed in the Ninth Circuit
Court of Appeals an emergency metion to stay further proceedings
in this Court. ©On February 22, 2011, the Ninth Circuit denied the
State’s emergency motion,

The parties subsequently represented teo the Court that they
were not able to conclude a compact and,lon April 27, 2010, the
parties each lodged with the Court proposed compacts and proposals
for an IGRA mediator.

on Méy 4, 2011, the Coﬁrt appointed the ﬂonorable Eugene F;
Lynch (Ret.) of JAMS as the Mediator pursuant to 25 U.S.C.

§ 2719(d}[?)(B)(iv). The Court stated that “Judge Lynch ‘shall
select from the two proposed compacts the one which best comports
with the terms of [IGRA] and any other applicable Federal law and
with the findings and order of’ this Court.” May 4, 2011 Order,
at 2 (quoting 25 U.S.C. & 2?10(d)(?i(B){iv)). The Court further
directed, “Once he decides, Judge Lynch shall submit to the State
and the Tribe the compact he selected, id. § 2710{d} (7) (B) {v}, and
inform the Court of his selection.” The Court ordered thatlf if
the State did not consent to the compact Judge Lynch selected in
the sixty-day periocd after he made his selection, “the parties
shall immediately inform the Court and the State may renew its
motion to . . . stay the proceedings in this case; no further

action shall be taken without a further order of the Court.” Id.

3 ER-005
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On September 27, 2011, after both parties provided him withl
extensive briefing and oral argument, Judge Lynch Seiected Big
Lagoon’s proposed compact as the one that best met the Court’s
direction. See Order Regarding Mediator’s Selection of
Appreopriate Ccmpact.

After the parties represented to the Court that the State
would not consent to the compact within the sixty-day peried
provided by 25 U.S.C. § 2710(d) (7) (B} (vi) and that it intended to
renew its motion for a stay of proceedings, the Court directed the
State to file its renewed motion for a stay of proceedings by
November 23, 2011.

on Novemﬁer 23, 2011, the State filed its renewed motion to
stay proceedings pending the resolution of its appeal of the
Court’s Summary Judgment Order. At that time, the State also
filed a separate motion seeking leave to file a motion tc vacate
Judge Lynch’s September 27, 2011 Order selecting a compact.

DISCUSSION

I. The State’s Motiori for Leave to File a Motion toc Vacate the
Mediator’s Order Selecting a Compact

The State seeks leave to file a motion to vacate the
Mediator’s order selecting a compact “in accordance with the
Court’s inherent authority to control proceedings over which it
has jurisdiction.” Mcot. at 1. The State asks this Court to
“*render its own decision consistent with its previous findings and

orders in this case.” Id. at 7.

4 ER-006
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In enacting IGRA in 1988, Congress created a statutory

framewcrk for the operation and regulation of gaming by Indian

tribes. See 25 U.S.C. § 2702. IGRA provides that Indian tribes

may conduct certain gaming activities only. if authorized pursuant
to a valid compact between the tribe and the state in which the
gaming activities are located. See id. § 710(d) (1) (C). If an
Indian tribe requests that a state negotiate over gaming
activities that are permitted within that state, the state is
reguired to gegotiate in good faith toward the formaticon of a
compact that governs the proposed gaming activities. See id.

§ 2710{d) {3) (A):; Rumsey Indian Rancheria of Wintun Indians wv.

Wilson, €64 F.3d 1230, 1256-58 (9th Cir. 19%4), amended on denial

of reh'qg by 99 F.3d 321 {Sth Cir. 1996). Tribes may bring suit in

federal court against a state that fails to negotiate in good
faith, in order to compel performance of that duty, see 25 U.S5.C.

§ 2710{d) (7}, but only if the state consents to such suit. See

Seminole Tribe wv. Florida, 517 U.S. 44 (19%6}. The State of
California has consented to such suits. See Cal. Gov't Code

§ 98005; Heotel Employees & Rest. Employees Int‘l Union v. Davis,

21 cal. 4th 585, 615 {(1999). If the district court concludes that
the state failed to negotiaté in good faith, it “shall order the
State and Indian Tribe to conclude such a compact within a 6&0~day
pericd.” Id, § 2710(d) {(7) (B} (iii). If no compact is entered into
within the next sixty days, the Indian tribe and the étate must

then each submit to a court-appointed mediator a proposed compact

5 ER-007
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carrying out duties created by this Ccurt’s order, wH&ch the State
alleges that he vioclated. However, the Court merely appointed him
as the Mediator pursuant te 25 U.35.C. § 2710{(d) (7} (B} (iv}. His
duties as the court-appointed Mediator were not determined by the
Court; they were instead set by Cocngress and codified in statutory
language, which this Court gquoted in its order. See ﬁay 4, 2011
Order, at 2. If the Mediator had not selected a compact at all,
the Court could order him to carry out the non-discretionary duty
to do so; however, the Court does not have the authority to
second-guess his selecticon of a compact.

The Stéte alsoc premises its arguments on tﬁe'fact that the
Court has retained scme amount of jurisdiction over this matter,
largely based on the language of the January 27, 2011 Order
denying the State’s motion to stay. 1In that Order, the Court
questioned whether the summary judgment order was appealable,
because “there are issues remaining to be resolved.” January 27,
2011 Order, at 2 n.l. At that time, the parties had not
negotiated for sixty additional days, formulated their competing
proposals, proposed a mediator or been ordered to submit proposals
to him.or her, and the Court had not selected or appointed a
mediator. Id. at 4~3. Thus, at that point, there were still
matters that IGRA required this Court to address. Now, however,
the Court has taken all actions over which it has jurisdiction and

may only choose whether to stay its Order and thus temporarily

suspend the IGRA remedial proceedings or order that the IGRA

7 ' ER-009
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procedures centinue, While the order appointing the Mediatoer
disallowed “further action” if the State did not consent te the
mediator-selected compact “witheout a further ordér a¥ the Courst,”
May ¢, 2011 Order at 2, this was tb allow the State an oppertunity
to renew its motian Lo stay prior to notification of the Secretary
of the Interior. The Court did nat purport to “retain
jurisdiction” to review the Mediator®s selection of a2 compact, as
the State suggests.

While the State cites a number of decisions that uphold the
inherent power of a zourt to take certain actions to control its
doﬁket, the State ci£es no cases that éuggest that it is within
this Court’s irherent power to review and vacate the order issued
by the Mediater in furtherance of his statutcriiy-mandatesd duiies,
in he absence of any statutory or other authorizaztion. While =
federal court’s inherent power “encompasses the power to issue
orders necessary to facilifate activity authorized by statute or
rﬁle,“ it “may net take actior under the guise of itz inherent
power when that action either ceontravenes a atatute or rule or

unrecessarily enlarges the court’s autherity.” In re Novak, 932

F.2d 1397, 1406 & n.17 {ilth Cir. 1991} {finding that a court can
wtilize its inherent power to fulfill the ohiectives of Federal
Rulse of Civil Prccedure lh by requiring defendant’s insurer o
appear at a setilement conference) .

The State'azsa suggests that IGRA mediation is the eguivalent

of arkitration, because the IGRA mediator is statutorlily reguired

8 ER-010
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to engage in evaluative mediation and to “select [the better of]
the two proposed compacts” rather than to engage in-facilitative
mediaticn and help the parties come to an agreement; fhe State
argues that the Mediator’s order should be subject to review
similar toe that of arbitration proceedings. However, there is no
indication in IGRA that Congress intended for the process to be so
reviewed, and the State provides no case law that supports its
argument.

Further, even if they were equivalent, the cases that the
State presents do not support its argumeqt that this Court has the
inherent aﬁthority to review'the Mediator’s selection. In both ig

re Y & A Group Securities Litigation, 38 F.3d 380 (8th Cir. 1994),

and Kelly v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 985 F.2d

1067 {11lth Cir. 1%93), a district court had entered judgment on an
issue that was later réised again in arbitration proceedings. In
those cases, the courts found that the All-Writs Act allowed them
to enjoin or stay these later arbitration proceedingsr not that
they had inherent authority to vacate or review past arbitration

decisicns. In re Y & A Group Sec. Litig;, 38 F.3d at 382-383;

Kelly, 985 F.z2d at 1068-1070. Similarly, the cases that the State
cites to argue that arbitration proceedings do not preclude a
judicial determination here are readily distinguishable for many
reasons. First, unlike the dispute here, each of those cases
dealt with an “employee’s claim . . . based on rights arising out

of a statute designed to provide minimum substantive guarantees to

9 ER-011
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individual werkers.” Barrentine v, Arkansas-~Best Freight Svys.,

450 ©.5. 728, 737 {1981} (he.ding that ccurts should not give
precluslve gffect to a grievance arbitration in a suit snder the

Faeiy Labor Standards Actl; see also Melonald v, City of West

Branch, 466 7,3, 284, Z90-21 {1954} (holding that courts should

nott give preciusive effect to an arbitration pursuant Lo a
collective bargaining agreement (CBA} in a civil rights suit under

42 U,5.C, § 18833; Alexapnder v, Gardrner-Denver o., 415 U.5. 26,

38~&0 (1974) {heclding ithat courts should not give preclusiva

effect to & CRA arbitration in a suit under Title VII}. Purther,
the courts found thét Congress had in%ended for those s%atutes to
be judicizlly enforceable becausge the statutes created a cause aof

action for their enforcement. See, e.g., Hcbonald, 466 U.5. at

290. Here, while the statulLe expressly created certain causes of
action and gave the district courts jurisdiction over them, gsee 25
7,.5.C. § 27106{di{7) Ay (1y~{iii}, the statute did not create a
zause of acticn for the State to iitigaZE the Mediator®s choeice of
a compact.

Accerdingly, the Court DENIES the Stats’s moticn Cor leave to
file a moticn te vacate the Mediater’s order selecting a compact.
Even if the State were permitted to file such a motion, the Caurt
notes that the Mediator was not required to explain his selacticn
of z compact and his gelection of a compact was not irrational,
neyond his poiers as set forth ir IGRA, or made in viclztion of

the statutorily-mandated criteria.

10 ER-012
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II. The S5tate’s Motion foxr a Stay Pending Appesal
the State alternatively seeks a stay of proceedings pending
appesal of the Novembar 22, 2010 summary judgmentvordér.

“*A stay is not a marter of right, even if irreparable injury

might cotherwise result.’* Nkan v, Holder, 129 5. Ct, 174%, 17¢(

{2009} i{quoting Virginiar R. Co, v, United States, €72 U.S5. €658,

672 (192633 . Imstead, it is “an exercise of judicial discretion,”
and “the propriéty of its issue is dependent upon the
cirsumstances of the particular case.” Id. {citation and internzl
quotatian and alteraticen marks omitted). The party seeking a stay
bears the.burdem of justifying the exerclse of that discretion‘-
Id.

“A party seeking a stay must estabiisﬁ that he is likely to
succeed on the merits, that he is likely o suffer Irreparable
harm in thé absence of relief, that the balance of equities tipls]
in nhis faveor, and that a stay is in the public interest.” Humane

Soc., of .5, =», Gutierrez, 558 F.3d4 856, {395 {3th Cir. 2009}; see

also Perry v, Schwargenegger, 702 T, Supp. 2¢ 1132, 1135 [K.D,

Cal. 203101. The #first two facteors of this test “are the most
critical.® Nken, 12% 5. Ct. at 176l. Onge theae factors are

satisfied, courts then assess “the harm to the opposing party” and
waigh the public interest. Id. at 176Z.

An alternative to this standard is the “substantial
gquestions” test, which requires the moviﬁg party to demonstrate

*sericus questions geing to the merits and a hardship balance that

11 ER-013
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gnvirenmental requirements that the Btate seeks, Given the length
cf time that it may take for the State’s appeal to beccme final,
it Is5 reasonably likely that the Secretary will @rcmu;gate
procedures prior to that time. Furthar,-bec use of ﬁﬁe_ﬁédiator’s
selection, it is reasonably likely that the Secretary’s procedures
will noi contain the State’s desired environmental regulations.

As the State argues, this could render the pending appaal moot,
because there is nothing that would require the Secretary o
conform his procedures Lo a subseguent appellate decision or to
vacate the proecedures if this Court’s bad faith finding were
zeversed; Courts have pre;ieusly feund that'the loss of the right

to appeal constitutes irreparable harm, ‘See Gonzzalez v, Reno,

2000 9.5, App. LEXI3 7025, at *1 (1ith Cir.}; Populatiopn Inst. v,

McPherson, 197 ¥.2d 106z, L0181 (D.C. Cir. 1988). As the State
convends, 1f the Tribe builds its casino and hotel pursuant %o
whatever procedures the Secretary promulgates, significant damage
could coccur on “Yadjacent, envirenmentally sensitive state lands .

. .+ irreversible damage that no judicial astion could remedy,
particularly where Big Lagoon’s sovereign immuniity would prevent
the State from recovering damages.” Mokt. at 16. The harm that
the State stands ta suffer could be irreparskle if the IGRA
renedial process continues past this point prior <o the conclusicn

cf the pending appeal. See Kansas v, Onited States, 249 ¥.3d

12123, 1227-.228 {10tnh Cir. 2001%.

13 ER-015
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¥hile this Court previcusly fcund that harm ts *he State was
speculative, the Court did so with the rececgnition that the
situatior would be different once the parties had prodressed
further into the IGHA remedial process apnd the Madiator had
gelected the ketter compact. The State interests and the
realistic pessibility of harm thereto citweigh the potential harm
to Big Lagoun of delayed congtryuction and revenue from the Class
IZ1 cesino that it may eventually be permitted to hbuild.

“he Court alse finds that a stay is in the public intervest.

Rig Lagoon appears Lo argue, Without any supporting avthority,

that the only public interests rslevant te this inguiry sare those

that. can be located in the text of IGRA itself. Based cn that,
the Tribe argues ithat the parameunt “public interast” is
“promoting tribal economic development, self-sufficiency and
strong tribal governmernt.® Opp. at 1L8. However, 2ig Lagoon
conflates tribal infterest with public interest. In this gase, the
puhlics inter&st favors delaying the promulgetion of Secretarial
precedures pending final resoluticn of the guestion of whether the
State negotiated in good falth, in light of the potential
irreversible impact on the environmentally sensitive lands should
a stay not be entered,

Accordingly, the Zourt GRANTS the State’s moticon to stay its
November 22, 2010 oryder grarnting Plaintiff summary judgment,
pending final disposition of the_parties’ cross-~appeals of that

order.

14 ER-016
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I1I7. Big Lagoon’s Requests for Attorneys® Fees

Big Lagocn seexs an award of attcerneys’ fees to comperisate
for the expenses 1t incurred in oppeoszing both motions.

It has iong been racognized that “in narrowly dafined
circumstances federal courts have inherent power to assess

attorney’s fees =zagainst counsel, even though the so-called

American Rule prohibits fee shifting in most cases.” Chambers v,

NASCO, Inc., 501 U.S. 34, 45 {199i) (internal gitations and

guotaticons omitted}. “Ore such circumstance 15 that a court may
assess attorney’s fses when a party has ‘acted in kad faith,

vexatiousiy, wantonly, or for oppresszive reasons.’'” Id. {gquecting

Liveska Pipeline Service Co. v. Wilderness Society, 421 U.5. 240,

259 {1%7%1}. See alsc Butio v, Finney, 437 0.8, 678, %3 n.l4

£1578) (Y“An equity court has the unguestiosned power to award
attorney’s fees against a party who shows bad faith by delaying or
disrupting the litigation or by hampering enforcement cf a court
order.”}, “Generally, an alicwance because of had faith is based
an conduct which scours during the course of the litigation and
may fairly be characterized as redressing the ‘*ingult added tc

injury.*”™ Straub v. Vaismpan & Co., 540 F.2d 59L, 600 {34 Cir.

1976} {(collecting cases),

The Court finds that Big lLagoon has not persuasively argued
that the State scted in bad faith, vexaticusly, wantonly, or for
aoppressive redscons in filing these motions. The Court exXpressly

granted the State permission to file its moltion tc stay and found

15 ER-D17
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the Btate’s motion meritoricus. Further, there iz no evidence
that the State acted improﬁerly in merely seeking leave to file a
motion to vacate the Mediator’s order, particuiarly since 3ig
Lagoon identified no other instance in which a court previously
addreaged the guestion the 3tate presented,

Accordingly, the Court DENIES Bilg l.agoon's requésts for
attorneys’ feoes.

CONCLUSTION

For the reasons set forth, the Court DENIES the State’s
motion for leave to file a motion to vacate the Hediator’s order
selecting a compackt (Docket No., 135}, Because the Court finds
that zll cutstanding issues before it have keen resolved, the
Clerk wiil enter “udgment in favor of the Tribe, in accocrdance
with the Courtfs Hovember 22, 2010 order. ¥irzlly, tha Cnurs
GRANTS the State’s moticn te stay its November 22, 2010 order
pending final r::?ésol.u'%;ion of the parties’ Icross-appeals of that
arder (Docket No. 140%.

IT IS SO ORDERED.

Dated: /172012

DI
United States District Judge

16 ER-018
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IN THE UNITED STATES DISTRICT CCURT

FCR THE NORTHERN DISTRICT QF CALIFORNIA

BIG LAGOON RANCHERIA, a Federally No. C 095-01471 CW
Recognized Indian Tribe,
ORDER APPOINTING
Plaintiff, MEDIATOR AND
VACATING CASE
V. ’ ’ MANAGEMENT
- CONFERENCE
STATE OF CALIFORNIA,

Defendant.

On November 22, 2010, the Court graﬁted Plaintiff Big Lagoon

Rancheria’s motion for summary judgment, concluding that Defendant

‘State of California failed to negotiate with the Trike in good

faith for a tribal-state gaming compact. Pursuant to the Indian
Gaming Regulatory Act (IGRA), 25 U.S.C. §§ 2701, et seq., the Court
directed the parties to conclude a compaét within sixty days. If
they failed to do so, the parties were each required to submit a
proposed compact to the Court, along with a joint propesal for a
mediator under 25 U.S.C. § 2710{(d) (7)) (B} (iv). If the parties could
not agree on a mediator, they were instrgcted to file separate
proposals. The parties were not able to conclude a compact and

have submitted to the Court their last best offers and separate
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proposals for a mediator.

Pursuant to 25 U.S.C. § 2710(d) (7) (B) (iv), the Court appoints
the Honorable Eugene F. Lynch (Ret.) of JAMS as mediator. Within
seven days of the date of this Order, the parties shall attempt to
retain Judge Lynch as mediator and provide him with a copy of this
Order. If the parties are not able to retain Judge Lynch, the
parties shall immediately inform the Court.

‘If Judge Lynch .agrees to serve as mediator, Big Lagoon and the
State shall submit tec him the proposed compacts they have lodged
with the Court, as well as the Court’s November 22, 2010 Order on
the parties’ meotions for summary Jjudgment and any other relevant
prior orders of the Court. Judge. Lynch “shall select from the two
proposed compacts the cne which best comports with the terms of
[IGRA] and any cother applicable Federal law and with the findings
and order of’ this Court. 2% U.5.C. § 2&10(d)(7}(B)(iv). Judge
Lynch may schedule briefing or oral argument as he sees fit., Once
he decides, Judge Lynch shall submit to the State and the Tribe the
compact he selected, id. § 2710(d} (7) {(B) {v), and inform the Court
of his selecticon. If the State consents to the compact selected by
Judge Lynch “during the 60-day period beginning on the date on
which the proposed compact is submitted by [Judge Lynch] to the
State . . . , the proposed ccmpact shall be treated as a
Tribal~State compact entered into under [§ 2710{d) {(3}].” 1Id.

§ 2710(d) {7}y {B)({vi). If the State does not so consent, the parties
shall immediately inform the Court and the State may renew its
motion to the stay the prcoceedings in this case; no further -action

shall be taken without a further order of the Court.

2
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The Court continues the case management conference set for May
10, 2011 to August 2, 2011 at 2:00 p.m. Within three days of the
date of this Order, the parties shall file on the pubiic docket
their respective last best offers for a gaming compact.

IT IS 50 ORDERED.

Dated: 5/4/2011 (h;dMMlbW

CLAUDIA WILKEN
United States District Judge

ER-021
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ORIGINAL ™

Attorney Genera! of California
SARA J. DRAKE

Senior Assistant Attorney General
RANDALL A, PINAL F”_ ED ~
Deputy Attorney General
State Bar No. 192199 '
110 West A Street, Suite 1100 DEC 2 201
San Diego, CA 92101 AicH i
an Diego, CA 92186-5266 _ NORTHERN DIBTRIGY oF OALH’?JT

Telephone: (619) 645-3075
Fax: (619) 645-2012
E-mail: Randy.Pinal@doj.ca.gov
Attorneys for Defendant State of California
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

BIG LAGOON RANCHERIA, a Federally | CV 09-1471 CW (JCS)

Recognized Indian Tribe,
NOTICE OF APPEAL
Plaintiff,

STATE OF CALIFORNIA,

Defendant.

i
i
I

- Notice of Appeal (CV 083474 5% (ICS))
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Notice is hereby given that Defendant State of California appeals to the Ninth Circuit Court
of Appeals in its entirety the Order Granting Plaintiff"s Motion for Summary Judgment and

Denying Defendant’s Cross-motion for Summary Judgment filed on November 22, 2010.

Dated: December 8, 2010 Respeétfully submitted,

EDMUND G, BROWN JR.

Attorney General of Califomia
SARA J, DRAKE

Senior Assistant Attomey General

LD

RANDALL A. PINAL
Deputy Attorney General
Attorneys for Defendant State of Cahﬁarma

SA2009309375
70394415.doc
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DECLARATION OF SERVICE BY U.S. MAIL

Case Name: Big Lagoon Rancheria v, State of California
Case No.; CV 09-1471 CW (JCS)

I declare:

I am employed in the Office of the Attomey General, which is the office of 2 member of the
California State Bar, at which member's direction this service is made. 1am 18 years of age or
older and not a party to this matter. Iam familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attomey General is deposited with the United States
Postal Service that same day in the ordinary course of business.

On December 8, 2010, I served the attached

NOTICE OF APPEAL

by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid,

in the internal mail collection system at the Office of the Attomey General at 110 West A Street,
Suite 1100, P.O. Box 85266, San Diego, CA 92186-5266, addressed as follows:

Peter I. Engstrom, Esq.

Bruce H, Jackson, Esq.

Irene V, Gutierrez, Esq.

Baker & McKenzie

Two Embarcadero Center, 11th Floor
San Francisco, CA 94111

T: (415) 576-3000

F: (415) 576-3099
Attorneys for Plaintiff
Big Lagoon Rancheria

I declare under penalty of perjury under the laws of the State of Califomia the foregoing is true
and correct and that this declaration was executed on December 8, 2010, at San Diego,
California.

G. Nolan W 2%

Declarant Signature

SA005309374
70399404 .doc
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IN THE UKIT®ED STATES DISTRICT COURT

FCR TE®E NORTHERM DISTRICT OF CALIFORNIR

BIG LAGOON RANUCHERIA, a ¥Federally Ha. 09-01471 CW
Recogrized Indian Tribe,
ORDPER GRANTIRG
Plaintif%, PLAIWRTIFE’S
MOTTON FOR
. ) ’ SOUMMARY JUDGMENT
AKD DENYING
STATE GF CAOLIFORNIA, DEFENDANT' S
CROS3-MOTICN FOR
Defendant. SUMMARY JUDEMENT
/ iDocket Nos. 804
and 93)

Over the past several years, Plaeintiff Big Lagoon Rancheris
{Oig Lagoon or the Tribe) has sought to enter intoc a tribal-state
compagt with Defendant State of California that permits it to
conduct class ITI gaming. The Tribe alleges that the State has
negotiated in bad £zith. Big Lagoon moves for summary judgment and
an order diredting the State te negeotiate In good faith, under the
Indlan Gaming Regulatory Bet (IGRA}, 25 U.8.C. §§ 2701, st seq,
The State oppcseé the motion and crogs-moves for summary Judgment.
ne motions were heard an Bugust 12, 201G, Having gonsidered oral
argument and the papers submitted hy the parties, the Court GRANTS

Big Lagocn’s motion and DENIES the State’s cross-motion,
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ivilj any other subijects that are directly related to the

cparation of gaming activities.
Id, § 271044} {3y (C].

If a state falls to negotiate in good faivh, the Indian tribe’
mzy, after the olose of Lhe 180-day pericd beginning on the date on
which the Indian trike asked the state to enter intc negotiations,
initiate a cause of action in & federal district court. 3ee id.

§ 271044} {7y {n¥{i}. In such an action, the tribe must first show
that no tribal-state compact has been entered into and that the
atate falled to respend in gocoed faith te the tribe’s request to
negotiate., See id, § Z710{cy{7:{Wi{ii}. Assuming the tribe makes
this prima facie showing, %he burdsn than shifts to the state to
prove that it did in fact negotiate in good faith. See id.* If
the district court conoludes that the state fziled to negotiate in
good faith, it “ahall order the Ztate and Indian Tribe bz conolude
such a compact within ® 60-day peried.” JId. & 2716Gid: {7 iRy {511},

'specifically, IGRA provides:

. {i} An Indian trikbe may iniitlate a cause of acticn

[to compel the= State to neqetiate in good faith) only

after the close of the 18C~day pericd beginning on the

date on which the Indian fribe reguested the State teo

enter into aegetiations under paragraph (3} {A).

(ii} In any action [by an Indian tribe to compel the

State to negotiate in good faith}, upon the introduction

of evidence by an Indian tribs thay-

(I} a Tribal-S8tate compact has not been
antered intc under paragraph {3}, and

{IT) the State did noct respond to the reguest
of the Indian trike %o negotiate such a compact or
d4id not respond to such reqgquest in good faith,

the burden of proof shall be upoen the State to prove that

the State has negotiated with the Indian tribe in good

faith te conclude a Tribal-State compact governing the

conduct of gaming activities.
25 U.85.C. § 2710{4d} {7} {(B}.

4
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If no compact is entered into within the next aixty days, the
Indian tribe and the state must then each submiit to & court-
appeinted mediator a proposed compact that represents their last
best offer. Zee id. § 2710(d) (7){B}(iv}. The mediator chocoses the
propozed compact that “best comports with the terms of [IGRA] and
any other applicable Federal law and with the findings and order of
the court.” 3See Iid, If, within the next sixty days, the state
does not consent tc the compact selected by the mediator, the
mediator notifies the Secxetary of the Interxicry, who then
prescribes the procedures under which class ITI gaming may be

conducted, See id. $ 2710(d) {7} (B} {viil.
IT. Prior Proceedings

This 1is the second action concerning Big Lagoon’s efforts to
secure a Ltribal-state compact for clases ITITI gaming. The first

lawsuit, Big Lagoon Rancheria v. Califorria (Bi¢ lLagopn 1), Case

No., 99-49535 OW (N.0. Cai.}, related to the partises’ sarlier

negotiations, which commenced after the Tribe’s March, 1098 request

to enter into a compact. In Big Laggon I, a@s here, the Tribe

alleged that the State did not negotiake in good faith.

Because the background of that case is explained in detail in
the Court’s March 18, 2002 Order en Big Lagoon’s :sec:o'ﬁd metion for
gummary tudgment, it will not ke zepeated here in its entirety.

The Courkt recoﬁnts, however, facts relevant to the Tribhefs current
action, |

On QOctober 4, 2001, Big Lagocn filed a motion for summary
‘udgment and sought an order compelling the State to negotiate in
gocd faith. The Trike cpposed the State’s insistence that Lt enter

I
—
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ints a “side letler agreemant,” under which the Trxibe would not
have commenved conatruction of & casino or conducted ciags II1
ganing until it had “completed all anvironmental reviews,
assessmants, or reports, and received approval for its censtruction
by the State through its agencies.” Order of Mar, 18, 2002, at g,

Bic Lagonn 1. The Court held that, under IGRA, the 3tate “may not

impose its snvironmental and land use regulations on the Tribe
absent authority Ifrom Congress.” JId, at 12-12. Haowever, the State
could negotiate for compliance with such regulations “to the degree
to which they are Mirectly reiated’ Lo the Trike’s gaming
activities or can be ceasidered ‘standards’ for the cperaticon of
and maintenance of the Tribe’s gaming facility under [25 U.35.C.)

® 27104 {31 {CY (wvi) and {vii}).” Id. at 1%, Concerning the side
letter agreemeni, the Cecurt stated,

{Tihe State’s gontinued insistence that the Tribe agree
to this broad side letter agreement would conatitube bad
faith. The State may in good faith ask the Tribs to make
particular conecessions that it did nolb require cof other
tribes, due to Big Lagoon’s proximity to the coastline cor
other envirormental concerns unique to Big Lagoon, The
State could demonstrate the good faith of its bargaianing
position by cffering the Tribe concessions in return for
Lhe Tribe’s compliance with reguests with which the cther
ribes were not asked tc comply., However, the State may
not in good faith insist upon 2 blanket provisicon in a
tribal-State compact with Big Lagoon which requires
future compliance with zll State envircnmental and land
use laws, or provides the State with unilateral authority
to grant or withhold its appreval of the gaming facilily
after the Compact is5 signed. as 1L proposed in the side
letter agreement. ’

244 Id. at 19. The Court denied without preiudice the Tribe’s motion

25
1o
27
28

¥or sumrary Judgmant, concluding that 2 determination nf bad faiv
was premature “dusz to the novelty of fhe gquestions at issue

regarding gceceod faith kargalining under IGRA and because the

&
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“Court’s March 22, 2000 Grder gave the Siate reascn %o helieve that
it Could negqotiate on environmental and land use issues.” Id, The
parties wWere ordered to resume negotieticns consistizanb with the
guidance provided in the Court’s Order,

Cn April 2, 2003, frustrated by the pace of the negotiations,
Big Lagoon filed ancther moctisn for summary judgment. The State
had offered an altermative proposal, ﬁnder which it wonld enter
into a cempact with the Tribe in exchange for, amané other things,
a requirement that the Tribe site its gaming facility con a tweniy-
five-zcere parcel that it would purchase from the State. The Court
was inclined to grant 8ig Lagoon’s motion. However, ia an order of
June 11, 2003, the Court staysd its ruling and, instead, set a
deadliine by which the parties were to Finalize 2 draft compact
based on the State’s new proposal. The perties failed to mest Lhe
deadiine.

Or August 4§, 2403, the Court lifted the stay on its decigion
and dernied Big Lagoon’s motion without prejudices. Recause the
delay was attributabhle o demands made by the Tribe, net the
State’s intransigence, the Court directed the parties te continus
negetiations,

Negotiations continused through 20063 and, in the intervening
period, the governorship changed hands, On Auogust 17, 2005, the
Tribke and the Schwarzenegger administration entered intc a
settlement agreement, under which Big Lageon would have been
granted a tribal-State compact permitting the Tribe to operats,
aleong with the Los Coayotes Band of Cahuilla and Cupeflo Inmdians, a

*oint gaming operatlicn in Barstow, Califernia. Under this so-

?
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called “Barstow Compact,” Big Lagoon agreed not to eéfablish gaming
facilities on its own lands. The execution of the settlement
agreement and the Barstow Compact, however, was contingent upon
several conditions, one of which was ratification of the Barstow
Compact by the California Legislature.

The Legislature did not ratify the Barstow Compact in either
its 2006 or 2007 legislative sessions. Accordingly, by its terms,
the Barstow Compact became null and void in September, 2007.

II1. Current Round of Negotiations

As contemplated by the settlement agreement, Big Lagoon and
the State began a new round of negetiations. On September 18,
2007, the Tribe sent a letter to the State, indicating its desire
to conduct class III gaming “on the trust lands that constitute the
Big Lagoon Rancheria contiguous to Big Lagoon along the cecastline
in Humboldt County.” Engstrom Decl., Ex: 2.

On November 19, 2007, the State sent a draft compact to the
Tribe. In an accompanying letter, the State expressed an interest
in siting the Tribe’s gaming facilities on off-reservation lands.
The draft compact contained a section on “Revenue Contribution,”
requiring the Tribe to pay the S£ate a portion of its annual net
win. Engstrom Decl., Ex. 3 at BL0O0O0684. The draft cempact also
included a provision for “Exclusivity,” which provided that, if the
State were to “authorize any person or entity other than an Indian
tribe with a federally approved Class III Gaming compact to operate
Gaming Devices within” the Tribe’s “core.geographic ﬁarket,” and
such person or entity were to so operate, the Tribe could, subject

to restrictions, cease to make the payments required by the revenue

8
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1%

[wik]

contriputicn provision diseussed above. Id, at BLGDOESR all

[

suprsequent compact proposals centained a requirement for revenue
contribution and a prevision for exclusivity.

on WJapuapy 31, 2005, the State szent Big L&gocﬁ:dnather
croposalil, offering the Tribe a compact in exchange for, amcng cther
things, siting its gaming cperations based on the State’s
preferences, The State’s preferred aption was for the Tribe to
construct itz facilities at the “Highway Site,” which:was “located
adjacent to the highway within five miles of the Big iagoon
Rancheria.” Engstrom Decl., Ex. 4 at BLO00732. Under the
propesal, the Tribe would have been reguired tc develop at the
Highway Site, unless precluded from doirng so. In other words, the
Tribe would have been able to develop cn-its lands only if, for
some reascn, it ¢could not develop the Highway Site. The State’s
preferrad on-reservation alternative was the so-called “Five-
Acre/Rancheria Site.” This plan would allow “a 250-device casino”
on a nine-acre varcel comprising the Tribe’s “original .z:azzch‘er'ia,”
“a 530~room casino-related hotel . . . on the Tribhe’s post~12§6
trust lands” and various support facilities located on an adiacent
five~acre parcel that the Tribe owned in fee. Id. at BLODO7%3. 1In
the event that the Tribe cguld not gain regulatory approval for use
of the five—acre parcel, it could build on what the State called
the “Rancheria Site.” This alternative would zllow z “175-device
casino on the § Acre Parcel and a S0-ream hatel on the 11 Acre

Parcel alondg with acy other related faailities . . . % Id. ak

RBLOSO7T94. If the cagino had been sited on either the Five-

Acre/Rancheria or Rancheria sites, which were adjacent to

8
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environmentalily-sensitive lands, the Tribe wonld have been requii&d
to compiy With additional “Dewvelcopmeni Conditions.” 2§§g id,, Aop.
4.

The January, 2008 proposal also provided that the Tribe would
pay the State a share c¢f its net win, ranging from twelve to
twenty-five percent. The actual rate would depend orn the Tribe’s
annual net win and the locztion of the césino, In sxchange for the
Tribe’s paymenis, the State would provide “geographic exclusivity
cf 20 miles.” Engstrom Decl., Ex. 4 at EBLLD0754.

Ori March 21, 2008, ithrough its counsel, Big Lagoon sent a
letter to the State, which reiected any siting of its propased
gaming oPerations on lecations “other than the Tribe’s existing
trust lands.” Hungstrom Decl., Ex. 6 at BLO00Y904. The Tribe
proposed that any compact should include a 35%0~device casinc, a
12C-roem hotel and “all amenities {restaurants, spa, meeting rooms,
etc.} associated with a modestly-sized, ypscale facility.” Id.

The Tribe also suggested that any compact “should previde for . .
future expansiocn.” Id,

On May 2, 2608, The State sent the Tribe a letter, which
reiterated its desize to site any gaming operation on a location.
aother than the Tribe’s lands. The State-emphasized its interest in
“preé&rving and protecting, foy present and future gensratieons,
envirommentzlly significant Htate resources located adj&cant to the
rancheria.” Engstrom Decl.,, Ex 7 at ZLAOQ30T7, The Shate then
proposed a compact thaf would have permitted the Tribe to operate a
99-cavice casino eon the nine-acre parcel within its original

rancheria, and a 530-room kotsl on the eleven—acre parcel on its

10
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However, because of such a facility’s proximity to “a State
ecdlogical reserve, a State recreation area, and . . . [a] lagoon,”
the State proposed that the compact contain environmental
mitigation measures. Engstrom Decl., Ex. 9 at BL0OQ0S%1ES,

The State also preoposed that the Tribe make_quarterly payments
of fifteen percent of its net win; unlike the State’s earlier
offers, the Tribe’s payments would have been based on a flat rate.
The State explained that the fifteen-percent rate was consistent
with what it received from other tribes. The State also responded
that its request for “general fund revenue sharing” was in exchange
for providing the Tribe with “the exclusive right to conduct gaming
in the mgst populocus state, in the unicn.” Id. at BLOQO0S16-17.
Bccording to the State, the Tribe would “receive significant value
from a compact that provides it with a class III gaming monopoly”
and that it was cnly fair for the State to receive “something of
value in return.” ;gL at BL0O0091¢. The State also offered to
permit the Tribe to continue receiving distributions from thé RSTF,
so long as Big Lagoon operated less than-349 devices and did not
use RSTF funds to defray costs “arising out of, connected with, or
relating to any gaming activities.” Id.

The parties failed to execute a compact. On April 3, 2009,
the Tribe filed its complaint, alleging that the State failed to
negotiate in good faith, in violation of IGRA,

LEGRL STANDARD

Summary Jjudgment 1s properly granted when no genuine and

disputed issues of material fact remain, and when, viewing the

evidence most favorably to the non-moving party, the movant is

12
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v. Schwarzenegger, 602 F.3d 1019, 1033 {9th Cir. 2010} {citing

Coyote Valley IT, 331 F.3d4d at 1111-15} (emphasis in original).

Here, the State’s demands for general fund revenue sharing
constitute evidence of bad faith. The State does not dispute that
its requests were non-negotiable. Indeed, throughout its
communications to the Tribe and briefs on this motion, the State

asserted its entitlement to seek revenue sharing as consideration

for a gaming compact. See, e.g., Engstrom Decl., Ex! S at
BL0OO0916. Because the State’s ingistence on general fund revenue

sharing amounts to a demand for direct taxation of Rig Lagoon, the
burden shifts toc the State to prove that it nonetheless negotiated
in good faith. Seege Rincon, 602 F.3d at 1030; 25 U.,S.C.

§ 2710(d) (7) (B) (i1).

The State makes no effort to do so. It does not argue that
the revenue sharing provision i1s directly related to the operation
of gaming activities. Nor does it contend that general fund
revenue sharing is consistent with the purposes of IGRA. Instead,
the State argues that Rincon was wrongly decided and that, even if
the decision standg,® it is not applicable to this case.

As the State acknowledges, the Court is bound to follow

Rincon, see Wedbush, Noble, Cooke, Inc. v. SEC, 714 F.z2d 923, 924

{9th Cir. 1983}, and. the State fails to demonstrate that Rincon’s

3 In Rincen, the State petitioned the Ninth Circuit for a
rehearing en banc, which was denied. However, the Ninth Circuit
stayed the issuance of its mandate pending the filing of the
State’s petition for a writ of certiorari with the United S3tates
Supreme Court. The Supreme Court has not yet ruled on the State’s
petition and, accordingly, the Ninth Circuit’s stay remains in
effect. Fed. R. App. P. 42{d) (2} (R).

14
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teachingzs are not apblicable here, In that case, the Rincon tribe
desired to expand its gaming coperstions, which required it to
renegctiate provigions of its 1999 compact with the State, g02
F.3d at 10624, Similar to its negotiating position with Big Lagocn
here, the State cffered to allow the tribe to expand its gaming
operations, “but only if Rincon would agree.to pay the State 15% of
the net win en the new devices, along with an additional 1Z% fee
baged on Rincon’s total 2404 net wrevenue.” Ld. As here, the State
offered the tribe an “‘exclusivity provision.’” JId.

Applying the IGRA burden-ghifting framework described abkove,
the Ninth Circuit held that the State did not rebut the tribe’s

prima facie showing that the demand for gsneral fund revenue

sharing evidenced & failure to negotiate in geoed faith. In
particular, the court concluded that contributions bto the State’s
general fund were not, as required by ICGRA, “directly related to
the cpevation of gaming activities.” Id. at 1033 {clting 25 U.s5.C.
§ 2710{d} {3} {C} {vii}}. The court also held that the State’s demand
was not conrsistent with the purposes of IGRA. FEincon, £02 F.3d at
1035-36. Finally. the.Ninth Circuit held that the State did not
offer a “meaningful concession® in exchange for its demand of
revenue. Id, at 1036. The court explained that Froposition 13,
which amended the State’s constitution tc Yauthorize trikal gaming
in California™” and “effectively gave kribes a state constitutional

moncpely over casino gaming in California,” jid. at 31023, rendered

the State’s affer of exclusiviiy meaningless. The Ninth Clrduit
explained that

in the current legal iandscape, “exclusivibky” is not a
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new vonsideration the State can offer in negetiations
becausa the tribe already fully enjoys that right as a
matter of state constituticnal law. Moreover, the
benefits conferred by Proposition 1A have alrsady been
used as consideration for the establishment of the RST
and SDF [Special Distribution Fund?!] in the 1999

compact. . . . The S3tate asserts that it would be unfair
te permif Bincon to keep the benefii of exclusivig
conferred by Proposition 1A without holding the tribe fto
an ongoing obligstion tc pericdically acqguiesce in somz
new revenue sharing demand., While we do not hold that no
future revenue sharing is permissible, i% ia clear that
the State cannot use exclusivity as new congideraticn for
new types of revenue sharing aince it and the collective
tribes already struck a pargain in 1999, wherein the
tribes were exempted from the prohibition on gaming in
gXxchange Ior their contributions to the RSTE and SDF.

Id, at 1037 {(citations comittad}.

The State attempts to distinguish Rincen by arguing that,
unlike.the trike in that.case, the Tribe here has not offared
anything for the rights granted under Fropogition 1A. The State

appears to assert that Propositicn 1A exclusivity remains a

* The tribeg! payments to the SDF may used by the State for
the following purposes:

{a} grants for programs designed to address gambling
addiction;

i) grents for the support of state and local government
agencies impacted by tribal gaming;:

{¢) compensation for regulatory costs incuzrred by the
State Gaming Agency and the state Department of Justice
in connection with the implementation and administration
of the compact;

{d; pavment of shortfalls that may ocoour in the RSTF; and
{e! ™any other purpeses specifisd by the legislature.”

Coaveobe ¥alley IT, 231 F.3d at 1106; see generally Cal. Gov'i Cade

§ 12012.85. Thes Coyete Valley Il court countenanced the Stafe’s
reguest for payments to the SDF because the State is restricted on
what it “can do with the money it receives from the tribes pursuant
to the SDF provision, and all of the purposes to which such money
can be puf are directly related te tribal gaming.” Id. at 1i14.

14
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meaningful concession as to Big Lagoon because the Tribe has not
previously offered consideration for it. This argument is not
persuagive. The State does not point to any provision of the
California Constitution or indicator of legislative intent that
suggests Big Lagoon is required to offer some form of consideration
before exercising rights to which it is already entitled. Further,
this argument addresses neither the rela?ionship between general
fund revenue sharing and gaming operations nor whether such revenue
sharing is consistentl with the purposes of IGRA; as .explained

above, both must be established to rebut a prima facie showing of a

failure to negotiate in good faith.

The State correctly asserts that, under Rincon and Coyote
valley II, it may, in good faith, bargain for some form of revenue
sharing. However, that it could have done so does not mean it
actually did so here. As explained above, the State can establish
that it negotiated in good faith, notwithstanding revenue sharing
demands, if it satisfies the regquirements set forth in Rincon. The
State has not done so. Further, the Covote Valley II court, which
approved of revenue sharing payments by tribes, addressed payments
into the RSTF and SDF, not into the general fﬁnd. Rincon rejected
general fund contributions, which are at issue here.

The State offers two additional arguments to justify the
propriety of its negotiating position, neither of which are
persuasive. First, it maintains that it negotiated in good faith
because its revenue sharing requests were consistent with the terms
to which the Tfibe agreed in the Barstow Compact. However, during

the post-Barstow negotiations, the Tribe rejected general fund

17
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revenue sharing. The State does not argue -- nor can it -- that it
relied on the Tribe’s prior position during the most recent round
of negotiaticns. In addition, as the State emphasizes elsewhere,
its subjective beliefs are not relevant as to whether it negotiated
in good faith. See Ringon, 602 F.3d at 1041.

The State also argues it negotiated in good faith based on the
United States Supreme Court’s February, 2009 decision in Carcieri
v. Salazar, 129 S. Ct. 1058 (2009). There, the Supreme Court
concluded that the Indian Relocation act {IRA) authorizes the
Secretary of the Interior to acguire land in trust for a tribe only
if the tribe was "under the federal jurisdiction of the United
States when the IRA was enacted in 1934.7 129 S. Ct. at 1068. The
State maintains that Big Lagoon is not such a tribe and that, under
Carcieri, the Tribe’s eleven-acre parcel was unlawfully acquired by
the Secretary of the Interior. Thus, the State reasons, it
negotiated in good faith because the public interest would be
disserved by siting a gaming facility on land that was “untawfully
acquired in trust for Big Lagoon . . . .” State’s Am. Opp’n 13.

At the hearing on the motions, the State acknowledged the
flaws in this argument. The record of negotiations contains no
evidence that the State bargained based on an argument that some of
the Tribe’s lands were unlawfully acguired. Indeed, the State sent
its last proposal to the Tribe in October, 2008, almost four months
before the Supreme Court issued its decision in Carcieri. The
State cannot establish that it negotiated in good faith through a

post hoc rationalization of its actions. Cf£. Arrington v. Daniels,

516 F.3d 1106, 1113 {(Sth Cir. 2008) {rejecting counsel’s post hoc

18
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explanations of agency action as a “substitute for the agency’s own
articulation cf the basis for its decision”?}. At the very least,
the State’s after-the-fact challenge tc the status of some of the
Tribe’s lands runs afoul of Rincon’s teaching that “QOod faith
should be evaluated chjectively based on the record of
negotiations.” 602 F.3d at 1041.

Furthermore, the State does not dispute that the Tribke is
curfently recognized by the federal government or that it has lands
on which gaming activity could ke conducted. On these facts, the
Tribe is entitled to good faith negotiations with the State toward
a gaming compact. 25 U.S.C. § 2710{d) {3} {A). That the status of
the eleven-acre parcel may be in question does not change this
result.

Finally, related to its public interest argument, the State
maintaing that the Court should deny the Tribke relief because it
would ke inequitable teo require the State to negotiate for a
compact invelving lénds that may have been unlawfully acquired in
trust. However, the State offers no authority for the Court to act
in equity in disregard of congressional intent. IGRA makes clear
that, once a court finds that a state has failed to negotiate for a
compact in gcod faith, “the court ghall order the State and the
Indian Tribke to c¢onclude such a compact within a 60-day period.”

25 U.S.C. § 2710{(d) {7) (b} (iii) (emphasis added).

The State’s newfound concerns need not go unaddressed. IGRA
provides a procedure by which the Secretary of the Interior can
disapprove of tribal-state compacts. BSee 25 U.5.C,

§ 2710{(d) (8) (B}. The Secretary could reject a compact between Big

18
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Lagoon and the State i1f he were to determine that it violated any
provision of IGRA, “any other provision éf Federal law that dces
not relate to jurisdiction over gaming on Indian lands” or *“the
trust obligations of the United States to Indians.” Id.

Because the status of the Tribe and its eleven-acre parcel has
no bearing on whether the State negotiated in good faith, the
State’s reguest for a continuance pursuant to Federal Rule of Ciwvil
Procedure 56 (f) is denied. 1In addition, the Court denies the
State’s request to stay the proceedings in this case pending the
United States Supreme Court’s decision on its pétition for a writ

of certiorari in Rincon. The State does not establish that a

discretionary stay 1s warranted. See Lockver v, Mirant Corp., 398

F.34 1098, 1110 (9th Cir. 2005} (procviding factors to be considered
in determining the propriety of a discretionary stay under Landis

v. N. Am. Co,, 299 U.S. 248 (1936)).

Accordingly, the Tribe is entitled to summary judgment.. The
State’s cross-motion for summary judgment is denied.
II. State’s Requests for Environmental Mitigaticon Measures

Big Lagocon maintains that, under IGRA, environmental
mitigation is not a permissible -subject for the compacting process
and that the State’s negotiating position amounted to an imposition
of such measurés, evincing the State‘s lack of good faith.

The State’s requests for compliance with environmental
mitigation measures are not new. During the negotiations at issue

in Big Lagoon I, the State made similar requests, to which the

Tribe objected. As it does here, the Tribe proffered statements by

members of Congress indicating there was no congressional intent

20
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that compacts include environmental and land use regulation. Ses

Order of Maxr. 18, 2002 at 15, Bic Lacgoon 1 {guoting statement of

Representatbive Tony Coelha, 134 Cong. Rec. HB155 {Seph. 26, 1388);.
The Court rejected vthe Tribe’s argument that environmental and larnd
uBe issues were ocutside the scepe of permissible topics under IGEA.
With regayd to the legislators® comments, the Court =tated that

a better reading of the legisliative history is that it
warns against allowing Stetes ta regulate tribal activity
breadly undsr the guise of negotiating provisions on
subrjects that directly relate to gaming activity and may
be included in a tribal-State compaclt under

& 2710{(dY {331 {CY. In other wapds, the iegislative history
does nobt state that issues such as environmental
protection and isné use may pever bhe included in a
tribai-State compact, but only that the State may not use
the compacting process as an aXcuse to regulate thase
areas moere generally.

Id. at 16 n.5.

Big Lagcon now argues bthat Ringon raquires recoensidervation of

the Court’s earlier conciusion. Specifically, the Tribe points to
a footnote in Eincen, in which the Ninth Cilrculf cites Senator

Daniel Inouye’s atatemenk that Congress d4id not intend “rhat the
compacting methodoslogy be used 1n such areas such ag taxation,
water rights, environmental regulaticn, and land use . . . .“
Ringon, 602 ¥.34 at 1029 n.10 {guoting 134 Cong Rec. $12643-01, at
512651 (Sept. 15, 1988}}. From thig citation, the Tribe
extrapolates that “Ringon specifically holdg® that Congress did not
intend thaﬁ environmental reguliation and land use be within the
gcope of compact negotiations. Big Lagodn®s Reply 5.

The Ninth Cirguit did not, by quoting a senator’s statsment in
a footnote, categorically forbid negotiations over environmenktal

mitigation measurea. It is true that the footnoke Eo which the
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Tribe refers pertained to the Rincon court’s discussion of
permissible topics of negotiation under IGRA. However, as stated
above, comments like Senator Inouye’s merely demonstrate that
Congress did not intend states to use the compacting process as a
tool for regulating tribes generally. Thus, as the Court stated
previcusly, the State’s request for mitigation measures is
permissible so long as such meagures directly relate to gaming
operations cr can be considered standards for the operation and
maintenance of the Tribe’s gaming facility. See 25 U.3.C.

§ 2710(d) (3) {C) (vi}-(vii). The State must offer concessions in
exchange for its re@uest- The Tribe dcoes not dispute that its
gaming activities would take place in an.environmentally-sensitive
area. Nor does it contend that its proposed gaming operations
would be carried on without any negative environmental impact,
thereby cbviating the need for environmental mitigation measures.

Coyote Valley IT supports the Court’s conclusion. There, the

court-held that a labor relations provision was a permissible topic
of negotiation and could be included in a gaming compact because it
directly related to gaming operations. 331 F.3d at 1116. The
court noted that the State did not insist on “general employment
pracktices on tribal lands,” but sought a labor relations provision

that pertained to “employees at tribal casinos and related

facilities.” Id. (emphasis in original).

In the alternative, the Tribe appears to argue that no
environmental mitigation measure directly relates to gaming
activities. It again cites Rincon, where the court rejected as

circular *“the State’s argument that general fund revenue sharing is

22
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*directcly related to Lthe operaticn of gaming activiﬁies’ becausge
the‘money ia paild out of the income from gaming activitiea . . . .*
5§02 F.3d at 1033, The Ninth Circult alsc cited 25 U.5.C.

§ 2720{d} {4}, which limitg the type of assgsessments far wkich a
state may negotiate under IGRA. Rincen, 602 #.3d-at 1833, Big
Lagoon’s reliance on these statements is migplaced.’ The Rincon
court fecused primarily on the dirsct taxation of tribes, which is.
gpeclfically identified and prascribed under IGRA. See

§ 2710(d) (&) and {7} {B}{iii} {IT). IGRA does not treat
environmental mitigation measures aimilarly.

Still relying cn Riangon, the Tribe alsc contands that
envircnmental protecticna are not congiptent with the purpoges of
IGRA. However, the Rincen court did pot address environmental
requlation, NFor did it engage in a “potentially complicated
statutory analysis” to determine the metes and bounds of ISEA s

purposes because the State clearly misinterpreted Coyehie Valley IT

and the congressicnal intsnt underlying IGRA. 602 F.34 atc 1024.
The court stated that the *only state interests mentioned in § 2702
are protec.ting against organized crime and ensuring that gaming is
conducted fairly and honestly.? Id. {emphasis in original}. It
did not, howewver, daclare that environmental mitigation measures,
kaged on the locaticn of a tribe’s gaming facility, do not promote
IGR2' 5 purposés. Compliance with such mesasures doss noi run
counter to tribal interests. C£, S. Rep. 100-446, at 15 {1388),

reprinced in 1283 U.S5.C.C.A.N. 3071, 3085 {stating thakt, in

considering good faith, the commiittees *frusts that courts will

interpret any ambiguities on thege issues in a manner that will be

23
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most favorable to tribal interests”). Thus, Big Lagoon does not
establish that the State’s proposed environmental mitigation
measures are so discordant with IGRA‘s purposes that they amount to
prohibited topics of negotiation.

This conclusion does not end the inguiry. As the Court has
held, to negotiate for environmental mitigation measures in good
faith, the State must offer a meaningful concession in exchange.

See also Coyote Valley II, 331 F.3d at 1116-17 (explaining that the

State’s “numerous cogcessions" in exchange for a labor relations
provigion demonstrated that it did not act in bad faith). In its
briefing, the State points to two: (1) the right to cperate up to
349 gaming devices and (2) continued receipt of RSTF payments, even
though Big Lagoon would no longer be a non-gaming tribe. However,
Lhe record of negotiations deoes not show that either of these
offers was related to the proposed environmental mitigation
measures; instead, they appear to have been offered in exchange for
general fund reveﬁue gsharing. See Engstrom Decl., Ex. 9 at
BLQGG0915-17. Even if these purported concessions were connected to
the request for environmental mitigation measures, the State does
not satisfy its burden tc show that they were meaningful. Without
any context or comparison, the State simply declares that they were
valuable. This is not sufficient.

Because the Court concludes that environmental mitigation
measures are a permissible subject for negotiation under IGRA so
long as they meet the definitions of § 2710(4d) (3} {C) (vi) or (vii},
the State could offer as a meaningful concession gaming rights that

are more expansive than allowed to otherwise similarly situated
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tribss. The RKRincon court noted, »In order te obitaln additional
time and gaming devices, Rincon may have to submit, for instance,
to greater State regulation of its facilities cor greater payments
to defray the coste the Sftate will incur in wegulating a largex
faciiity.” 602 F.3d at 1039 {citing 25 0.8.C, & 27101{d} {3y {Cy {1,
iiiyy.

In sum, bhe State may request environmental mitigation
meaauresd 5o long as they {1} direoily relate to gaming opsrations
or can be considered standards for the operation and wmaintenance of
the Trihe’'s gaming facilivy, {2} are conesiatent with the purposes
of IGRA and {(3) are bargained for in exchenge for a meaningful
conceasicn. Becauge it does not appear that the State offered a
meaningful conceasicn in connection with its requests for
environmental mitigation measures, it thus far has failed to
negotiate in gnod faith. This further supports summary judgment in
favcr of Big Lacoon.

CONCLUSTON

For the foregoing_reasons, the Court GRANTS the Tribefs motion

for summary Zhdgment. {Docke:t No. 8C.} 7The State’s cross-motion

summary “udgment is DENIED. {Dockat No. 93.)

h
O
s

Parsuant to 25 G.5.C. § 2710{d4: {73 {8} {iii}, *the Court directs
rhe Tribe and the State t¢ conclude a compact within sixty days of
the date cf this Order. If they ¥aill tc do so, thirty days after
the expiratiocn of the sixty~day perioed, Big Lagcon and the State
ghall each submit a phz:oposed cormpact to the Court, zleng with a
joint proposal for a mediator under 25 U.5.¢. § ZTLE{GY {7 (8Y {ivYy.

If the parties cannot agree on a medlator, they shalil file separate
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proposals.
A further case management conference is set for March 8, 2011
at 2:00 p.m.

IT IS SO CRDERED.

‘ ‘lbﬂ/
Dated: 11/22/2010 C_M}M

CLAUDIA WILKEN
United States District Judge
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