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EDMUND G. BROWN J&.
Attorney General of California
SARA J. DRAKE
Acting Senior Assistant Attorney General
RANDALL A, PINAL
Deputy Attorney General
State Bar No. 192199
110 West A Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-3075
Fax: (619) 645-2012
E-mail: Randy.Pinal@doj.ca.gov
Attorneys for Defendant State of California

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

BIG LAGOON RANCHERIA, a Federally | CV 09-1471 CW (ICS)

Recognized Indian Tribe, .
DECLARATION OF RANDALL A.
Plainiiff, | PINAL IN SUPPORT OF DEFENDANT'S
MOTION CONTINUE FACT
Y. DISCOVERY COMPLETION DATE

Date: Apnil 8, 2010

STATE OF CALIFORNIA, Time: 2 p.m.

Courtroem; 2

Defendant, | Judge The Honorable Claudia Wilken
Trial Date; n/a

Action Filed: April 3, 2009

I, Randall A. Pinal, declare as follows:

1. 1am an attorney at law duly admitted to practice before this Court and the courts of
the State of Califomia. 1am a Deputy Attorney General employed by the California Attorney
General’s Office, and | represent Defendant State of California (State) in the above-entitled
matter. I make this declaration of my own perscnal knowledge, and, if called as a witness, I

could and would testify competently thereto,
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2. Attached as Exhibit A is a true and correct copy of a subpoena duces tecum served
on the United States Department of the Interior, Bureau of Indian Affairs (BIA) Pacific Regional
Office on December 18, 2009,

3.  Attached as Exhibit B is a true and correct copy of a subpoena duces tecum served on
the BIA Northern California Agency on December 18, 2009, |

4,  Attached as Exhibit C is a true and correct copy of a subpoena duces tecum served
on the United States Department of the Interior, Assistant Secretary—Indian Affairs (Assistant
Sceretary) on December 22, 2009.

5. The subpoenas in Exhibits A through C are identical and seck documents concerning
the State’s affirmative defense in this case that Plaintiff Big Lagoon Rancheria (Big Lagoon or
Tribe) is not entitled to injunctive relief compelling the State to negotiate a compact authorizing
class Y11 gaming on Jand taken in trust for Big Lagoon after October 17, 1988, becausa. Big
Lagoon is not eligible to be a beneﬁéiary of a trust conveyance pursuant to the Indian
Reorganization Act, 25 U.S.C. § 465 (IRA).

6.  Responses to the subpoenas in Exhibits A through C were due by January 8, 2010, far
enough in advance to allow the State to review the documents and conduct any necessary
depositions before February 26, 2010.

7. At minimum, the State intends to depose a person most knowledgeable from Big
Lagoon concerning the Tribe’s history as it relates to the State’s affirmative defense described in
paragraph 5 above. Other deponents will be identified once the State receives and reviews
documents identified in the subpoenas in Exhibits A through C.

8.  To date, the State has not received any objections or documents in respotise to the
subpoenas in Exhibits A through C,

9.  Having received no documents by the response deadline, I twice called the Assistant
Secretary’s Office and left voicemails for Sequoyah Simemmeyer on January 29, 2010, and
February 5, 2010. Jim Porter, United States Department of Interior, Solicitor’s Office, Division

of Indian Affairs, previously advised me that Mr. Simermeyér was the appropriate contact in the
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Assistant Secretary’s Office for document subpoenas, The purpose of my calls was to inquire
about the Assistant Secretary’s efforts to comply with the subpoena.

10. Attached as Exhibit D is a true and correct copy of a letter 1 faxed to the Assistant
Secretary on February 19, 2010.

11, On February 26, 2010, Mr, Porter responded by e-mail to the letter I faxed to the
Assistant Secretary in Exhibit D, Attached as Exhibit E is a true and correct copy of the e-mail 1
received frorn Mr. Porter. This is the first response I received from the Assistant Secretary to the
subpoena in Exhibit C.

[2.  OnFebruary 26, 2010, I left a voicematl with Mr. Porter to ascertain when the State
may expect to receive the documents identified in the subpoena in Exhibit C.

13, After repeated inquiries into the status of the BIA s response to the subpoenas in
Exhibits A and B, Karen Koch, Assistant Regional Solicitér for the Department of the fnterior,
telephoned me to discuss the subpoenas for the first time on January 21, 2010

14.  As acourtesy, the State extended the date for the BIA Pacific Regional Office and
Northern California Agency to respond to the subpoenas to Jannary 29, 2010. Attached as

Exhibit F is a true and correct copy of a letter I wrote to Ms, Koch concemning our discussion

‘about the subpoenas on January 21, 2010.

15.  On January 28, 2010, Ms. Koch asked the State to withdraw its subpoenas because
the Assistant Secretary had ordered the BIA Pacific Regional Director to make a determination
concerning Big Lagoon’s eligibility to have land taken into trust for its benefit under the IRA.
Attached as Exhibit G is a true and correct copy of an e-mail chain between me and Ms. Koch
concerning the BIA’s request for the State to withdraw the subpoenas in Exhibits A and B.

16. On February 5, 2010, the State declined to withdraw the subpoenas in Exhibits A and
B. (See Exhubit G.)

i7. T called Ms. Koch again on February 10, 2010, to discuss when the BIA expected to
comply with the subpoenas in Exhibits A and B. At Ms, Koch’s request, the State narrowed the

scope of its subpoenas in Exhibits A and B. Attached as Exhibit H is a true and correet copy of

k|
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an e-mail chain between me and Ms. Koch conceming our discussion on February 10, 2010, and
the State’s narrowing of the scope if its subpoenas in Exhibits A and B.

18. To date, the BIA has not yet indicated when it expects to comply with the subpoena,
and has expressed that some documents may be withheld as privileged, despite the State’s
possible argument that the BIA waived any objections by failing to timely respond to the
subpoenas. (See Exhibit H.) Therefore, if and when the BIA complies with the subpoenas, the
State may be required to take further action to enforce the subpoenas, depending upon the
response.

19. Attached as Exhibit I is a true and co&ect copy of 2 Notice of Subpoenas Duces
Tecum served upon Big Lagoon on December 16, 2009,

20. Attached as Exhibit J is a true and correct copy of Big Lagoon’s Response to the
State’s First Set of Interrogatorics. In respdnse to Interrogatories five t}irough thirteen, Big
Lagoon stated that “documents sought by Defendant pursuani to subpoenas duces tecum directed
to the [BIA] Pacific Regional Office and Northem California Agency should contain additional
information from which the answer to this interrogatory may be discovered or ascertained.”

I declare under penalty of petjury of the laws of the United States of America that the
foregoing is true and correct, and that this declaration was executed on February 26, 2010, in San

Diego, California.

s/Randall A. Pinal
RANDALL A. PINAL

Deputy Attorney General
SA2009309375
80436110.dac
4
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ey 2, ] jvi
Issued by the
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
BIG LAGDON RANCHERIA SUBPOENA IN A CIVIL CASE
V.

STATE OF CALIFORNIA Mi
Case Number;' MISC.

N.D. Cal. No. CV-(19-1471
TO: Custodian of Records (Altn: Dale Risling)
Pacific Regional Office
Bureau of Indian Affairs
‘ United States Depariment of the Inlerior
O YOU ARE COMMANDED to appear in the United States District court at the place, date, and time specified below to
testify in the above case.

FLACE OF TESTIMONY : COLRTROOM

DATE AND TIME

O YOUARECOMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
in the above case,

PFLACE OF DEPOSITION DATE AND TIME

@ YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the
place, date, and time specified below (list docoments or abjects):
See Aftachment,

PLACE  caiifornia Atlomey General's Office, 1300 1 Street, 15h Foor, Sacramento, CA, DATE ANG TIME
95814, Alin: Linda Thorpe 1/8/2010 1300 am

O YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.
PREMISES DATE AND TIME

Any organization not a party to this suit that is subpoenaed for the taking of a depasilion shall designate one or mare officers,
directors, or managing agents, or other persons who consent to lestify on itg behalf, and may set forth, for each person desipnated, the .
matters on which the person will testify. Federal Rules of Civil Procedure, 30(b)(6).

ISSUING OFFICER'S SIGNAZURE TITLE {INDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDANT) |DATE
124162009

1SSUING DFFICER SINAME, ADDRESS ANG PHONE NUMBER
Randail A. Pinal, 110 West A Sirest, Suite 1100, San Diego, CA, 92104, (619) 645-3075

(St Rulc 45, Federal Rules of Civil Frocedure, Subdivistons (), (d), and (e}, on neal pags)

'1f action 35 pending in disttied other shan distrct of jssnance, state disivict under case number,
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ER-303



Crostt (D - OATIHON  [DemumertBBED  Hibx7ABIMD  Magsdt aff 13

{2106) Subpoeng in 1 Civil

PROOF OF SERVICE
DATE PLACE
SERVED
SERVED ON (PRINT NAME) MANNER OF SERVICE
SERVED BY (PRINT NAME) TITLE

DECLARATION OF SERVER

f declare under penalty of perjury under the laws of the United Stales of America that the foregoing information contained

in the Proof of Service is true and cotrect,

Executed cn

DATE

SIGNATURE OF SERVER

ADDRESS OF SERVER

Rule 45, Faederal Rules of Civil Procedure, Svubdivisions {c), (d), and {c}, as emended on December 1, 2006;

(%) PROTECTION UF PERSONS SUBINCT TS SUBFIENAS.

{1) A party or an attomey responsible for the issuance and service ob's subparoa shafl take
reagonuble steps 1o avold imposing andue bunden or expensc on & person sibject (o hat
subipoepa. The court on behell of which the subpocna was issued shiall enfbroe this duty and
impose upan (ke party or alloriey in brasach of this duly an approprate sanclion, which may
inchude, bul is nol Yimited to, losl eamnings and a reasonable atormey's fee,

(2} A A persun conmnded o produce and penmit inspection, copying, lesiing, or

1 of desigr leatly stored information, books, papers, documents or an(gible
lhmgs. or inspection of premnises necd pol sppear in porson Bt the place of production ar
inspecifon unless commanded to appenr for deposliion, hearng or tdal,

{B) Suhject toparagraph {d)(2) of this rule. erperson commanded o produce and permit

L

to or affecied by the subpoena, quash of modify the subpoena or, i 1he party in whose behalf
the subpoena iy issued shows # substaniial nead For e esimony or maleriad that canndt be
olherwise mel without undue hardship and assures that the person lo whom the subpoens i

ili] A wilf be ibly d, tha court may order appearance o¢ produclion only
upen specified condllions.

(d} DUTIES N RESPONDING TO SUBPOENA,
(53 {A) A prrsen responding Lo o subpoona ko preduce documents shall prodoce them as
they are kept in the wsuel course ef business or shall onganize and Iabel Lhe:wn 1o cormespand with

the cateyories in Lhe demarnd.
{B) )15 subpaene does not speci fy the form or forms lur prydu cing skeetonicaliy sard
inf ion, a person responding to & subpoens must producs tie information in a farm or

inspection, capying, lesting, or sompling may. within 14 days sfler service of the suby ar
before the time specified for complinnee if such Hme Is Yess than 14 dayn after service, serve
upen the party orattomey designaled In the subpoena writlen chieclion to produging any orail
al'ths designaled materisls or imspection of the premises —or to produsing electronically stored
inForpation in tha forrm or forms requested. (Mobjeclion is made, theparty serving the subposna
shall nol be entitled $o inspect, copy. lesy, or sample the materials or inspeet the premises except
pursuant to aponlerofthe cona by which thesubpocna was issued. Ifobjection hasbeen made,
the party serving the subpoena Inzy, upon rotice to the peson commended 1o prodice, move
at any lime For an arder to compel The production, inspection, copying, tesling, or satapling.
Suchanarder o wmpcl shnl% proleel Ay perzan wha ignot 2 patty oran officerof a party fmm

fanrs in which Lthe person ondinerily mainteing It or in a form or fomms that sre ressonably

usable,
the same pl ienlly slomd

(C) A persenresponding to 2 subpoenznped not prod
{nformation in more dhan ong fomt

{D} A ptron responding Is & subpaena need nat provide discovery ol‘eleclromcall:.'
stared information from sources that the person idgnlifies as not bly
of undug burden of cost. n maotion to compel discovery or to quash, Ihe person rmm whorn
discovery is sought muist show that the information sought is not
of untug burder or cost, lr;hat shewing is made, the court may nnn:lheless arder discovery
from such if the panty shows good causc, cansideniny the limilationy of Rule

significant zap g Trom the insp . Copying, testing, or H
(3{A) On timely motion, Iha court by which s subposna was issued shall quash armodify
o subpoena IF il
- (itails 1o oftow r ble time for
{if) requires a person who isnot o party eranefficerofa PRy 1o Wavel 1o 8 place
mor: than |80 miles from theplace whert Qhat person resides, is cmployed or regulary ransacls
business inpersan, except lhat, subject to the provislons of ¢lavse { e} 3)(B)(il) of this role, such
a parson mity in order 10 eugnd trial be commandsd w lravel from any such place within te
giale in which the tiat is beld;
(iify requires dizclosure of peivileged or other p
waiver applies: or f
{iv} subjects & person to undue burden,
{A) il a subpoena
{3} requires disclosure ofa irade secret or other confidentizl research, develupiment.
or copimercial {nformation, or
{#} requires disclosure of an wnnerained exper's apinion or infomnetion not
dusoribing speeific events or ovewrsences in displte snd resulting Bem the expar!'s stndy made
ek Bt e request of aay party, or

d atter 2nd ne exception or

2L ZHC) The court may :p:ci Ty conditians or the discovery.

{2) (A} When inf subject 1o asubp iy withheld an a ¢laim that it is privileged
or subfcel o pmwction a5 tisl-prepamiion materials, Uie clabn shall be inads expressly and
$hall be suppurted by a descriplion ol the nature of e docwnents, communications, or things
nol produced thal is sulficient 1o eneble (he detnanding parmy to contest the claim.

(BYIF info reation is produced In response o a subpoena that is subjec! o a chim of
privilege or ol protection as Inal-preparation material, the person making Hc claim may nolify
any pasty that received the information of tho cleim and the basis faz it. Aller being nalified,
3 party must pramptly relum, sequester, ar destroy the speeified infonnation 2nd any coples it
has and snay nol use er disclose the information wniil the claim s resolved, A receiving party
gy pmmpl!y present the Information b e courl under seal For e determination of the claim.
e recenrlng PRry discloscd the information before being notified, it must take teasenahle
S16M9 10 rowisve iL The parson who produced the information must preserve the infommation
until the glair {5 resofved,

{¢) CONTEMPT, Failure of any persorwithous adequate sxcuse wobey a subpaena served upan
that person imay be deemed a contermpt of the coutt rom which tha subpoena issued. An

{iif) requires a person wh is not a party of an officer of o pary to incur
expinse o mvel more than 100 miles to attond irisl, e courl may, o protect & porson subjecl

cause for faiture to phey exists when # subpocna purports tn require @ nonpanty 1o
attend or produce a1 a place nol within ha Kmits provided by clouse (ii) of subparagraply
{EN3A).
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ATTACHMENT

Pursuant to Federal Rule of Civil Procedure 45, the State of California, defendant in Big
Lagoon Rancheria v. State of California, U.S. District Court, Northern District of California, No,
CV-09-1471-CW, hereby commands the custodian of records for the United States Department
of the Interior, Bureau of Indian A ffairs, Pacific Regional Office (BIA Pacific Region) to
produce for inspection and'copying the items specifically listed below that are in ifs possession, -
custody or control. The production of said items for inspection and copying shail take place at
10:00 a.m. on January 8, 2010, at the California Attomey General's Office, 1300 T Sireet, 15th
Floor, Sacramento, California, 9358 14. Altemnatively, on or before the date and time indicated
above, the custodian of reeords may serve legible photoco piés of the responsive items on the
State’s counsel, provided that the BIA Pacific Region retains the originals or copies from which

“such reproduction was made untii the final disposition of this action.

The production shall be pursuant to Federal Rule of Civil Procedure 45, and in

accordance with the definitions set forth below,

DEFINITIONS

L. “9 ACRES” shall mean the real property acquired by the United States on July 10,
1918, for the right of use and occupancy of Jim “l.agoon™ Charley and His family, and such other
Indians as the Secretary of Interior may see fit to settle on the tract.

2, *11 ACRES" shall mean the real property acquired by the United States on July
20, 1994, to be held in trust for the BIG LAGOON RANCHERIA, more particularly described in
the records of Humboldt County, California as 1ot 2 of Seclion 13, in Township 9 North, Range
1 West of Hurnboldt Meridian, as shown by the official plat of the Government Survey of said

Township, EXCEPTING THEREFROM that portion thereof, described as follows:

Exhibit A - 000004
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BEGINNING at a point on the South line of said Lot 2, distant 10 chains Easterly thercon from
the Southwest corner of said Lot 2; running then Northerly 14.50 chaius on a line parallel with
the West line of said Lot 2, to the waters of Big Lagoon, thence in a Southeasterly direction,
along the shore of the Big Lagoon, to the line between Lots 1 and 2 of said Section 13; thence
West along the South line of said Lot 2, 9.24 chains morc or less, to the point _of‘bcginning.

3. “BIA” shall mean the Department of the Interior, Bureau of Indian Affairs.

4. “BIG LAGOON RANCHERIA” shall mean the Indian tribe identificd on Lhe
BIA's LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES as the Big Lagoon Rancheria
of Smith River Indians, or the Big Lagoon Rancheria, |

5. “CALIFORNIA RANCHERIA ACT” shall mean the Califomia Rancheria Adt,
Pub.L. No. 85-671, 72 Stat, 612 (1958) {as amended by Pub.L. No. 88-419, 78 Stat. 390 (1964)}.

6. “DOCUMENT" shall mean oni gina] (unless otherwise indicated) or duplicate
writings, recordings, and/or photographs as defined in Federal Rule of Evidence 1001, and
finther includes, without limitation, any handwriting, typewriting, printing, photostatting,
photographing and any other means of recording upon any tangible .thing, any form of
communication or representation, including letters, words, pictures, ilma ges, sounds, or symbols,
ot combinations of them. It includes, without limitation, notes, memoranda, letters, reports,
telegrams, telexes, publications, contracts, summaries, analyses, compilations, tabulations,
studies, transcripts, and recordings (including, without lmitation, electronic recordings on
audiotape, videotape, computer disks, hard drives, flash drives o‘r other electronic media storage
devices, internal memory, magnetic tape, CD-ROM, electronic mail/messages, an& attachments
thereto), It further includes, without limitation, all file copies, all other nonconforming copies,

no matter how prepared (therefore including electronic nonconforming copies), and all draft

Exhibit A - 000005
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proposals in connection with such document, whether used or not. 1t further includes the files,
folders, notebooks, and/or binders in which any such document is maintained.

7. “LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES” shall mean the
BlA’s list of “Indian Tribal Entities That Have a Government-to-government Relationship with
the United States,” 44 Fed.Reg. 7235 (Feb. 6, 1979), and each list of federally recognized Indian
tribes subsequently published by the BIA in the Federal Register, including, without limitation,
each list of “Indian Entities Recognized and Eligible to Receive Services from the United
States,” as published in the Federal Registes pursuant to section 104 of the Federally Recognized
[ndian Tribe List Act of 1994, 25 U.8.C, 47%a-1.

8. “OCCUPY” shali mean to use or reside in or on,

9. “PERTAINING TO” shall mean in whole or in part consisting, containing,
concerning, embodying, identifying, stating, consisting of, relating to, referring to, dealing with,
responding to, reflecting, supporting, connected with, commenting on, discussing, sho'wing,
describing, mentioning, analyzing, evidencing, or having any logical or factual coﬁnection with
the matter referred to.

‘ 10, "YUROK TRIBE” shall mean the Indian tribe identified on the BIA’s LIST OF
| FEDERALLY RECOGNIZED INDIAN TRIBES as the Yurok Tribe of the Hoopa Valley
Reservation, or the Yurok Tribe of the Yurok Reservation.
tl,  All references to the singular include the plural, and all references to the plural
" include the singular. All references to the ma;scul ine gender include the feminine and nouter -
genders and vice versa,
12. Each word used in these definitions and demands has the meaning ascribed to it in

the Random House Webster’'s College Dictionary (1995), unless otherwise herein defined,
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DOCUMENTS TQ BE PRODUCED

Each DOCUMENT PERTAINING TO any agency of the United States authorizing any
person to QCCUPY the 9 ACRES from January 1, 1918, to the date of this demand for
production,

Demand for Production No. 2:

Each DOCUMENT PERTAINING TO any agency of the United States authorizing any
persen to QCCUPY the 11 ACRES from July 20, 1994, to the date of this demand for
production,

Demand for Production No, 3:

Each DOCUMENT PERTAINING TO the lincal descendants of each person authorized
by any agency of the United States to OCCUPY the 9 ACRES from January 1, 1918, to the date
of this demand for production.

Demand for Production Ne. 4:

Each DOCUMENT PERTAINING TO the lincal descendants of each person authorized
by any agency of the United States to CCCUPY the 11 ACRES from July 20, 1994, to the date
of this demand for production.

Demand for Production No, 5: |
Each DOCUMENT PERTAINING TO BIA’s placement of BIG LAGOON

RANCHERIA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES.

Exhibit A - 000007
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DPemand for Production No. 6:

Each DOCUMENT PERTAINING TO the termination of BIG LAGOON RANCHERIA
as a federally recognized Indian tribe or tribal entity entitled to receive services from the United
States pursuant to the CALIFORNIA RANCHERIA ACT.

Demand for Production No. 7:

Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON
RANCHERIA’S assets upon termination of BIG LAGOON RANCHERIA as a federally
recognized Indian tribe or tribal entity entitled to receive servi c;is from the United States
pursuant to the CALIFORNIA RANCHERIA ACT.

Demand for Production No. 8:

Each DOCUMENT FERTAINING TO the BIA’s decision to classify BIG LAGOON _
RANCHERIA as a federally reco gn}zed Indian fribe or iribal entity entitled to receive services
from the United States after such status had been terminated purﬁuant to the CALIFORNIA
RANCHERIA ACT.

Demand for Production No. 9;

Each DOCUMENT PERTAINING TO the Hoopa-Yurok Settlement Act, Pub.L. No.
100-580, § 11, 102 Stat. 2935, 25 U.S.C. § 1300i-10, including, without limitation, the
circumstances surrounding or leading to the enactment of the statute.

Demand for Production No. 10:

Each DOCUMENT PERTAINING TO the membership of BIG LAGOON
RANCHERIA,

Demand for Production No. 11:

Each DOCUMENT PERTAINING TGO a constitution for BIG LAGOON RANCHERIA,
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Demand for Production Ne, 12:
Each DOCUMENT PERTAINING TO the relationship between BIG LAGOON

RANCHERIA and the YUROK TRIBE.

Demand for Production No. 13:

Each DOCUMENT PERTAINING TO the person commeonly known as Jim “Lagoon”
Charley and his status as 4 member of an Indian tribe.

Demand for Production No. 14:

Bach DOCUMENT PERTAINING TO the person commonly known as fim “Lagoon™
Charley and whether (he Indian tribe of which he was a member, if any, was under federal
jurisdiction in 1934.

Demand for Production No. 13:

Each DOCUMENT PERTAINING TO the person cotnmonly known as Jim “Lagoon™
Charley and whether at any time any agency of the United States granted him, or any of his
lineal descendants, authority to OCCUPY the 9 ACRES.

Demangd for Produgtion No. 16: .
Each DOCUMENT PERTAINING TO the person commonly known as Jim “Lagoon”

Charley and whether at any time any agency of the United States granted him, or any of his

lineal descendants, euthority to OCCUPRY the 11 ACRES.

Each DOCUMENT PERTAINING TO the person known as Lila Witliams and her status

as a member of an Indian tribe.
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Demand for Production No. i§:

Each DOCUMENT PERTAINING TO the person known as Lila Williams end whether
the Indian tribe of which she was a member, if any, was under federal jurisdiction in 1934.

Demand for Production No. 19:

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether
at any time any agency of the United States granted her, or any of her lincal descendants,
authority to OCCUPY the 9 ACRES,

Demand for Production No, 20

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether
‘at any time any agency of thie United States granted her, or any of her lineal descendants,
authority to OCCUPY the 11 ACRES.

Demand for Production No. 21:

Each DOCUMENT PERTAINING TO the person known as Tom Williams and his status
as a member of an Indian fribe.
Demand for Production No. 22:

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether
the Indian tribe of which he was a member, if any, was under federal jurisdicﬁon in 1534,

Demand for Production No. 23;

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether
at any time any agency of the United States granted him, or any of his lineal descendants,

authority to OCCUPY the 9 ACRES.
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Demand for Production MNo. 24:

Bach DOCUMENT PERTAINING TO the person known as Tom Williams and whether

at any time any agency of the United States granted him, or any of his lineal descendants,
authority to OCCUPY the 11 ACRES,

Demand for Production No. 25:

Each DOCUMENT PERTAINING TO the persdn known as Beverly Moorehead and her

status as a member of an Indian tribe,

Demand for Production No. 26:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether the Indian tribe of which she was a member, if any, was under federal jurisdiction in
1934.

Demand for Production No, 27:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether at any time any agency of the Unitcd States granted her, or any of her lineal
descendants, authority to OCCUPY the 9 ACRES.

Demand for Production No, 28:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the 11 ACRES.

Demand for Production No. 29:;

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and his

status as a member of an Indian tribe.
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Demand for Production Na, 30:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
‘the Indian tribe of which he was 8 member, if any, was under federal jurisdiction in 1934.

Demand for Production No. 31:

Each DOCUMENT PERTAINING TO the person known as Ted Moorchead and whether
at any time any agency of the United States granted him, or any of his linea! descendants,
authority to OCCUPY the 9 ACRES.

Demand for Production No, 32:

Each DOCUMENT PERTAINING TO the pemo-n known as Ted Moorehead and whether
* at any time any agency of the United States granted him, or any of his lineal descendants,
avthority to OCCUPY the 11 ACRES.
Demand for Production No. 33:

Each DOCUMENT PERTAINING TO the BIA’s understanding of the phrase “under
Federal jurisdiction™ as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stat, 988, 25

U.5.C. §479.

SA2009309375

80411442 doc
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RANDALL A, PINAL, ESQ. (SBN 182198}

(FFICE ATTORNEY GENERAL {(SAN DIEGOQ)

110 WEST A STREET,SUITE 1100, CONT# G9-8485
SAN DIEGO CA 92101

619-645-2001 : Ref. No. : 0614013-01

Attorney for : STATE OF CALIFORNIA Atty. File No.: 121044285A2009309375

UNITED STATES DISTRICT COURT, NO. DISTRICT OF CA
MORTHERN JUDICIAL DISTRICT

PLAINTIFF : BIG LAGOON RANCHERIA Case No.: CV-09-1471
DEFENDANT : STATE OF CALIFORNIA PROOF OF SERVICE

Hearing date : January 8, 2010 Time :10:00 AM Dept/Div.: .
1, Atthe time of service | was at least 18 years of age and not a party to this action,

2, | served copies of the LETTER DATED DECEMBER 18, 2009; SUBPOENA IN A CIVIL CASE

3. a Paryserved : CUSTODIAN OF RECORDS (ATTN: DALE RISLING) PACIFIC REGIONAL OFFICE
BUREAU OF INDHAN AFFAIRS UNITED STATES DEPARTMENT OF THE INTERIOR
b. Person served DALE RISLING, (AUTHORIZED AGENT FOR SERVICE)

4. Address where the parly was served 2600 COTTAGE WAY
' SACRAMENTQ, CA 95825 {Business}

5. 1served the parly :
a. by personal service, | personally delivered the documents listed in item 2 to the parly or parson authorized to

receive service of process for the party (1) on December 18, 2009 (2) at: 03:10 PM
6. Wimess fees were not demanded and were not paid.

7. Porson who served papers

a. JOHN D. HOUSTON d. Fee for service: $117.756

b. KNOX ATTORNEY SERVICE, INC. e, lam:
2250 Fourth Avenue {3) areglstered Californla process server
San Diego, California 92101 (i) anindependeni centractor

c. 6182339700 (i) Registration No.: 508

(i) County: YOLO, CA

8, t declare under penalty of perjury under the laws of the State of California that the foregoing s true and correct,

Date: December 22, 2009
Signature:

Jud, Coun. form, rule 2,150 CAC i
JG Form POS 010 (Rev. January 1, 2007) PROOF OF SERVICE
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AQBE (e 12/06) Su o8 il

Issued by the
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
BIG LAGOON RANCHERIA SUBPOENA IN A CIVIL CASE

V.

STATE OF CALIFORNIA Case Number:' CV 08-1471 CW

TO: Custodian of Records
Northern California Agency
Bursau of indian Affairs
United States Department of the Interior
[] YOU ARE COMMANDED te appear in the United States sttnct court at the place, date, and time specified below to

testify in the above case.

PLACE OF TESTIMONY . COURTROOM

DATEAND TIME

O YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
in the above case,

PLACE OF DEPOSITION DATE AND TIME

¥ YOU ARE COMMANDED to produce and permit inspection and copying ol the following documents or objcets at the
place, date, and time specified below (list documents or objects):
See Attachment.

PLACE  California Attomey General's Office, 1300 | Street, 15h Floor, Sacramenta, CA, DATE AND TIME

05814, Alln: Linda Thorpe: 1/8/2010 10:00 am
0 YOU ARE COMMANDED to permit inspection of the following prenrises at the date and time specified below,
PREMISES DATE AND TIME

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more oflicers,
dircciors, or TnAnAging agents, or other persons who conscut to testify on its behalf, and may set fbrth for each person designated, the
matters on which the person will testify. Federal Rules of Civil Procedurs, 30(b){6). :

ISSUTNG OFFICER'§ IGNATURE AND 71 NDICATE [F ATTORNEY FOR PLAINTIFF OR DEFENDANT) | DATE
: 12/16/2008

[SSUING OFFICER'S NAME, {DDRESS AND PHONE NUMBER
Randail A. Pinal, 110 West A Stree{, Suite 1100, San Diego, CA, 92101, (819) 645-3075

{See Rale 45, Fadernd Rules of Civil Pracedure. Subdivisions {c). {d). and [}, on neat page)

' e aetion iy pending in disirict other than district of issuance, state distriet under sase number,
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PROOF OF SERVICE
DATE FLACE
SERVED
SERVED ON {FRINT NAME) MANNER OF SERVICE
SERVED BY (PRINT NAME) TITLE '
DECLARATION QF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing information contained

in the Proof of Service is true and correct,

Executed on

DATE

SIGNATURE OF SERVER

ADDRERS OF SERVER

Rule 45, Feseral Rules of Civil Procedure, Subdivisions (), (d), and {e), as amended on December 1, 2006

(&) PROTECTHON QF PERSONS SUBJECT 7O SUBFOEHAS, )
{#) A party or anaitomesy ible for the and service of a subpoens shall trke
reasonable steps 1o sveid impesing undue burden or expense on B pemon subject 1o thy
subpoena, The cour on behalf of which the subipoans was issued shall enforce this duty snd
impose upon Lhe party or atiomey in beeach of this duty an apprupri.ale sunction, whicly may
inchude, bul is not limite to, lost camings and 3 ressaneble stlomey s fee.
(2) (A) A person ocnmndcd 10 produce and permil inspection, copying, testing, or
plingof desiy tronically stored mfommtmn, books, papt1s, documenis or Lingible
thinys, er inspection of premises need nol sppenr in person nt (e place of production or
inspection unless commarsded 1o appear for depositian, heering o trial,

{B) Subject to parmprrph (d)(2) of this ule, a person comemanded to produce snd pemmil
inspestion, copying. lesting, ar sampling mey, within 14 days afier service of the subpoena or
before the time specified for comipliance i such time is less than 14 days after sorvice, serve
upon the party or y d ledd iy thie subyp wiitien objestion 1o p g any ot all
af the designtited materials ot inspection ol e premises —or lo producing =!ec|mnleully siared
information i the fonn or fonis I, Wobjection is made, the party serving the subpacna
shall ot be entilled to inspect, popy, tesk, or sumple the materials or ingpeet the premises except
pursuant (o an order af the cour by which the subp oend was Issged, Ifobfection hias been made,
the party serviny the subpoena may, vpen notics to 1he person coimimanded (o produse, move
al any lime for an order to compel 1he produclion, inspeclivn, capying, lesting, or sampling.
Such an oeder 10 compel shedl protoct any person who is nol a party ar an officer efaparty from
significant expense resulting from the fnapection, copying, testing, or sampling commanded.

{3 [A) On timely motion, the court by which & subpaena was issued shall guash ornodi &

the subpoena st it

{i) Taiis to allow ble time for compli

(i) requings & person who iy a0t & parly of ah ofFicer of & party to trmvel o & plage
more than | B miles from the place whers that person resides, is employed of rejmlary Gansects
business in person. excepl that, subject tothe provisions of cleuse (X 3 B} of this ie, such
4 pussun msy in crder 10 sitend tial be commanded ko wave] Fnan any such placs within fie
state in which the bial s held:

{#iiy require s disclosure of privilepged or other prolected natier and no exceptionor
waiver opplice: er

{tv) subjects a pereon to undue burden,

(B) IFa subporna

(i) requires disclosure ofa trade secrel ar other confidential research, development,
or commercial infonnalion, or

{if) cequires disch af an 1 expert's opinion or infonmation Aol
deseribing specific evenis or accurrences in dispule and resulting from the expert’s study made
natat the request of ary pary. o

{i1i} requires o porson who isnot a party oran officer of » party ko incur substential
expense o trave) mworg than 400 miles to altend triul, e court may, 1o profect & person subieel

1o o7 affected by tho subpaeny, quash or madify the subpoena or, if Lhe party in whose behall
the subpaena is issued shows a subswmlal need for the teslimony or material that conpot be
otherwise Mot withewt undue hardship and assitnss That the person to whow the subpocna is
addrssed will be reasonably companmied, the court may order app £ of production only
upan specifiad conditlony.

{d} DUTIES ¥ RESPONDRNT TO SUBPOENA_

{13 (A) A person responding fo o subpoena to prodice documents shill producy them as
hey are kepl in the usual course of businesy or shall organize end labe! thein bo camespond with
the calegorics in the demand,

(BJ 1fa subpocra toe s nol specify the formar forms I'brproduc:ng elecimmca}ly stored
int & person responding Lo A subp musl p the i in a forn or

farms in which the person ord:narily tmaimains {1 or in a furm ot fonms that are reagombly
usable.

() Apersan respinding b A subpoena peed not produce the same elestmnically siered
infornation in mare than one form

{D} A prmon respording to & subpoetia need hot provide discavery of electronically
slyred infarmation from seunces Lhat the person identifies as oot reasonably accessible because
of nndue burden or cost. Gn mation to compel discovery or to quash, the person from whom
distovery is sought must show that the information soughi s not ressovably accessible beepyse
ofundye burdan or cost I that showing is made, the courl may nenetheless order discovery
(rom such sourses il'the requesting party ehows gond tausy, constdering ihe imilations of Rate
26(b){2XC), The count may speeify conditions for the discovery.

(2 (A) When informalion subject 1o & subpoena is withhe]d on a claim it il is privileged
ot subjecl to profection as trial-preparation materials, the cloim shall be mude expressly and
shall be supporied by & description of the Rature of te documénts, cammunications, or thingy
not prodused that is sufficisn] 1o snable ihe demonding pasty ta conlest tha claim.

{B} 1f infornation is preduced in response to 2 subpoen: (hal is subject 10 chaim of
privileye orof peotection as srial-prepatation material, the pecson making the ¢laim may rotify
any party that received the informalion of the elim and the basiz for iL A Ber being nalified,
A perty mus promptly retum, sequester, or desioy the specified information and any copies it
has and may not use or diselose 1he information uniil the claim is rescived, A reeeiving panty
may prompily present the infarmation to the cour ander gerl for 4 deerminstion of the claim,
IF il receiving party disclosed the informaiion befors baing nonifisd, il mus! take reasonable
sieps lo retrieve il The person who produeed the informatian must greserve the infonnation
until e claim s resalved,

{=} CONTEMPT. Fallure of any person wilhout odequate exsuse (¢ obey 2 subpoona served upon
thal perzon may be deemed # condempt of the eourt fram which the subpocnn lssued, An
adequate caus: for feiltre to chey exists when a subpdena purpors 1 require a nonparty 1o
:t;g;ﬁ 01)' produce a1 2 place not within the [fmiss provided by clause (i} of sobparegrph
cHAA).
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ATTACHMENT

Pursuant to Federal Rule of Civil Procedure 45, the State of California, defendant in Big
Lagoon Rancheria v. State of California, U.S. District Court, Northem District of California, No.
CV.-09-1471-CW, hereby commands the custodian of records for the United States Department
of'the Int.eﬁor, Bureau of Indian Affairs, Norlhern California Agency (BYA Northem California
Apgency) to produce for inspection and copying the items specificaily listed below that are in its
possession, custody or control, The production of said items for inspection and copying shall
take place at 10:00 a.m. on January 8, 2010, at the California Attorney General’s Office, 1300 I
Street, 15th Floor, Sacramento, California, 95814, Altematively, on or before the date and time
indicated above, the cﬁstodian of records may serv-e legible photocopies of the Iresponsivc items
on the State’s counsel, provided that the BIA Northern California Agency retains tl"u! originals or

copies from which such reproduction was made until the final disposition of this action.

The production shall be pursuant to Federal Rule of Civil Procedure 45, and in

accordance with the definitions set forth below.
DEFINITIONS

1. “G ACRES” shall mean the real property acquired by the United States on July 10,
1918, for the right of use and occupancy of Jim “Lagoon™ Charley and his family, and such other
Indians as the Secretary of Interior may see fit to seitle on the tract,

2. *11 ACRES” shal] mean the real préperty acquired by the United States on July
20, 1994, to be held in trust for the BIG LAGOON RANCHERIA, more particularly described in
the records of Humboldt‘CDunty, California as Lot 2 of Section 13, in Township 9 North, Range
1 West of Humboldt Meridian, as shown by the official plat of the Government Survey of said

Township. EXCEPTING THEREFROM that portion thereof, described as follows;
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BEGINNING at a point on the South Jine of said Lot 2, distant 10 chains Easterly thereon from
the Southwest corner of said Lot 2; running then Northerly 14.50 chains on a line parallel with
the Wes.t line of said Lot 2, o, the waters of Big Lagoon; thence in a Southeasterly direction,
alo;-Jg the shore of the Big Lagoon, to the line between Lots 1 and 2 of said Section 13; thence
West along the South line of said Lot 2, 9.24 chains more or less, to the point of beginning,

3. “BIA” shall mean the Department of the Interior, Bureau of Indian Affairs.

4, “BIG LAGOON RANCHERIA” shall mean the Indian tribe identified on the
BIA’s LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES as the Big Lagoon Rancheria
of Smith River Indians, or the Big L.agoon Rancheria,

5. “CALIFORNIA RANCHERIA ACT” shall mean the California Rancheria Act,
Pub.L. Ne. 85-671, 72 Stat. 619 (1958) (as amended by Pub.L. No, 88-419, 78 Stat. 390 (1964)).

6. “DOCUMENT” shall mean original {unless otherwise indicated) or duplicate
wriu'ngs: recordings, and/or photographs as defined in Federal Rule of Evidence 1001, and
further includes, without limitation, any handwriling, typewriting, printing, photostaiting,
photographing and any other means of recording upon any ta{lgible thing, aﬁy form of
communijcation or represcntation, including letters, words, pictures, images, sounds, or symbols,
or combinations of them, It includes, without [imitation, notes, memoranda, leiters, reports,
telegrams, telexes, publications, contracts, summaries, analyses, éompilations, tabulations,
studies, transcripts, and recordings (including, without limitation, electronic recordings on
audiotape, vid eotaﬁe, computer disks, hard drives, flash drives or other electronic media storage
devices, intenal' memeory, magnetic tape, CD-ROM, electronic mail/messages, and attachments
thereto). It further includes, without limitation, all file copies, all other nonconfoming copies,

no matter how prepared (therefore including electronic nonconforming copics), and all draft
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proposals in connection with such document, whether used or not. It further includes the files,
fc;lders, notebooks, and/or binders in which any such document is maintained,

7. “LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES” shall mean the
BIA’s list of *Indian Tribal Entities That Have 2 Government-to-government Relationship with
the United Siates,” 44 Fed.Reg, 7235 (Feb. 6, 1979), and each list of federally recognized Indian
tribes subsequently published by the BIA in the Federal Register, including, without limitation,
each list of “Indian Entities Recognized and Eligible to Receive Services from [he United
States,” as published in the Federal Register pursuant to section 104 of the Federnlly Recognized
Indian Tribe List Act of 1994, 25 U.S.C. 479a-1. |

8. “OCCUPY” shall mean to use ot reside in or on.

2. “PERTAINING TO” shall mean in whole or in part consisting, containing,
concerning, embodying, identifying, stating, consisting of, relating to, referring to, dealing with,
responding to, reflecting, supporting, connected with, commenting on, discussing, showing,
describing, mentioning, analyzing, evidencing, or having any logical or factual connection with
the matter referced to.

| 10.  “YUROK TRIBE” shall mean the Indian iribe identified on the BIA’s LIST OF
FEDERALLY RECOGNIZED INDIAN TRIBES as the Yurok Tribe of the Hoopa Valley
Reservation, or the Yurok Tribe of the Yurok Reservation.

11. Al references to the singular include the plural, and all references to the plural
include the singular. Al references to the masculine gender include the feminine and neuter
genders and vice versa.

12.  Each word used in these definitions and demands has the meaning ascribed to it in

the Random House Webster's College Dictionary (1995), unless otherwise herein defined,
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DOCUMENTS TO BE PRODUCED

Demand for Production No, 1:

Each DOCUMENT PERTAINING TO any agency of the United States anthorizing any
person to OCCUPY the @ ACRES from January 1, 1918, to the date of this demand for
production, ‘

Demand for Production No. 2:

Bach DOCUMENT PERTAINING TO any agency of the United States authorizing any
person to OCCUPY the 11 ACRES from July 20, 1994, to the date of this demand for
production.

Demand for Produgtion No. 3:

Each DOCUMENT PERTAINING TO the lineal descendants of each person autherized
by any agency of the United States to OCCUPY the 9 ACRES from January 1, 1918, to the date

of this demand for production.

Demand for Production No. 4:

| Each DOCUMENT PERTAmmG TO the lineal descendants of each person authorized
by any agency of the United States to QCCUPY the 11 ACRES from July 20, 1994, to th;.- date
of this demeand for production. |

Demand for Production No. 5:

Each DOCUMENT PERTAINING TO BiA’s placement of BIG LAGOON

RANCHERIA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES.
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Demand for Production No. 6:

Each DOCUMENT PERTAINING TO the termination of BIG LAGOON RANCHERIA
as a federally recognized Indian tribe or tribal entity entitied to receive services from the United
States pursuant to the CALIFORNIA RANCHERIA ACT,

Demand for Production No. 7:

Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON
RANCHERIA'S assets upon termination of BIG LAGOON RANCHERIA as a federally
recognized [ndian tribe or tribal entity entitled to receive services from the United States

pursuant to the CALIFORNIA RANCHERIA ACT.

Demand for Produétion No. §:

Each DOCUMENT PERTAINING TO the BIA’s decision to classify BIG LAGOON
RANCHERIA as a federally recognized Indian tribe or tribal entity entitled to recsive services
from the United States after such status had been terminated pursuant to the CALIFORNIA
RANCHERIA ACT.

Demand for Production No. 9:

Each DOCUMENT PERTAINING TO the Hoopa-Yurok Settiement Act, Pub.L, No.
100-580, § 11, 102 Stat, 2935, 25 U.S8.C. § 1300i-10, including, without limitation, the
circumstances surrounding or leading to the enactment of the statute.

Demand for Production No., 10:

Each DOCUMENT PERTAINING TO the membership of BIG LAGOON

RANCHERIA.

Demand for Production No, 11:

‘Each DOCUMENT PERTAINING TO a constitution for BIG LAGOON RANCHERIA.
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Demand for Production No, 12!

Each DOCUMENT PERTAINING TO the relationship between BIG LAGOON
RANCHERIA and the YUROK TRIBE.

Demand for Production No, 13;

Each DOCUMENT PERTAINING TQ the person commonly known as Jim “Lagoon”
Charley and his status as a member of an Indian tribe.

Demand for Production No. 14:

Each DOCUMENT PERTAINING TQ the person commonly known as Jim *Lagoon”
Charley and whether the Indian tribe of which he was a member, if any, was under federal
jurisdiction in 1934

Demand for Production No, 15:

Each DOCUMENT PERTAINING TO the person commonly known as Jim “Lagoon”
Charley and whether at any time any agency of the Unitcd States -granted him, or any of his
. lineal descendants, authority to OCCUPY the 9 ACRES,

Demand for Production No. [6:

Each DOCUMENT PERTAINING TO the persott commonly known as Jim “Lagoon”
Charley and whether at any time any agency of the United States granted him, or any of his
lineal descendants, authority to OCCUPY the 11 ACRES,

Demand for Production No. 17:

Each DOCUMENT FERTAINING TQ the person known as Lila Williams and her status

as a member of an Indian tribe,
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Demand for Production No, 18:
Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether
the Indian tribe of which she was a member, if any, was under federal jurisdiction in 1934,

Demand for Production No. 19:

Each DOCUMENT PERTAINING TO the_person known as Lila Williams and whether
at any time any agency of the United States granted her, or any of her lincal descendants,
authority to OCCUPY the 9 ACRES.

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whelher
at any time any agency of the United States gr'antz'ad her, or any of her lineal descendants,
authority to OCCUPY the 11 ACRES.

Demand for Production No. 21:
]éach DOCUMENT PERTAINING TO the person known as Tom Williams and his status

as a member of an Indian tribe.

Demand for Production No. 22:
Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether

the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934.

Demand for Production No, 23:

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether
at any time any agency of the United States granted him, or any of his lineal descendants,

authority to OCCUPY the 9 ACRES.
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Demand for Production No, 24:

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether

at any tiﬁe any agency of the United States granted him, or any of his lineal descendants,
authority to OCCUPY the 11 ACRES.
Demand for Production No. 25:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
status as a member of an Indian tribe.

Demand for Production No. 26:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether the Indian tribe of which she was a member, if any, was under federal jurisdiction in
1934,

Demand for Production No. 27:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the 9 ACRES.

Demand for Production No. 23_:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUFPY the 11 ACRES,

Demand for Production No, 29:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and his

status as a member of an Indian tribe.

her
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Demand for Production No. 30:

Each DOCUMENT PERTAINING TGO the person known as Ted Moorehead and whether
the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934,
Pemand for Production No. 31:

Eal-:h DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
et any time any agency of the United States granted him, or any of his lineal descendants,
authority to OCCUPY the 9 ACRES.

Demand for Production No. 32:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
at any. time any agency of the United States granted him, or any of his lineal descendants,
authority to QCCUPY the 11 ACRES.

Demand for Production No. 33:

Each DOCUMENT PERTAINING TO the BIA’s understanding of the phrase *under
Federal jurisdiction™ as ji is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stat. 988, 25

U.S.C. § 479,

SA2009308375
8041144%.doc
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_RANDALL A. PINAL, ESQ.

QFFICE ATTORNEY GENERAL {SAN DIEGO)

110 WEST A STREET,SUITE 1100, CONT# 09-8485

SAN DIEGO CA 821

819-845-2001 Rof, No,  : 0614015-0%

Attorney for : STATE OF CALIFORNIA ARy. Flle No.: 121044288A2009308375

UNITED STATES DISTRICT GOURT, NO. DISTRICT OF CA
NORTHERN JUDICIAL DISTRICT

PLAINTIFF : BIG LAGOON BANCHERIA Case No.: CV 081471 CW
DEFENDANT i .STATE OF CALIFORNIA PRODF OF SERVICE

Hearing date: January 8 2010  Time {Q:00AM  Dept/Div.: .

—— 1At time of servive twesatieast-18-yearsof-age-and notaparty tothis-action:

i served copies of the LETTER DATED DECEMBER 18, 2009; SUBPOENA IN A CIVIL CASE

2.
3, a, Pardyserved® : CUSTOD!AN OF RECORDS NORTHERN CALIFORNIA AGENCY BUREAL OF INDIAN
_ AFFAIRS UNITED STATE DEPARTMENT OF THE INTERIOR
b. Person served : REBECCA WASSON, AUTHORIZED AGENT
{AMER.INDIAN/F/55YRS/6’0"/180LBS/BLACK HR)
4.  Address where the party was served 1900 CHURN CREEK ROAD  SUITE 300
REDDING, CA 86002-0292 (Business) 5
B. 1 served the party
: a. by personal service. | personally delivered the decuments lisled In ltem 2 to the parly or person authorized to
receive savice of process for tha party (1) on December 18,2000 (2) at 02:00 PM
8. Winass fees wers not demanded and were not palid.
7.  Pereon who served papars .
a. DUUANE SHOEMAKER j d. Fee for service: $117.75
b, KNOX ATTORNEY SERVICE, INC. e lam:
2250 Fourth Avenug - (3) a reglsterad Callfomla process sarver
San Diego, Califomia 82401 ) {) anindependent contractor
c. 810-233-9700 (I} Reglstration No.: 152
" . (I} County: San Diego
8.  ldeclars under penalty of petfjury under the laws of the Stats of Califomnia foregolng {s true and corect
Date: Degember 22, 2009 / .
Signature: ,5‘?6 2“-"", — i
DUANE SHOEMAKER -
Jud Cot, fome, nie 2,150 GRC

JG Form PGS 010 {Rev. January 1, 2007} PROOF OF SERVICE
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- sl 02 CivilC
Issued by the
UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA
BIG LAGOON RANCHERIA
SUBPOENA IN A CIVIL CASE
V.
STATE OF CALIFORNJA Misc
Case Number:’ '

M.D. Cal. No. CV-08-1471

TO: United States Department of the Interfor
* Assistant Secretary of Indian Alfairs
Custodian of Records
‘Aftention: Sequoyah Simermeyer

O YOUARE COMMANDED to appear in the United States District court at the place, date, and time specified below to
testify in the above case,

PLACE OF TESTIMONY COURTROOM

DATE AND TIME

[1 ¥YOUARE COMMANDED to appcar at the place, date, and time specified below to testify at the taking of'a deposition
in the above case. ‘

PLACE OF DEPOSITION DATE AND TIME

™ YOU ARE COMMANDED to produce and permit inspection and copying of the following docaments or objects st the
place, date, and time specified below (list documents or objects):
See Attachment.

PLACE Office of Governor Arnold Schwarzenegger, 134 Hall of the Statas, 444 North DATE AND TIME
Capitol Streat NW, Washington D.C., 20001 1/8/2010 10:00 am

O YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.
PREMISES DATE AND TIME

Any crganization not a party to this suit that is subpoensed for the 1aking of a deposition shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for cach person desipnated, the
matters on which the person will testify. Federal Rules of Civil Procedure, 30(b}(6).

ISSUING OFE{CER’S SIGNATURE'AND TITLE {INDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDRANT) | DATE
y * : 12/16/2009

ISSUING (SFFICER'J NAME, ADDRESS AND PHONE NUMBER,
Randall A, Pinal, 110 West A Sireet, Suite 1100, San Diego, CA, 92101, (619) 645-3075

{See Rule 45, Federal Rules of Civil Procedurs, Subdivisions {c}. (d}, and {¢). on next page)
! if sction is pending in distriet other than dlsirict of issuance, state district urder case number.
Exhibit C - 000028
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QBB (Rev._12/06) 5ul g CiilC

PROOF OF SERVICE
DATE PLACE <
SERVED
SERVED ON (PRINT NAME) MANNER OF SERVICE
SERVED BY (PRINT NAME) TITLE
DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing information contained

in the Proof of Service is true and correct.

Executed on

DATE

SIGNATURE OF SERYER

ADDRESS OF SERVER

Rule 45, Federal Rules of Civil Procedure, Subdivisions (c), {d), and (2}, es amended on December 1, 2006:

(5] PROTRCTION OF PERSONS S0IECT 10 SUmmgeias,

(1} A party aran attomey responsible for the Iszance and servive ofa subpoena shall take
reasonable slepy (o avoid imposing vndue bordon or cxpense on 2 person subject to that
subpoena. ‘The cour on balaifof which (he subpoena was issued shall enforee this dusy snd
impase upon the pany of stlomey in breach of this duty an apprnp:imc sanetfon, which may
include, hut is aot Iimiled to, Yost camings and a ressanable attemey’s fee,

(2] (AT A _person commanded o producs and pgrmit inspection, copying, Lesting, or

{d tectronieally stared informalion, books, papsis, dosumenis or tangible

Ihinga. vr m.upccum ol prl:rmscs nu:d not appear in person at e place of produclion or
tlon nnjcis d 1o appear for deposilion, hearing or iial,

[B) Sub]hcl o parsgraph ()2} ol this rele, a person commanded o produce and pemmdt

. testing, o1 sampling may, within 14 days after service ol the subpoona or

before e Ilme spcc:ﬁcl‘l for cainplia nce if aich Hime is {ess than T4 days alter service, scrve

upim the parly or ! '_ d in the subp weritten ohjecti o p T gany orall

of thed ferinds o tiorof the | — ortoproduch Ry stored

informatien in e orm or forms mqu::sled Ifah}l:c!lcms rnade. the parly Sl:NI!!g'IhB sbpodnm

shail not Be enlitled to fnspeet, copy, test, or semple the materials of inspect the premises except

pursuanl (4 arerder of the court by whith the subposna was issued. Ifabjsction hasbeenmade.

il party serving the subpacna may, upar natice Lo the person commanded W produce, move

al any Lme Tor an order to compel the production, inepection, cepying, wealing, or sampling.

Such an order 10 campal shat? protect any person who is net a party oran offieerof a pany from

sigmilivaut expense resulting from the inspecilon. copying, lesting, or sampling cammandcd.

{31{A) On Bmely imotian, the court by whish a subpoena was issued shall quash or madify
the subptigna il

(i} fils to atlow bi¢ time for

{ii) requires & person who iz nala party or an ofiicer of a party 1o tavel 10 o place
ore than 100 miics fram the place whore that persan resides, is employed orregulady tansacls
husiness fn person, except that, subject tothio provisions of clause {e)(3)(BY i) of this rule, such
a persan may in vrdes to atlend irix] be coinmanded to ravel from any such place within the
state in which the wial iz held;

(iii} recuires disclosure of privileged or other protected matter and no exceplion or
waiver applivs: or

(iv) subijecis a person to undue burden

(B} IF a subpoens

(i) requires digelosurs of x trage seeret or ather confidentiale h develoy
or cummereial infonnation, or ‘
{ii} requires disslosure ef an ined expert’s opindon or information nit

teseribiny specific svents or popumERCes in élspult ond resulting from the expert’s study made

not At the request of any peny. of
(it} requiires p person whe is nit # party or ki oiTicer of 8 party 1o incur subatential

expense Lo trave] mare than 100 miles to auend tiial, the court may. lo prodect 8 peryon subjert

1o or affected by the subpoena, quash or miodity (he subpowna or, iF the party in whase behall
the subpaena is Jssued shows a substamtial need for Lhe eslimony or malerial thol cannpt be
atherwize met withoul undue hardship and assures that the parson to whow the rubpoene is
nddroused will be rearonsbly compeamied, the cowrt nay arder appearancs or produciion only
upen specified conditions.

{d) DuTIES ™N RESPONDING TO SUBFOENA,

(1} LAY A persom yesponding Lo 2 subpoena e produce decuments shali praduce them as
they are kepl in the usual course of business or shafl organize and label them o correspond with
the cateporics in the dermand.

(5) IFa subpocni dues not specify tie formeor forms For producinis slectronically stored
informafion, 2 person respanding 19 & subpotnd must produce the information in a form or
fhrms in which the persan ordinarily maintains il or in a form or forine thol ere reasonably

usable.
A

(Cy 4 persoarespondingtoa weed patp thesmmeelec Wy stored
information in mas than one fanm.

{D} A peszon responding Lo & subpoenn need not provide discovery of electronically
stired information from soupees that the person identifics a5 not ressorably acoessible brcapse
of undue burden or cost. On maolion to compe] discavery or la quath, l.he person fmm whom
discavery is soupht musl show Mt Lhe information sough! is not
of undue burden or cosl. I that showing is made, the courd may m:nl:d:eless order discovery
from such sourses iFthe requesting party shows good cause, considering the Hmitations of Ruls
26(BH2HECY. The courl may speeify cenditions for the distovery,

(23 (A) Wheninformation subjest 1o a subpoena is withheld on a clafm tha i s prAvileged
or subjoet o p ion Bs {rial-preparation fals. the claim shull be made expressly and
shall be supporied by a deseription of the nailore of the dt copimunigations, or things
not preduced (hat is sofficicnt (0 enable the demanding party to contest the claim.

{B} §f information is preduced in respans 1o a subpoenn that is subject to o clatm of
privilege or of protection as Ikal-properalion malerial, the person making Uhe claim may notify
ay perty that recelved the information of the tlaim and the basis foriL After being notified,
a pirly must pramptly rerue, scqucsier, or destrey (he speeifisd information and any coples it
hax and mary pot uss or disclose 1he information until the claim is resalyed, A recsiving pamy
may promply presenl the infonmation o the count under seal for 1 delormingtion of the claim
IFthe secziving party disclosed the infonmation before being notified, i must take reasonable
stepa Jo retripve 11, The person whe produced the information mus) preserve e infonnation
until the elin is reyolved.

(&) CONTEMPT. Failure of amy persan withont edequate creuss 1o obey a puibpoena served upon
(lal person inay be deered o confempt of Lhe courl from which Ly subpoeny issued. An
adequnte eause tor failure 10 obey ¢xists whon 4 subpoena putpers lo requirc 2 nonpary lo
st(an;! (zr prvloce al & place not within the Jimils prvided by clase (3} of subpzrzgraph
{E)HA).
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ATTACHMENT
Pursuant to Federal Rule of Civil Procedure 45, the State of California, defendant in 5ig
Lagoon Rancheria v.l State of California., U.S. District Court, Northern District of California,
No. CV-09-1471-CW, hereby commands the custodian of reeords for the United States
Depariment of the Interior, Assistant Secretary—Indian Affairs (Assistant Secretary) to produce
.for inspection and copying the items specifically listed below that are in his possession, custody
or control. The production of said items for inspection and copying shall take place at 10:00 a.m.
onJ anuary 8, 2010, at the office of Governor Amold Schwarzenegger, 134 Hall of the States,
444 North Capito] Street NW, Washington D.C., 20001, Altematively, on or before the date and
time indicated above, the custodian of records may serve legible photocopies of the responsive
items on the State’s counsel, provided that the Assistant Secretary retains the oniginals or copies
from which such reproduciiOn was made until the final disposition of this action.
The production shall be pursuant to Federal Rule of Civil Procedure 43, and in
accordance with the definitions set forth below,
DETFINITIONS
1. *“9 ACRES” shall mean the real property acquired by the United States on
July 10, 1918, for the right of use and occupancy of Jim “Lagoon” Charley and his family, and
such other Indians as the Secretary of interior may see fit to settle on the tract.
2 “11 ACRES” shall inean the réal property acquired by the United States on July
20, 1994, 1o be held in trust for the BIG LAGOON RANCHERIA, more particulerly described in
the records of Humboldt County, California as Lot 2 of Seetion 13, in Township 9 North, Range
1 West of Humboldt Meridian, as shown by the official plat of the Government Survey of said

Township. EXCEPTING THEREFROM that portion thereof, described as follows:
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BEGINNING at a point on the South line of said Lot 2, distant 10 chains Easterly thereon from
the Southwest comer of said Lot 2; running then Northerly 14.50 chains on a line paralle] with
the West line of said Lot 2, to the waters of Big Lagoon; thence in a Southeasterly direction,
aleng the shore of_thelBig Lagoon, to the line between Lots 1 and 2 of said Section 13; thence
West along the South line of said Lot 2, 9.24 chains more or less, to the point of beginning.

3. “BIA” shall mean the Department of the Interior, Bureau of Indian Affairs.

4. “BIG LAGOON RANCHERIA?” shall mean the Indian tribe identified on the
BIA’s LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES as the Big Lagoon Rancheria
of Smith River Indians, or the Big Lagoon Rancheria.

5. “CALIFORNIA RANCHERIA ACT™ shall mean the Califormia Rancheria Act,
Pub.L. No. 85-671, 72 Stat. 619 (1958) (as amended by Pub.L. No. 88-419, 78 Stat. 390 (1964)).

6. “DOCUMENT” shall mean original {unless oihcmisa indicated) or duplicate
writings, recordings, and/or photographs as defined in Federal Rule of Evidence 1001, and
further includes, withort limitation, any handwriting, typewriting, printing, photostatting,
photographing and any other means of recording upon any tangible thing, any form of
communication or representation, including ]étters, words, pictures, images, sounds, or symbols,
or combinations of them. 1t includes, without limitation, notes, memoranda, letters, reports,
telegrams, telexes, publications, contracts, summaries, analyses, compilations, tabulations,
studics, transcripts, and recordings (including, without limitation, electronie recordings on
mudiotape, videotape, computer disks, hard drives, flash drives or other electronic media storage
devices, internal memory, magnetic tape, CD-ROM, electronic mail/messages, and attachments
thereto). It further includes, without limitation, all file copies, all other nonconfonnin;g copies,

no matter how prepared (therefore including electronic nonconfonming copies), and all drafl
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proposals in connection with such document, whether used or not. It further inciudes the files,
folders, notebooks, and/or binders in which any such document is maintained.

7. “LIST OF FERDERALLY RECOGNIZED INDIAN TRIBES” shall mean the
BIA’s list of “Indian Tribal Entities That Have a Government-to-government Relationship with
the United States,” 44 Fed.Rep. 7235 (Feb. 6, 1979), and each list of federally recogr'lized Indian
tribes subsequently published by the BIA in the Federal Register, including, without limitation,
each list of “Indian Entities Recognized and Eligible to Receive Services from the United
States,” as published in the Federal Register pursuant to section 104 of the Federally Recognized
Indian Tribe List Act of 1994, 25 U S.C. 479a-1.

8. “QCCUPY™ shall mean to use or reside in or on.

g, “PERTAINING TO” shall mean in whole or in part consisting, containing,
concerning, embodying, identifying, siating, consisting of| relating to, referring to, dealing with,
rGSpondirng to, reflecting, supporting, ecnnected with, commenting on, discussing, showing,
describing, mentioning, iinalyzing, evidencing, or having any logical or factual connection with
the matter referred to.

10.  “YUROQOK TRIBE” shall mean the Indian tribe identified on the BIA’s LIST OF
FEDERALLY RECOGNIZED mDIAN TRIBES as the Yurck Tribe of the Hoopa Valley
Reservation, or the Yurok Tribe of the Yurok Reservation,

11.  All references to the singulal'r include the plural, and all references to the plural
include the singular. All references to the masculine gender include the feminine and neuter -
genders and vice versa.,

12.  Each word used in these definitions and demands has the meaning ascribed to it in

the Random House Webster’s College Dictionary (1995}, unless otherwise herein defined.
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DOCUMENTS TO BE PRODUCED

Demand_for Production No. 1:

Each DOCUMENT PERTAINING TO any agency of the United States authorizing any
person to OCCUPY the 9 ACRES from January 1, 1918, to the date of this demand for
production.

Demand for Production No, 2.

Each DOCUMENT PERTAINING TO any agency of the United States authorizing any
person to OCCUPY the 11 ACRES from July 20, 1994, to the date of this demand for
production.

Demmand for Production No. 3:

Each DOCUMENT PERTAINING TO the lineal descendants of each person authorized
by any agency of the United States to OCCUPY the 9 ACRES from January 1, 1918, to the date
of this démand for production,

Demand for Production No. 4:

Each DOCUMENT PERTAINING TO the lineal descendants of each petson anthorized
by any agencylofthe United States to QCCUPY the 11 ACRES from July 20, 1994, to the date
of this demand for production. |

Demand for Production No. 5:

Each DOCUMENT PERTAINING TO BIA’s placamcn.t of BIG LAGOON

RANCHERIA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES.
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Demand for Preduction Ne, 6:

Each DOCUMENT PERTAINING TO the termination of BIG LAGOON RANCHERIA
as a federally recognized Indian tribe or tribal entity entitled io receive services from the United

States pursuant to the CALIFORNIA RANCHERIA ACT.

Demand for Productiqn No. 7:

Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON
RANCHERIA’S assets upon termination of BIG LAGOON RANCHERIA as a federally
recognized Indian tribe or tribal entity entitled to receive services from the United States
pursuant to the CALIFORNIA RANCHERIA ACT.

Demand for Productign No. 8:

Each DOCUMENT PERTAINING TO the BIA’s decision to classily BIG LAGOON
RANCHERIA as a federally recognized Indian tribe or tribal entity entitied to receive services
from the United States after such status had been terminated pursuant o the CALIFORNIA
RANCHERIA ACT.

Demand for Preduction No. 9;

Each DOCUMENT PERTAINING TO the Hoopa-Yurok Settlement Act, Pub.L. No,
100-580, § 11, 102 S1at. 2935, 25 U.5.C. § 1300i-10, including, without ]imitatibn, the

circumstances surrounding or leading to the enactment of the statute,

Demand for Production No. 10:
Each DOCUMENT PERTAINING TO the membership of BIG LAGOON

RANCHERIA.

Demand for Production No. 11:

Each DOCUMENT PERTAINING TQ a constitution for BIG LAGOON RANCHERIA.
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Demand for Production No. 12;

Fach DOCUMENT PERTAINING TO the relationship between BIG LAGOON
RANCHERIA and the YUROK TRIBE.

Demand for Production No. 13:

Each DOCUMENT PERTAINING TO the person commonly known as Jim “Lagoon”
Charley and his status as a member of an Indian tribe,

Demand for Production No, 14:

Each DOCUMENT PERTAINING TO the person commonly known as Jim “Lagoon”
Charley and whether the Indian tribe of which he was a member, if any, was under federal
jurisdiction in 1934.

Dcmand for Production No. 15:

Each DOCUMENT PERTAINING TO the person commonly known as Jim “Lagoon”
Charley and whether at any lime any agency of the United States granted him, or any of his
lineal descendants, authority to OCCUPY the 9 ACRES.

Demeand for Production No, 16:

Each DOCUMENT PERTAINING TO the person commonly known as Jim “Lagoon”
Charley and whether at any time any agency of the United States granted him, or any of his

lineal descendants, authority to OCCUPY the 1! ACRES,

Demand for Production No. 17:
Each DOCUMENT PERTAINING TO the person known as Lila Williams and her status

as a member of an Indian tribg.
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Demand for Production No, {8:

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether -
the Indian tribe of which she was a member, if any, was under federal jurisdiction in 1934.

Bremand for Producticn No. 19:

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether
al any time any agency of the United States granted her, or any of her lineal descendants,
authority to OCCUPY the 9 ACRES,

Demand for Production No. 20:

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether
at any time any agency of the United States granted her, or any of her lineal descendants,
authority to OCCUPY the 11 ACRES.

Demand for Produetion No. 21:

Each DOCUMENT FERTAINING TQ the person known as Tom Williams and his status

as a memberlof an Indian tribe.

Demand for Production No. 22:

Each DOCUMENT FERTAINING TO the person known as Tom Williams and whether '
the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934,

Demand for Production No, 23;

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether
at eny time any agency of the United States granted him, or any of his lineal descendants,

" authority to QCCUPY the 9 ACRES.
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Demand for Production No, 24:

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether

at any time any agency of the United States granted him, or any of his lineal descendants,
authority to OCCUPY the 11 ACRES.

Demand for Production No. 25:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorchead and her

status as a member of an Indian tribe,

Demand for Production No. 26;

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether the Indian tribe of which she was a member, if any, was under federal jurisdiction in

1934,

Demand for Production No. 27:

E'ach DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the ¢ ACRES.

Demand for Production No. 28:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether at any time any agency-of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the 11 ACRES,

Demand for Prodyction No. 29:

Each DOCUMENT PERTAINING TQ the person known as Ted Moorehead and his

status as a member of an Indian tribe.
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Demand for Production No. 30:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934,

Diemand for Production Na. 31;

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
at any time any agency of the United States granted him, or any of his lineal descendants,
authority to OCCUPY the  ACRES.

Demand for Production No. 32:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
at any time any agency of the United States granted him, or any of his lineal descendants,
authority to OCCUPY the 11 ACRES.

Demand for Production No. 33:

Each DOCUMENT PERTAINING TO the BIA’s understanding of the phrase “under
Federal jurisdiction” as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stat. 988, 25

U.S.C. § 479,

8A2009308375

BRO41142D.doc
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RANDALL A, FINAL, ESQ. (SBN 192159)

OFFICE ATTORNEY GEMERAL (SAN DIEGO)

110 WEST A STREET,SUITE 1100, CONT3 09-8485

SAN DIEGO CA g2101

619-645-2001 Ref. No. : 0614011-01

Attomey for: STATE QOF CALIFORNIA Atty. File No.: 121044285A2009309375

UNITED STATES DISTRICT COUHT, NO. DISTRICT OF CA
NORTHERN JUDICIAL DISTRICT

PLAINTIFF : BIG LAGOON RANCHERIA . Case No,; CV-08-1471
DEFENDANT : STATE OF CALIFORNIA PRCOF OF SERVICE

Hearing date : January 8, 2010 Time :10:00 AM Dept./Div.: .
1. Atthe time of service | was al least 18 years of age and not a party to this action.

2. I served coples of the LETTER DATED DECEMBER 16, 2008; SUBPOENA IN A CIVIL CASE

3. a. Paryserved : UNITED STATES DEPARTMENT OF THE INTERIOR ASSISTANT SECRETARY OF
INDIAN AFFAIRS CUSTODIAN OF RECORDS ATTENTION: SEQUOYAH SIMERMEYER
b. Personsarved : ROBIN BREEDMAN

(AUTHORIZED TO ACCERT SERVICE)

4, Address where the party was served 1849 C STREET, NORTH WEST
WASHINGTON, DC 20240 (Business)

5. I served the party .
a. by personal service. [ personally delivered the documents listed in item 2 to the party or person authorized 1o

receive service of process for the party {1} on December 22,2008 (2} at: 01:49 PM
6.  Witness fees were not demanded and were not paid.

7. Person who served papers

a. CHRISTIAN MILES d. Fee for service: $175.75

b. KNOX ATTORNEY SERVICE, INC. e. lany

" 2250 Fourth Avenue (3) a registered Califomia process server
San Disgo, Califomia 92101 {iy an independent contractor

c. 619-233-9700 (i) Registration No.: 152

(iil) County: San Diego

8.  Idaclare under penalty of perjury under the laws of the State of California that the foregoing is true and correct, -
SEE ATTAGHER NOTARIZER AFFIDAVIT

Date: January 6, 2010

Signature:
CHRISTIAN MiLES

Jud, Courn, form, rulp 2:150 CRC
JC Fonm FOS 010 {Rev. January 1, 2007) PROOF QF SERVICE
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AFFIDAVIT QOF PROCESS SERVER

United States District Court .- District Of Columbia

Big Lagoon Rancheria Attorney:

Plaintiff

. Randsall A, Pinal
Vs, 110 West A St., #1100
- San Diego, CA. 92101

State of California

Defendant
Case Number; Misc. N.D. Cal No, CV-09-1471 : Couri / Appearance Date: 01-08-2010

Couri Tlme: 10:00 am

Legal documents received by Knox Services on December 18th, 2009 at 2:15 PM 1o be served upon Custodian of
HRecords, Assistant Secretary for Indian Affairs U.S, Department of the Interior at 1849 C St.,, NW, Washingion,
DC. 20246

1, Christian Miles, swear and affinm that on December 22nd, 2009 at 1:49 PM, | did the fo]lowing:

Served Government Agency by delivering a conformed copy of this Letter dated December 16, 2609; Suhpoena in a
Civil Cage, to Robin Friedman as Authorlzed Agent of the within named agency, to wit: U.S. Deparfment of the
Interlor and informing that person of the contents of the documents,

Description of Person Acceptng Service:
Sex: Male Apge: 50 Height: §'S 'Weight: 160 Skin Color: White Hair Color; Black & Bald Glasses: Y

Supplementa! Data Appropriate i0 this Service:

I declare under penalty of perjury that the foregoing information contained in this affidavit is truc snd correct aﬁd that I
arn & professional process server over the age of 18 and have no inlerest in the above legal matter,

~ District of Columbia: S8 '
e é m é ~— 2 Subscribed and Sworn to bafora me,

Christian Miles
Process Server

g}
WPkoski, Notary Publie, D.C.

Kunox Services !
2250 Fourth Avenue Axpires Qctober 14, 2014
San Diggo, CA 2101
i . o Wlm'ﬂ)m,\
(619) 233-9700 & ‘“5””70 %
_._..“' S Oy "‘Eﬁ %
Tnternal Job ID; 0000029374 ixS g ?@. Ln 2
inioe ERYE:
el g P
Reference Number: 061401 | S ff W IS E

Copyright © 2005-2007 Process Server Central, LLC, All rights regerved,
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EDMUND G. BROWN JR. - ‘ State of California
Attorney General o DEPARTMENT OF JUSTICE

110 WEST A STREET, SUITE 1100
SAN DIEGO, CA 92101

P.Q. BOX 85266

SAN DIEGO, CA 92186-5266

Publie: (6 193 645-2001
Telephone: (619} 645-3075
Facsimile: (619) 645-2012

E-Mail: Randy Pinal{@doj.ca.gov -

February 19, 2010

Via facsimile (202) 208-5320 and
FedEx Ovemigﬂt Mail

Custodian of Records

Assistant Secretary—Indian Affairs
11.8. Department of the Interior
1849 C Street, N.W.

Washington, D.C. 20240

RE: Touwhy Request and Related Subpoena Duces Tecum
Big Lagoon Rancheria v, State of California
U.S. District Court, Northemn District of California, Case No. CV 09-1471 CW (JCS)

Dear Custodian of Records;

On December 22, 2009, the State of California served you with a Touhy request and
related subpoena duces tecum for documents necessary for its defense in the above-entitled
action. The subpoena commanded the Assistant Secretary—Indian Affairs to produce certain
documents to the Office of Governor Arnold Schwarzenegger, 134 Hell of the States, 444 North
Capitol Street, N.W., Washington, D.C., 20001 by January 8, 2010.

Having received no documents by the production deadline, I twice called the Assistant
Secretary's Office and left voicemails for Sequoyah Simermeyer on January 29, 2010, and
February 5, 2010. Jim Porter, Solicitor’s Office, Division of Indian Affairs, previously advised
me that Mr, Simermeyer was the appropriate contact in.the Assistant Secretary’s Office for
document subpoenas. As indicated in my voicernails, the purpose of my calls was to inguire
about the Assistant Secretary’s efforts to comply with the subpoena. To date, we have received
no response to the subpoena or my follow-up calls. This letter reiterates my previous inquiry as
to whether the Assistant Secretary intends to voluntarily comply with the discovery subpoena.
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Custodian of Records
February 19, 2010
Page 2

Please provide a written response to this letier by the close of business on February 22,
2010, indicating when you will properly serve the documents identified in the subpoena. While
the State prefers to avoid judicial intervention on this matter, continued lack of any response will
necessitate the State filing a motion to compel,

RANDALIL A, PINAL
Deputy Attorney General

For EDMUND G. BROWN JR.
Aftorney General

RAP:

SA20:09309375
8043387G.doc
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Randy Pinal - Subpoena in Big Lagoon Rancheria

From: '“Porter, James" <James.Porter@sol.doi.gov>

To: “randy.pinal@doj.ca.gov'” <randy.pinal@doj.ca.gov>
Date: 2/26/2010 7:39 AM

Subject: Subpoena in Big Lagoon Rancheria

H; Randy,

Yesterday, Mr. Simermeyer brought me your fetter of February 15. 1'm sorry that you haven't gotten meaningfu!
response so far.

The Department will handle your subpoena duces tecum as if it were a FOIA request. it is possible that your
subpoena is in the right hands already, but in order for me to efficiently pursue this matter, would it be possible
for you to email me your document request? (You'll have to decide whether your file is too Jarge to email).

Feel free to call me,
Best regards,
Jim

James W. Porter

Altorney-Advisor

Tribal Government and Alaska

Division of Indian AfTairs

Office of the Solicitor; Department of Interior
1849 C Street, NJW. Washington, D.C. 20240
Mail stop 6518

202-208-5349 (phone)

202-208-4115 (fax)

James. Porter@sol.doi.gov

This e-mail (including atiachments) is intended for the ise of the individual or entity ta which it is addressed. It may contain
information that is privileged, confidential, or otherwise protected by applicable lmv. If you are not the intended recipient,
you are hereby notified that any dissemination, distribution, copying, or use of this e-inail or its contents is sirictly
prohibited [ 'you receive this e-mail in errar, please notify the sender immediately and destroy all copies. Thank you
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EDMUND G. EROWN JR. State of Colifornia
Attarney General , DEPARTMENT OF JUSTICE
110 WEST A STREET, SUITE 1100

SAN DIEGO, CA 92101

P.O_DOX 85266
SAN DIEGO, CA 92186-5266

Public; sél 95 645-2001

Telephone; (619) 645-3073
Fatsimile; {619) 645-2012
E-Mail: Randy.Pinat@doj.ca.gov

January 22, 2010

Via facsimile (916} 978-5694 and overnight mail

Karen D. Koch, Assistarit Regional Solicitor
Office of the Regional Solicitor

Pacific Southwest Region

2800 Cottage Way, E-1712

Sacramento, California 95825

RE: Subpeenas Duees Tecum and Touhy Requests
Big Lagoon Rancheria v, State of California
United States District Court, Northern District of California, Case No. CV 09-1471 CW

Dear Ms. Kaoch:

Thank you for talking with me yesterday about the subpoenas duces tecun that the State
of California served upon the Bureau of Indian Affairs” (BIA) Pacific Regional Office (Regional
Office) and Northem California Agency in the above-entitled matter, You indicated that

* although Ms. Carmen Facio of the Regional Office had provided you with a copy of the
subpoena served upon the Regionat Office, the Regional Solicitor’s Office had not received
copies of the subpoenas and related Towhy requests. “As ! indicated, and subsequently ¢onfirmed
with our staff, we mailed courtesy copies of both subpoenas and Touhy requests to Mr, Dauiel G.
Shillito, Regional Sclicitor on December 18, 2009, the same day the documents were personally
served on staif at the Regional Office and Northemn California Agency. None of our meilings
were retumed. In any event, as yon requested, enclosed aré courtesy copies of the subpoenas and
Touhy requests.

Although responses to the subpoenas were due by January 8, 2010, and we received
nothing, we are willing to-continue the response date to Janyary 29, 2010, a full six weeks after
the subpoenas were served upon the Regional Office and Northem Californiia Agency. By
granting this extension, the State does not waive any claims or rights if may have to take
appropriate action to enforce the subpoenas.

Ags indicated in the Touhy requests, we hope the BIA, will grant the State a discretionary
fee waiver pursuant to 43 C.F.R. § 2.20(a)(6). If that request is denied, the Stafe can submit 2
separate request for 2 waiver of fees under 43 C.F.R. § 2.19, Also, as we discussed yesterday, I
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Karen D. Koch, Assistant Regional Salicitor
January 22, 2010
Page 2

am available to confer with you and BIA staff about the possibility of narrowing the scope of
documents sought by the subpeenas. To further alleviate any potential burden on the BIA, we
would ba pleased to send a paralegal to your office to review the files and makes copies or have

a copy service do the copying.

In addition, the Big Lagoon Rancheria has responded in formal discovery in this case that
the documents sought in the State’s subpoenas to the BIA should contain additional information
from which tl.. answers to several of our interrogatories 1nay be derived or ascertained. Given
that the Tribe has referred the State to information contained within the documents in the BIA’s
possession that are the subject of the State’s subpoenas, we look forward to the BIA’s production

of the requested documents.

Thank you for your consideration. Please contact me if you have any questions or

comments,
Sincegely,
RANDALL A, PINAL
Deputy Attorney General

For EDMUND G. BROWN JR.

Attorney General

RAP;

Enclosures

SAZ009309375

#0425201.doc
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EDMUND G. BROWN JR. State af California
Attorney General : DEPARTMENT OF JUSTICE

110 WEST A STREET, SUITE 1100)
SAN DIEGD, CA 52107

7.0, BOX 85265

SAN DIEGO, CA 92186-5266

Public: {619) §45-2001
Telephene: {619} 645-3075
FaGSIm!ie {(619) 645-2012

E-Mail: Randy.Pinal@doj.ca.gov

December 16, 2009

Custodian of Records

U.8. Department of the Interior
Bureau of Indian Alfairs
Pacific Regional Office

2800 Cottage Way
Sacramento, California 95825

RE:  Touhy Request and Related Subpoena Duces Tecum
Big Lagoon Rancheria v, State of California
United States District Court, Northern District of California, Case No, CV 09-1471 CW

Dear Custodian of Records:

The State of California (State) is 2 defendant in Big Lagoon Rancheria v, Stale of
California, United States District Court, Northern District of California, No. CV 09-1471 CW
{Big Lagoon). In that case, plaintiff Big Lagoon Rancheria (Big Lagoon or Rancheria) asserts
that the State has negotiated a tribal-state class 11l gaming compact in bad faith. Concurrent with
this letter, the State has issued you a subpoena duces tecum for documents necessary for its
defense in Big Lagoon. It is our understanding that before the Department of the Interior will
comply with a subpoenz in a case in which the United States is not a party, the subpoena must be
accompanied by a written request in compliance with the Department’s so- -called Touhy
regnlations. By submitting this Tuohy request, the State does not waive any claims or rights il
may have to iake appropriate action on the subpoena issued you concurrently with this letter.

L " Touhy Request
A, Identification of Documents (43 C.F.R. § 2.84(a}))
The requested records are set forth in the accompanying subpoena duces tceum issued

you with this letter. For your convenience, the documents sought by the subpoena are restated
here (capitalized words-and phrases are defined in the subpoeva);
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Custodian of Records
December 16, 2009
Page 2

1. Each DOCUMENT PERTAINING TO any agency of the United States
authorizing any person to OCCUPY the 9 ACRES from Jenuary 1, 1918, to the date of this
demand for production,

2. Each DOCUMENT PERTAINING TOQ any agency of the United States
authorizing any person to OCCUPY the 11 ACRES from July 20, 1994, to the date of this
demand for production.

3. Each DOCUMENT PERTAINING TQO the lineal descendants of each person
authorized by any agency of the United States to QCCUPY the 9 ACRES from January I, 1918,
to the date of this demand for prodiction.

4, Bach DOCUMENT PERTAINING TO the lincal descendants of each persen
authorized by any agency of the United States to OCCUPY the 11 ACRES from July 20, 1994,
to the date of this demﬂnd for preducticn.

3. Each DOCUMENT PERTAINING TO BIA’s placement of BIG LAGOON
RANCHERIA on the LIST OF FEDI:RALLY RECOGNIZED INDIAN TRIBES.

0. Esch DOCUMENT PERTAINING TO the termination of BIG LAGOON
RANCHERIA as a federally recognized Indian tribe or tribal entity entitled to receivc services
from the United States pursuant to the CALIFORNIA RANCHERIA ACT. ‘

7. Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON
RANCHERIA’S assets upon termination of BIG LAGOON RANCHERIA as a federally
recognized Indian tribe or tribal entity entitled to receive services from the United States
pursuani to the CALIFORNIA RANCHERIA ACT.

8. Fach DOCUMENT PERTAINING TO the BIA’s decision to classify BIG
LAGOON RANCHERIA as a federally recognized Indian tribe or tribal entity entitled to receive
services from the United States after such status had been terminated pursuant to the
CALIFORNIA RANCHERIA ACT. '

8. Ench DOCUMENT PERTAINING TO the Hoopa-Yurok Settlement Act, Pub.L.
No. 100-580, § 11, 102 Stat. 2935, 25 U.S.C. § 1300i-10, including, without limitation, the
circumstances surrounding or leading to the enactment of'the statute.

10, Each DOCUMENT PERTAINTNG TO the mermbership of BIG LAGOON
RANCHERIA.

11, Hach DOCUMENT PERTAINING TO a constitution for BIG LAGOON
RANCHERIA.
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Custedian of Records
December 16, 2009
Page 3

12.  Each DOCUMENT PERTAINING TQ the relationship between BIG LAGOON
RAMNCHERIA and the YUROK TRIBE.

3. Each DOCUMENT PERTAINING TO the person commonly known as Jim
"Leagoon™ Charley and his status as a member 6f an Indian tribe.

14, Each DOCUMENT PERTAINING TQ the person commenly known as Jim
“Lagoon” Charley and whether the Indjan Libe of which he was a member, if any, was under
fedetal jurisdiction in 1934,

15,  Each DOCUMENT PERTAINING TQ the person conumonly known as Jim
“Lagoon™ Charley and whether at any time any agency of the United States pranted him, or any
o hig lineal descendaiits, authority to OCCURY the 9 ACRES.

16.  Bach DOCUMENT PERTAINING TO the person commonly known as Jim
“Lagoon” Charley and whether at any time any agency of the United States granted him, or any
of his lineal descendants, authority to QCCUPY the 1} ACRES.

t7.  Each DOCUMENT PERTAINING TO the person known as Liia Williams and
her status a5 a member of an Indian tribe.

18.  Each DOCUMENT PERTAINING TO the person known as Lila Williams and
whether the Indian tribe of which she was a meémber, if any, was onder federal jurisdiction in

1934.

19.  Each DOCUMENT PERTAINING TO the person known as Lila Williams and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, autherity to OCCUPY the 9 ACRES.

20.  Each DOCUMENT PERTAINING TO the person known as Lila Williams and
whether at any time any agency of the United States granted her, or any of her lineat
descendants, authority to OCCUPY the 11 ACRES.

21. Each DOCUMENT PERTAINING TO the person known as Tom Williams and
his status as 2 mmember of an Indian tribe.

22, Each DOCUMENT PERTAINING TO the person known as Tom Williams and
whether the Indian tribe of which he was a member, if any, was under federal jurisdiction in

1934,

23.  Bach DOCUMENT PERTAINING TO the person known as Tom Williams and
whether at any time any agency of the United States granted him, or any of his lineal
descendants, authonty {o OCCUPY the 9 ACRES.
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Custodian of Records
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24.  Each DOCUMENT PERTAINING TO the person known as Tom Williamns and
wheiher ot any time any agency of thie Unitad States granted him, or any of his lineal
descendants, authority to OCCUPY the 11 ACRES.

25, Each DOCUMENT PERTAINING TO the person known as Beverly Moaorchead
and her status as ¢ member of an Indian tribe.

26.  Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead
end whether the Indian tribe of which she was a member, if any, was under federal jurisdiction in
1934,

27, Each DOCUMENT PERTAINING TO the person known as Beverly Moorghead
and whether at any time any agency of the United States granted her, or any of her lincal
descendants, anthority to OCCUFY the 9 ACRES.

28.  Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead
and whether, at any time any agency of the United States granted her, or any of het lineal
descendants, authority to OCCUPY the 11 ACRES,

29.  Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and
his status as a member of an Indian tribe. ’

30.  Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and
whether the Indian tribe of which he was a member, if any, was under federal jurisdiction in
1934,

31.  Each DOCUMENT PERTAINING TQ the person known as Ted Moorehead and
whether at any time any agency of the United States granted him, or any of his lineal
descendants, guthority to QCCUPY the 9 ACRES.

32,  Bach DOCUMENT PERTAINING TO the persen known as Ted Moorehead and
whether at any time any agency of the United States granted him, or any of his lineal
descendants, anthority to QCCUPY the 11 ACRES.

33,  Each DOCUMENT PERTAINING TO the BIA’s understanding of the phrase
“under Federal jurigdiction™ as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stat,

088.25 U.8.C. § 479.
B. Relevanee (43 C.F.R. § 2.84(b))

‘The documents are relevant to the State's defense in Big Lagoon. In that actian, the State
has asserted as a defense to Big Lagoon’s allegations of bad faith negotiation the fact that it is
not in the public intercst to consider the land where Big Lagoon proposes to locate a Gamiog
Facility eligible lands within the meaning of the Indian Gaming Regulatory Act, 18 U.S.C, §§
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i166-1168, 25 U.5.C. §§ 2701-2721 (IGRA), because under the United States Supreme Court
de‘g-isi.on in Carcieri v. Sajazar, 129 5.Ct. 1058 (2009) the Secretary of the Interior lacked the
authority to acquire that land in trust for Big Lagoon. The State is, therefors, entitled to conduct
discovery into the siatus of the relationship between Big Lagoon and the United States at the
time the Indian Reorganization Aet, 25 U.S.C. § 461 et seq. was enacted as evidenced by
documents involving the history of that relationship.

C.  Parties (43 C.Y.R. § 2.84(c))

In Big Lagoon, the State is the defendant and Big Lagoon is the plaintiff. Big Lagoon is
the beneficiary of vatious programs and services provided by the Department’s Bureau of Indian
Affairs. THe State does not participate in programs or receive services provided by the
Department.

D, Records are Unavailabie Elsewhere (43 C.F.R. § 2.84{d))

The State seeks official Department records, preferably authenticated, which no other
source can provide. The State hag requested in formal discovery that Big Lagoon produce
similar documents; however, Big Lagoon can produce only those docurnents in its pogsession.
There is no guarantee that the Department has provided Big Lagoon with all documents
responsive to the subpoena, and, if it has, that Big Lagoon has retained, or will produce, without
objection, the responsive documents.

E,  Compliance with 43 C.F.R. § 2.88 (43 C.F.R. § 2.84(g))

This Tawhy Request complies withi 43 C.F.R. § 2.88 because, as indicated, the State is
unable to obtain authenticated copies of the documents from another source, See 43 C.F.R. §
2.88(a). In this instance, record production is appropriate under Federal Rule of Civil Procedure
45 and the related subpoena duces tecum issued to you pursuant to that rule. See id. § 2.88(b).
The State is unaware of any impediment that producing the requested docurnents would present
to the Department conducting its official business. See id. § 2.88(c)(1). Document production
would not require the Department to take sides in Big Lagoon or in any way render it partial in
eonducting business with Big Lagoon or the Statc and its officers and agents. See id §
2.88(cH2). The substance of Big Lagoon’s action against the State does not invelve the
Department’s mission or programs, and the State does not immediately foresee any need to
include the Department in litigating that action, see id. § 2.88(c){(3); however, the Department is
reguired to comply with the decisions of the United States Supreme Court and the State merely
seeks documents relaled to that responsibility.

In addition, the parties in Big Lagoon are tribal ana state governments. Therefore, there
is no risk of spending the Department’s time for a privatc purpose. See id. § 2.88(c)(4). The
potential for similar requests is negligible as this request is being made for the limited purpose of
allowing the State to present a defense in Sig Lagoon, and it is based upon facts [imited to Big
Lagoon alone. See id. § 2.88(c)(5). At this point, the State is unaware whether any of the
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requested documents include povilegerd or protected matters as none have been identified or
asserted. See id. § 2.88(c)(6). The State is willing to disouss these matters with the Department
should the need arise. Last, the State is unaware of any circurnstances under which producing
the requested documents would impose an undue burden on the Department, see id. § 2.88(c)(7);
however, the State remains willing to discuss such concems should they arise.

il Costs

Hf the costs related to processing this Towky Request exceed 330, see 43 CF.R. §
2.16(b}(2} & Appendix C to Part 2, the State requests a discretionary fee waiver pursuant to 43
C.F.R. § 2.20(a)(6). X thatrequest is denied, the State will submit a separate request for a
watver of fees under 43 CFR. § 2.19,

IH. Conelosion

As the Department’s Touhy regulations are not intended to impede appropriate disclosure
lo the State, see 43 C.F.R. § 2.80(e), we look forward to your production of the requested
documents. If additienal information or clarification is necessary, please contact me directly at
the telephone number, e-mail address or fax number listed above. Thank you for your

consideration,
Sincarely, 3
)l
4

RANDALL A. PINAL
Deputy Attorney General

For EDMUND G. BROWN JR,
Attomey General

RAP:1a

ce. Dale Risling, Acting Regional Director
Daniel G, Shillito, Regional Solicitor

" SANY3093TS
Fidat izt doc
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Issued by the
UUNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
BIG LAGOON RANCHERIA SUBPOENA IN A CIVIL CASE

V.
STATE OF CALIFORNIA .
Case Number;! Misc.
N.D. Cal. No. CV-08-1471

T(; Custodian of Records (Atin: Dale Risling)

Pacific Regicia: Office

Bureau of indian Afiairs

United Stetes Department of the Interior
O YOU ARE COMMANDED to appear in the United States District court at the place, date, and time specified below (o

testify in the above case.

PLACE OF TESTIMONY COURTROOM

DATE AND TIME-

[ YOU ARE COMMANDED o appear ai the place, date, and time specified below Lo testify at the taking of a depositicn
in the above case,

M.ACE OF DEPOSITION DATE AND TIME

@ YOU ARE COMMANDED to produce and permil inspection and copying of the following documents or abjects ar the
place, date, and time specificd below (list documents or objects):
See Attachment.

. PLACE california Atiorney General’s Office, 1300 | Strest, 15h Fioor, Sacramento, CA, DATE AND TIME

85814, Attn: Linda Thorpe 1/8/2010 10:00 2m
0O YOU ARE COMMANDED to permit inspection of the following premises at the date and time specilied balow.
TREMISES DATE AND TIME

Any arganization not a party to this suit that is subpoenged for the teking of & deposition shall designaw one or more officers,
directors, or managing agers, or other persons who consent o testify on its behalf, and may set forih, for cach person designated, the
matiers on which the person will festify. Federal Rules of Civil Procedure, 30{b)(6).

ISSUING OFFICER'S SIGNATIRE TITLE (SNDICATE W ATTORNEY FOR PLAINTIFF OR DEFENDANT) | DATE
P 12/16/2008

T ssUINGDFPICER SNAMT, ADDRESS AND PHONE NUMBER
Randall A. Pinal, 110 West A Street, Suile 1100, San Diego, CA, 92101, {819) 645-3075

{Se Role 45, Frderal Rules af Civit Procedune, Subdivisions (o), (d}, and {e), on st paped

IT aption 15 pending thdistrict other thim distriet of Issunnoe, siate distriel under saze momber.
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e e e A

PROOFE OF SERVICE

DATE PLACE
SERVED
SERVED ON {PRINT MAME]} MANNER OF SERVICE
TITLE

SERVED BY {FRINT NAME})

DECLARATION OF SERVER

I declare under penalty of perjury underthe laws.of the United States of America that the foregoing information contained

in the Proof ol Scrvice is inie and correct.

Executed on

DATE

SIGNATURE OF SERVER

ADDEESS OF SERYER

Rube A8, Federal Rules ot Civil Procedure, Subdivisions-(ed, (dy, and (e}, as amended on December 1, 2006:

] PRLH L LR U FRERGNS ST jO SiiaiRas
L1 A pmty o sy responsiBihe for e tssuanee and sorvice ol s subpoen shall ke
reasapable sUips 1o avoid imposiog undue burden or expense on 5 person subject to thal
aubpueny, The eawrl on beha bl ol whichthe subpounr wos issued shali ealoree this duty and
impase upoh this puny or ooy in broach ol s oty an nppropria!e sanativn, whivi inay
irizhude, bt is oot limited 1o, fnst varmings and a ressunable stlomey s foe,
2} (A) A pa.rsun canun:mdenj 1] pn!duw und pemeil mspection, copying, weting, wr
pling of dusiy ically stored infyrmmtion, books, pupurs, dssuments or tangitke
thingzs, or inspectivn of pmnuses need Rot sppear N peraon @ the place of productian oy
unkess { I uppear for deposition, ieating or rial,
(R} Subjeer ta govugeuph {412} of this rule, 8 personconuninded 10 produse ond peemit
Hgpection, copying, lesling, ar simpling may. within 14 diys aller service of e subpoet or
helor the e specttied For comphanee i sueh time Is [ess than 1 doys afier sorvice, setve
ugnan Il ity e sltamey o b Ty thee sul written objcelivn o produting oy or i
af the L ivaterints e bny ihe prondses - oo g g eleeiranically staned
fomaeon in the form or Foning requesiod, § fobjection s inade, e prity servingthe subpoens
sheall not b esiidod b inspect, copy, tedt, or sample the malerizls vrinspect e promises excepl
pursnai o erder of the court by wlich the subpouna was issued. Mobjection bas beenmatle,
e ity serving Ve subpoen gy, Open nodee e peoon covmnanded 1 produce, maove
atany e for an onder 1o onpel te production, inspution, sopying, (esling, or snpling,
Suuha:mrdm- to euinpet shuli pmlcclany perzon who i§mes 0 pary or an oiticerof a pary fmln

10 or Eiicied By die subpoena, quoth ur tiodify the subpwetan or i e pany 1 whose bel il
the subpoand is issued sliows 0 suboaminf weed Ry e festimany ar madeiind Ba? eannot e
wthenyite med without andue hardstip and aswures diat the persan to whon the subipuena &
addh dim il be hly comp |, the coun may order appeurente or preduciion oply
upoh speLifiad cundilions:

t5 DhIT1ES 1N RESPONDING TO SUBMIENS,
1114A) A person responding m 1 subpoete (o produce docureents shall produce dein as
Ity are kepl in the usual eourse of business or sha!l organfza and fabet then w womespond with

Hie ciaveparics in the denmnd,

B} L0 subpoema dows st specily the farm ar lonms for producing elevtromeally stened
infurmstion a person repanding o e suby miusi produte e inf ioiy in a form ot
farmits in which the person ardinarily maintaing it or in a Tovs or firms that #ve rensonably
ugable.

Tues t lectrunizally stared

(') A person responding lo o need not
informelion v more thon one farm.

(1 A person raxposding {0 2 subpioena need sol providy diseavery of eleconically
subeed infonnztion Fomsoumses thal the purjon idemtifies is not reasonably secessiblie bucate:
of undue burden or cost. On motion te l:ompcl diszovery or 11 qunsh, l]u.' person Fom whem
dissuvery is sought mus{ show that the i sought isnalT bl becanse
of unduc busdea or cost, 7F that showing s mude, the colirt may vonttheless order digoovery
feam sugh ilMthe pasty shiws good cause. vonsidering Hy limitatons of Rute

1 i from thi inspection, copping, lesting. er sampli
&3] M}On sitely mation. e cowrt by which o subpuenc was issued shall quas.h ar thodify

thie subpamn I i1

{4 fhdls 1o gllow ble dumy Tar cuing

(i1} requires a poeson who is 0ot o piny oran ofTicer ol 2 proty 1o ravel s ploce
more dian 100 miles Frern (he place wliere fat person residus. is enploved or vegulady rinsicts
heunness in person, excepl that. subjeci i the pravisions of clause (c{ 3BT} of this rake, such
a pursan way iy ovder woasend tozl be enomnanded o trave] Tom any sucl plaze within dte
shite i which de tind fs hetd:

L) peauires disalosure of provilapgiad orather protedied wetter angd ne cxeeplion or
wanver applivs, or

) subpuels o person i ooy Dl

(T It'ar solbpere

(1} veggines disclosune ol dbade segred oeelbee eonfide il reseanch, develop
i coiniror) Wi, of
b} requines disclasute of i T expen’s upinloy or ok ol o

desenbutg specHie evelins orgecnmices i dispuie and vosubling o the expent's srudy matle
b Al (he negieest of sy KRy or

{nikd tegones o prerson whe 5 pata pasty oran wificer o a pany o Bear subsiasntin
wypretrse el o Ui FXE e o atteed nalo e coent wiay, 1w Mol 8 pusan subject

2aMENZHCT. The cowrt :mly wpeei v gunditingg fe e disecovery.

{33 AT Whon ialammation subjectio g subpoens is witlbield oma clin b st povijepsd
ar subjcel i p iarl a5 ITtal-p materiads. the claom shalt be made espresty apd
shrll b suppartad by o description of e wamne of tre documents, conumditications, vr hings
et progused that is suffieiznt wenable the demandivg prny 1o contest e cigin.

{B) If infarrmation Is produced in respons: Lo s subpoena Wi is sobject i clnim of
priviless or of protechian as il prepanation material, the poeson inaking v slaim may wify
ity parsy thet eerdved the infarmation of the claim and the basis for i Ader being eoiffied,
& parly must promptly retum, sequester, or distroy the specified infimemion nnd any vopies
Tag and may n use o disclose the infamtion anlil the cladnn is resihved A aeeeiving pany
may promaptly presend the init 10 the conrt under seal for  deermumangp of de slain,
A e reoelvibyy paviy digclosed the fnformarion before being notified, it must ke reasorbie
sleps to refrieve . The possen i produced ke infannnion must preserve the ilbnmiton
undif el is resolved.

{i5) Coreriarr, Faflere of any person without ideguate pxcuse (o ohey b subpuena served tpan
it purson iy be deomed 3 eonterpt of the eourt from which e sulipoew isned An
ndequste czuse for failnr 1o obey wists when o subpeend purpons 1o require 2 nonpany i
afendd of produce At o place ant within the linits prvided hy clatse Ui} of sehpacgmph
{efl3)AL
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ATTACHMENT

Pursuant to Federal Rule of Civil Procedure 435, the State of Californin, defendant in Big
Lagoon Rancheria v. State of California, 1.S. District Court, Northern District of Califomia, No.
CV-09-1471-CW, hereby commands the custodian of records for the United States Department
of the Interior, Bureau of indian Affairs, Pacific Regional Office {BI1A Pacific Region) 1o
produce for inspection and copyinp the items specifically listed below that are in its possession,
custody or control. The production of said items for inspection a:nd copying shall take place at
10:00 a.m. on Jal-;uary 8, 20110, at the California Attomey General’s Office, 1300 I Street, ! 5th
Floor, Sacramento, Califoinia, 95814, Alternatively, on or before the date and time indicated
above, the custodian of records may serve legi'hié photacopies of the responsive items on the
State’s counsel, provided that the BIA Pacific Region retains the originals or copies from which
such reproduction was made until the final dispogition of this action.

The praduction shall be pursuant to Federal Rule of Civil Procedure 45, and in

accordance with the definitions set forth below.

DEFINITIONS

l. “9 ACRES” shall mean the rea! property acquired by the United States on July 10,
1918, for the right of use and occupancy of Jim “Lagoon” Charley and his family, and such other
Iindians as the Seé;‘ctury of Interior'may see fit to settle on the tract.

2 *“11 ACRES" shall mean the real property acquired by the United States on July

Pl

20, 1994, to be held in irust for the BIG LAGOON RANCHERIA, more particularly deseribed in
the records of Humboldt County, California as Lot 2 of Section 13, in Township 9 North, Range
1 West of Humboldt Meridian, as shown by the official plat of the Govermment Survey of said

Township. EXCEPTING THEREFRQOM that portion thereof, described as follows;
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BEGINNING at a point on the South line of said Lot 2, distant 10 chains Easterly thereon from
the Southwest corner of said Lot 2; running 1heﬁ Northerly 14,50 chains on a line paraile] with
the West line of said Lot 2, to the waters of Big Lapoon; thence in a Southeasterly direction,
along the shore of the Big Lagoon, to the IinE‘EEtWCCH Lots 1 and 2 of said Section 13; thence
West along the South lire of said Lot 2, 9.24 chains more or less, to the point of beginning.

3, “BIA™ shall mean the Department of the Interior, Bureau of Indian A [Tairs.

4, “BIG LAGOON RANCHERIA™ shall mean the Indian tribe identified on the
BIA's LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES as the Big Lagooi: Rancheria
of Sinith River Indians, or the Big Lagoon Rancheria.

3, “CALIFORNIA RANCHERIA ACT"” shall mean the California Rancheria Act,
Pub.L. No. 85-671, 72 Stat. 619 {1958) (as amended by Pub.L. No. 88-419, 78 Stat. 390 {1964)).

6. “DOCUMENT™ shall mean original {unless otherwise indicated) or duplicate
writings, recordings, and/or photographs as defined in Federal Rule of Evidence 1001, and
further includes, without limitation, any handwriting, typewriting, printing, phatostatting,
photagraphing and any other means of recording upon any tangible thing, any form of
comnunication or representation, inciuding letters, words, pictures, images, sounds, or symbols,
or combinations of them. It includes, without imitation, notes, memoranda, ietters, reports,
telegrams, teloxes, publications, contracts, summaries, analyses, compilations, tabulations,
studies, transeripts, and recordings (including, without Hmitation, electronic recordings on
audiotape, videotape, computer disks, hard drives, flash drives or dther electronic miedia storage
devices, internal memory, magnetic lape, CD-ROM, clectronje mail/messages, and atiachments
- thereto). 1t further includes, without limitation, all file copies, all ather noneonforming copies,

no matler how prepared (thersfore including elertranic nonconforming copies), and all drafi
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proposals in conneetion with such document, whether used or not. [t further includes the ﬁles,-
folders, notebooks, and/or binders in which any such document is maintained,

7. | “LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES™ shall mean the
BIA's Iist of “Indian Tribal Entities That Have a Government-to-government Relationship with
the United States,” 44 Fed.Reg, 7235 (Feb. 6, 1979), and each list of federaily recognized Indian
tribes subsey uentljf published by the BIA i1 the Federal Repister, including, without limitation,
cach list of “Indian Entities Recognized and Eligible to Receive Services from the United -
States,” us published in the Federal Register pursuant ta section 104 of the Federally Recognized
Indian Tribe List Act of 1994, 25 U.S.C, 479-1.

8§ - "0OCCUpPY" ;shall mean to use or reside in or on.

9. “PERTAINING TO"” shall mean in whole or in part consisting, containing,
concerning, embuodying, identifying, stating, consisting of, relating to, referring to, dealing with,
respanding to, rci‘]ﬂcti;xg, supporting, conneeted with, commenting on, discussing, showing,
describing, mentioning, analyzing, evidencing, or having any logical or factual connection with
the matler referred tw.

10.  “YUROK TRIBE” shall mean the Indian tribe identified on the BIA’s LIST OF
FEDERALLY RECOGNIZED INDIAN TRIBES as the Yurok Tri.be of the Hoapa Valley
Reservation, or the Yurok Tribe of the Yurok Reservation.

It All references to the singular include the plursl, and all references fo the piural
include the singular. All references to the mascutine gender include the ferninine and neuter
penders and vice versa,

i2. Each word used in these definitions and demands has the meaning ascribed to it in

the Random House Webster's Caollege Dictionary (1995), unless otherwise herein defined.
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DOCUMENTS TO BE PRODUCED

Demand for Production No. |:

Each DOCUMENT PBERTAINING TO any agency of the United States authorizing any
person to OCCUPY the 9 ACRES from January 1, 1918, to the date of this demand for
production,

Demand for i soduction Na. 2:

Each DOCUMENT PERTAINING TO any agency of the United States anthorizing any
persen to OCCUPY the 11 ACRES from July 20, 1994, to the date of this demand for
production.

Demand for Production No. 3:

Each DOCUMENT PERTAINING TQ the lineal descendants of gach persan authorized
by any agency of the United St&;tes to QCCUPY (he 9 ACRES from January 1, 1918, to the date
of this demand for production.

Demend for Production No. 4:

Each DOCUMENT PERTAINING TO the lineal descendants of each person authorized
by any agency of the United States to OCCUPY the {1 ACRES fom July 20, 1994, to the date
of this demand for production.

Demand for Production No. 5:

Each DOCUMENT PERTAINING TO BIA's placement of BIG LAGOON

RANCHERIA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES,
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Demand for Production No, é:

Bach DOCUMENT PERTAINING TO the termination of BIG LAGOON RANCHERIA
as a federally recognized Indian tribe or tribal entity entitled to receive services from the United
States pursuant to the CALIFORNIA RANCHERIA ACT,

Demand for Produetion Mo, 7:

Each DOCUMENT PERTAININC TO the distributees of BIG LAGOON
RANCHERIA’S assets upon termination of BIG LAGOON RANCHERIA as a federally
recognized indian tribe or tribal entity entitled to receive services from the United States
pursuant to the CALIFORNIA RANCHERIA ACT,

Demand for Production No, 3:

Each DOCUMENT PERTAINING TO the BIA’s decision to classify BIG LAGOON
RANCHERIA as a federally recognized Indian tribe or tribal entity entitled o receive services
from the United States after such status had been terminated pursuant to the CALIFORNIA
RANCHERIA ACT.

Demand for Production No. 9:

Each DOCUMENT PERTAINING TO the Hoopa-Yurok Settlement Act, Pub.L.. No.
100-580, § 11, 102 Stat. 2935, 25 U.S.C. § 1300i-10, including, without limitation, the
circomstances surrounding or leading o the enactment of the statute.

Demand for Production No. 10:

Bach DOCUMENT PERTAINING TO the membership of BIG LAGOON

RANCHERIA.

Demand for Production No, 11:

Each DOQCUMENT PERTAINING TO a constitution for BIG LAGOON RANCHERIA.
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Demand for Production No. 12:

Fach DOCUMENT PERTAINING TQ the relationship between BIG LAGOON
RANCHERIA and the YUROK TRIBE.

Demand for Production No. 13:

Each DOCUMENT PERTAINING TO the person commonly known as Jim *Lagoon™
Charley and his status as a member of an Indian tribe.

Demand for Productien No. 14:

Each DOCUMENT PERTAINING TQ the person commonly known as Jim “Lagoon”
Charley and whether the Indian tribe of which he was a member, if any, was under tederal
Jjurisdiction in | 934,

Demand for Production No. 15:

Each DOCUMENT PERTAINING TQ the person commonly known as Jim “Lagoon™
Charley and whether at any time any agency of the United States granted him, or any of his
lineat descendants, authority to QCCUPY the 9 ACRES.

Demand for Production No. 16:

Each DOCUMENT PERTAINING TQ the person commonly known as Jim “Lagoon™
Charley and whether at any time any agency of the United States granied him, or any of his
lineal descendants, autharity to OCCUPY the 11 ACRES.

Demand for Production No, 17;
Each DOéUMENT PERTAINING TQ the person known as [.ila Williams and her status

as a member of an Indian tribe.
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Demand for Preduction No. 18:

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether
the Indian tribe of which she was a member, if any, was under federal jurisdiction in 1934.

Pemand for Productioun No, 19:

Each DOCUMENT PERTAINING TO the persan known as Lila Williams and whether
at any time-uuy agency of the United States granted her, or any of her lineal descendants,
authority to OCCUPY the 9 ACRES.

Demand for Production No. 20:

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether
at any time dny agency of the United States pranted her, or any of her linea! descendants,
authority to OCCUPY the 11 ACRES.

Demand for Production No. 21:

Each DOCUMENT PERTAINING TO the person known as Tom Williams and his status
8s 1 member of an Indian tribe,

Demand for Production No, 22:

Bach DOCUMENT PERTAINING TO the person known as Tom Williams and whether
the Indian tribe of which he wes a member, if any, was under federal jurisdiction in 1934,

Demand for Production Ne. 23:

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether
at any time any agency of the United States granted him, or any of his lineal descendants,

authority to OCCUPY ihe @ ACRES.
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Demand for Production No. 24:

Each DOCUMENT PERTAINING TO the perscn known as Tom Williams and whether

at any time any agency of the United States granted him, or any of his lineal descendants,
anthority to OCCUPY the 11 ACRES,

Demeand for Production No., 25%:

Euch DOCUMENT PERTAINING TO the persort knawn as Beverly Moorehead and her

status as a member of an Indian tribe.

Demand for Production No. 26:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether the Indidn tribe of which she was a member, if any, was under federal jurisdiction in
1034,

Demand for Production No. 27;

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, anthorty to OCCUPY the 9 ACRES.

Demand for Production No. 28:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the 11 ACRES.

Demeand for Production No. 29;

Each DOCUMENT PERTAINING TO the person known as Ted Mecrehead and his

status as 4 member of an Indian tribe.
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Bémand for Production No. 30:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934.

Demand for Production No., 31

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
at any time ari, agency of the United States granted him, or any of his lineal descendants,
authority to OCCUPY the 9 ACRES.

Demang for Preduction No, 32:

Lach DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
at any time any agency of the United States granted him, or any of his lineal descendants,
authority toa OCCUPY the 11 ACRES.

Demand for Production No. 33;

Each DOCUMENT PERTAINING TQ the BIA’s understanding of the phrase “under

Federal jurisdiction” as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stal. 988, 25

U.B.C. §479.

S5A2009309375

30411442 doc
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EDMUND G. BROWN JR. State af California
Attorney Generul DEPARTMENT OF JUSTICE

110 WEST A STREET, SUNTE 1100
SAN DIEGO, CA 9211

P.D. BDX 85266

SAN DIEGO, CA 92186-5266

Public: 5619 §45-2001
Telephone: (619) 645-3075
Facsimile: (619) 645-2012
E-Mail: Rendy.Pinali@do].ca.gov

December 16, 2009

Custodian of Records

U.8. Department of the [nterior
Bureau of Indian Affairs

Northern Californin Agency

1900 Churn Creek Road, Suite 300
Redding, California 96002-0262

RE:  Touhy Request and Related Subpoena Duces Tecum
Big Lapoon Rancheria v. Staté of California
[nited States Distriet Court, Northerm District of California, Case No, CV 00-147] CW

Dear Custodian of Records:

The State of California (State) is a defendant in Big Lagoon Rancheria v. State of
California, United States District Court, Northern District of California, No. CV 09-1471 CW
(Big Lagoon). In tha case, plaintiff Big Lagoon Rancheria (Big Lagoon or Rancheria) asserts
that the State has negotiated a tribal-state class [I¥ gaming compact in bad faith. Concurrent with
this letter, the State has issued you a subpoena duces tecum for doeurnents necessary for its
defense in Big Lagoon. It is our understanding that before the Department of the Interior will
comiply with a subpoena in a case in which the United States is not a party, the subpoena must be
accompanied by a written request in compliance with the Department’s so-catled Touhy
regulations. By submitling this Tuohy request, the State does not waive any claims or rights it
may have o take appropriate action on the subpoena issued you concurrently with this letter.

I, Touly Request
A.  ldentification of Documents {43 C.F.R. § 2.84(a))
The requested records are set forth in the accompenying subpoena duces tecur issued

you with this letter. For your convenience, the documents sought by the subpoena are restated
here (capitalized words and plhrases are defined in the subpoena):
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1 Each DOCUMENT PERTAINING TO any agency of the United States
authorizing any person to OCCUPY the @ ACRES from Jenuary 1, 1918, fo the date of this
demand for production.

2. Bach DOCUMENT PERTAINING TO any agency of the United States
authorizing any persosn to OCCUPY the 11 ACRES from July 20, 1994, to the date of this
demand for production,

3. Each DOCUMENT PERTAINING TO the lineal descendants of each person
authorized by any agency of the United States to OCCUPY the 9 ACRES from January 1, 1918,
to the date of this demand for production.

4, Each DOCUMENT PERTAINING TQ the lineal descendants of each person
authorized by any agency of the United States to OCCUPY the 11 ACRES from July 20, 1994,
to the date of this demand for production.

5, Each DOCUMENT PERTAINING TO BIA’s placement of BIG LAGOON
RANCHERIA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES,

6. Bach DOCUMENT PERTAINING TO the termination of BIG LAGOON
RANCHERIA as a federally recognized Indian trbe or tribal entity entitled to receive services
from the United States pursuant to the CALIFORNIA RANCHERIA ACT.

7. Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON
RANCHERIA'S assets upon termination of BIG LAGOON RANCHERIA as a federally
recognized Indian tribe or tribal entity entitled to receive services from the United States
pursuant to the CALIFORNIA RANCHERIA ACT,

8. Each DOCUMENT PERTAINING TO the BIA’s decision to classify BIG
LAGOON RANCHERIA as a federally recognized Indian tribe or tribat entity entitled to receive
services from the United States after such status had been terminefed pursuant to the
CALIFORNIA RANCHERIA ACT,

9. Each DOCUMENT PERTAINING TO the Hoopa-Yurok Seitlement Act, Pub.L.
No. 100-580, § 11, 102 Stat. 2935, 25 U.S.C. § 1300i-10, including, without limitation, the
cireumnstances surrounding or leading to the enactment of the statate,

10.  Ench DOCUMENT PERTAINING TO the membership of BIG LAGOON
RANCHERIA.

1. Each DOCUMENT PERTAINING TO a constitution for BIG LAGOON
RANCHERIA.
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12. Eagh DOCUMENT PERTAINING TO the retationship bétween BIG LAGOON
RANCHERIA and the YUROK TRIBE.

13, Bach DOCUMENT PERTAINING TO the person commonly knewn as Jim
“Lagoon” Chatley and his status as a member of an Indian tribe.

14.  Each DOCUMENT PERTAINING TO the person commonty known as Jim
“Lagoon” Ci,arley and whether the Indian tiibe of which he was a member, if any, was under
federal jurisdiction in 1934,

15.  Each DOCUMENT PERTAINING TO the person commonly known as fim
“Lagoon™ Charfey and whether at any time any agency of the United States granted him, or any
of his lincal descendants, autherity to OCCUPY the 9 ACRES.

16.  Each DOCUMENT PERTAINING TO the person commonly known as Jim
“Lagoon” Charley and-whether at any time any agercy of the United States granted him, or any
of his lineal descendants, authority to OCCUPY the 11 ACRES.

17 Hach DOCUMENT PERTASNING TO the person known as Lila Williams and
her status as a member of an Indian tribe,

18. Cach DOCUMENT PERTAINING TO the person known as Lila Williams and
whether the Indian tribe of which she was a member, if any, was under federal junisdiction in
1934,

19, Each DOCUMENT PERTAINING TO the persen known as Lila Williams and
whether at any time any agericy of the United States granted her, or any of her lineai
descendants, authiority to OCCUPY the 9 ACRES.

20.  Each DOCUMENT PERTAINING TO the person known as Lila Williams and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the 11 ACRES.

21.  Each DOCUMENT PERTAINING TO the person known as Tom Williams and
his status as a member of an Indian iribe.

22, Bach DOCUMENT PERTAINING TO the person known as Tom Williams and
whether the Indian trbe of which he was a member, if any, was under federa! jurisdiction in
1934,

23.  Each DOCUMENT PERTAINING TO the person known as Tom Williams and

whether at any time any agency of the United States pranted him, or any of his lineal
descendants, authority ta QCCUPY the 9 ACRES.
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24.  Each DOCUMENT PERTAINING TO the person known as Tom Williams and
whether at any time any agency of the United States granted him, or any of his lineal
descendants, authority to OCCUPY the 11 ACRES.

25, Hach DOCUMENT PERTAINING TO the person known as Beverly Moorehead
and her status as a member of an Indian tribe.

26.  Each DOCUMENT PERTAINING TO the person known as Beverly Mocrehead
and whether the Indian tribe-of which she was a member, if any, was under federal jurisdiction in
1934,

27, Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead
and whether at any time any agency of the United States granted her, or any of her lineal
descendants, anthority to QCCUPY the 9 ACRES.

28, BEach DOCUMENT PERTAINING TO the person known as Beverly Moorehead
and whether at uny tiime any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the { | ACRES.

29. Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and
his status as a member of an Indian tribe,

30, Each DOCUMENT PERTAINING TO the person known as Ted Moarehead and
whether the Indian tribe of which he was a member, if any, was under federal jurisdiction in
1934,

3t.  Each DOCUMENT PERTAINING TQ the person known as Ted Moorchead and
whether at any time any agency of the United States granted him, or any of his lineal
descendants, anthority to OCCUPY the 9 ACRES.

32.  Each DOCUMENT PERTAINING TO the person knawn as Ted Moorehead and
whether at any rime any agency of the United States granted him, or any of his lineal
descendants, authority to OCCUPY the 11 ACRES.

33.  Each DOCUMENT PERTAINING TO the BIA’s understanding of the phrase
“under Federal jurisdiction” as it is used in the Indian Reorganization Act, ch, 576, § 19, 48 Stal.

988,25 UK.C. § 479. -
B. Relevance {43 C.F.R. § 2.84(b))

The documents are relevant to the State’s defense in Big Lagosn. In that action, the State
has asserted as a defensc to Big Lagoon’s allegations of bad faith negotiation the fact that il is
not in the public interest to consider the land where Big Lagoon proposes to locate a Gaming
Facility eligible lands within the meaning of the Indian Gaming Regulatory Act, 18 U.S.C. §§
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1166-1168, 25 U.S.C. §§ 2701-2721 (IGRA), because under the United States Supreme Court
decision in Carcieri v. Salazar, 129 8.Ct, 1058 (2009) the Secretary of the Interior lacked the
authority ts acquire that land in trust for Big Lagoon. The State s, therefore, entitled to conduct
discovery into the siatus of the relationship between Big Lagoon and the United Stetes at the
time the Indian Reorganization Act, 25 U.8.C. § 461 et seq. was enacted as evidenced by
documents invalving the history of that relationship.

C. Parties (43 C.F.R. § 2.84(c))

In Big Lagoon, the State is the defendant and Big Lagoon is the plaintiff. Big Lagoon is
the beneficiary of various programs and services provided by the Department’s Bureau of Indian
Affairs. The State does not parlicipate in programs of receive services provided by the

‘Department.

D. Records are Unavailable Elsewhere (43 C.F.R. § 2.84(d))

The State seeks official Department records, preferabiy authenticated, which no other
source can provide. The State has requested in formal discovery that Big Lagoon produce
simitar decwnents; however, Big Lagoon can produce only those documents in its possession.
There is no guarantee that the Department has pravided Big Lagoen with ali documents
responsive ta the subpoena, and, if it has, that Big Lagoon has retained, or will produce without
objecton, the responsive documents.

E. Complisnce with 43 CF.R. § 2,88 (43 C.F.R. § 2.84(2))

This Touky Request complies with 43 C.F.R. § 2.88 because, as indicated, the State is
unable fo obtain authenticated copies of the docements from another source. See 43 C.F.R. §
2.88(a). In this instance, record production is appropriate under Federal Rule of Civi} Procedure
45 and the related subpoena duces tecum issued to you pursuant to that rule, See id § 2.88(b).
The State is unaware of any impediment that producing the requested documents would present
to the Department conducting its official business. See id. § 2.88(c)(!). Document production
would not require the Department t take sides in Big Lagoon or in any way render it pariial in
conducting business with Big Lagoon or the State and its officers and agents, See id §
2.88(c)2). The suhstance of Big Lagoon’s action against the State does not involve the
Department’s missioh or programs, and the State does not immediately foreses any need to
include the Department in [itigating that action, see (. § 2.88{c)(3); however, the Department is
required to comply with the decisions of the United States Supreme Court and the State merely
seeks documents related to tbat responsibitity.

In addition, the partics in Big f.agoon ate trbal ana state governments. Therefore, there
is no risk of spending the Department’s time for a private purpose, See id. § 2.88(c}{4). The
potential for similar requests is negligibte as this request is being made for the limited pusposc of
allowing the Stale to present a defense in Big Lagoon, and it is based upon facts limited to Bip
Legoon alone, See id. § 2.88(c)5). At this peint, the Stale is unaware whether any of the
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requested documents include privileged or protected matters as none have been identified or
asserted. See id. § 2,88(c)(6). The State is willing to discuss these matters with the Departmes.t
should the need arise. Last, the State is unaware of any circumstances under which producing
the requested documents would impose an undue burden on the Department, see id. § 2.88(c)(7):
however, the State remains willing to discuss such concems sheuld they arise.

HES Costs

If the costs related to processing this Touky Request exceed 330, see 43 CF.R. §
2.16{(b)(2)} & Appendix C to Part 2, the State requests a discretionary {ee waiver pursuant to 43
C.F.I. § 2.20(a)(6). Ifthat request is denied, the State will submit a separate request for a
waiver of fees under 43 C.F.R. § 2.1,

L. Conclosion
~ As the Department’s Touky regulations are not intended to impede appropriate disclosure
to the State, see 43 C.F.R. § 2.80{e), we look forward to your production of the requested

documents. If additional information or clarification is necessary, please contact me directly at
the telephone number, e-mail address or fax number listed above, Thank you for your

consideration,
Sincerely, 70 ﬂ
R}&:«‘Z; A. PINAL

Deputy Attorney General

For EDMUND G. BROWN JR.
Attorney General

RAFP.a

cc.  Dale Risling, Acting Regional Director
Daniel G. Shillito, Regional Solicitor

SAZ0308T5
KGa1t318.doc
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P DL

Issued by the
UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA
BIG LAGOON RANCHERIA SUBPOENA IN A CIVIL CASE
v,
STATE OF CALIFORNIA | GV 09.1471 CW

Case Number:

TO: Custodian of Records
Northern Caliiuiniia Agency
Bureau of Indian Affaics
United States Department of the Interior
. O YOU ARE COMMANDED (o appear in the United States District court at the place, date, and time specified below to

testify in the above case.

PLACEOQF TESTIMONY COURTROOM

DATE AND TIME

0 YOU ARE COMMANDED to appear atthe p]ace date, and time specified below to testify at the taking of a deposition
in the above casc.

PLACE OF [XEPOSITION . DATE AND TIME

@ YOU ARE COMMANDED to produce and permit inspection and copying of the [ollowing documents or objects at the
place, date, and time specified below {list documents or objects):
See Attachment.

DATE AND TIME

PLACE
California Attorney General's Office, 1300 | Street, 15h Floor, Sacramento, CA,
: me 1/8/2010 10:00 am

95814, Altn: Linda Thorpe

O YOU ARE COMMANDED {o pennit inspection of tne foliowing premises at the dete and lime specified below.
FREMISES DATE AND TIME

Any organization not a party to this suit that is subpoenacd for the taking of a deposition shall designate one or more officers,
diveclors, or managing agents, or other persons who consent 1o testify on its behalf, and may sct forth, for cacly person destgnated, the
matters on which the person will 1estily. Federal Rules of Civil Procedure, 30(EX6).

ISSUING OF FICER § IGNATURE ARD TUPLE PINDICATE IF ATTORNEY FOR PLAINTIEF QR UEFENDANT) | DATE
' Y 12/16/2009

1SSUING OFFICER'S NAME ADDRESS AND PHONE NUMBER
Randatt A. Pinal, 110 West A Street, Suite 1100, San Diego, CA, 32101, (619)845-3075

{8ee Role 45, Fedyral Bules of Civil Procedore, Subdivisions (e, (d), s (e an aes) pagel

b aetion s punding e dastrietarfier than Qistrivt of issuanee, stale disteict ander euse pumber.
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PROQF OF SERVICE

DATE PLACE
SERVED
SERVED ON (PRINT NAME) MANNER OF SERVICE
SERVED BY (PRINT NAME} TITLE

DECLARATION OF SERVER

I declare under penalty of perjury under the laws ofthe Uniled States of America that the foregoing information contained

in the Proof of Service is true and correct,

Hxecuied on

DATE

SIGNATURE OF SERVER

ADDRESS OF SERVER

Rute 45. Federl Rudes of Civil Procedure, Subdivisions (e, (d), and (0}, as mmended on December §, 2006:

{1 PRUTLEEFION OF [iasnis SUHNET M SUANGNAS.

L EA gty o an witomey sesgonsible For e issuance and serviee ola subpoend shall ke
reasuble steps 1 aveid imposing undue bunden or expense b d person subject to thal
subpoena. e cutin o hebull uf which the subpens was issued shail enforce thiis dory smd
HPOSE RN e parey or nibanmey i breach of this duty nnuppmpriuu: sanetion, which may
smectud. but is i Himbed . lost vamings ang o reasonable altamey's fee,

[2} (AY A pLI‘\-DlI uulnmnnded tn produce and promit Inspection. capying, testing, or

fimy of desig iically storad infonuution, bouks, papers, ducumsnts or wngible
l]m:l,n ar ingpeeion af;nmmms need ol appesr T person @ the pluce of produciion or

it by t s appeer For deposition, hearing or irfal,
{1 Subject o paragroph {d){ 1) o iz rule, b person commended 1o produee wnd permit

p

tor or pffected by i subpucan, quash ar miodify the subpovis or, 11 Hie pity ik whase belnit
Wie subpoeno i lssued shiws a substentinl need for the festimony or material that connot be
oihervise mel witiout undue havdshlp and aesures that ihe pecson to wher the subpeens i
adreesed will be reasonobly compersatedd. i costn may orlurappenrance or produstion anly
upon speecified cunditions,

(d) DUTIES i RESPOMDING 1O SUBTIENA,

{1} (A} A pierson responding o o subpoina o praduct docwments shall praduce them os
[y s et T the usuni! course of binsiness orshadf ritd 1abed 1hem 1o corspond with
10 caleptiniesd jn the domand,

{B} ¥ subpoenodots nolspncif)l the former forms I'crprnduculgtlucim:m.all}' sloretd

inspection, copying testing, pr sampling may. ithin 14 diys sfier servise of the by of
Iaferwe the e specified for compllﬁnce 11 snch e ix Jess thor 14 days afier serviee, sepve
upin fhis Dty or {THUJTN.}‘ dn::gmh:d in the .subpn:m werigleri ubjmwn @ producing sy orall
olthe des] it My - Qriof & electronienity stared
nafermmionin the lenn e formms L. fTobjectionis made, e party suwln;,llw.‘ subpoein
sladl ot be entithed to faspier, copy, 105t orsmplc the manednls o7 inspect e preimises ercept
pursuant (o an onder ol thecourt by which the subpatna was issued. 1robjection fus been made,
b purty sepvimy the subpoenn may, tpba adiice 1o tie person commantied tn preduce, move
ut iy time for an arder @ compel the production, imp::cuon copyin, teating, or sampling,
Suchin order 1o compet shalf prices nny paron whao is oot o party oran alficep of ¢ pery fmm

intar L porsen ling to a subpeenu inusl produce the informalion in & form or
fornis in which {he pctscu ordinarity malntains it g in 3 fonn or fonns that pre easonably
usable.

(€ A person sesponding to a suhpeps need it produce e same clec tranically sigred
infianvetion in tore than one (om,

{13} A person responding to # subpoena need not pravide discovery of dlectronically
sored infunnadfon lrom saurces that dw parson idealifies 25 nof reasonably sceessible because
of sndus burden or cost. On motian o compel discovery or 10 quash, the persan {nim wham
diggovery s sought must show (al theinformation soughl is not reasonzbly deeessible because
of undut burden vreest, IF that showing is made, the court mny neaoibicless onler diseavery
from sucl: esif il g parly sliows good eause, contitdenny e limitations of Ruly -

significont expense rusyling fromw the frspoction, copying. lesling, or Hi
{3) (A} O tinely wertion, the courl by whith a subpbena was issued shvll quastr o madify

Tl subpocity o +

1i} Mafls v uflow e timve for canyy

() reyuirus o pocsort wha is not 2 party or an efficer of n pany wwavel 10 o place
ware thass 100 sesiles (o Une pliece wihene Hutproson resides s enployeil o regutarty transuets
usuess 10 perstnexeept thar, subject t the provisions o clawse ge JLI KB ol thig mele, such
a person may o ender i anend trinl be commanded to trvel Tom ay such place witinn the
wlaite i which the inal 1 feld:

(1) revuires diselesure uf prvibeged ar other prtecksl wratler and no exceplion or
WV I pgivs, ue

{1+ ) sutbects b peyuob fo undue busden

{13} 35 gubpbuna

11} requines diselusure gl wmde secrel ue other unn::h.-nlni rusenreh. tewa b,
[ERETHTHEN N 3 mivrfrmt:un or

{ii) roguinet disel LT | pxpert’s apiman or woformition nol
deseribing specific events br occurmentes in dispite and risulling from the expect's siudy made
weast e regoest Gy porty, oF

[inh} requires u pecson el i i a ity oran ofieer ol pany w incur suhstantinl
exyrense o tveel male (han 100 intles 1o alwnd trisd, ihe count (mmy .t preteet s pemsun sahjeet

b

26{b2HC), The courd may spca:fy eondildons forthe discoveny,

{21 (A) When init ian subjeci toa aubp i willohzld o ol that 11 v preileged
oF suljeer 40 pratestion as irial-preparstion materials, the claim shail e inade capressly pnd
ghalt be suppovted by a doseriplion of ks patitre of tie docuiments, cemmnicaliais. or Mings
wint peoduced vt is sulficient to emibls the desnonding party to contest Lhe elaim.

{2} [T information is produced in response o 7 subpoena ilial i subject 1o 8 clainoof
privlbeyy or of | fun 0% |rinl-preparation materil, the neeson sosking the elaios may nuify
any pary i received the infmation of the clain and (be basis for i ARer being notifled.
it pacly must promptly rewm, segvesten, oF dustroy e speeified infonuation and any copies i
s and 1nay ot use o disetoss e infarmation untf the clafim is resolved. A naveiviig party
iy proamplly present i ind b v cour under seat Tor & detcnminatien of the abanm,
1F thee receiving pury disclosed the inforootiom be fore betng nitiled, i most ake reasonable
sleps t relfieve fL e person wha praduced the iaformation must prseede the informaien
ot e elans e swsotved

() COMTEMPY. Failure o any person witht adeguaie excuse 10 gbey usubpoens served upun
that persosr may be desmed o contetipt of Be count fiom which the subpacia issued. An
adoyunee causy fur filure W obey-exing when 2 subpoena pumnne 1 reqiting 4 nonpeny by
wiend gr produce a1 g plice not whlin e lioits proviied by clause (i} of subparagranh
wi{aNA).

Exhibit F - 000075

ER-381



Cremsht (a7 Dommen8B78t  Mik(7ZRIMD FagDa3h

ATTACHMENT

Pursuant to Federal Rule of Civil Procedure 45, the State of California, defendant in Big
Lagaon Rancheria v. State of California, U.S. District Court, Northemn District of California, No.
CV-09-1471-CW, hereby commands the custodian of records for the United States Department
of the interior. Bureau of Indian Affairs, Northemn California. Agency (BIA Northern Calilornia
Agency) to produce for inspection and copying the items specifically listed below that are in its
possession, custody or control. The production of said items for inspection and copying shall
take place at 10:00} a.m. on January 8, 2010, at the California Attorney General's Office, 1300 1
Street, 15th Floor, Sncramento, California, 95814, Alternatively, on or before the date and time
indicated above, the custodian of records may serve legible photocopies of tﬁe responsive items
on the State's counsel, provided that the BIA Northern California Agency retains the originals or

copiey from which such reproduction was made until the final disposition of this action.

The production shall be pursuant to Federal Rule of Civil Procedure 43, and in

accordance with the definitions set forth below..
DEFINITIONS

1. “9 ACRES" shall mean the real property acquired by the United States on July 10,
1918, for the right of use and occupancy of Jim “Lagoon” Charley and his farnily, and such other
Indians as the Secretary of Interior may see fit to settle on the tract.

2. “]1 ACRES” shall mean the real property acquired by the United States on July
20, 1994, to be held in trust for the BIG LAGOON RANCHERIA, more particularly described in
the records of Humboldt County, Califomia as Lot 2 of Sectien 13, in Township 9 North, Range
- 1 West of Humboldt Meridian, as shown by the official plat of the Government Survey of said

Township. EXCEPTING THEREFROM that portion thereof, described as follows:

Exhibit F - 000076

ER-382



Crasat Do OA7IHOW  MhumeniBal  HikaGABIND gt of 30

BEGINNING at a point on the South line of said Lot 2, distant 10 chains Easterly thereon from
the Southwest corner of said Lot 2; nunning then Northerly 14.50 chains on a line parallel with
the West fine of said Lot 2, to the waters of Big Lagoon; thence in a Southeasterly direction,
alo;lg the shore of the Big Lagoon, to the line between Lots 1 and 2 of said Section 13; thence
West along the South line of said Lot 2, 9.24 chains more or less, to the point of beginning,

3, “BIA™ shall mean the Department of the Interior, Bureau of Indian Affairs,

4. “BIG LAGOON RANCHERIA™ shall mean the Indian tribe identified on the
BIA’s LiST OF FEDERALLY RECOGNIZED INDIAN TRIBES as the Big Lagoon Rancheria
of Smith River [ndians, or the Big Lagoon Rancheria,

5. YCALIFORNIATRANCHERIA ACT” shall mean the California Ra.;lcheria'Act,
Pub.L. No. 85-671, 72 Stat. 619 {1958) {as amended by Pub.L. No. 88-419, 78 Stat. 390 (1964)).

0. “DOCUMENT" shall mean original (unless otherwise indicated) or duplicate
writings, recordings, and/or photographs as defined in Federal Rule of E;*idence 1001, and
further ineludes, witheut limitation, any handwriting, typewriting, printing, photostatting,-
photographing and any other meens of recording upon any tangible thing, any form of
communication or representation, including letters, words, pictures, images, sounds, or symbols,
or combipations ol them. It includes, withouat limitation, notes, memoranda, letters, reports.
telegrams, telexes, publications, contracts, summaries, analyses, compilations, tabulations,
stdies, transeripts, and recordings (including, without Himitation, electronic recordings on
audiotape, videotape, computer disks, hard drives, flash drives or other electronic media siorage
devices, internal memory, magnetic tape, CD-ROM, electronic mail/messapes, and altachments
theveto). 1t further includes, without Himitation, all file copies, all other nonconforming copies,

no mater how prepared (therefore including elerfronic nonconforming copies), and all drafi
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proposals in connection with such document, whether used or not. It further inctudes the files,
folders, notebooks, and/or binders in which dny such document is maintained.

7. “LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES” shal) mean the
BIA’s list of “Indian Tribal Entities That Have a Government-to-governmment Relationship with
the United States,” 44 Fid.Reg. 7235 (Feb. 6, 1979), and each list of federally recognized Indian
tribes éuh sequently published by the BIA in the Federal Register, including, without imitation,
each list of “Indian Entities Recognized and Eligible to Receive Services from the United
States,” as published in the Fc;icral Register pursuant fo section 104 of the Federally Recognized
Indian Tribe List Act 0f 1994, 25 U.5.C, 479a-1.

8. “OCCUPY” shall ﬁwan to use orregide in or on.

9. “PERTAINING TQ" shall mean in whole or in part consisting, containing,
conceming, embodying, identifying, stating, consisting of, relating to, referring ta, dealing with,
responding to, reflecting, supporting, connected with, commcnri‘ng on, discussing, showing, «
describing, inentioning, analyzing, evidencing, or having any logical or factual connection with
the matter referred to,

10.  “YUROK TRIBE™ shall mean the Indian itibe identified on the BYA's LIST OF
FEDERALLY RECOGNIZED INDIAN TRIBES as the Yurok Tribe of the Hoopa Valley
Reservaticn, or the Yurok Trbe of the Yurok Reservation.

1. All references to the singular include the plural, and all references to the plural
include the singular. All references to the masculine gender inclnde the feminine and neuter
genders and vice versa.

12.  Each word used in these definitions and demands has the meaning ascribed to it in

the Random Housc Webster’s College Dictionary {1993), nnless otherwise herein defined.
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DOCUMENTS TO BE PRODUCED

Demand for Production No. 1:

Each DOCUMENT PERTAINING TO any agency of the United States authorizing any
person to OCCUPY the 9 ACRES from January 1, 1918, to the date of this demand for
production. |
Demand for Jroduction Ne. 2:

Each DOCUMENT PERTAINING TO any agency of the Umited States authorizing any
person to QCCUPRY the 11 ACRES from July 20, 1994, to the date of this demand for
production.

Desnond for Production No. 3:

Bach DOCUMENT PERTAINING TO the lineal descendants of each person authorized
by any agency of the United States to QCCUPY the 9 ACRES from January 1, 1918, to the date
of this demand for production.

Demand for Preduction No. 4:

Each DOCUMENT PERTAINING TQ the lineal descendants of each person authonized
by any agency of the United States to OCCUPY the 11 ACRES from July 20, 1994, to the date
of this demand for production,

Demand for Production No, 5:

Each DOCUMENT PERTAINING TQ BIA's placement of BIG LAGOON

RANCHERIA on the LIST OF FEDERALLY RECOGNTZED [NDIAN TRIBES.
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Demand for Produgtion Nao, 6:

Each DOCUMENT PERTAINING TO the termination of BIG LAGOON RANCHERIA
as a federally recognized Indian tribe or tribal entity entitled to receive services from the United
States pursuant to the CALIFORNIA RANCHERIA ACT.

Demand for Production No, 7:

Bacl: JOCUMENT PERTAINING TO the distributecs of BIG LAGOON
RANCHERIA’S assets upon termination of BIG LAGOON RANCHERIA as a federally
recognized Indian tribe or tribal entity entitled to receive services from the United States
pursuant to the CALIFORNIA RANCHERIA ACT.

Demand for Production No, 8:

Each DOCUMENT PERTAINING TO the BIA’s de.cisioﬁ to elassify BIG LAGOON
RANCHERIA as a federally recognized Indiar; tribe or {ribal entity entitled to receive services
from the United States after such status had been terminated pursuant to the CALIFORNIA
RANCHERIA ACT. |

Demand for Production No. 9:

Each DOCUMENT PERTAINING TO the Hoopa-Yurok Settlement Act, Pub.L. No.
100-580, § 11, 102 Stat. 2935, 25 U.S.C, § 1300i~10, including, without limitation, the
circumstances surrounding or leading to the enactment of the statute,

Demand for Production No. 10:

Each DOCUMENT PERTAINING TO the membership of BIG LAGOON
RANCHERIA,

Demeand for Production No. 11:

Each DOCUMENT PERTAINING TO a constitution for BIG LAGOON RANCHERIA.
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Demand for Production No. 12

Each DOCUMENT PERTAINING TO the relationship between BIG LAGOON
RANCHERIA and the YUROK TRIBE.

Demand for Praduction No. 13;

Each DOCUMENT PERTAINING TO the person commeonly known as Jim **L.agoon”
Churley and his status as a menibet of an liwdian tribe.

Demand for Produection No. 14:

Fach DOCUMENT PERTAINING TQ the person commonly known as Jim “Lagoon™
Charley and whether the [ndian tribe of which he was 2 member, if any, was under federal
jurisdiction in 1934.

Demand for Production No. 157

Each DOCUMENT PERTAINING TO the person commonly known as Jim “Lagoon™
Charley and whether at any time any agency of the United States granted him, or any of his
lineal descendants, authority to OCCUPY the 9 ACRES.

Demand for Production No. 16:

Each DOCUMENT PERTAINING TO the person commonly knpwn as Jim “Lagoon™
Charley and whether af any time any agency of the United States granted him, or any of his
lineu! descendants, authority to OCCUPY the 11 ACRES.

Demand for Production No. 17: .

Each DOCUMENT PERTAINING TO the person known as Lila Williams and her status

as a member of sn Indian tribe.
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Demand for Produetion No. 18;

Bach DOCUMENT PERTAINING TO the person known as Lila Williams and whether
the Indian tribe of which she was a member, if any, was under federal jurisdiction in 1934,

Demand for Production No. 19:

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether
at any time any agency of the United States granted her, or any of her lineal descendants,
authority to QCCUPY the 9 ACRES,

Demand for Production No., 20:

Each DGCUMENT PERTAINING TO the person known as Lila Williams and whether
at any lime any agency of the United States granted her, or any of her lineal descendants,
authority to QCCUPY the 11 ACRES.,

Demand for Productipn No, 21:

Fach DOCUMENT PERTAINING TO the person known as Tom Williams and his status
as & member of an Indian tribe.

Demand for Production No, 22:

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether

the Indian tribe of which he was a member, if any, wes under federal jurisdiction in 1934,

Demand for Production No. 23:
Bach DOCUMENT PERTAINING TO the person known as Tom Williams and whether
at any time any agency of the United States granted him, or any of his lineal descendants,

autherity to OCCUPY the 9 ACRES.
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Demand for Production No, 24;

Each DOCUMENT PERTAINING TQ the person known as Tom Williams and whether

at any time any agency of the United States granted him, or any of his lineal descendants,
authorify to OCCUPY the 11 ACRES.

Demand for Production Na, 25:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and her

status as a member of an Indian tribe.

Demand for Production No. 26:

Each DOCUMENT PERTAINING TO the person kinown as Beverly Moorehead and
whether the Indian tribe of which she was a member, it any, was under federal jurisdiction in

1934,

Demand for Production No. 27:

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and
whether al any time any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the 9 ACRES.

Demand for Production No, 28;

Each DOCUMENT PERTAINING TO the person knawn as Beverly Moorehead and
whether at any time any agency of the United States granted her, or any of her lineal
descendants, authority to OCCUPY the 11 ACRES.

Demand for Production No. 29:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and his

status as a member of an Indian tribe,

Exhibit F - 000083

ER-389



Camst (B aorOMTTHON Drmunwent8BB  MieIGINTD MapSBaf3m

Demand for Production No. 30:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934,

DPemand for Productien Na. 31:

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether
al any time aoy agentey of the United States granted him, or any of his lineal descendants,
autherity to OCCUPY the 9 ACRES.

Demand for Production Na, 32:

Each DOCUMENT PERTAINING TO the person known as Téd Moorehead and whether
al any time any agency of the United States granted him, or any of his linea) descendants.
authority to QCCUPY the 11 ACRES.

Demand for Produetion No, 33:

‘Bach DOCUMENT PERTAINING TO the BIA's understanding of the phrase “under

Federal jurisdiction™ as it is used in the Indion Reorganization Act, ch. 576, § 19, 48 Stat. 988, 25

U.8.C. § 479

S5A2000309375
80411449.doc
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Randy Pinal - RE: FW: Big Lagoon Rancheria litigation

From: Randy Pinal

To: Karen Koch

Date: 2/5/2010 3:46 PM

Subject: RE: FW: Big Lagoon Rancheria fitigation
CccC: Sara Draks

Karen:

| apologize for the delayed response but the State will not withdraw its Touhy requests and subpoenas duces tecum
issued to the BIA Northern California Agency and Pacific Regional Office in Big Lagoon v, State of California. As |
indicated in our previous discussion, | would be more than happy to discuss with you or BIA staff any suggestions for
maodifying the requests,

Randy

»>>» "Koch, Karen" <Karen.Koch®@%sol.doi.gov> 1/28/2010 2:43 PM >> >

Sure. Based on the direction from the Assistant Secretary regarding review of the Tribe's jurisdictional status, would
you anticipate modifying or withdrawing your Touhy request and subpoena seeking BlA recerds for use in your
litigation with the State? - K .

From: Randy Pinai [mailto:Randy.Pinal@doj.ca.gov]
Sent:; Thursday, January 28, 2010 5:13 PM

To: Koch, Karen

Subject: Re: FW: Big Lagoon Rancheria fitigation

Thank you.

>>>» "Kach, Karen" <Karen.Koch@sol.dol.gov> 1/2B/2010 2:T0PM >>>
Attached is the memorandum.

From: Koch, Karen

Seni: Thursday, January 28, 2070 5:08 PM
To: 'Randy.Pinal@daj.ca.gov'

Suhject: Big Lagoon Rancheria ltigation

Randy,

Attached is a memorandum from the Assistant Secretary directing the BlA to request a remand from the IBIA of the
October 2, 2009 decision to take land into trust for the Big Lagoon Rancheria. We will file a request for remand with
the IBIA tomorrow. Please call me if you have any questions. - Karen

Karen D. Koch

Assistant Regicnal Solicitor
Pacific Southwest Regional Office
916-978-5687 (fax: 5634}

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or tegally privileged
information. It is solely for the use of the intended recipient{s). Unauthorized interception, review, use or disclosure is
prohibited and may violate applicable laws including the Electronic Cornmunications Privacy Act. If you are not the
intended recipient, please conlact the sender and destroy all copies of the communication.

Exhibit G - 000068

ER-395



Case4:09-cv-01471-CW Document88-76 Filed07/01/10 Paget of 5

Exhibit KK-H

ER-396



Case4:09-cv-01471-CW Document88-T6 Filed02/86/10 Page2 of §

Exhibit H

Exhibit H - 0G089

ER-397



Case4:09-cv-01471-CW Document88-T8 Filed0Z/26/10 Page3 of 8

Randy Pinal - RE: Big Lagoon Rancheria v. State of California

P A A g Y I

From: "Koch, Karen" <Karen.Koch@sol.doi.gov>

To: ‘Randy Pinal' <Randy.Pinal@doj.ca.gov>

Date: 2/26/2010 12:00 PM

Subject: RE: Big Lagoon Rancheria v. State of California

CC: "Dutschke, Amy" <Amy. Dutschke@bia,gov>, "Facio, Carmen” <Carmen.Facio@bia.gov>,
"Lincoln, Shirley" <Shirley Lincoln@BIA.GOV>, "Akins, Virgil" <Virgil, Akins@bia.gov>,
"Risling, Leonard" <Dale Risling@bia.gov>

Hi Randy, | was out sick yesterday. [ just forwarded your email and will respond after coordination with my
clients. - K

From: Randy Pinal [mailto:Randy.Pinal@doj.ca.gov]}
Sent: Thursday, February 25, 2010 8:27 PM

Ta: Koch, Karen
Subject: RE; Big Lagoon Rancheria v. State of California

Karen:
Any word on the BIA's response to my February 11 e-mail? Cusrently, the discovery cutoff in the underlying
action is tomarrow, February 26, 2010. The district court’s local rules require motions to compel to be filed

within seven days after discovery cutoff, which means I may have to file a motion to enforce the subpoenas
issued to the BIA by March 5, 2010.

Randy

»>>> "Koch, Karen" <Karen.Koch@sol.doi.gov> 2/11/2010 11;37 AM >>>

Sounds gaad, | will let you know what we come up with as soon as possible. - K

From: Randy Pinal [mailto:Randy.Pinal@doj.ca.gov]}
Sent: Thursday, February 11, 2010 2:35 FM

To: Koch, Karen

Subject: RE; Big Lagoon Rancherla v. State of California

Thank you, Karen. Because you indicate that you have forwarded my e-mail to your clients, I will not dupiicate
your efforts by also sending them a copy by facsimile.

Randy

»>> "Kach, Karen" <Karen.Koch@sol.dol.gov> 2/11/2010 11:29 AM >>>

Randy,
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Thank yau for your email, which I've forwarded to my clients in BIA, who are estimating the time that will be
required to search and copy records relevant to the narrowed request. As we discussed, some of the
requested records are privileged due to privacy concerns, so the requests and production will also have to he
reviewed to determine whether documents must be withheid on those grounds.

tUnfortunately, as we also discussed, due to numerous privacy concerns associated with searching and copying

decuments that may include private information concerning multiple individuals and tribes, we cannot reduce

the time requirements associated with searching and copying by allowing a paralegal from your office to assist
with this effort.

The Department will consider whether to grant your request for documents in light of the Touhy requirerments
at 43 CFR 2.88, and will particularly consider whether the time required for searching, copying, and reviewing
may affect the BIA's ahility to conduct official business unimpeded. The fact that you have narrowed your
request will factor inte this decision.

The Department will consider the State’s request for a discretionary fee waiver once an assessment of the
scope of searching, copying, and reviewing the records is compieted, in light of your narrowed request, and will
provide a response to your request as quickly as possible.

- Karen

From: Randy Pinal [mailto; Randy.Pinal@doi.ca.gov]
Sent: Thursday, February 11, 2010 1;48 PM

To: Koch, Xaren

Cc: Shillite, Daniel

Subject: Big Lagoon Ranchetia v. State of Califernia

Karen:

Thank you for tafking to me yesterday about the subpoenas duces tecum that the State served on the BIA
Pacific Regional Office and Northern California Agency in Big Lagcon Rancheria v. State of California on
December 18, 2009. This e-mail confirms that Document Request #9 in both subpoenas seeks documents that
pertain only to the Special Considerations section of the Hoopa-Yurok Settlement Act codified at 25 U.5.C. §

" 1300i-10, and not the entire Act. The State can narrow the request further to include documents that pertain to
25 U.5.C. § 13001-10, subdivision (b), and the option given to Big Lagoon Rancheria members to vote to merge
with the Yurok Tribe.

With respect to the State's request for a fee walver, you indicated BIA Pacific Regional Cffice staff have spent
three hours preparing documents responsive to the subpoenas and that BIA is willing to waive fees for an hour
of that time, Presumably, this waiver would be granted pursuant to 43 C.F.R, § 2.20{a)(6). AsI indicated,
however, due to the current economic climate the State is in the unfortunate position of having extremely
limited financial resoutces at this time, making payment of fees in this instance problematic, Nonetheless, the
requested documents are essential to the State's defense in the above-entitied lawsuit, which turns, in part, on
the status of the United States' relationship with Big Lagoon when Congress enacted the Indian Reorganization
Actin 1934, We also believe a fee waiver may be warranted under 43 C.F.R, § 2.19. Because we were able to
narrow the scope of Decument Request #9, and remain willing Yo work with the BIA o narrow the scope of any
other requests and provide the assistance of our paralegal to help alleviate any potential burden on the BiA in
responding to the subpoenas, we request BIA reconsider the discretionary fee waiver under 43 C.F.R. § 2.20(a)
(6). If that request is denfed, then please provide me with a fee estimate, which will help inform our decision
whether to request a fee waiver under 43 C.F.R. § 2.19.
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Please let me know if your understanding of our conversation is different, or if you have any other questions or
comments, As I do not have e-mail addresses for the Reglonal Director of the Paciflc Regional Office or the
Superintendent of the Northern California Agency, I will copy them with this e-mafl by facsimile. Thank you for

your consideration.

Randy

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legatty
privileged information. If is solely for the use of the intended recipient(s). Unauthorized interception, review, usa
or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy Act.
If you are not the intended recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential
and/or legally privileged information. It is solely for the use of the intended recipient(s).
Unauthorized interception, review, use or disclosure is prohibited and may violate applicable
laws including the Electronic Communications Privacy Act. If you are not the intended
recipient, please contact the sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential
and/or legally privileged information. It is solely for the use of the intended recipient(s).
Unauthorized interception, review, use or disclosure is prohibited and may violate applicable
laws including the Electronic Comnmunications Privacy Act. If you are not the intended
recipient, please contact the sender and destroy all copies of the communication.
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EDMUND G. BROWN JR,
Attomey General of California
SARA J. DRAKE
Acting Senior Assistant Attorney General
RANDALL A. PINAL
Deputy Attorney General
State Bar No. 192199
110 West A Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-52660
Telephone: (619) 645-3075
Fax: (619) 645-2012
E-mail: Randy.Pinal@doj.ca.gov
Attorneys for Defendant State of California

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

BIG LAGOON RANCHERIA, a Federally | CV 09-1471 CW (JCS)

Recognized Indian Tribe,
DECLARATION OF RANDALL A.
Plaintiff, | PINAL IN SUPPORT OF DEFENDANT’S
MOTION TO CONTINUE FACT.

Y. DISCOVERY COMPLETION DATE
| Date: March 17, 2010
STATE OF CALIFORNIA, Time: %30 a.m.

Courtroom: A, 15th Floor
Defendant.
Federal Building

450 Golden Gate Avenue
San Franeisco, CA 94102

Judge: The Honorable Joseph C. Spero
Trial Date: n/a
Action Filed: April 3, 2009

I; Randall A. Pinal, declare as follows:

1. I am an attorney at law duly admifted to practice before this Court and the courts of
the State of California. Iam a Deputy Attorney General employed by the California Attorney
General’s Office, and | represent Defendant State of California (State) in the above-entitled
matter. [ make this declaration of my own personal knowledge, and, if called as a witness, I

could and would testify competently thereto.

Decl. of Randall A. Pinal in Support of Def.’s Meot. to Continue Fact Discovery Compietion Date (CV 09-14?(] CcW
JCS)
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2. OnMarch 4, 2010, I received from the United States Department of the Interior,
Bureau of Indian Affairs (BIA) Pacific Regional Office, documents that purport to respond to the
subpoena duces tecum in this action that the State served on the BIA Pacific Regional on
December 18, 2009. -

3. The documents produced by the BIA Pacific Regional Office are incomplete and I am
reviewing them to determine whether any disputes that may arise between the State and the BIA
Pacific Regional Office could be resolved informally, or if further action is necessary to enforce
the subpoena issued fo that office.

4.  Karen Koch, Assistant Regional Solicitor for the Department of the Interior,
represents the BIA Pacific Regional Office and has requested additional information from the
State as her client considers a further response to the State’s subpoena. The State is preparing a
response, which will be provided to Ms. Koch on or before March 17, 2010. -

5.  To date, the State has not received documents from the BIA Northern California
Agency or the United States Department of the Interior, Assistant Sccretary—Indian Affairs that
respond to the squocnas duces tecum in this action that the State served on those offices on
December 18, 2009, and December 22, 2009, respectively.

6.  Attached as Exhibit K is a true and correct copy of Plaintiff Big Lagoon Rancheria’s
(Big Lagoon) First Set of Requests for Production of Documents to the State, served on October
28, 2009.

7. Attached as Exhibit L is a true and correct copy of the State’s Request for Production
of Docurnents (Set One) Propounded to Big Lagoon, served on November 16, 2009.

8.  Attached as Exhibit M is a true and correct copy of the State’s Interrogatories (Set

One) Propounded 1o Big Lagoon, served on November 16, 2009,

2

Decl, of Randall A, Pinal in Support of Def.’s Mot. to Continue Fact Discovery Completion Date (CV 09-1471 CW
(Ccsy)
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9.  Attached as Exhibit N is a true and correct copy of the State’s Requést for

Admissions (Set One) Propounded to Big Lagoon, served on November 16, 2009.

I declare under penalty of perjury of the laws of the United States of America that the

foregoing is true and correct, and that this declaration was executed on March 10, 2010, in San

Diego, California.

SA2009309375
B0439321.doc

1

s/Randall A. Pinal

RANDALL A. PINAL
Deputy Attorney General

“Decl. of Randall A. Pinal in Support of Def.’s Mot. to Confinue Fact Discovery Completion Date (CV 09-1471 CW

)
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Pacific Regional Office
I REPLY REFER TCk 2800 Cottage Way
Real Estate Services Sacramento, California 95825

MAR - 3 2010

V1A FEDERAL EXPRESS
Randall A, Pinal

Deputy Atiorney General
State of California
Department of Justice

110 West A Street, Suite 1100
San Diego, California 92101

Dear Mr. Pinal:

In response to the State’s Touhy Request, enclosed from our Real Estate Services Division are copies of
the below-listed documents. :

File No. 40142-1917 (313) pertaining to the purchase of the Big Lagoon Rancheria.
Deed to the United States of America dated July 10, 1918.

File pertaining to the fee-to-trust application by the Big Lagoon Rancheria for
approximately 11.00 acres (APN 517-131-10).

4. June 14, 1948 notes re Big Lagoon occupants.

5. February 25, 1949 notes re Big Lagoon occupants.

6. Summary of notes from file ¢circa 1951.
7

8

9

SRR

. Memorandum dated September 23, 1954 re Big Lagoon trespass.
. Memorandum dated January 29, 1955 re Big Lagoon trespass, )

Memorandum dated June 30, 1967 re meeting with Mr, and Mrs. Thomas Williams and Mr. and
Mrs. Ted Moorehead pertaining to development of distribution plan.

10. July 21, 1967 letter to Thomas Williams re need to request a distribution plan.

1t. August 1, 1967 transmittal of July 28, 1967 request for a distribution plan,

12, September 18, 1967 Advertising Order w/attached Public Notice re intention to hold election on
the Big Lagoon Rancheria distribution plan.

13. Nevember 30, 1967 letter 1o Georgia Pacific Corporation re access road,

14, December 7, 1967 letter 1o Pacific Gas & Electric re extension of elecirical services.

13. December 15, 1967 letter to the Commissioner transmitting the disteibution plan.

16. Plan for the Distribution of the Assets of the Big Lagoon Rancheria approved January 3, 1968,

i7. January 15, 1968 memorandum re posting of distribution plan.

18. January 16, 1968 letter from Georgia Pacific re access easement.

19. Janvary 18, 1968 |etter to Georgia Pacific.

20. Januvary 18, 1968 memorandum to Area Director, subject: Big Lagoon Rancheria.

21. August 9, 1968 BIA memorandum to Area Reat Property Officer.,

22. August 13, 19638 memorandum to Area Director from Real Property Officer,

23, August 14, 1968 memorandum to Area Director from Area Road Engineer.

24, November 6, 1968 memo to File, subject: Big Lagoon Rancheria.

TAKE PRIDE "&%=2
INAMERICA o
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25, February 6, 1969 letter to Georgia Pacific re access road.

26. June 6, 1969 letter to California Indian Legal Services (CILS).

27. December 18, 1969 lettor to BIA from CILS,

28, December 30, 1969 letter to CIELS from Acting Area Director.

29. March 25, 1970 letter from Californis Indian Legal Services re need for services and
condemnation of houses on Big Lagoon.

30. IMarch 25, 1970 letter from California Indian Lepal Services to Indian health Area Offtce re need
for water and sanitation facilities.

31. April 3, 1970 letter to CILS requesting written request re withdrawal of request for termination.

32. April 7, 1970 letter from CILS to BIA clarifying request for water and sanitation.

33. May 1, 1970 letter to CILS from BIA re proceeding with services.

34. Letter from Theodore Moorehead and Thomas Williams received on June 12, 1970,

35. June 24, 1970 letter from Gerald Griffith re survey costs.

36, June 29, 1970 letter to Griffith & Associates w/approved purchase order for survey.

37. September 9, 1970 letter to Mr. and Mrs. Theodore Moorehead re BIA request for funds. -

38. September 14, 1970 lettor of the Commissicner of Indian Affairs from Sacramento Area Director
requesting funds for Big Lagoon.

39. October. 29, 1970 letter to BIA from CILS,

4Q. December 17, 1970 letter to CILS from BIA re-boundary survey,

41. Aupust 7, 1979 memorandum to Sacramento Area Director re Revocation of Distribution
Plan for Big Lagoon.

42. Federal Register Notice dated August 1, 1979 — Revocation of Plan for the Distribution of Assets
and of Continuance of Federal Trust Relationship.

43. Mutual Termination of Lease and Lease No. 200273-95-20 (Virgil Moorehead).

44. Residential Lease No. 200321-98-48 (Virgil Moorehead).

45, Residential Lease No, 200355-07-57 (Roger Lara).

46, Aerial photo and Big Lagoon boundary map,

Other than the two approved residential leases, we have no record of other Rancheria occupants, We are
aware that there are other Big Lagoon members residing on the existing trust lands; however, their
occupation is by tribal land assignment which does not require Secretarial approval,

Questions regarding these enclosures may be directed to Carmen Facio, Realty Officer, at (916) 978-
6062.

Sincerely,
Mrf al Birector

ce: Karen Kochr, Asst. Regional Solicitor w/o enclosures
Chairman, Big Lagoon Rancheria w/o enclosures
Irene Gutierrez, Baker & McKenzie, LLP w/enclosures (for Big Lagoon)

Enclosures
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United States Department of the Interior

OFFICE OF THE SOLICITOR

Pacific Southwest Region
2800 Cottage Way
' IN REPLY . Room E-1712
REFER TO; Sacramento, California 95825-1890
April 7,2010
Randall A. Pinal
Deputy Attorney General

State of California, Department of Justice
110 West A Street, Suite 1100
San Diego, CA 92186-5266

Subject: Touhy Request and Subpoenas Duces Tecum;
Big Lagoon Ranchetia v. State of California, U.S. District Court,
N.D; California, Case No. CV 09-1471 CW

Dear Mr. Pinal:

This letter responds to your letter of December 16; 2009, regarding a Touhy request and a
related subpoena duces tecum directed to the Bureau of Iindian Affairs (BIA) Pacific Regional
Office and Northern California Agency in the subject proceeding. This response also addresses
your request for a discretionary fee waiver pursuant io 43 CFR § 2.20(a)6).

Your correspondence indicates the State of California is a defendant in Big Lagoon
Rancheria v. State of California, United States District Court, Northern District of California,
No. CV 09-1471 CW, wherein Big Lagoon Rancheria (the “Tribe”} alleges violations of the
Indian Gaming Regulatory Act. Your letier indicates that the subpoena duces tecum is “for
documents necessary for fthe State’s] defense in.Big Lagoon.” Since the United States isnota
party to the proceedings before the U.S. District Court, the Department of the Interior's Touhy
regulations at 43 CFR §§ 2. 80-2.90 provide the means by which the documents may be obtained
under these circumstances, See United States ex rel. Touhy v. Ragen et al, 340 U.S. 462 (1951).

The Touhy regulations govem testimony of Department employees and production of documents.
The regulations provide that it is the Department’s general policy not to allow its employees to
testify or to produce Department records either upon request or by subpoena, 43 C.F.R.'§ 2.81.
The regulations at 43 CFR § 2.84 provide that, in order for a request to be considered, a written
request for a Department employee's test:imony or Department records must:

Ty Identlfy the employee or record; -
T my Descnbe the relevance of 1he desu-ed testimony or records to your -
** “procéeding and piovide d copy of the pleadings undérlying your requesf“
(c) Identify the parties to your proceeding and any known relationships they
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Touhy Request and Subpoenas Duces Tecum; Big Lapoon Rancheria v. State of Californi

bave to the Department’s mission or programs;

(d)  Show that the desired records or festimony are not reasonably available
from any other source;

{¢)  Show that no record could be provided and used in lieu of employee
testimony;

® Provide the substance of the testimony expected of the employee; and

(2) - Explain why you believe your Touhy request complies with 43 CFR § 2.88,

If a Touhy request is complete, the regulations at 43 CFR § 2.88 require the Department to
consider:

(@) Your ability to obtain the testimony or records from another source;

(b)  The appropriateness of the record production under the relevant
regulations of procedure and substantive law, inchiding the Freedom of

: Information Act and the Privacy Act, and;

(c) - Our ability to: -
(1)  ‘Conduct our official business ummpeded
(2)  Maintain impartiality in conducting our business;
3 Minimize the possibility that we will become involved in issues that are

not related to our mission or programs;

(4  Avoid spending public employee’s time for private purposes;
(5)  Avoid the negative cumulative effects of granting similar requests;
(6) Ensure that privileged or protected matters remain confidential;
N Avoid undue burden on us.

In order to be granted, a Touhy request must contain a statement that the reguester will pay the
Départment’s costs associated with fulfilling the request, if it is pranted. 43 CFR § 2.82(b)(2)..
As you noted in your request, the regulations also provide for waivers of the duty to reimhurse
the federal government for costs of production, under certain circumstances. Your request
entitles you to 100 pages of photocopies and two free hours of search fees before charges are
incurred. 43 CFR § 2.17.

By correspondence dated March 3, 2010, the BLA Regional Real Estate Service Division
provided copies of responsive documents, The BIA determined that the time and expense thus
far spent searching, reviewing, and copying the records was not excessively burdensome and has
therefore considered your request for a discretionary fee waiver due to the State’s “extremely
limited financial resources”. The BLA has apreed to grant a discretionary fee waiver for the
search, review, and copying costs that were so far incurred in excess of 2 hours and 100 pages,
pursuant to 43 CFR §2.20(a)}(6). This discretionary fee waiver extends to records that w111 be
provided to you by the BIA Regional Tribal Operations Division,
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Touhy Request and Subpoenas Duces Tecum; Big Lagoon Rancheria v. State of Californis

Finally, with respect to item number 9 of your request, we appreciate that you have narrowed the
scope of your request to only one section of the Hoopa- Yurok Settlement Act. Unfortunately,
this will still require the BLA to search through approximately 30 filing cabinets for responsive
information. Also, as we discussed previously, since the records concerning this Act relate to
multiple tribes and individuals, the BIA cannot allow a member of your staff to search, review,
and copy the records due to privacy concerns. The time required for agency staff to search,
review, and copy responsive records in 30 filing cabinets would predictably be so large as to
constituie a significant burden on agency resources, Moreover, it is not evident that records
pertaining to the Hoopa-Yurok Settlement Act are relevant to the subject litigation,
Accordingly, we reject your request number 9, as narrowed to Section 11 of the Hoopa-Yurok
Settlement Act, as both irrelevant and burdensome; further, the cost of responding to it would
greatly exceed $30, a cost we do not presume we would waive,

Sincerely,

Daniel G. Shillito
Regional Solicitor

By:

aten D. Koch
Assistant Regional Solicitor

cc:  Acting Regional Director, Bureau of Indian Affairs
Superintendent, Northern California Agency
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Pacific Regional Office
% REPLY REFER TU 2800 Coitage Way

Sacramento, California 95825
3

APR 18 24

Randall A, Pinal, Esq.

State of California, Department of Justice
110 West A Street, Suite 1100

San Diego, CA 92186-5266

Subject: Touhy Request and Subpoenas Duces Tecum;
Big Lagoon Rancheria v, State of California, U.S, District Court,
N.D, California, Case No. CV 09-1471 CW

Dear Mr, Pinal:

This letter responds to your letter of December 16, 2009, regarding a Tou#y request and a
related subpoena duces tecum directed to the Bureau of Indian Affairs (BIA) Pacific Regional
Office and Northem California Agency in the subject proceeding. This response also addresses
your request for a discretionary fee waiver pursvant to 43 CFR § 2.20(a)(6).

. Your correspondence indicates the State of California is-a defendant in Big Lagoorn Rancheria v.
State of California, United States District Court, Northern District of California, No. CV 09-
1471 CW, wherein Big Lagoon Rancheria (the “Tribe”} alleges violations of the Indian Gaming
Regulation Act. Your letter indicates that the subpoena duces tecum is “for documents necessary
for [the State’s] defense in Big Lagoon. ” Since the United States is not a party to the
proceedings before the U,S, District Court; the Department of the Interior’s Touhy regulations at
43 CFR § 2.80-2.90 provide the means by which the docurnents may be obtained under these
circamstances, See United States ex rel. Touhy v. Ragen et al, 340 U.S.

1. Touhy Request — You have identified a list of document items the Bureau of Indian Affairs,
Pacific Region, may have in our possession. Our Tribal Operations Branch will be responding to
certain items corresponding to membership, federally recognized status, or other items pertaining
to enrollment of members: .

Tten Number 5 — Copy of the latest Federally Recognized listing dated Angust 11, 2009,
listing Big Lagoon Tribe as a Federal Recognized Entity. Six pages.

Item 10 - We have conducted a thorough search of our Tribal Operations files and were

unable to locate any records responsive to your request, This is not a refusal to disclose
documents, but rather a notification that there are no documents to disclose,

TAKE PRIDE “§5=2
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Itern Number 11 - Copy of the Constitution of the Big Lagoon Rancheria dated May 14,
1986. 13 pages.

Item Numbers 13, 16 - We have conducted a thorough search of our Tribal Operations
files and were unable to locate any records responsive to your request. This isnot a
refusal to disclose dpocuments, but rather a notification that there are no documents to
disclose,

Item Numbers 17, 18, - Lila Williams, 21, 22, Tom Williams, 25, 26, Beverly
Moorehead, and 29, 30, Ted Moorehead are all identified as an Indian persons however
we do not have any records stating that they were members of a Federal Recopnized
Tribe. May be subject to the Privacy Act.

Questions regarding these enclosures may be directed to Shirley Lincoln, Tribal Gperations
Specialist, at (916) 978-6063.

Sincerely,

Gunuy%
Acting Regional Director

Enclosure

cc: Karen Koch, Assist. Regional w/o enclosures
Chairman, Big Lagoon Rancheria w/o enclosures
Irene Gutierrez, Baker & McKenzie, LLLP w/enclosure (for Big Lagoon)
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United States Department of the Interior

(OFFICE OF THE SOLICITOR
1849 C STREET N.W,, M5-6554
WASHINGTON, DC 20240

Randall A. Pinal

Deputy Attomey General

State of California Department of Justice
110 West A Street, Suite 1100

San Diego, CA 92101

Re: State of California's subpoena duces tecum and request for Department records pursuant

to 43 C.E.R, subpart H in Big Lagoon Rancheria v. Staie of California, Case No, CV 09-
1471 CW (N. D, Cal.).

Dear Mr. Pinal:

This letter is in response to your letter of December 16, 2009, regarding the above-referenced
matter. You requested documents that may be relevant to the state's defense against the Big
Lagoon Rancheria, which has sued California in federal court, alleging a violation of certain
provisions of the Indian Gaming Regulation Act. This Department has assessed the State's
request and assembled documents responsive to that request,

APPLICABLE LAW

Because your request is for "official records , , . for use in Federal . . . judicial . , . proceedings"
43 C.F.R. § 2.80a)(4), we are bound to comply with the Depariment's regulations goveming the
release of such documents ("Touhy regulations”), Pursuant to 43 C.F.R. § 2.80(a), the Touhy
regulations control our response to your subpoena duces tecum exacily as it does our response to
your Touhy request: "This subpart describes how the Department of the Interior . . . responds to
requests or subpoenas..."” 1 would further note that 43 C.F.R, § 2,81(b) directs that "no
Department employee may testify or produce records in any proceeding to which this subpart
applies unless authorized by the Department under §§ 2,80 through 2.90."

In order to be granted, a Touhy Request must contain a stateroent that the requester will pay the
Department’s costs associated with fulfilling the Request, if it is granted 43CFR.§2 82(b)(2)
Yet, as you noted in your request, the regulations also provide for waivers of the duty to
reimburse the federal government for costs of production, under certain circumstances. While
not conceding that waivers apply in this case, the cost of identifying the responsive documents
located here at main Interior (enclosed herewith} has not exceeded the $30 that the State is

wiiling to pay.
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The regulation at 43 C.F.R. § 2,84, also requires that, in order to be considered, a Touhy Request
must;

(@)  Identify the employee or record;

(b)  Describe the relevance of the desired testimony or records to your proceeding and
provide a copy of the pleadings underlying your request;

()  Identify the parties to your proceeding and any known relationships they have to
the Department’s mission or programs;

(d)  Show that the desired testimony or records are not reasonably available from any
other source;

(e)  Show that no record could be provided and used in lieu of employee testimony;

(f)  .Provide the substance of the testimony expected of the employee; and

(2)  Explain why you believe your request complies with 43 CF.R, § 2.88.

If a Touhy Request is complete, the regulation at 43 C.F.R. § 2.88 requires the Department to
consider;

(a) Your ability to obtain the testimony or records from another source;

(b)  The appropriateness of the record production under the relevant regulations of
procedure and substantive law, including the Freedom of Information Act and the
Privacy Act; and

(c)  Our ability to:

(¢)] Conduct our official business unimpeded;

(2)  Maintain impartiality in conducting our business;

3 Minimize the possibility that we will become involved in issues that are
not related to our mission or programes;

(4)  Avoid spending public employee’s time for private purposes;

(5)  Avoid the negative cumulative effects of granting similar requests;

(6)  Ensure that privileged or protected matters remain confidential;

()  Avoid undue burden on us.

DISCUSSION

You have presented a written request for official documents of the Department of the Inferior,
Your request falis short of the Department's Touhy regulations in some particulars. As already
discussed, your request does not contain "a statement that you agree to pay the costs of
duplication”; but, as has also been discussed, we will not reject consideration of your requests on

that point.

Your Touhy request does not satisfy the requirement found at 43 C.F.R. § 2.84(d), because you
have not established — or claimed - that the tribe cannot provide the requested documents, You
assert that you have submitied a d:scovery request, but go on to note merely that the tribe might
not have the documents.
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It may be that in the time since you submitted your Touhy request you have received a
dispositive response from the tribe; but neither the fact that the tribe rnight not have the sought-
for documents, nor any statement by the Tribe that the Department does have the documents,
meets the regulatory burden on you to show that the documents are not reasonably available
elsewhere, Put another way, the Tribe's statement that BIA has the records is not the same &s the
Trihe's statement that it does not have the records. Without an affirmative statement that the
Tribe does not have the requested documents, you have not met your burden of showing that you
cannot get the requested documents from some other source.

You have also not clearly established that your requests will not impose an undue burden on the
United States (43 C.E.R. § 2.88(c)(7)). In particular, the volume of decuments potentially
responsive to your request #9 (for "each documents pertaining to the Hoopa-Yurok Settlement
Act. .. including . . , the circumstances surrounding or leading to the enactment of the statute")
would predictably be so large as to constitute an undue burden. Further, you do not explain how
docurnents pertaining {o the Hoopa-Yurok Settlement Act have any relevance io the assessment
of how Carcieri affects Big Lagoon Rancheria. Therefore we reject your request #9 as both
irrelevant and burdensome; further, that the cost of responding to it would greatly exceed $30, a
cost we do not presume we would waive.

DOCUMENTS PRODUCED

The Pacific Regional Office of the BIA is working on a response to your requests for information
about assignments of parcels of the Big I,agoon Rancheria to particular people, Please note,
however, that the Privacy Act may preclude release of documents naming specific people
without redaction,

The following documents are enclosed and represent the documents in the possession of the
Department that are responsive to your request.

1. Folder of material relevant to the plan of distribution of the assets of Big Lagoon
Rancheria in 1968, pursuant to the Rancheria Act of 1958 (72 Stat. 619), as amended in
1964 by 78 Stat. 390.

2. 25 C.F.R. part 242 (1965).

Please contact Jim Porter, Attomey-Adviser, if you have any further comments or questions on
this matter,

Sincerely,

Ut

Edith R. Blackwell
Associate Solicitor
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EDMUND G. BROWN JR. State of California
Attorney General DEPARTMENT OF JUSTICE

110 WEST A STREET, SUITE 1100
SAN DIEGO, CA 92101

P.C. BOX 85266

3AN DIEGQ, CA 52186-5266

Public: {619} 645-2001
Telephone: (619) 645-3075
Facsimile: {619) 645-2012

E-Mail: Randy.Pinal@doj.ca.gov

May 27, 2010

Via e-mail and FedEx

Dale Risling

Acting Regional Director
Bureau of Indian Affairs
Pacific Regional Office
2800 Cottage Way
Sacramento, CA 95825

RE:  Subpoena Duces Tecumn and Touhy Request
Big Lagoon Rancheria v. State of California
U.S. District Court, Northern District of Califomia, Case No. CV 05-1471 CW (JC8)

Dear Mr. Risling:

I write in response to your March 3, 2010 leiter concerning the subpoena duces tecum
and Touhy request that the State of California served on the Bureau of Indian Affairs (BLA)
Pacific Regional Office in the above-entitled matter. Thank you for providing some responsive
documents; however, the State requests further responses and clarification of certain aspects of
your letter.

Specifically, it is unciear whether the docuinents were produced as they are kept in the
ordinary course of business, or whether, to comply with Federal Rule of Civil Procedure
45(d)(1)(a), they should be organized and labeled to correspond to the categories in the
subpoena. Further, the response failed to identify or include any electronically stored
information, ag demanded by the subpoena. Indeed, it is unclear whether the Pacific Regional
Office has produced all respensive documents, including electronically stored information, that
are locatable after a diligent search of all locations where such materials might plausibly exist, or
whether the Pacific Regional Office withheld any docwmnents for any reason, including any
purported privilege or protection from disclosure. Also, the State is uncertain whether your
March 3, 2010 letter is also intended to respond to the subpoena issued to the BIA Northern
California Agency, or whether a separate response is forthcoming.

In addition, the State requests further explanation of your comments concerning current
occupants of the Big Lagoon Rancheria. You stated:
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Daie Risling
May 27, 2010
Page 2

Other than the two approved residential leases, we have no
record of other Rancheria occupants. We are aware that there are
other Big Lagoon members residing on the existing trust lands;
however, their occupation is by tribal 1and assignment which does
not require Secretarial approval.

Your acknowledgement that the BIA Pacific Regional Office is “aware that there are
other Big Lagoon mernbers residing on the existing trust lands,” suggests that there may be
documents in your office’s possession, custody or control that pertain to the substance of the
agency's awareness. Indeed, the subpoena demands documents pertaining to those members,
including their identification (see, e.g., Demand for Production No. 10}, duration of residency
and authority for occupation (see, e.g., Demand for Production Nos. 15-16, 19-20, 23-24, 27-28,
31-32). : '

The State further notes that by letter received on April 30, 2010, Department of the
Interior, Associate Solicitor Edith R. Blackwell advised the State that the BIA Pacific Regional
Office is working on a response to the State’s request for information concerning assimments of
parcels of the Big Lagoon Rancheria to particular people. The State has not yet received this
information or any related documents. Please provide thses documents as soon as possible.

For the limited purpose of the BIA responding to the State’s subpoenas in this action, the
Court has continued the discovery cut-off date to May 31, 2010. Because May 31 is a holiday,
please provide the requested clarification, information and responsive documents by June 1,
2010. As I discussed today with Assistant Regional Solicitor Karen Koch and Attorney-Advisor
Jim Porter at the Solicitor’s Office in Washington, D.C., given the unresolved status of the
State’s outstanding subpoenas, the State wishes to initiate the procedures for resolving this
discovery dispute with the BIA. Toward that end, this letter serves as notice of an in-person
meeting to take place with your lead trial counsel at the California Attorney General’s Office,
1300 { Street, Sacramento, California, at 10:30 a.m. on June 14, 2010,
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The State hopes that through further correspondence and discussions it can resolve the
present discovery dispute as efficiently as possible without judicial intervention; however, given
the current deadlines, a timely response from the BIA is critical.

Sincerely,

L

RANDALL A, PINAL
Deputy Attomey General

For GDMUND G. BROWN IR,
Afttorney Genersl

RAP:a

cc: James W. Porter, Attomcy—Ad.vis.or, Office of the Solicitor (via e-mail and FedEx)
Karen D, Koch, Assistant Regional Solicitor (via e-maii and FedEx)
Carmen Facio, Acting Regional Director & Realty Officer (via e-mail and FedEx)

542009309375
B0484430.dac
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EDMUND G. BROWN JR, State of California
Attorney General DEPARTMENT OF JUSTICE

1O WEST A STREET, SUITE 1100
SAN DIEGG, CA 92101

P.0. BOX 83266

SAN DIEGO, CA 92186-5246

Public: (619) 645-2001
Telephone: (§19) 645-3075

Facsimile: {619) 645-2012
E-Mzil: Randy.Final@doj.ca.gov

© May 27, 2010

Via a-mail and FedEx

Karen D. Koch

Assistant Regional Solicitor

U.S. Department of the Interior
Office of the Regional Solicitor
Pacific Southwest Region

2800 Cottage Way, Room E-1712
Sacramento, CA 95825

RE: Subpoenas Duces Tecum and Touhy Requests
Big Lagoon Rancheria v. State of California

Dear Ms, Koch:

I write in response to your April 7, 2010 letter concerning the subpoenas duces tecam and
Touhy requests that the State of California served on the Bureau of Indian Affairs (BIA) Pacific
Regicnal Office and Northern California Agency in the above-entitled matter. Thank you very
much for granting the State's requested fee waiver. The State appreciates the time BIA staff has
dedicated to tesponding to the subpoenas and the courtesy is tremendously helpful to the State
given its extremely limited financial resources.

In response to the State’s Demand for Production No. 9, you indicated that the BIA
Pacific Regional Office and Northern California Agency “reject” the demand, as narrowed to
Section 11 of the Hoopa-Yurok Seftlemeni Act, because you believe it is {rrelevant, burdensome
and the cost of responding would exceed an amount that the BIA might otherwise consider
waiving. Your clients, however, have not timely objected to the subpoenas or filed motions to
quash or modify the subpoenas. See Fed. R. Civ. P. 45(c){2)-(3). Moreover, it does not appear
that the BIA Pacific Regional Office or Notthemn California Agency have complied with the
Federal Rules of Civil Procedure’s requirements for withholding subpoenaed information under
a claim that it is privileged or otherwise protected. See Fed. R. Civ. P, 45(d)(2)(A){if).
Accordingly, it appears that any objections have been waived.

The State, however, is sensitive to your asserted privacy concems and is willing to enter
into a confidentiality agreement or stipulate to a protective order to accommodate your concerns.
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Such an agreement would significantly limit, if not eliminate, BIA staff time dedicated to
responding to Demand for Production No. 9. Tn any event, for reasons stated in my March 10,
2010 e-mail to you, the State disagrees with your assertion that the documents in Demand for
. Production No. 9, as subsequently narrowed by the State, are ircelevant.

The State further notes that by letter received on Aprii 30, 2010, Department of the
Interior, Associate Sclicitor Edith R. Blackwell advised the State that the BIA Pacific Regional
Office is warking on a response to the State’s request for information conceming assignments of
parcels of the Big Lagoon Rancheria to particular people, The State has not yet received this
information or any related documents. Please provide these documents as soon as possible.

For the limited purpose of the BIA responding to the Staie’s subpoenas in this action, the
Court has continued the discovery cut-off date to May 31, 2010. Because May 3! is a holiday,
please provide the requested clarification, information and responsive documents by June 1,
2010, As discugsed today with you and Attomey-Advisor Jim Porter at the Saolicitor’s Office in
Washington, D.C., given the unresolved status of the State’s outstanding subpoenas, the State
wishes to initiate the procedures for resolving this discovery dispute with the BIA. Toward that
end, this letter serves as notice of an in-person meeting to take place with the BIA’s lead trial
counsel at the California Attorney General’s Office, 1300 I Street, Sacramento, California, at
10:30 a.m. on June 14, 2010. The State hopes that through further correspondence and
discussions it can resolve the present discovery dispute as efficiently as possible without judicia]
intervention; however, given the current deadlines, a timely response from the Assistant
Secretary is critical.

Sincerely,

iy

RANDALL A. FINAL
Deputy Attorney General

For EDMUND G. BROWN JR.
Attorney General

RAP:Ta

cc: James W, Porter, Aftorney-Advisor, Office of the Solicitor (via e-mail and F edEx)
Dale Risling, Acting Regional Director (via e-mail and FedEx)
Carmen Facio, Acting Regional Director & Realty Officer (via e-mail and FedEx)

5A2009109375
B0464553.doc
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EDMUND G, BROWN JR. . State of California
Artorney General DEPARTMENT OF JUSTICE

110 WEST A STREET, SUITE 1100
SAN DIEGO, CA 92101

P.O. BOX §5266

SAN DIEGO, CA 92186-5266

Public: (619} 645-2001
Telephone: (619) 645-3073

Facsimile: {619) 645-2012
E-Mail: Randy.Pinal{fidoj.ca.gov

May 27, 2010

Via e-mnail and FedEx

Carmen Facio

Acting Regional Director
Bureau of Indian Affairs
Pacific Regional Office
2800 Cottage Way
Sacramento, CA 95825

RE:  Subpoenas Duces Tecum and Towhy Requests
Big Lagoon Rancheria v, State of California
U.S. District Court. Northern District of California. Case No, CV 09-1471 CW (JC8)

Dear Ms. Facio:

1 write in response to your April 16, 2010 letter concerning the subpoenas duces tecum
and Touhy requests that the State of California served on the Burean of Indian Affairs (B1A)
Pacific Regional Office and Northern California Agency in the above-entitled matter. Thank you
for providing some responsive documents; however, the State requests further responses and
clarification of certain aspects of your letter.

Specifically, your response failed to ideniify or include any electronically stored
information, as demanded by the subpoena. Indeed, it i3 unciear whether the BIA Pacific
Regional Office and Northern California Agency have produced all responsive documents,
including electronically stored information, that are locatable after a diligent search of all
locations where such meterials might plausibly exist, or whather the Pacific Regional Office and
Northern California Agency withheld any documents for any reason, including any purported
privilege or protection from disclosure.

The State responds to your itemized comments concerning specific document demands as
follows. Demand for Production No. 5 secks “Each document pertaining fo BIA’s placement
of Big Lagoon Rancheria on the list of federally recognized Indian tribes.” You responded by
producing only a cepy of the latest listing of federally recognized entities published in the
Federal Register. But the subpoena broadly defines the phrases “document” and “pertaining to”
to require the BIA {o produce more than simply a copy of the most recent publication in the
Federal Register—it requires the BIA to produce each document pertaining to Big Lagoon
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Rancheria’s placement on any list of federally recognized Indian tribes, not just the most recent
list, and each document that precedes the Tribe’s placement on each list, including, without
limitation, documents explaining or discussing whether or why the Tribe qualifies for placement
on the list. Please indicate when the State can expect to receive ﬁ.lrther documents responsive to
this demand.

Demand for Preduction No, 10 seeks each document pertaining to Big Lagoon
Rancheria’s mernbership. The State is surprised by the response that the BIA Pacific Regional
Office and Northern California Agency are unable to locate any records pertaining to tribal
membership., It would seern difficuit for the United States to fulfill its trust obligation to Big
Lagoon Rancheria and its members if the BLA cannot locate any docuinents that, at minirum,
identify who. the members might be. We presume that if the response is accurate, an authorized
representative for the BIA Pacific Regional Office and Northern Califomia Agency will attest
under oath that after a thorough search of all available records the BIA has no documents
pertaining to Big Lagoon Rancheria’s membership. If your rcsponse is inaccurate, please
provide further documents responsive to this demand.

Demand for Production No. 11 seeks “[e]ach document pertaining o a constitution for
Big Lagoon Rancheria.” In response, you produced a copy of the Tribe’s 1986 Constitution. As
with Demand for Production No. 5, Demand for Production No. 11 seeks, and requires the BIA
to produce, more than simply the end product, It requires the BIA to produce each document
that falls within the subpoena’s broad definition of “pertaining to” the Tribe’s Constitution.
Please provide further documents responsive to this demand.

Demand for Production No. 13 seeks docurnents pertaining to Jim “Lagoon™ Charley
and his stafus as a member of an Indian tribe, and Demand for Production No, 16 seeks
documents pertaining to whether the United States ever authorized Jim “Lagoon” Charley or any
of his linea} descendants to occupy the 11-acre parcel. You responded that no such documents
exist. As ahove, we presume that an authorized representative for the BIA Pacific Regional
Office 2nd Northern Califoria Agency will attest under oath that after a thorough search of all
available records the BIA has no responsive dovuments.

In response to Demand for Production Nos. 17, 18, 21, 22, 25, 26, 22 and 30, you
indicate that Lila Williems, Tom Williams, Beverly Moorehead and Ted Moorehead “are all
identified as Indian persons™ but the BIA Pacific Regional Office and Northern Califorma
Agency does not have any records indicating that the indentified individuals were members of a
federally recognized Indian trihe. This regponse is inconsistent with documents you provided in
response to Demand for Prodnetion No. 5, where Big Lagoon Rancheriz is identified on the list
of federally recognized Indian tribes, and Demand fot Production No. 11, where the Tribe’s 1986
Constitution identifies Beverly Moorehead as the Tribe's Secretary. In addition, by letter dated
March 3, 2010, Acting Regional Director Dale Risling provided the State with various
documents responsive to the State’s subpoena to the BIA Pacific Regional Office, including,
among others, a January 29, 1955 memorandum identifying Mrs. Thomas Green Williams, also
known as Lila Williams, as “an unallotted and unassigned Yurok Indian.” Given these
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inconsistencies, please confirm whether your response to Demand for Production Nes. 17, 18,
21, 22, 25, 26, 29 and 30 is accurate. In addition, please provide each document within the BIA
Pacific Regional Office’s and Northern California Agency’s possession, custody or control that
pertains to the assertion in your response that the identified individuals “are all identified as
Indian persons.” To the extent you suggest that some of this information “[m)ay be subject ta the
Privacy Act” {original italics), please identify the Act and specific provision that you believe
protects against disclosure, and provide the information required by Federal Rule of Civil
Procedure 45(d}(2)(A)(i1). Given the BIA Pacific Regional Office’s and Northera California
Agency’s untimely responses to the State’s subpoenas in this action, it appears that any
objections or claims of privilege or protection have been waived.

The State further notes that by letter received on April 30, 2010, Department of the
[nterior, Associate Solicitor Edith R. Blackwell advised the State that the BIA Pacific Regional
Office is working on a response o the State’s request for information concerning assignments of
parcels of the Big Lagoon Rancheria to particular people. The State has not yet received this
information or any related documents, Please provide these documents as soon as possible.

. Forthe limited purpose of the BIA responding to the State’s subpoenas in this action, the
Court has continued the discovery cut-off date toc May 31, 2010. Because May 31 is a holiday,
please provide the requested clarification, information and responsive documents by June 1,
2010. As1discussed today with Assistant Regional Solicitor Karen Koch and Attorney-Advisor
Jim Porter at the Solicitor’s Office in Washington, D.C., given the unresolved status of the
State’s ovtstanding subpoenas, the State wishes to initiate the procedures for resolving this
discovery dispute with the BIA. Toward that end, this letter serves as notice of an in-person
meeting to take place with your lead trial counsel at the California Attormey General's Office,
1300 I Street, Sacramento, California, at 10:30 a.m. on June 14, 2010,
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The State hopes that through further correspondence and discussions it can resolve the
present discovery dispute as efficiently as possible without judicial intervention; however, given
the current deadlines, a timely response from the BIA is critical.

Sincerely,

RANDALL A. PINAL
Deputy Attormey General

For EDMUND G. BROWN JR.
Attorney General

RAP:ta

ce:  James W. Porter, Attomey-Advisor, Office of the Solicitor (via e-mail and FedEx)
Karen D. Koch, Assistant Regional Solicitor (via e-mail and FedEx)
Dale Risling, Acting Regional Director {via e-mail and FedEx)

SA2009309375
80464536.doe

ER-432



Case4:09-cv-01471-CW Document88-91  Filed07/01/10 Pagel of 5

Exhibit TT

ER-433



Cased:09-cv-01471-CW Document88-91  Filed07/01/10 Page2 of 5

EDMUND G, BROWN JR. ' State of California
Attorney General : DEPARTMENT OF JUSTICE

110 WEST A STREET, SUITE [ 100
SAN DIEGO, CA 92101

P.O. BOX 85266

SAN DIEGO, CA 92186-5266

Public: (619) 645-2001

- Telephone: (619) 645-3075
Facsimile: {619} 645-2012
E-Mgil: Randy.Pinal@doj ca.gav

May 27, 2010

Via e-mail and FedEx

Jim Porter

Attorney-Advisor

Solicifor's Office, Division of Indian Affairs
1849 C Street, N.W.

Mail Stop 6518

Washington, D.C. 20240

RE:  Subpoena Duces Tecum and Towhy Request
Big Lagoon Rancheria v. State of California
.S, District Court, Northern District of California, Case No, CV 09-1471 CW (JCS)

Dear Mr. Porter:

I write in response to Associate Solicitor Elizabeth R. Blackwell’s undated lctter'
concerning the subpoena duces tecum and Towhy request that the State of California served on
the Department of the Interior, Assistant Secretary—Indian Affairs in the above-entitied matter
on December 22, 2009. As we discussed on May 25, 2010, the responsive documents identified
in Ms. Blackwell’s Jetter were not included; however, thank you for faxing them to me on May
25.

Preliminarily, the Staie requests further responses and clarification of certain aspects of
Ms. Blackwell’s letter. Specifically, it is unclear whether the documents were produced as they
are kept in the ordinary course of business, or whether, to comply with Federal Rule of Civil
Procedure 45(d)(1)(a), they should be organized and labeled to correspond to the categories in
the subpoena. Further, the response failed to identify or include any electronically stored
information, as demanded by the subpoena. Indeed, it is unclear whether the Assistant Secretary
has produced ali responsive documents, including electronically stored information, that are
locatable after a diligent search of all locations where such materials might plausibiy exist, or
whether the Assistant Secretary withheld any documents for any reason, including any purported
privilege or protection from disclosure.

! The California Attorney General's Office received the letter by FedEx on April 30, 2010.
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Ms. Blackwell claims that the State failed to comply with the Department of the Interior’s
Touhy regnlations, in part, because the State has not affirmatively demonstrated that the
decuments are not reasonably available elsewhere. See 43 C.F.R. § 2.84(d). As the State has
advised the Bureau of Indian Affairs (BIA) Pacific Regional Office and Northern California
Agency—which, as you know, have been served with the same subpoenas—Big Lagoon
Rancheria has responded in formal discovery in the underlying matter that answers to certain
interrogatories may be found in documents sought by the State’s subpoenas to the Department of
the Interior. Nonetheless, Ms. Blackwell wrote that a statement by the Tribe that the Department
of the Interior has the records is not the same as a statement from the Tribe that the Tribe does
not have the records, and, therefore, the State has not met its burden of showing that it cannot get
the requested documents from some other source,

The purpose of Ms. Blackwell’s comments on this point is unclear, ag she produced
certain responsive documents. In addition, the comments seem to exelt the Department’s Touhy
regulations over the Federal Rules of Civil Procedure. But the statutory authority for Touhy
regulations, 5 U.S.C, § 301, is simply a “housekeeping statute” regulating agency procedures; it
does not create a privilege for the government to withhold subpoenaed information. - Exxon
Shipping Co. v. United States Dep't of the Interior, 34 F.3d 774, 778 (9th Cir, 1994), Moreover,
given the Assistant Secretary’s untimely response to the State’s subpoena, and failure to seck a
protective order or move to modify or quash the subpoena, see Fed. R. Civ. P. 45(c)(2)-(3), it
appears that any objections have been waived.

Ms. Blackwell further asserts that the State has not clearly established that its requests
will not impoge an undue burden on the Urited States. See 43 C.F.R. § 2.88(c)(7). Apain, if the
Assistant Secretary believed the subpoena imposed an undue burden, then the proper course was
to seek a protective order, or move to modify or quash the subpoena, which has not happened.
Nonetheless, the State will address Ms. Blackwell’s particular comments concerning the size and
relevance of Demand for Production No. 9.

Mzs. Blackwell states that Demand for Production No. 9 would potentially yield a large
volume of documents that would constitute an undue burden on the Department. Demand for
Production No, ¢ secks documents pertaining to a very specific provision of the Hoopa-Yurok
Settlement Act, not the entire Act. Indeed, by my e-mail to you on March 1, 2010, the State
further narrowed the scope of Demand for Production No. 9 to include only documents that
pertain to the option given to Big Lagoon Rancheria members to vote to merge with the Yurok
Tribe, as codified in the Special Considerations section of the Hoopa-Yurok Settlement Act at 25
U.8.C. § 1300i-10(b). Please advise whether this eliminates Ms. Blackwell’s concerns about the
scopa of Demand for Production No. 9.

Ms. Blackwell also asserts that the State has not explained how documents pertaining to
the Hoopa-Yurok Settlentent Act are relevant to the assessment of how the Supreme Court’s
decision in Carcieri v. Salazar, 129 S. Ct. 1058 (2009}, affects Big Lagoon Rancherig. Part i(B)
of the Touhy request explains why the requested documents are relevant to the State’s defense in
the underlying action. The Tribe alleges that, in violation of the Indian Gaming Regulatory Act
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{IGRA}, the State has failed to negotiate a class Il gaming compact in good faith, IGRA
provides that in determining whether a state has negotiated in good faith, the conrt may consider
the public interest. 25 U.8.C, § 27107} B)(ii)(T). The State has asserted an affirmative
defense that it is not in the public interést to consider the land where Big Lagoon Rancheria .
proposes to locate a gaming facility as eligible lands within the meaning of IGRA, because,
under Carcieri, the Secretary of the Interior lacked authority to acquire that land in trust for Big
Lagoon Rancheria. Therefore, the State is entitled to conduct discovery into the status of the
relationship between Big Lagoon Rancheria and the United States when Congress enacted the
Indian Reorganization Act, as evidenced by documents involving the history of that relationship.

In the Hoopa-Yurck Settlement Aet, 25 U.S.C. § 1300i-10(b), Congress gave Big Lagoon
Rancheria the eption of voting to merge with the Yurok Tribe. [t is necessary to the State’s
defense to understand why Congress presented Big Lagoon Rancheria with that option, and
obtain documents, if any, within the Department of the Interior’s possession, custody, or control
that inform, analyze, review or discuss Congress’ action in that regard.

Also, the State has demanded the Assistant Secretary produce documents pursuant fo a
subpoena issued under Federal Rule of Civil Procedure 45. The standard for production under
that rule is not limited to relevant documents, which appears to be the Department of the
[nterior’s standaid under its Towhy regulations, 42 C.F.R. § 2.84(b), but also docuiuments that are
iikely to lead to the discovery of admissible evidence, see, e.g., Alexander v. Fed. Bureau of
Investigation, 186 F.R.ID. 21, 38 (D.D.C, 1998). The State is unaware of any authority that
allows the Department of the Interior to impose by administrative fiat a standard in this instance
that is different. or stricter than that established by Congress. If any exists, please let me know.

Ms. Blackwell further notes that the BIA Pacific Regional Office is working on &
response to the State’s request for information concerning assignments of parcels of the Big
Lagoon Rancheria to particular peopie. The State has not yet received this information or any
related documents. Please confirm when the State can expect receipt.

For the limited purpose of the Departiment of the Interior responding to the State’s
subpoenas in this action, the Court has continued the discovery cut-off date to May 31, 2010.
Because May 31 is a holiday, please provide the requested clarification, information and
responsive documents by June 1, 2018, As discussed today with you and Assistant Regional
Solicitor Karen Koch, given the unresolved status of the State’s outstanding subpoenas, the State
wishes to initiate the procedures for resolving this discovery dispute with the Assistant Secretary.,
Toward that end, ! will be meeting in person in Sacramento, Califorma, with lead trial counsel
for the BIA Pacific Regional Office and Northern California Agency at 10:30 a.m. on June 14,
2010. Please let me know if you are able to participate in this meeting by telephone.
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The State hopes that through farther correspondence and discussions it can resolve the
present discovery dispute as efficiently as possible without judicial intervention; however, given
the current deadlines, a timely response from the Assistant Secretary is critical.

Sincerely,

Dpe0

RANDALL A, PINAL
Deputy Attorney General

For EDMUND G. BROWN JR.
Attorney General

RAP:ra

cc: Edith R, Blackwell, Associate Solicitor (via FedEx)
Karen D. Koch, Assistant Regional Solicitor (via e-mail and FedEx)

5A2009309373
80464273 . doc
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Randy Pinal - RE: Big Lagoon Rancheria v. California; document subpoenas

=

From: Randy Pinal

To! James Porter; Juan {(USACAN) 3 Walker; Karen,Koch@sol.dol.gov, Wyneva (USADC) Johnson
Date: 6/25/2010 6:56 PM '

Subject: RE: Big Lagoon Rancheria v. California; document subpoenas

CC: Patty Brandt; Sylvia Cates

Thanks, Juan, Just so we're clear, the State granted the continuance at your request. We'll talk after X have
had a chance to review the BIA's response that I received today, and the further response that you've indicated
I will receive on July 2d.

Randy
>>> "Walker, Juan (USACAN) 3" <Juan.Waiker@usdoj.gov> 6/24/2010 1:51 PM >>>

Randy,

Per our conversation yesterday, I'm sending you this e-mail to confirm that you have continued the date for

the government's responses regarding these subpoenas until COB, june 25”‘, 2010, except for the information
refated to the Hoopa-Yurok Settlement Act. Since the government will not be able to search the records
related to the Hoopa-Yurok Settlement Act prior to June 30, 2010, the government will provide a response

related to the Hoopa-Yurok Settlement Act by COB on July 2. Let's plan to meet and confer after fuly 2™ to
discuss whether further action will be necessary.

Sincerely,

Juan

Juan D. Walker

Special Assistant United States Attorney

U.S. Attorney’s Office, N. Dist. Calif, Tel: {415) 436-6915
450 Galden Gate Ave., 8th Floor Fax: (415} 436-6748
San Francisco, CA 94102-3435 jnan.walker@usdoj.gov

From: Randy Pinal [mailto:Randy.Pinal@doj.ca.gov]
Sent: Thursday, June 17, 2010 6:10 PM

To: James Porter; Karen.Koch@sol.doi.gov; Walker, Juan {USACAN) 3; Johnson, Wyneva {UsADC)
Cc; Patty Brandt; Sylvia Cates

Subject: Big Lagoon Rancheria v. California; document subpcenas
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All:

Thank you for meeting with me, Sylvia Cates and Patty Brandt on June 14, 2010, to discuss the document
subpoenas that the State of Califarnia served on the BIA Pacific Regional Office, BIA Northern California Agency
and the Assistant Secretary—Indian Affairs, This e-mail confirms our agreement at the meeting that each
subpoenaed party will provide a written response to the State’s May 27, 2010 letter, and that counse] will
reconvene on June 28, 2010, to discuss whether further action is necessary. Please provide the written
responses by close of business on June 24, 2010, to ensure the June 28 mesting is productive. Further, at the
subpoenaed parties' request, the State agreed not to take any action to enforce the subpoenas before July 9,
2010.

As indlcated in the State's May 27 letters and discussed during the meeting, there are questions whether the
subpoenaed parties have produced all responsive documents, including electronically stored information, that
are locatable after a diligent search of all locations where such materials might plausibly exist, and whether any
documents have been withheld. The subpoenaed parties indicated they would review their files to respond to
these questions and, if no responsive documents exist, provide a sworn statement to that effect. The statement
should describe the files in your possession, custody or confref, the nature of your search, and indicate for each
demand for production of documents whether you produced all responsive’ documents, were unable to locate
responsive documents, or [ocated but did not produce certain responsive documents, At minimum, for any
responsive documents withheld from production as privileged or protected, the subpoenaed party must comply
with Federal Ruie of Civil Procedure 45{d)(2)(A). ‘ :

In addition to responding to the State's May 27 letter, Jim Porter indicated he would follow up with staff in the
Washington D.C. office to ascertain whether any documents responsive to DPemand for Preduction Nos. 5 and 9
are [ocated there, If the foregoihg does not correctly summarize our agreement, please advise me
immediately.

On a related matter, it came to my attention today, via the attached e-mail, that staff at the BIA Paciftc Regional
Office refused to produce application folder numbers for various individuals identified on the 1968 California
Judgment Enrollment, claiming the informatien is protected by the Privacy Act. The National Archives in San
Bruno maintains the application folders, which total about 540 linear feet of documents, containing the
documents sought by the State. But the BIA Pacific Regional Office has not yet provided Archives with the
index to the application folders, making it nearly impossibie to search and locate public documents available in
those folders without the index. Moteover, it does not appear that a file folder number falls within the Privacy
Act, and it is difficult to imagine how Privacy Act protections can be asserted over documents that are no longer
in the BIA's possession, custedy or control. Even so, Archives staff have indicated to the State that they will
determine whether and to what extent the Privacy Art applies to our requests, if at ali, principally because

they, and not the BIA, are in possession, custody and control of the documents. To be clear, the State did not
request the information described in first paragraph of the attached e-mail; it seeks only application folder
numbers for specific Individuals, At minimum, the requested information is encompassed by Demand for
Production Nos. 1, 3, 15 and 17-32 of the document subpoenas. Please include in your written response an
explanation why the requested infarmation is being withheld.

Thank you,

Randy Pinal
CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. it is solely for the use of the intended recipient(s). Unauthorized interception, review, use

ar disclosure is prehibited and may violate applicable laws including the Electronic Communications Privacy Act.
If you are not the intended recipient, please contact the sender and destroy all copies of the communication.
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United States Department of the Interior

OFFICE OF THE SOLICITOR
-Pacific Southwest Region
2800 Cottage Way
Room E-i712

{N REPLY
REFER TO: Sacramente, California 95825-1890

June 24, 2010

Randall A. Pinal, Esq.

State of California, Department of Justice
110 West A Street, Suite 1100

San Diego, CA 92186-5266

Subject: Touhy Request and Subponas Duces Tecum;
Big Lagoon Rancheria v. State of California, N.D. California; CV 09-1471 CW

Dear Mr. Pinal:

The following summarizes the Bureau of Indian Affairs, Pacific Region, response to the subject
Touhy request and subpoen%s duces tecum, with responses to each item in the subpoena
explained below: :

items 1-4: The U.S. lacks authority to determine who does or does not occupy Indian land other
than leasing authority; the Region provided the only records concerning residential leases. There
are also tribal land assignments pertaining to the properties held in trust that BIA has no
involvement with because assignments are determined by tribes.

Item 5: The BIA provided a copy of the latest list of federally recognized tribes. This
information is publicly available and the list is published every few years. The State can find the
lists published in Federal Register notices. The Region is not responsible for determining
whether a tribe receives federal recognition ~ such determination is made by the Central Office

in Washington.

-Ttem 6: Documents were provided concerning “termination” under the California Rancheria Act
pursuant to the March 3, 2010 transmission from Carmen Facio.
Item 7; Information from BIA files was provided regarding distribution of Tribal assets. See
letter dated March 3, 2010 to Randy Pinal from Carmen Facio, Realty Officer.

Item 8: The Region is not invelved with decisions regarding federal recognition of tribes and
had no documents concerning this issue,

Item 9: Request number ¢ was narrowed to section 11(b) of the Hoopa-Yurok Settlement Act,

which concerns an option for the Big Lagoon Rancheria to merge with the Yurok Tribe. The
BIA believes it may have information conceming a vote on Section 11 of the Hoopa-Yurok
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Setilement Act, but the information concerning that section of the Act is not delineated from
information in some 30 filing cabinets located in the offices of the Northemn California Agency
that concern the Act overall. Individuals familiar -with those files are no longer in the Northern
California Agency office, but Amy Dutschke, Deputy Regional Director — Trust, for the BIA
Pacific Region, previously worked in the office and is familiar with the files. She will be in the
Northemn California Agency office on June 30th, and will search and review the files at that
time. No one else familiar with the files 'will be available in the office before that date.

item 10: BIA does not maintain membership information conceming tribes, There are Census
Rolls of Indians that were compiled on three different occasions: 1928-33; 1950; 1972, There
are also Distribution Judgment Rolls for all Caiifornia Tribes that were compiled in order to
distribute the proceeds of litigation that resulted in payments to Indians. If the BIA is asked to
determine tribal affiliations, they will use these rolls. However, as sovereign entities, iribes have
the right to determine and maintain their own membership lists, and the BIA no longer maintains
such lists and has retumned those that it did maintain, excepl for lists concerning tribes that have
specifically delegated authority to the BIA to resolve tribal membership issues — Big Lagoon is
not one of those tribes.

Item 11: The BIA provided a copy of the Tribe’s Constitution. Curently there is no
requirement that BIA approve tribal constitutions, although tribes may require BIA approval in
their constitutions - Big Lagoon has not sought BIA approval of its constitution.

Item 12: The Big Lagoon Tribe is responsible for conducting its own affairs, including any
interactions with the Yurck Tribe. The BIA will search the Hoopa- Yurok files maintained in
Northern California for documents conceiming section 11 of the Hoopa-Yurok Settlement Act,

ftem 13-16: The BIA Pacific Region produced File No. 40142-1917 (313), which contains
several documents concerning Jim “Lagoon” Charley. See letter dated March 3, 2010 to Randy
Pinall from Carmen Facio, Realty Officer, item number “1”. The cover page for these
documents is marked “Caution!™. No files were located which were specifically maintained
under the name “Jim ‘Lagoon’ Charley™.

Itemn 17-20: Records concerning Lila Williams: The BIA was not able to locate records other
than census records concerning this individual. Enrollment information contained in the census
records is considered to be personal, private 1nf‘0rmat10n, and therefore may not be released
except upon consent of the individual.

Itern 21-24: Records concerning Tom Witliams: The BlA was not able to locate records other
than census records concerning this individual, Enrollment information contained in the census
records is considered to be personal, private information, and therefore may not be released
except upon consent of the individual.

Item 25-28: Records concéming Beverly Moorehead: No responsive records concerning this
individual were located.
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Item 29-32: Records concerning Ted Moorehead: No responsive records concerning this
individual were located.

Item 33: The BIA Pacific Region has no records responsive to this request,

Please note that the documents that were provided consist of all records maintained by the BIA,
including any responsive emails.

In communications subsequent to the delivery of the subject Touhy request and subpoena, you
asked about the release of archive index numbers. Archive index numbers are maintained in
systems of records that may be located by an individual’s name, and consequently are protected
pursuant to the Privacy Act. Numbers associated with individuals who are deceased, or who are
more than 100 years old (and presumed deceased) may be released, but individual consent to
release is otherwise required in order for numbers to be released by the BIA.

Declarations executed by Carmen Facio, Regional Realty Specialist, and Shirley Lincoin,
Regional Tribal Operations Specialist, are being forwarded to you after delivery of this
correspondence. The declarations indicate that these BIA officials made reasonable inquiry and
undertook a reasonable search of agency records in an effort to comply with the subpoena.

Sincerely,

Daniel G. Shillito
Regional Soficitor

Assistant Repional Solicitor

ce: Acting Regional Director, BIA
Juan Walker, US DOJ
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From: "Porter, James" <James.Porter@sol.doi.gov>

To: 'Randy Pinal' <Randy.Pinal@doj.ca.gov>, "Koch, Karen" <Karen.Koch@sol.doi.gov>,
"'wyneva.johnson@usdoj.gov'" <wyneva.johnson@usdoj.gov>, ""Walker, Jnan
(USACAN) 3" <Juan. Walker@usdoj. gov>

Date: 6/25/2010 3:38 PM
Subject: response to subpoena in Big Lagoon
CC: "Keep, Scott” <SCOTT.KEEP@sol.doi.gov>

Attachments: 11 pages from AIRR.pdf; 1953 House Report extracis.pdf; 11 pages from AIRR.pdf;
1953 House Report extracts.pdf

Randy et al;
{ have received and reviewed documents supplied by BIA in response to California’s subpoena. { will now try to

transmit them to Randy via email. Some of the documents are pretty large. I'm tempted to use a bunch of
separate ernails to accomplish this task,

The vast majority of documents were provided by the American Indian Records Repository — 645 pages of

. imaged documents. In my review, | found that few of them-were really responsive to any subpoena request. |
have prepared a table of the documents, showing merely date {when known) and the barest description, plus
the page number in the data set.

1 also have the few documents that were produced by BIA and SOL here at main interior.

it is my representation that the document request was distributed to relevant office of Indian Affairs, and f am
providing all the relevant material | received in response.

1 will be out all next week, if there are urgent matters that must be discussed, contact Scott Keep, my

supervisor, at
(202) 208-5311 or Scott.-keep@sol.doi.gov

James W, Porler

Attorney-Adviser

Tribal Government and Alaska

Division of Indian AfTairs

Office of the Solicitor, Department of the Interior
1849 C Street, N.W. Washington, D.C. 20240
Mail stop 6518

202-208-5349 (phone)

202-208-4115 {fax)

James,Porter{@sol.doi.gov

This e-mail (including attachments) is intended for the use of the individual or entity to which it is addressed. It may contain
information that is privileged, confidential, or otherwise protected by applicable law. If you are nof the intended recipiens,
you are hereby natified that any dissemination, distribution, copying, or use of this e-muail or its contents is sirictly
prohibited, If you receive this e-mail in ervor, please notify the sender immediately and destroy all copies. Thank you,
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EpmunDp G. Brown JR.
Attomey General of California
SARA J. DRAKE
Senior Assistant Attormey General
RANDALL A. PINAL
Deputy Attorney General
State Bar No. 192199
110 West A Sireet, Suite 1100
San Diego, CA 92101
P.0. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-3075
Fax: (619) 645-2012
E-mail: Randy.Pinal@doj.ca.gov
Attorneys for Defendant State of California

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

BIG LAGOON RANCHERIA, a Federally
Recognized Indian Tribe,

Plaintiff,

v,

STATE OF CALIFORNIA,
Defendant.

I, PATTY BRANDT declare:

CV 09-1471 CW (JCS)

PECLARATION OF PATTY BRANDT
IN OPPOSITION TO PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT
AND IN SUPPORT OF DEFENDANT’S
CROSS-MOTION FOR SUMMARY
JUPGMENT

Fed. R. Civ. P. 56

Date: Aungust 12, 2010
Time: 2 pm.
Dept: 2, Fourth Floor
1301 Clay Street
Oukland, CA 94612
Judge: The Honorable Claudia Wilken
Tral Date: Not set

Action Filed: 4/3/2009

1. Tam a Semior Legal Analyst for the State of California currently employed by the

Califomia Department of Justice.

Def.’s Opp'n to PL.’s Mot. Sum. J.; Cross-motion Sum, J.; Mem. of Points & Auth, {CV 09-1471 CW (JCS))
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2. OnJune 17,2010, in the course of my official duties as an employee of the
California Department of Justice, I personally viewed and copied records of the Bureau of Indian
Affairs archived at the National Archives and Records Administration (NARA) located in San
Bruno, California.

3. While at the NARA, I viewed on microfiche and copied the following
Applications for Enrollnent from 1928. Attached to this declaration are the true and correct
copies of the applications listed below:

Lottie Charlie (App. No. 6693), Exhibit A;

Nettie Waukell (App. No. 6147), Exhibit B,

Ida Walker (Waukell) (App. No. 6047), Exhibit C;
George Green (App. No. 4022}, Exhibit D;
Theodore Morehead (App. No. 6528}, Exhibit E;
Isabel Morehead {App. No. 6530), Exhibit F.

4. Additionally, while at the NARA, I viewed the physical files of the California
Judgment Enrollment of 19371952 and copied the below listed documents and have attached true
and correct copies of each:

Theodore Moorehead, Sr. Application for Enrollment to Share in the Califormia Judgment
Funds (App. No. 26205), Exhibit G,

Isabel Moorehead Application for Enrollment to Share in the California Judgment Funds
{App. No. 26206), Exhibit H;

Application for Enrollment with the Indians of California for Theodore R. Moorehead dated
June 10, 1949, Exhibit I. '

5. Also, while at the NARA, 1 viewed the physical probate files of the Matter of the
Estate of Lottie James Charles and Estate of Harry Waukell, and copied the below listed
documents:

Testimony of Nettie Waukell from the probate file of Estate of Harry Waukell, Exhibit J;
Testimony of Minnie Waukell Frank from the probate file of Estate of Harry Waukell,

Exhibit K.
2

Def.’s Opp’n to P1,°s Mot, Sum, I.; Cross-moation Sum. J.; Mem. of Points & Auth, (CV 09-1471 CW (JCS))
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6. Lastly, while at the NAR‘A, I viewed on microfiche the Twelfth Cens.us of the
United States from 1900 and copied the pages indicated the State of California, County of Del
Norte, Supervisor’s District No, 3, Enumeration District No. 10, Schedule No. 1, Indian
Population sheet 3, pages A and B, which true and correct copies are attached as Exhibit L.

1 declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct of my personal knowledge, and that I, if calied to testify, could and
would testify as above set forth; and that this declaration'is signed at Sacramento, California, this

thirtieth day of June, 2010,

) -
w[{" /(/2/)}//;"))"‘#/
ATTYW)

3

Def.’s Opp’o to PL's Mot. Sum. J,; Cross-motion Sum. 1.; Mem. of Points & Auth, {CV 09-1471 CW (IC8))
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w.s-:;“‘))
933
P HERERY SEATHFY THAT {1 an ) { THE APPLEGANT 1S ) THEZ PERSON, WAMED ABOVE, WHO WAS PREVICUILY EKROLLED®

Mates _ € —- /741 -~ &£ 8 StewATUREZ Z;é P @Z‘.ﬁ (Lo ol sféﬂ

SECTION B2

"CEATIF ICATION BY OR FOR APPLICANT

GIVE THE WAME, RELATIONSHIP, AWD WOLL WUHMBEN (if XNOWN} OF ANY LENEAL OR COLLATERAL RELATIVE NANEQ DN THE
DRIGINAL RDLL OF CALIFORNIA Ixosand aeraoven May 16, 1933, o THE WEVISEE ROLL OF PERSONE WAD RECEIVED THE

8150 PavHENT suTHGREILO By THE 1950 Acr:
RELATPONEH{ P

NAME oF RELAYIVE?

Dare of RoLLy /7 1933 /7 Revieeo foLL MuHsent

“IF WGHE OF YOUR LIMEAL OR COLLATENAL RELATIYES WERE EVER ENROLLED, NAME TRE IWOEAK WHO LIVED #W CALIFORMIA OK
June |, (852, TEXOUGH WHOM YOU ULAFM ELIGHMILITY FOR ENROLLMENT :

(FURNISH EYIDENCE TO SUPPORT CLAIM OF RELATIONIHI® TO FWRIAK RELATIYE)

EYIDENCE OF NIRTH AND NATURAL PARENTAGE FURMISKED WiT# Tats apeLicaTion: /7 Yes g

CERTIFICATION 8Y OA FOR APPLICARY

t Hexeey ceaTiFy TAAT (1 an ) ( Tue AFPLACANT IS ) A LINEAL OR COLUATERAL RELATYE &Y BLOOD OF THE PER3ZON
THRONEH WHOM ELIGIBILITY FOR ENROLLMERT 15 CLAMKREDS

SIGNATUAES

Bart s

- (APPLICATION OONT(NUED OM REVEHSE SI1DE)
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Case4:09-cv-01471-CW Docu MREEHEITa o HEsA0 1/ AR, Ragsif Qﬁé'g%n(San ;‘:‘-aii'f:‘ié ! D;i‘

6, NaE THE CALIFORNI A TRESE, BAND CN GROUP OF [WO)ANS . —_
WETH WHICH YOUR ANCESYDRS WERE AFFILIATELR OM » Py LAty
JLiATEDR ON Juxe 1, $852 < L T

Te COMPLETE THE FOLLOWEXG FAHILY MIBYQRY GHARTI

PATERN AL GNANOF ATHER

Thaee {1 Jas fo Ap ales

AFPLICRHT'S FaYHER

movebewiss Moorehead (35 4é

M S o th River PATERN AL GRANDNOTHER

TheedoceMoorehead BNI225 %0 ) Tovee __ Llar fave wsat

APPLICANY 'S Nang

MATERN AL GRAKDF ATHER

Thist

LN WY
ArPLICANT 'S MoTHER

TResE Mlanely Moore head 13547

&'Sm{}h Rivey HATEAN AL GA AXDMOTHEN

tmiot Clarg fHoadle By

% Smath "R.“‘"" .

fl. HOTE: (Yo BE COMPLEYE® RELOW ONLY EF PERSON FILINE THIS APPLICATION §S ACTING )N NERALF OF & MikOR, 4
MENTAL INCOMPETENT OR DYHEM PEREON Lk REED OF ASSIATANCE, A HEHBER OF THE ARMED FONCES, ON 4
PEREON WD WAS LEVING ON SEPTEmNte 21, $96B, Sy¥ wup DIED ON OR AFTEN THAYT DATE.)

LTI R

ADDNESSS

RELATYONSHER TO ACFLICANY I

TiRDICATE VHETHER PARTNT, GUARDYAN, FRIZND, ETC4)

ATTERTFONt CREMINAL PENALTIES ARE PROVIDEC BY STATUTE FOR XNOWINGLY MAKING FALSE STATEMENTS (18 1.5.C. {001},

m

Uai5¢2

o™ oo
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-‘*FO‘lﬂET* o, LA‘S“‘DZ‘ / %3
: Appl. # A
(Instructions: Initial each item checked.} Timely: Yes - ,fﬂb ﬁz;’

Name _7&; M5 Qﬁ;ﬁ é’: ljﬁifmw ,fé , DDB \f*/j—.ﬂé /dw”

Other Names

If deceased, pob I ' Evidence submitted? Yes " No

List Duplicate Applications

Applicant igible as: '
”/Bil - {Person on previous roli.) - = = - « . - v e e . /{Qi,
A2 - (Person who has relative on previous roll,)? - - - - - = u =
A3 - (Lineal or collateral relationship tc an Indian residing
in California on June 1, 1B52,) ~ v w = - o w = = = w = o -
Tribe Lo T g
Applicant determined ineligible. Reason R T

Letter of Notification ~ Date
Eligitle for 44 Award only . Eligible for both Awards .

Applicant's family who have filed:
Grandparents

Parents

Children
Brothers/Sisters

Aunts /Uncles

Cousinse

—
i
——

Al - Source information for verlfying applicant's claim:
On 1933 Roll # (appl., # éfk‘f ) IS U ‘/LZ/
On Revised Roll # (48 Appl. or 50 Appl. Yo - /@2&5
Not identified on either roll from check made, - - » - =« - « - «
. 1950 Rejectee = ~ = ~ - =~ R T A
Not previously enrolled.- - - « =~ « = ~ - « - Cm e a e amomo-
- Other M o e = s e m e am = = W om = k= = m m = o e = M om = w om o=

A2 or A3 - Source for verifyfng aﬁplicant’s claim. If applicant is A2
glve name and relationship of person on roll:

Name _ Relationship

Documents which Support claim:
Birth Certificate or other acceptable evidence to _suppert claimed

relationships Yes [ .- e = e -
Family tree chart supperted by documents, Yes No T
Affidavite « = = =~ & = m - ww . m e e e e m e ow o e -
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Probate Determinations ~ = =« - =« = = - = - - e om - T e -
Marriape Certificates -~ - « = = = = = = & w & =« & - - -
Death Certificates = -~ = =« = = @ = = m 2 % o = = « = 2" =@ = = = = =
Tribal Membership Rolls « - ~ - - - e m e e m o e o= - - - e ow =
Censs Records m v n = = = = = = =~ = = = = = Y
Public School or Boarding School Records - =« -« w = = « & « w =~ = -
Church Records « - - « = « - o m w m e e e o m e om o .-

Newspaper Clipplngs « - = - « = = = = - .- e wom o= “ e e

T

TEEEE

Comments:

Re Paymente:

Info Re Mixed Ancestry:

Name California and Splinter Tribes

Advised by letter dated

Applicant's choice given in writing

Decision:

Clalms Examiner

a2 D)

Date
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Folder # /S ALK
Appl. # % Zﬁé ?

{(Instructions: Initial each item checked.} Timely: Yes .~No

Name —M&% \&A}J pop 7~ /;.' 07 !M/
Other Names | Tﬁ#ﬂ%ﬁ%ﬁf&i /idfj

If deceased, DOD Evidence submitted? Yes Ro

List Duplicate Applications

Applicant eligible as: '
Al - (Person on preyious roll.) = = = = = — = = = « - = = - .- /EL
A2 - (Person who has relative on previous roll.} - - = « - - « -
A3 - (Lineal or collateral relationship to an Indian residing
in California on June 1, 1B52,} -~ « « - = - = . e = e = =
Tribe ol Ny T
Applicant determined ineligible, Reason e R A SR TR _
Letter of Notification - Date A m e e m e m e s o -

Eligible for 44 Award only . Eligible for both Awards »~ .

Applicantis family whe have filed:

Grandparents
Parents . :
Children LV#!UDJ
Brothers/Sisters o
sunts/Uncles ,d)}
Cousins
4]l - Source information for veri mg applicant’s claim: .
On 1933 Roll # 5555 (hpple # LS DO ) = @ @ w = m - . /%
On Revised Roll # 425G (43 Appl, or 50 Appl. }- - At
Not identified on either roll from check made. = - « = = -~ - - -
1950 Rejectee - -~ - = - R R R
Hot previously enrolled.- - - - - - S T
« Other - - ~ =« - T TR I R T I I

A2 ar AJ - Source for verifying applicant’s claim. If applicant is 42
give name and relationship of person on roll:

Name . Relationship

Documents which support claim:
Birth Certificate or other acceptable evidence to support claimed

relationship. Yes No f e e A m e e =
Family tree chart supported by documents. Yes No -
C Affidavits = = » = = w = = & = & =« o - e m e e om == W o

(naspumﬂ UES) 00153y 2I[EJ-SIMLDIY [euonw}aq} e poon pn.trlau

1“-1:"; ! L i@
L . poirn e
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£05-¥3

(1)20826~34431 Dec'd

_lewls Whipple 8-14-1873

{5 Tolowa)

(1)20813-35413 Deg'd
Delmar Whipple 8-25-1899

{1)20815-11573 F.26831
Mercedes Gilovamnetti

(2)26019:—11574 F=26832
Victor Giovannetti 5«33«47

Mo .

(1)20814-34421 F-18845

Evelyn Whipple 1-11.02
(1/2 Tolowa)

(1)Z0828 Dec'd

Elmer Whipple 9-22-1905

[1)20829-32222 ¥-17877
ida Domahue 3+3-1911 &~

{Tolowa) see chart
Harold Thornten Bec'd

T (Raraok) .

Trank Glovannettl N/I

{2)31150~34414 F-23483
Delmar Whipple 12-1-41

{3)38179-11572 F-26833
Joseph Glovannetti 4=12.50

F=26831

Lafayette Donahue Reg'd|

(1)20830-34407 P-20927

indrew Whipple 12=-23-15 A<

(Tolowa)} See chart
Louise Moorehead 4 -

One child e 2
~ 7 -
{2)33226-35411 Py
Clarence Whipple 11-9.37
{2)33227=34405 no

Adrienne Reed 9-1=41

(/4 Tolowa)
Ida Beb Whipple Dec'd

(1)10827-34430 F~24054
Letsy Brown Whipple
{(3/4 Tolowa)

(1)20831~21308 F-29681
Mabel Melton 1-23-1918 &

.,

Renneth Melton N/I

(1)20832-34432 F-20647

lewls Whipple 9-10-1922 4/

(1)20833-25997 F-22194

Edith Pope 1-8~1925 7 -/

Charles Pomeroy

(2)3322B=34408 F~23178
Andrew Whipple 1l=5=42 ./

(2)33229-34416 F=15553
Diane Folking &=19«44 4/

(2)33230-34435 F-24056
Mary Hanley 11-23=45 g -/

(2)31465-4551 F=3461
Linda Fahl 1«1-1941 #.¢

(2

Marie Glovannetti 5-13-51

| Five children all worked #-/ S

Three children A

Denny Fahl W/I
J2B245.2130% F-27031

Norene Melton 1i«26=42 2 ,

Two children ot

not named

(2)42878-253995 F-15505
Charles Pomeroy 12-16.38 A4-/

non ca ind.

s

Z)29327-25996 Pa14312
iane Knight 9-18~1940 4 4

G T g

(038imE1T uBS) uoI3a Iy

1., MOLLYLO-A-60 paseD

”fg'l%oﬁfﬁgw noaq,

(2]

0P 1045

3 ?'-:



P0S-H3

A e AR b A s Wbt ik -

L i et e s me e - - - Cee - am

{1)20834=-27306 F-17991
Elinor Richards 1-B-25 g,

A=
Floyd Richards F-l?988f

Three children all worked A%

(Tolowa) see chart

(1)20835-34410 F-15520
Charles Whipple 3«1-27 #-

Six children 4., %

(Tolowa) A
Thelma Richards F=1552
see chart

(2)31159-34428 F-24055

James Whipple 3-13-37 4 < _

Two children il

Joanne Conley N/I

(1)#5558-22570 F-15214
Mo, Tda Bob Whipple 9-15=09
(1)13557-22581 F~15213

(2)42713-22494 F-31R04 A-/-
Theodore Moorehead 12-9=29-

(2)43183-34132 F-13091

Theodore Moorehead

Ramona Alatalo 4=18-30 4 ¢

{Tolowa) See chart

(2)42997-29531 F-11830
Bev =20 -/

(2)42429-13954 F=22232
i Hips w] Jw

(2)42714-22491 F-30522
Richard Moorehead 2-28-30.7 ./

.
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A

APPLICATION FOR EWROLLMENT WITH THE INDIANS OF CALIFORNIA

UNDER THE ACT OF JUNE 30, 1948 (PUBLIC LAW 852)

: . ' . ”’-
Applicetion No. Dat //f_’,‘:’; /w’(,«"{,e;f.

Pursuant to the provisions of the Act of ne 30, 1948 (Publie Law
852) spplication is hereby made for enrollment on behalf of the person
or persons hereinafter named mll of whom ere children or their descendants,
now living, borm subsequent to May 18, 1928, of enrollees guel ified under
Section 1 of the Act of May 18, 19238, whose némes appear oo’ the Toll of
the Tndisns of Cslifornia spproved May 17, 1933, .

Date of Flece of ~ Present
Neme Sex birth birth addrees
)

2, : Cask
Eﬂ
CERTIFY THAT BIRTH © .
L P . ‘g Im. ATE OR DTHER” smsncronf ) )
) B EvIf EXFE OF BIR W THS :
4 i HTED WH - :
4, : ' O o = v
. Oy “ 7 f
5'
6.
7.

‘Insupport of this epplicetion for enrollment the £nllo\ung infarmation
is furnidbed:

1 . I

\ﬁ"elaﬂ;.i.Uns hip to .app.;].i"cﬂnf,:

Present sddreas, if living

‘If deceaaed date of de&fh

Rsll Number /,_;[—} 5_’7

Relationship to applicent R ;22 Mz“i

2.

ER-506



iy

Case4 09%cv-01471-CW ﬂbcumnﬁ;&ﬁ?@

g
f’[heﬂaf{unmﬂrnhives Wi E‘Rtbzgq (S#g Eran
L
=5

. - R ; . e L - o
Present address, if living \?iﬁ-’d’f,e Lo u)/g/,('-/j ?ﬁg?{;/f =S

If deceased, date of death..... e

Proof of relationship: Copy of birth certificate attmched {“’/)

Affidavite attached ( }

Additiondl information regarding proof of relat io.nship end right of

spplicant to enrcllment

T sclemnly sweBr tbat “the foregoing stetements made by me are true to

the beat of my knowledge and belief.

S:'Lgn ature ¥ Signature*
Address’

Signature* Signature*
Addrese dddress -

Subscribed and seworn to before me thisﬁﬁ.ﬁ__da» of

My commission explres

,*If the epplicant is of age, the applicant should sign the application.
If the afplicant is & minor, the parent, guardian or other person re-
sponsible for the care of the applicent should execute the application.

Separante applications should be filed for sach family,

ER-507
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State of California o

County of Dsl Horte O

Q.
As

Q.

A-

Q.
A

Q.
Al

Q..
A -

Qs
A

Q.

A

Q.
Aa

Q.
A.

Q.
A.

Qe
A.

qQ.
Ao

He was pratty old. He was more old then me. "

"HO.

Q. D‘Id Ea:rrjr wnulcell hava'nny thar ld.ra'.‘
A7 s -
rrm. Johnson'a. They wers sepatrated befbre Enrry mrriad wey »‘l‘hwy bmr * 1

_ ynu;[ kmw and he take 'am back his mcnoy. That wanan, d:.c long l&ﬂ-l.’

Cased:09-cv-01471-CW *Document8B-07 ~ Flledo7/01/10 Page3ot40 . 1Fa®
Reproduced at the-Mational Ar¢ Pacifle Région (San Franciseo)

-

T In the mattar of the estate of Harry Weukell.

State your name, a.ge, tribe. and plnoa orf rastdmne.

Hettis Waukell., I don¥t know how old I am. (Appoara to e about. 65}
Kismath Tribe., I live near Klsmath, Galiforn.ia.
Did you know Harry Weukell? . . R, ‘ S
Ies, he was my husband, B ’ B » e

Ia ha dead? . BEEL '
Yas, he died about five years ago (Rucurdaz J‘una 27. 1939) -

Bow old was ke at the time of hia death?

i _—\.".‘.

Did he laava awillg " R T

Iara you J.hins with hin an his uiru at. tha tima af his _-death‘? A
Tas. I teke care 01‘ him. - .': e R TR aE g

Em had one firset - befora me, Hut they ﬁvoro-d.

How meny childven a1d H.arry‘ 'aukall haver . . Tora T
Eight. Four boys and four girlas. XNo, I @1a83 thare wers nine, 'I lost track
of all the babiss that disds o - oo

¥hat are the children's namae? )
Dave, Ide, m.nnie. Jrrank. Ma, and Hargarad and t.:.e rast of theun were juat bhm.e

Which ones ars Btill J.ivh:.g? .o ' ’ o g
Ida, $he is Mrs, Louls Walker, and lives B.t Bayside, nuar Arcata, caliiorn.ta.

¥Minnie. She 18 Mrs. Minmie r\rank, _uncl Iives’ nt E_Lamath, Gelifornia. R -
And Ade. Bheis 1iving with Rober: Ghnrlea. Thuy naver narriad, but thcy 3ot z
kida. ' Bhe lives st Kla.math, Califoinia, 77 - P
All the othors ares doad, ' Dave ‘dded when hs’ was 19 *yaars oJ.d.

-ehildren. T,raik was 30 years old when he died, Heg never mn'iad.h Ead no'. chiIt.’[x

Margarat d‘.l.eui1 hhis' aprim_-, Har hnsband Lllad hsr. Hu!a in San Qnentin ROV, .

Did all of ¢ a chi].drein "I'nO are dead, ud.th the oxceptian or m:rgar"g:- b &

' thﬂir fathe . -.w; v B I‘-—‘ ?»-_'_"-__Lf . i, Gt A
Yae. 'I‘hey al.l died rirat. . I'rank diad ;I'u.a'l;,'~ , )

Did eny of t];é dead ohi].dran ‘bave. chi;.dlran‘!
Yos, Maprgardt thad $woe - Clarica and ‘Henriett
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b--,:Q. Who 4a’ narins rnr ‘these m nb_ildron?‘ = ; - A
“As 1 taka oare. or tYhe 111“1:10 cmo. Eenriutta 15 1n ahmra at aohool.

wt

_ .---Q»' How old ars. thess. twu ohildren'i' S e S
. 1. 01ariue ia over: 4 yaa:s ald.- Henriutta. 15 nbm;t' 8. L

" A." Yese 'I'hcy ‘.took h:ln to uuurt in u:-aaoant uity._ an.d nnt hin to Ban Quantin.

Qe Are’ thare an;r bille. aga:.nat tha oatata of Bazry tam:au? AR S s
A “Ho..¥We paid is a.Ll f:l.p.' e ‘aeught uasket far iED and laat yaa:.- wo rin.tahud pu;y

t - AP : N .: ‘-‘m
Case4‘:09-cv-o14?1-c‘w Documgt88-97 - Filedo7/01/10 220832 0 40 J;ﬁ?

R nced et the Nathonal A “Pitific Region (San Franelsco
' Q. Who is the father of Rargarst's ohildran? T : -
A Etmar charlss, Hargu-ataa lmsband. T L T .

& . -
u,h- N

Qe '!'uu say ﬂunar aharlea 15 m the- fanitautiarr for th.a uumg or h:[a wire?

T
hg Coa v T -
o .

ing for that. b _ S . e

.Q+  Is thers. ana-tning else yuu Iiﬂh %o saqr abcrm: this oasai I

HD. s

LD B Bmue,
Eminer of Inh.eritanca‘

- e Sea

ER-510



Case4:08-cv-01471-CW DocumentBB8-97 Filed07/01/10 Page33 of 40

EXHIBIT K
(Brandt Decl.)
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08884 09 -cv-01471- Cg Docum%ﬁ%g&daﬁh%y%“ e!gienq'!tﬁtﬁ%ﬁn (Sﬁ?fﬁl‘“ﬁ'na':s'c;i)'
o TE OF CALIFOANIA, In the matter of the essapo of Harry
OUONTY QF Hal. NGRTZ Waukell, deceassd, .
e 'hat is your name, age and place of roeidence? ]
A, ¥rs. ¥ionile Jf‘aukell Frank, I am about 4% years old » ; llvs.at Klamath, Calif.
4. To what Indian tr*ba do jou b long° - T
A. Lowar Klamat" tri'be.‘_ . e S wd T
w. DAd you kngw Hbrry Wauekll* L _“‘ o : ; .;*vi‘ @:ﬁ._“_-'&lggff-
A, ‘.!!a,a, ha was m;f tather. ‘ T
T Is he dsad"-’ : E < - '.*
A. He died about :Eive or six years ago {Rncords shcnr .Tuma- ‘21, 1939
i, How old was’ bo ab the time he disd'? * : t & : .
A. Ve don't knaw, but he was re&l ‘ald {Hecords shuw 80} iy L
%. Uias he marriad at tha ti.ms he d.'l.ad"’ . B R #';';.
A .T‘ust one bime t.o my mnthﬂr, Nattia '\faukall.t She 13 stlllnl:lvin ;
%i. How \;BI'B threy married" =) '

-

Q{.

4.1 romonber of nins. . :Tda Fslke¥ of Buyside® 147 $hs ol dasb

Dy Indian law.

Hbm many children did ybur rather have?

“Callf. I am the next. Ada daukall_11Vas near Xlamsth] Cdlifh,fmhar& WQre*six "

e

' others that mra- ull &eud nour. They are, Dave .Tol:u:mia Tony, ..ﬂ.llie. Frank and

A

A

Ty w

A.

.

AL

A,

.q.

A,

Margaret Gharlas. _'- B T T -
. pld ars Ida ‘and Ada?. - ’ ' EE R L

Ida e about 5) and Ads 15 abcu‘b 31 or 32 T T

When 4id Yave die and how old was ha ab tha tims he diod? _ . -
I was & 1ittle girl et t'at time, sbout 8 yeers cld. He was about 16 when he died

Did he leave lasue? . :
¥o. . L - =

#hen did Johnnie dis and how old was he.st the tima he dmd" v
He diad harora Dava ﬂhﬂn he was about fiVe years old.; ‘

hen did 'I'ony die and how olrl wnsg he at the timo o died?: o L L :
I was jubt & buby girl wheil ha dj.ad "He was two yeers old When ha di F

.

¥hen 144 aillis die and hou old Wi he a* the time he d*ud" ;'Fﬂ-.[¢ L Jﬁ
Hs disd over. 50 years ago ﬁhen he WdB about eight yeurs nlﬂ. :

uhan aid Frank die and. ho-i old wasg he at the tima he diad?- i :
1LI-:l diad ‘shout. two months bei‘ara our father’ diad. . Be"was! 34 years old t-han.n-
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-
’ .
.

uirnie ‘_amc, cont. _ I “~ ¢ Pays 2.

4. Bld Prarlk losv: lssuet

“4.. Me, he was naver mrniad.

4. “hen did Harpnra**thnlas dia° : ‘ b
A.- Sha disd May ].ZL..1944 ' Sha wea beat to death hy her husband.

ﬂ-i. h'ho was ha* hu.aband""

. ‘Homer Cherles,’an Indta’ :rom 'I‘r:!.nidad CaIii'. -~ HA
: . ngw- aerving one: tuften yeara ror ki].limz har.

PN -..ﬂ._r., -

How wara they m.arried" : ) ' .
A By 1nw. Thay were mrrtad at Gre'-"cent c.tty, cal-ir.

,-\ = ___-.,. -

R ﬁhare was tha trial held far the killing ot you.r aistar"
T A, Graﬂceut Clty. Galir. .

_ dMars . b :
Bianriatta’ ;Jenn Ghar-laa",, ,agea ‘a “and Glax'inh ouile, Chaviesy gt §

L fl
[ am tﬂking gars of G'iarics a.nd Henrietta 1’ goi:rg t' heﬁqnl at_Ghsmﬂ‘a, Ore

Y of

Jour I‘a»har your brother“ E‘rank :Eut yom- sister
none or them mda a wili. - ' :

-. u‘

-{. D:L'-'l any of tham leave psrsonul propertyr,_-.'
A IIO "-.:h- . "'-. R L Lo

- .

q Lid nny of them laava runeral or other hills that should ba emnsiderad'?
4. Wo, mothor nnd I paid all of it now Mothe-' and 1 had a- hard tims nﬂﬂ.ng 11: all.

‘: 4, Is it. your intention to carc. for Henrietta and Ulaficél unti]. they grov up"
. A. Yes moth,r and I ara ].ocking arter them.

. xill you act aa tha- guhlrdian ad litam 1n the 1ntereﬂtu af theae;

Suhqcrlbed, and BwWorn- 'so before me o E
g 'nt Vlarnath (‘nlif‘ornta (bchoolhguga)!

T
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EDMUND G. BROWN JR,
Attorney General of California
SARA J. DRAKE
Senior Assistant Attomey General
RANDALL A. PINAL
Deputy Attomey General
State Bar No. 192199
110 West A Street, Suite 1100
San Diego, CA 92101
P.O, Box 85266
San Diego, CA 92186-5266
Telephone: (615) 645-3075

© Fax: (619) 645-2012

E-mail: Randy.Pinal@doj.ca.gov
Attorneys for Defendant State of Caly"orma

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION ‘

BIG LAGOON RANCHERIA, a Federafly -

Recognized Indian Tribe,

Plaintiff,

- STATE OF CALIFORNIA,
Defendant,

I, LINDA THORPE, declare:

CV09-1471 CW (JCS)

DECLARATION OF LINDA THORPE IN
OPPOSITION TO PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT
AND IN SUPPORT OF DEFENDANT'S-
CROSS-MOTION FOR SUMMARY
JUDGMENT

Fed. R. Civ, P. 56

Date: August 12, 2010
Time: ©2:00 pm.
Dept: - 2, Fourth'Floor

1301 Clay Street
QOakland, CA. 94612

Judge: The Honorable Claudia Wilken
Trial Date: Not set
Action Filed: 4/3/2009

| L I am currenily employed as a Legal Secretary by the Califomia Department of
Justice, Office of the Attomey General, in Sacramente, California. '

Decl. of Linda Thorpe ISO Def.’s Opp’n to P1.’s Mot, Sum. J, and Cross-motion Sum. J, {CV 09-147} CW {IC3))
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2. OnlJune 28, 2010, in the course of my dutivs, | was requested to pick up an envelope
from Debbie Balsley, Manager, California Department of Health Services, Office of Vital
Records, located at 1501 Capitol Avenue, Sacramento. Ms. Balsley hand delivered the envelbpe
to me in the lobby of the preceding address. This envelope contained copies of birth and death
certificates of vartous individuals, including, but not limited to: _

.a) Robert QOliver Charles, certificate of death (attached as Exhibit A),
b)  Thomas Williams, certificate of death (attached as Exhibit B},

¢)  Holly Lynn Moorehead, certificate of birth (attached as Exhibit C).
d) Virgil Dean Moorhead, certificate ol birth (attached as Exhibit D).
e)  Ropger Lee Moorehead, certificate of birth (attached as Exhibit E).
f)  Franklin Wayne Lara, certificate of birth (attached as Exhibit F).

g}  Louis Dale Lara, certificate ofbirth (attached as Exhibit G).-

h)  Peter Harry Lara, certificate of birth (attached as Exhibit H).

i)  Thomas Wayne Williams, certificate of birth (attached as Exhibit I).

3. OnJune 30, 2010, at approximately 2:15 p.m., [ went to the facsimile machine
located at 1300 I Street, 15th floor, and picked up afour page facsimile from Debbie Balsley.
This facsimile contained the following birth certificate: -

a)  Beverly Faye Williams, certificate of birth (attached as Exhibit J).

I declare under penalty of pefjury, under the laws of the State of California, that the
foregoing is true and correct of my personal knowledge, and that 1, if called to testify, couid and
would testify as above sei forth; and that this declaration is signed at Sacramento, California, this
igtdzﬂaw

LINDA THORPE ¢

first day of July, 2010,

2

Decl, of Linda Thorpe 1SQ Def.’s Opp’n to P1.'s Mot. Sum, f, and Cross-motion Sum. J. (CV 09-1471 CW (JCS}))
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EXHIBIT A
(Thorpe Decl.)
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EXHIBIT B
- (Thorpe Decl.)
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- None i
e - WAS-OPEAATION Pwommfoamrconmmum nammmmmm.m e T op

112, OTHER SIANHIFICANT CONOCATIDN S I:GHTRIGI-IF’NB TC DEATH. !UT?DT F\ESUI.UNG NH‘EWEH.WGMEGNEN [

—STATE FILERUMEER g BV LOCAL REMATRATION RUMAER
1 FAWE OF DEGEDENT — FIRST (Ghan] 2 MISDLE . 9. LAST (Famiy)
i THOMAS ~ WILLIAMS
= - v F 1 DIOER 34 TS
3 AiA ALBO KHOYH A3 - Include MIINCA {FIRST, MIDDLE, LAST) 4, DATE OF BIRTH mmrddiieyy | 5, ARE Yie, - Hm“—m_‘ & SEX
. B : 2 o o ' 1
7, BIFH STATEFOREIGN, COUNTAY 0.50CIM SEGURITY RUWBER | 11, EVERIN U5, AFKIED FOPGEST | 12 MAFTAL STATUS ( Teoltwal) | T, DATE OFDEATH mmiodioqyy | B.HOUR {24 Fown)
1 oA L= fedre [l widowed 42 /13/2004 1205
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g
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T 2. FIAME OF SURWHING BPOUEE — FIRST 20, NIDDLE 30, LAET (Hakisn Home)
& X 31, NAHE OF FATHER - FIRST 2 NDE . . LAST 4. AIRTHETATE
= . ' -
= g Thomas - - 1 _¥Williams unk
% L [35 NANE OF MOTHER — FIRST 0. MIODLE . 7, LAST paker] | 3k BIRTH STATE -
N Tda - . " | Walker ca
2 | - DISPOSITION DATE mrvisieory o PLACE OF FAL DIERomTon
Eg 02/14/2004 Williams Family Cemetery, Big Lagoon, CA 95570
. 'E_.__. 44, VYPE OF DISPOSITEONIS} 42 MGNATURE OF EMAMLMER - 43 LGEISE HUMBER
BB " N
- @%® BU . . b Not Embalmed -
. E 3 [, iAHE OF FLERAL ESTABLISRENT [ 45 UCERE HADER | 42, BI1E RS F L ADITE Wby
B3] pe o A%a 95;"94
Peter Lara - 2y
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DEATHS AFTER 1.-1994

USE BLACK INK ONLY

STATE FILE NUMBER

NO ERASURES, WHITEOUTS, OR OTHER ALTERATIONS

3200412000158

LOCAL REGIETRATION QISTRICT AND CERTIFICATE HUMBER

INFORMATION TO LOCATE RECORD

"PART |
WAME AS {T {1, NAME-FIRST {GIvEN) 2. MIDDLE 3. LAST (FAMILY) - A, GER
. APPEARS ON B
" “rECoRD Thomas - . Williams M
ADDITIGHAL [5. DATE OF EVENT-MMIDDICGTT B CITT OF DCCURRENCE 7. COUNTY OF DUCURRENCE
INFORMATION TO .
iocate Recorn|  .02/13/2004 Prinidad Humboldt
PART )l  STATEMENT OF CORRECTIONS ) :
. g‘:mrrl:;‘caﬁ 9. INFORMATION AS [T APPEARS ON DRIGINAL RECORD 10, INFORMATION A8 IT SHOULD APFEAR
MUMEER v 0 '
118 ;1600 Weeot Way, Arcata, CA, 93521 John Ne;=sgn, HD, 1600 Weept Way .
‘ - : Arcata CA 95521
o
LIST ORE
ITEM .
PER UINE
b
THERERY DECIARE UNDER PERNLTY OF FERIURY THAT THE ABOVE INFORMATION 18 TRUE ANG CORWECT 16 THE BEST GF MY KNOWLEOGE,
. DE‘?‘-;T;‘“"“ 1T, SIBNATURE OF CERTIFTING F CORGNER J12, DATE SIONEDLHWRWSEYY | 15, TYFED OR FRINTED NARE ANG TTLEGEGREE OF GEATIFIER
CERTIFY ING : 5 ' 5
prysician | \J AYS Og}(} / 200 John Nelson, MD )
DR GORDNER |18, ADDRESS—STREET AND NUMBER - 15, &Iy - T8, STATE 117, Tin CODE
1600 Weeot Way . Arcata _Ca i 95521 .-
T arayerocar |18 DFFICE OF VITAL REGORRS OR SIGNATURE OF LOCAL REGISTRAR 15, DATE ACCEPTED FOR REGISTRATION—MMIDDIY ¥
REGISTRAR PYICE OF TRE STATE REBISTRAP - 07 ) x
SEONLY |l QF VITAL STATISTICS /2672004

STATE QF CALIFCRANIA, D

EFARTMENT OF HEALTH SERVYICES, GFFICE OF ViTAL HECORDS

v 34 REV, 10703
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EXHIBIT C
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NOTICE OF MOTION AND MOTION

TO DEFENDANT STATE OF CALIFORNIA AND ITS ATTORNEY OF RECORD:

NOTICE 1S HEREBY GIVEN that on August 12, 2010, at 2:00 p.m., or as soon thereafter as
counsel may be heard by the above-entitled Court, located at 1301 Clay Street, Courtroom 2, Fourth
Floor, Qakland, CA 94612, Plaintiff Big Lagoon Rancheria will and hereby does move the Court for
summary judgment.

The motion for summary judgment is made in accordance with Federal Rule of Civil
Procedure 56, on the ground that there is no genuine issue as to any material fact and that the moving
party is entitled to summary judgment as a matter of law for the following reasons: The undisputed
facts establish that Plaintiff Big Lagoon Rancheria is entitled to summary judgment in its favor on ils
claims under the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq.(“IGRA”) and against
Defendant the State of California. This Court should determine that the State has not negotiated in
good faith within the meaning of IGRA, and should issuc an order compelling the State to conclude
a compact with the Tribe within the 60-day period prescribed by IGRA.

This motion is based upon this Notice of Motion and Motion, the accompanying
Memorandun of Points and Authorities, the Declaration of Peter J. Engstrom, the Request for
Judicial Notice, the Proposed Order, all the pleadings and papers on file ini this action, and upon such
any other matters as may be presented to the Court at the time of hearing.

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

For the past fifteen years, plaintiff Big Lagoon Rancheria, a federally recognized Indian tribe
(“Big L.agoon” or the “Tribe™), has negotiated with the State of California in an effort to obtain a
tribal-state compact permitting the Tribe to conduet class If gaming on its ancestral reservation
lands, pursuant to the Indian Gaming Regulatory Act, 25 U.8.C. §§ 2701 et seq. (“IGRA™). Those
fifteen years of negotiations have included nearly a decade of litigation in this Court aimed at
compelling the State to negotiate a compact in good faith, and two years during which a compromise
tribal-state compact languished before the State Legislature without being ratified.

In the most recent round of negotiations, commencing in September, 2007, the State has

1
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continued its pattern and practice of bad faith negotiations with the Tribe. Most significantly, it is
undisputed that, as a condition for agreeing to a compact, the State has unwaveringly demanded that

the Tribe pay at least 10% of its annual net winnings to the State’s general fund. Pursuant to the

recent holding of the Ninth Circuit Court of Appeals in Rincon Band of Luiseno Mission [ndians of

the Rincon Reservation v. Schwarzenegger, Nos. 08-55809, 08-55914 (9th Cir. April 20, 2010), the

State’s demand for revenue sharing constitutes a “demand for a tax” that this Court must consider to

be made in bad faith. As Rincon makes clear, having made a bald demand for general fund revenue

sharing, the State “faces a very difficult task to rebut the evidence of bad faith arising from that
demand.” Id. at 5896. Indeed, it is a task the State cannot perform.

According to Rincon, to rebut that prima facie evidence of bad faith, the State must satisfy all

of the following conditions: {1} establish that the revenue sharing is for uses directly relating to
gaming activities; (2) show that it is consistent with the purposes of IGRA and (3) show that it was -

bargained for in exchange for meaningful concessions. Id. at 5898. The State can satisfy none of

these conditions. Significantly, as was the case regarding the State’s negotiating position in Rincon,
it is undisputed that the only concession the State has offered to the Tribe throughout is exclusivity
from non-tribal gaming. The 'i“ribe has made it clear throughout these negotiations that exclusivity
was and is of no value, and not something the Tribe desires or needs. More importantly, Rincon
holds that “exclusivity™ is not a meaningful concession as a matter of law. “In the current fegal
landscape, exclusivity is not a new consideration the State can offer in negotiations because the tribe
already enjoys that right as a matter of state constitutional law.” Id. at 5906.

Additionally, in ostensibly attempting to negotiate 2 compact, the State consistently proposed
alternative off-reservation sites, as distinct from the Tribe’s existing trust lands, and has sought to
impose numerous environmental, land use and other restrictions. Under Rincon, these requests are
also improper — they are not directly related to gaming, not consistent with the purposes of IGRA,
and are not made with any offer of meaningful concessions in return.

This pattern of bad faith negotiations is evident from the latest round of compact negotiations
between the Tribe and the State, and it is also supported by the history of prior dealings between the

Tribe and State. While this Court previously found evidence of bad faith on the part of the State, the

2
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Court ordered the parties to continue negotiating in the hope that, with the Court’s guidance on these
matters, the parties could reach a resolution. That has not occurred, however, because the State has
continued its pattern of bad faith by making proposals that would push the Tribe off of its tribal
lands, would require revenue sharing with the State and would require environmental regulation and
land use restrictions — all negotiating positions that the Ninth Circuit has now definitively ruled are

not permissible and constituie bad faith under IGRA. The undisputed facts establish that Big

Lagoeon is entitled to summary judgment in its favor on its claims under IGRA. We respectfully
subinit that further delays are not warranted. The time has come for the Court io determine that the
State has not negotiated in good faith within the meaning of IGRA, and to issue an order compelling
the State to conclude a compact with the Tribe within the 60-day period prescribed by IGRA.
1. SUMMARY JUDGMENT STANDARD

Suinmary judgment is appropriate if the “pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law.” FeD. R. CIv.

P, 56(c); Celotex Corp. v. Catretl, 477 U.S, 317, 322-23 (1986); Eisenberg v. Ins. Co. of N. Am.,

815 F.2d 1285, 1288-89 (9th Cir. 1987). The moving party bears the burden of showing that there is
no material factual dispute. The court must regard as true the opposing party’s evidence, if

supported by affidavits or other evidentiary material. Celotex, 477 U.S. at 324; Eisenberg, 815 F.2d

at 1289. The court must draw all reasonable inferences in favor of the party against whom summary

judgment is sought. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986);
Intel Corp, v, Hartford Accident & Indem, Co., 952 F.2d 1551, 1558 (9th Cir. 1991).

1. BACKGROUND FACTS
A, Previous Compact Negotiations and IGRA Litigation Between Tribe and State

The Tribe first attempted to commence compact negotiations with the State on September 22,

1993, The State failed to make any good faith response, and accordingly, the Tribe filed a lawsuit to

compel the State to negotiate in good faith, entitled Big Lagoon Rancheria v. Governor Pete Wilson,

State of California, CIV-S-97-0651 WBS (GGH). This lawsuit was eventually dismissed on

Eleventh Amendment Immunity grounds, since it was only with the passage of Proposition 3 in

3 -
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1998, that California consented to suit in IGRA actions.
In 1998-1999, as the State was negotiatling gaming compacts with other tribes in California,
Big Lagoon renewed its efforts to obtain gaming rights. On November 18, 1999, the Tribe filed a

lawsuit in the Northern District of Califomnia, captioned Big T.agoon Rancheria v, State of Califomnia,

Case No. C-99-4995-CW, seeking to c;)mpel the State to conclude a tribal-state compact. The Tribe
also sought to concurrently pursue further compact negotiations, and on March 24, 2000, transmitted
to the Govemnor’s office a further request fo enter into compact negotiations. Exhibit A to Koji F.
Fukumura’s Declaration in Support of Big Lagoon’s Motion for an Order Pursuant to 25 U.S.C.
§2710(d)}7)(b)(iii), filed October 5, 2001, Bi g. Lagoon Rancheria v. State of California, No, C-99-
4995-CW, attached as Exhibit 1 to Big Lagoon’s Request for Judicial Notice in Support of its
Motion for Summary Judgment (“RIN").

Throughout the parties’ compact negotiations, the State insisted on numerous forms of
environmental, land use and other kinds of regulatory oversight over Big Lagoon’s tribal lands not
permitted under federal law, nor required of other gaming tribes, bt failed to offer any reciprocal
concessions to the Tribe in retum, When negotiations between the parties stalled, the Tribe filed a
motion for sumimary judgment on October 5, 2001, secking to compel the State to negotiate in good
faith, In ruling on the parties’ cross-motions for summary ju'dgment, this Court found that “it
appears that the Stal¢ has not negotiated with the Tribe in good faith thus far” but held that a final
determination of bad faith was premature in light of the novelty of issues regarding good faith
barpaining. Order Deﬁying Cross Motions for Summary Judgient at 19:17-19, filed March 18,
2002, RIN Exh. 2.

The parties then resumed compact negotiations, during which time the State continued 1o
insist on enviroumental, lami use and other kinds of regulatory oversight over Big Lagoon’s tribal
lands, still without offering Big Lagoon any concessions in excha.ngg for submitting to such
regulation over its sovcreign lands. The State also proposed for the first time, an off-reservation
gaming arrangement.

Due to a lack of progress in these negotiations, the Tribe filed a further motion for summary

judgment on April 2, 2003, In ruling on Big Lagoon’s motion for summary judgment, the Court

4
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stated: “It has been nearly ten years since the campact negotiations between the Tribe and the State
began. At this juncluré, the Court is inclined to grant Plaintiff’s motion,” but stayed a decision on
the motion and ordered that the parties follow a Court-mandated schedule for drafting a garning
compact and negotiating with each other. Order Staying Decision on Plaintiff’s Motion for
Summary Judgment at 2:13-16, filed June 11, 2003, RJN Ex. 3. Later, on August 4, 2003, the Court
denied the motion for summary judgment, in light of the fact that the parlies were still considering an
glternative proposal by the State for Big Lagoon to purchase a 25-acre site from the State, develop a
gaming operation on that property, and agree not to develop a casino on its rancheria site. Order
Denying Plaintiff’s Motion for Summary Judgment, filed August 4, 2003, RIN Exh. 4.

Following the Court’s order, the Tribe sought to renew compact discussions with the State,
and suggested that the parties sign the Model Compact, just as the State has previously done with a

number of other California tribes, to develop a casino on the Tribe’s existing lands, taking into

_account the State’s concerns about the environmental impact. Exh. A to Declaration of Peter J.

Engstrom in Support of Further Motion for Sumary Judpment by Plaintifl Big Lagoon Rancheria,
executed on January 15, 2004, RIN Exh. 5. The State rejected the Tribe’s proposal, and insisted that
relocating the casino to an alternative site remained the most promising avenue for negotiations.

Exh.C, 1d.

Negotiations between the parties dragged on, until the Tribe encountered further delays from

1

the State in the Fall of 2003, when the State indicated that due to the impending transition fo
Governor Amold Schwarzenegper’s administration, it would need additional time to familiarize

itself with the pertinent issues. Exh. T., Id.

B. Aggeemént to Sign the Barstow Compact
On August 17, 2005, after many months of negotiations, including with another Indian tribe '

the State wished Big Lagoon to partner with at yet another location, the Tribe and the State entered
into a Seitlement Agreement puréuant to which the parties agreed to execute a tribal-state compact
permitting class Il gaming by the Tribe, Settlement Agreement between State of California and Big
Lagoon Rancheria; attached as Exhibit 1 to Declaration of Peter Engstrom in Support of Big

Lagoon’s Motion for Summary Judgment, filed June 17, 2010 (“Engstrom Decl.”). The Tribe

5
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agreed not to develop its ancestral reservation lands at Big Lagoon, in exchange for a tribal-state
compact permitting off-site gaming in Barstow, California and the Govemnor’s backing of the
project. The Settlement Agreement provided for joint development of the Barstow casino with the

Los Coyotes Band of Cahuilla and Cupeno Indians (“Los Coyotes™), effectively combining two

had to be purchased by the tribes, and then conveyed in trust to the Secretary of the Interior.

The Settlement Agreement and Barstow Compact provided that if certain conditions were not
met, such as the Secretary of the Interior not approving the Settlement Agreement or Compact, or the
Secretary declining to accept the designated Barstow property site into trust for the benefit of the
tribes, or the Compact not being ratified by the California Legislature before a specified date in
2007, the parties” obligations under the Agreement would terminate and the Compact would become
null and void and new compact negotiations and, if necessary, litigation pursuant to IGRA would
follow. Id.

Governor Schwarzenegger announced the conclusion of the Barstow Compact on
September 9, 2005. Proposed legislation for the ratification of the Barstow Compact was introduced
at the start of the 2006 legislative session. However, the Compact was not ratified during the 2006
legislative session. The Compact was also not ratified during the 2007 legislative session. The State
Legislature refused to approve the Compact that the Governor had entered into. The parties agrced
to extend the time for legislative ratification of the Compact to September 17, 2007 — but as the
Compact was not ratified by that date, it expired according to its terms. Joint CMC Statement, filed

March 9, 2007; RIN Exh, 6,

C. Latest Round of Compact Negutiations Beiween the Tribe and State

As contemplated by the terms of their Settlement Agreement, the Tribe and the State
commenced new compact negotiations, pursuant 1o the Tribe’s written request dated September 18,
2007. Engstrom Decl,, 13, Exh. 2. For the Court’s ease of reference, a table describing the written
proposals and counterproposals (“Proposals”) made during these most recent negotiations is
attached to this memorandum as Exhibit A (the correspondence underlying the proposals is

attached to and identified by the separate declaration of Peter Engstrom).
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1. The State’s Insistence on General Fund Revenue Sharing

Throughout the latest round of compact negotiations between the parties, the State was
adamant that any compact must include a provision obligating the Tribe to contribute part of its
casino revenues to the State’s general fund. The very first of the communications from the State
regarding compact provisions included revenue sharing obligations to be imposed upon the Tribe,
Draft Tribal-State Compact at 4.3, atiached to November 19, 2007 letter from Andrea Hoch;
Proposal 1.

The State’s demand for revenue sharing continued through all subsequent compact proposals.
In its January 2008 proposal, the State required that the Tribe pay into the State’s general fund
“percentages of its net win generated from the operation of all gaming devices,” which would have
ranged from 12% fo 25% of net winnings, and would be scaled according to the Tribe’s annual net
win, January 31, 2008 Letter from Andrea Hoch; Proposal 2. As a purported “concession,” the
State offered the Tribe “geographic exclusivity of 50 miles,” and stated that it was entitled to
revenue sharing, “in consideration of exclusive rights to operate gaming devices.” Id. Under the
Highway Site proposal, the State took away the Trbe’s right to receive RSTF payments, and the
Tribe would have been required to contribute to the Revenue Sharing Trust Fund (RSTF). Inits
May 2008 proposal, the State again demanded revenue contribution to the State’s general fund
ranging between 10% to 25% of the Tribe’s annual net winnings, offering the Tribe geographic
exclusivity of 50 miles in exchange. May 2, 2008 Letter from Andrea Hoch; Proposal 5. The Tribe
emphasized throughout the course of compact negotiations that it had no interest in exclusivity. As
the Tribe stated in its Qctober 2008 letter: “it has no need or desire for any “exclusivity’ proteciion
provisions and sees no justification for sharing its revenue with the State.” October 6, 2008 Letter
from Jerome Levine; Proposal 6. The Tribe emphasized that “exclusivity” was “meaningless” to it,
as it was in an area where non-tribal gaming was unlikely to proliferate, and that moreover, some 40
other California tribes had concluded compacts with no revenue sharing requirement. Id. In the
interest of achieving a conclusion to compact negotiations, the Tribe had been willing to consider
revenue sharing of less than 10% of annual net wins -- but noted that, in light of the State’s

unwillingness to “compromise by deviating from the amount of its arbitrary and apparently
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minimum uniform tax rate on triba] slot machine revenues,” it was no longer willing to consider
revenue sharing with the State, Id.

2. Continued Efforts to Force Big Lagoon Off of its Tribal Lands

At the outset of these further compact negotiations, and notwithstanding the Tribe’s express
desire to negotiate a compact for gaming on its trust lands as envisaged by IGRA, the State
immediately renewed its proposal to pursue alternative off-reservation sites, rather than the Tribe’s
existing trust lands.. On January 31, 2008, the State presented the Tribe with a proposal for three
alternative casino sites. Proposal 2 A, B and C. The Tribe rejected the State’s proposals for off-
reservation sites which, while located in Humboldt County, would nonetheless have required the
Tribe to go through additional time-consuming and extensive and uncertain adminisirative
proceedings, federal and local, to enable development on those sites, and would have added an
estimated three to five &ears before development on the sites could commence. March 21 Letter
from Rory Dilweg; Proposal 4.

The State’s first priority site would have required the Tribe to arrange the acquisition of a
new parcel of off-reservation property, adjacent to the highway (“Highway Site.”). Proposal ZA.
The State’s second priority would have allowed construction of the casino on the rancheria site, with
a hotel on the Tribe’s post-1988 trust lands, but removed the employee and patron parking and waste
water treatment facilities off site, to a five-acre parcel owned by the Tribe in fee, i.e,, not held in
trust {(“Five Acre/Ranchena Site™). Proposal 2B. The State’s third priority would site the casino on
the Tribe’s original rancheria and the hotel on post-1988 trust lands, and would split parking and
other developments between the two parcels (“Rancheria Site™). Proposal ZC. Additionally, the
Rancheria Site proposal would mandate the location of the casino project on-site in such a way as to
require relocation of existing tribal housing, and to uproot the Tribe’s resident members, Under the
State’s punitive proposal, each of these prioritized sites would have to be pursued in sequence, along
with numerous federal, state, county, local, and third-party approvals not otherwise required of
competing tribes,

In each éase, the closer the Tribe’s desired casino project came to being ocated on the

Tribe’s trust lands, the smaller the casino project proposed by the State: the Highway Site would
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have permitted 500 gaming devices and a 100 room hotel; the Five Acre/Rancheria Site would have
permitted 250 gaming devices and a 50 room hotel; and the Rancheria Site would be permitted 175
gaming devices and a 50 room hotel.

The State and Tribe met for a negotiating session in Sacramento on February 25, 2008.
Following the in-person negotiating session, in which the Tribe reiterated that it was unwilling to
suffer the added delay, cost and uncertainty of pursuing off-reservation sites — which the State has no
legal right to impose — the Tribe repeated its concems about the proposed limitations placed by the
State on the number of gaming devices it could operate, and the cap on the number rooms in the
planned casino hotel. Proposal 4. The Tribe expressed its belief that such restrictions would not
allow it to remain competitive with other similarly situated casinos, since “Humboldt County has
seen an increase in the quantity and quality of gaming facilities since the Tribe began this project.”
Id. The Tribe proposed that the State allow a casino with 350 gaming devices and a 120-room hotel,
conceding some design restrictions, and agreed that it would limit the height of the development ta
five stories, and ensure that the development was compatible with the local landscape. 1d.

On May 2, 2008, the State replied with yet another proposal that emphasized its desire to
explore a site gther than the Tribe’s existing rancheria. Proposal 5. The State indicated that it
would be willing to consider a casino on the rancheria site, but only with an even more limited plan
than had been contemplated in earlier proposals‘from the State — under this proposal, the Tribe
would have been allowed to operate but 99 gaming devices, and open only a 50 room hotel. Id.

3. The State’s Insistence on Tmposing Environmental and Land Use Requirements
and Restrictions

In the latest round of negotiations between the parties, the State also sought fo imposc a
number of environmental and land use restrictions and regulations upon Big Lagoon’s sovereign
lands, without actually negotiating, and without offering the Tribe any meaningful concessions in
return. The State vigorously sought to push development of the casino site off of the Tribe’s lands,
and for any potential casino construction located on the Tribe’s lands, the State would have
subjected the Tribe to various State regulatory standards. For example, in various draft compact

proposals, the State insisted that development on the rancheria site must comply with conditions
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listed in an “Appendix A” to the draft compact, among which included the following environmental

restrictions: a requirement that the Tribe implement a wastewater treatment facility that meets

“have also agreed to limits on the development of its lands. Proposal 2. This proposal also would

Cased:09-cv-01471-CW Document80  Filed06/17/10 Page15 of 30

Regional Water Quality Control Board Standards; a requirement for establishment of facilities for
waste water, ground water and surface water monitoring, with a further requirement that these
facilities undergo independent monitoring at least twice a year; a requirement that plant species not
be listed as “problematic” or “noxious weeds” by the State of California; a requirement that storm
water to the lagoon not exceed natural min-off’ a requirement that a wastewater sludge disposal plant
be implemented; a requirement that the outdoor lighting of the ¢asino comply with standards adopted
by the Caijifornia Energy Commission. Proposals 2, 5. The State contended that such restrictions
“are necessary for the development of a tribal casino and hotel facility on the Tribe’s rancheria due
to the environmentally sensitive nature of the site.” Proposal 2. Additionaily, the State sought to
impose land use restrictions on the design of the casino facilities - it insisted that the casino
structures be set back a minimum distance from the lagoon; that the structures be limited to a
maximum height; that building materials blend with the surrounding environment; that native
vegetation be maintained and replaced, that structures be screened from public view; that patrons
and employees not be allowed to drive to the facility but be required to use shuttle buses and that the
number of hotel rooms be resiricted. Proposals 2, 5.

The State also sought to limit the Tribe’s ability to freely develop on its own lands. Under an
early proposal, the Tribe would have acquired a separaie parcel of land on which to conduct gaming,

and would have agreed to convey its rancheria lands to the State by land use conservancy, and would

have required the Tribe to obtain approvals from state agencies, such as the Humboldt County
Planning Department, the California Coastal Commission, the Department of Parks and Recreation
and the Diepartment of Fish and Game. [d.

4, Fina] Exchange of Proposals

On October 6, 2008, the Tribe made a final proposal, for the class III gaming casino
development to be situated at the Rancheria Sitc, with a 100 room hotel, some restrictions on the

height of the casino and set-backs from the high-tide line, the right to operate up to 350 gaming
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devices, and any requested payments to be made into the RSTF alone. Proposal 6. The Tribe
indicated that if the parties could not come to an agreement by November 7, 2008, the Tribe would
resume litigation in accordance with the Settlement Agreement, Id. The Tribe did not request any
exclusivity. Id.

The State’s response failed to accommodate the Tribe’s concemns, and gave short shrift to the
accommodations that the Tribe was willing to make to the State’s various demands. Proposal 7.
Perhaps most significantly, the State refused to consider a compact that did not require general fund
revenue sharing, stating:

The Tribe will receive significant value from a compact that provides
it with a class IIT gaming monopoly. In return for its agreement to
provide the Tribe with that monopoly, the State secks consideration in
the form of general find revenue sharing. The amount of that revenue
sharing remains negotiable, but to be consistent with the consideration
requested of other tribes, our proposal is that the Tribe pay to the

State’s general fund fifteen percent of its net win on a maximum of
349 slot machincs.

Id.! The State argued that the Tribe had no entitlement to a class 111 gaming monopoly in California;
and morsover, that “as with any coniract, the Tribe must offer the State something of value in fetum
for what it is receiving, the exclusive right to conduct gaming in the most populous state in the
union,” Id. The State indicated that it was willing to locate the casino on the Rancheria,
nevertheless, it continued to insist that the Tribe go through a further environmental review process,
and comply with various environmental mitigation measures. Id.

The parties failed to come to an agreement as to a mutually acceptable compact proposal, and
compact negotiations closed. On April 3, 2009, Big Lagoon filed a complaint to re-commence the

present action. By arder dated April 16, 2009, this action was deemed a related case to Case No. C-

99-4995-CW. Bigl.agogn Rancheria v. State of Cﬂifomi@, 09-CV-01471-CW, Docket No. 5,

! Barlier in negotiations, the State offered the Tribe “geographic exclusivity” within a fifty mile
radius of the proposed casino site, which, in the event that the State authorized “a person or entity
other than an Indian Tribe” to operate class III gaming devices within the Tribe’s core geographic
market, would have allowed the Tribe to either terminate the Compact altogether, or continue
gaming, but cease making payments to the State’s general fund. See, Draft Tribal-State Compact at
§4.5, attached to November 19, 2007 letter from Andrea Hoch to Peter Engstrom, Engstrom Decl.,
Y4, Exh. 3; see also, Proposals 2, 5, 7. But the Tribe had repeatedly declined any such exclusivity,
such that it was “meaningless,” and not constituting consideration at all. Proposal 6.
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Iv. ARGUMENT

A, Relevant Standards Under the Indian Gaming Regulatory Act’
In enacting IGRA in 1988, Congress created a statutory framework for the operation and

regulation of gaming by [ndian tribes. See 25 U.8.C. § 2702. IGRA provides that Indian tribes may
conduct certain gaming activities on their lands only if authorized pursuant to a valid compact
between the tribe and the state in Which the gaming activities are located. Seeid., § 2710(dX1XC).
If an Indian tribe requests that-a state negotiate over gaming activities that are permitted
within that state, the state is required to negotiate in good faith toward the formation of a compact
that governs the proposed gaming activities. See id., § 2710(d)(3)(A); Rumsey Indian Rancheria of
Wintun Indians v. Wilson, 64 F.3d 1250, 1256-58 (9th Cir. 1995), mmended on denial of reh’p by 99

F.3d 321 (5th Cir. 1996). Tribes may bring suit in federal court against a state that fails to negotiate
in good faith, in order to compel pe'rformance of that duty, and tilc State of California has coﬁsented
to suit. See, 25 U.S.C. § 2710(d)7); Cal. Gov’t Code § 98005; Hotel Emplovees & Rest, Employees
Int’! Unjon v. Davis, 981 P.2d 990, 1010-11 (Cal. 1999); In re: Indian Gaming Relaled Cases
(“Cdvote Valley I1”), 331 F.3d 1094, 1101 (9th Cir. 2003); Order Denying Defendant State of

California’s Motion for Judgment on the Pleadings at 11:15, filed June 29, 2009, Docket No. 21.

If a state fails to negotiate in good faith, the Indian tribe may, afier the close of the 180-day
period beginning on the date on which the Indian tribe asked the state to enter into negotiations,
initiate a cause of action in a federal district court. See 25 U.S.C, § 2710(d}7¥A)(@). In such an
action, the tribe must first show that no tribal-state compact has been entered into and that the state
failed to respond in good faith to the tribe’s request io negotiate. ‘_Ig_., § 2710(d)(7XB)(ii). Afler the
tribe makes this prima facie showing, the burden then shifts to the state to prove that it did in fact
negotiaie in good faith. Id. Any demand by the state for “direct taxation” will be deemed evidence

that the State did not negotiate in good faith. 25 U.8.C. 2710(d)}{7XB)(iii)(IF).

2 The discussion in this section has been adapted from this Court’s Order Denying Defendant State
of California’s Motion for Judgment on the Pleadings, filed June 29, 2009.
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Any ambiguities in determining whether a state acted in bad faith will be interpreted in “a
manner that will be most favorable to tribal interests consistent with the legal standard used by
courts for over 150 years in deciding cases involving Indian tribes.” 1988 U.S.C.C.A.N. at 3084.

If the district court concludes that the state failed to negotiate in good faith, it “shall order the
State and Indian Tribe to conclude such a compact within a 60-day period.” 1d., § 2710{d)(7)B)(iii).
If no compact is entered into within sixty days, the Indian tribe and the state must then each submit
to a court-appointed mediator a proposed compact that represents their last best offer, 25 U.S.C.

§ 2710(d)(7)B)(iv). The mediator chooses the proposed compact that “best comports witﬁ the terms
of [[GRA] and any other applicable Federal law and with the findings and order of the court.” See
id. If, within the next sixty days thereafter, the state does not consent o the compact selected by the
mediator, the mediator notifies the Secretary of the Interior, who then prescribes the procedures
under which class III gaming may be conducted.” Seg id., § 27 10(d)(7)H(B)(vii).

B. The State Has Negotiated with Big Lagoon Rancheria in Bad Faith
The facts establish that throughout an attenuated 15-year plus period, and particularly during

the most recent negotiating sessions, the State has failed to negotiate in good faith, as is required by
IGRA. This is evidenced by the following actions, among other things: (1) the Statc has demanded
general fimd‘ revenue sharing; (2) the State has insisted on numerous forms of environmental, land
use and other kinds of regulatory oversight over Big Lagoon’s tribal lands not required under federal
law, nor required of other gaming iribes and (3) the State at various times has also proposed
relocating the Tribe’s casino to an off-reservation site, notwithstanding that it has no authority to
require such relocation. As to all of these demands, the State has failed to offer any meaningful
conecessions to Big Lagoon in exchange for accepting the State’s demands.

1. Demanding general fund revenue sharing amounts to an impermissible tax
under IGRA and must be considered by this Court as evidence of bad faith

a. Big Lagoon has made a prima facie showing that the State has negotiated
in bad faith

It is undisputed that throughout the course of negotiations following the failure of the
Barstow Compact, the State has insisted that Big Lagoon contribute at least 10% of its annual net

winnings to the State’s general fund, just as it did with the tribe in Rincon. Throughout the course of
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negotiations, the State has been unwilling to compromise on its demand for general fund revenue
sharing, notwithstanding Big Lagoon’s continugus objection to revenue sharing. The State’s
demand for revenue sharing is a undisputedly 2 demand for a “tax” prohibited by IGRA, and
constitutes evidence that the State has negotiated in bad faith with the Tribe.

In negotiating for a gaming compact under IGRA, states are expressly prohibitcd from
imposing upon a tribe a “tax, fee, charge, or other assessment.” 25 U.S.C. §2710(d)(4). In assessing
whether a state has negotiated in bad faith under IGRA, the statute requires courts to treat any
demand by the state for “direct taxation” as evidence that the state has negotiated in bad faith. 25
U.S.C. §2710(d)}7)(B)(ii)-

The Ninth Circuit Court of Appeal has now unequivocally held that a demand by the State
that a tribe contribute a percentage of its gaming profits to the State’s general fund is an
impermissible tax, and constitutes evidence of negotiating in bad faith. Rincon Band of Luiseno

Mission Indians of the Rincon Reservation v. Schwarzenegger, Nos, 08-55809, 08-55914 at 5893
(th Cir. April 20, 2010}. The Ninth Circuit has explicitly held that [GRA contains no statutory

basis for authorizing tribal state negotiations over general fund revenue sharing. Rincon, at 5900.

As stated by the Ninth Circuit, “a non-negotiable, mandatory payment of 10% of net profits into the
Statc treasury for unrestricted use yields public revenue, and is 2 tax.” [d.at 5892. As the Ninth

Circuit clarified in Rincon, “under § 2710(d}(7)(B)(iii)(II), a court mus? consider any “demand for a

tax to be made in bad faith.” 1d, at 5892 (emphasis in criginal)(“under the plain language of
§2710(d}(7HB)(ii){II), the State’s demand for the payment of a tax is evidence of the State’s bad
faith.”).

The State cannot dispute that throughout the latest round of negotiations it has consistently

demanded that the Tribe make payments to the State general fund as an essential condition of any

gaming compact with the Tribe® As in Rincon, the State’s repeated insistence that the Tribe

“contribute a portion of ils revenue to the State’s general fund constitutes a demand for a “direct tax™

+1 415 576 3000

* The payments requested were indisputably dcstined for the State’s general fund — the State
specitically indicated in its negotiating correspondence with the Tribe that the payments were
intended for the general fund, and RSTF payments were separately requested during the course of
negotiations. 1
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prima facie evidence of bad faith, the state must satisfy all of the following conditions: (1) establish
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flatly contrary to the provisions of IGRA. The Tribe has met its burden under IGRA of making a
prima facie showing that the State has negotiated in bad faith, and unless the State can rebut such a
showing — which it cannot ~ summary judgment must be granted in Big Lagoon’s favor.
b. The State cannot rebut the Tribe’s showing that it has acted in bad faith
Under IGRA, after a tribe has made a prima facie showing that the state has negotiated in bad
faith, the burden shifts to the state to demonstrate that it has in fact negotiated in pood faith, Whena

state has demanded a tax, as it has here, the state “faces a very difficult task to rebut the evidence of

bad faith arising from that demand.” Rincon at 5896. According to Rincon and Coyote Valley 11,

the state may attempt to rebut this evidence of bad faith by demonstrating that the revenue demanded
was to be used for "the public interest, public safety, eriminality, financial integrity, and adverse

econontic impacts on existing gaming activities." § 2710(d)(7)B)(iii). Failing that, to rebut the

that the revenue sharing is for uses directly relating to gaming activities; (2) show that it is consistent
with the purposes of IGRA and (3) show that it was bargained for in exchange for meaningful

concessions, Id. at 5898. Here, the Stale can satisfy none of these conditions.

i Demands for general revenue fund sharing are not on the list of
negotiating items recognized by IGRA

Generally, a slate might rebut evidence of bad faith by showing that it was negotiating for
compact terms permitted _unaer IGRA, and that the revenue demanded was to be used for “the public
interest, public safety, criminalify, financial integrity and adverse economic impacts on existing
gaming activities” as permitted under §2710(d)}(7)(B)(iti). Rincon, at 5896, However, the Ninth
Circuit has explicitly stated that “general tax revenues™ are not among the list of penmitted subjects

on which a State may negotiate in good faith. Id. at 5897. See also, Wisconsin v. Ho-Chunk Nation,

512 F.3d 921, 933 (7th Cir. 2008)({declining ruling on validity of general fund revenue sharing, but
noting that the legislative history of IGRA does not contemplate general fund revenue sharing as a
permissible subject of negotiation),

Here, the State has undisputedly demanded that Big Lagoon contribute a portion of its net

winnings to the State’s general fund. The record of negotiations indicates that in requesting
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paymeﬁts to be made to the State’s general fund, the State never claimed that the revenue sharing
proceeds would be used for the public interest, public safety, criminality or the other negotiating
topics permitted by IGRA. Propesal 7. The State’s requést for genera] fund revenue sharing does
not fall within the list of negotiating topics permitted by IGRA, and the State cannot rebut the
showing of bad faith by arguing that it was negotiating for compact terms permitted by IGRA,

ii, Demands for general revenue fund sharing are not directly related

to gaming activities

Under Rincon, to demonstrate that a demand for revenue sharing was not made in bad faith,

the State inust first show that general fund revenue sharing is “directly related to the operation of

paming activities.” Rincon, at 5898. Rincon holds, as a matter of law, that general fund revenue is

not used for purposes directly related to the operation of gaming activities. Id. at 5899. Moreover,
the facts are undisputed that throughout the course of negotiations with Big Lagoon, the State never
claimed that the payments into the State’s general fund would be used for purposes directly related

1o Indian gaming. Therefore, the State cannot meet the first condition required by Rincon, and

cannot rebut the showing that il has acted in bad faith.
In examining whether a revenue sharing demand is “directly related to the operation of

gaming activities,” a court must look to “the use to which revenue will be put.” Rincon at 58994

By California statute, the State’s peneral fund is not allocated for any particular purpose. See, Cal.

Gov’t Code §16300. Even prior to Rincon, the Ninth Circuit had recognized that there is no direct

relationship between general fund revenue sharing and the operation of Indian gaming activities.
See, Cabazon Band of Mission Indians v, Wilson, 37 F.3d 43¢, 4315 (9th Cir, 1994),

General fund revenue sharing can never be directly related to the 6perati0n of gaming
activities. The essential facts in the present case are no different than those before the court in
Rincon in this respect. The State has explicitly demanded that the Tribe contribute at mirimum 10%
of its net winnings to the State’s “general fund.” There can be no factual dispute that the Siate was

demanding general fund revenue sharing, which is not “directly rclated to the operation of gaming

* By contrast, in Coyote Valley I, revenue sharing arrangements requiring contribution into the
RSTF and SDF were permissible, as both funds are specifically allocated to address issues directly
related to gaming activities, See, Rincon at 5899; Coyoie Valley II, 331 F3dat 1111, 1114.
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activities,” and that this constitutes “bad faith” under the provisions of IGRA,

iit, Demands for general revenuc fund sharing are not consistent with
the purposes of IGRA

Rincon also requires that a State seeking to rebut a showing of bad faith must demonstrate
that its revenue sharing demand was “consistent with the purposes of IGRA.” Rincon, at 5901.
However, a State’s “general economic interests” are not a subject consistent with the purposes of
IGRA, and a demand for general fund revenue sharing cannot be consistent with the purposes of
IGRA. Id.

The text of IGRA states that its purpese is to provide a framework for regulating gaming
activity, “as a means of promoting tribal economic development, self-sufficiency, and strong tribal
governments.” 25U.8.C. §2702. Additiol'{ally, the regulatory framework was intended to address,
“organized crime and other corrupting influences, to ensure that the Indian_tribe is the primary
beneficiary of the gaming operation, and to assure that gaming is conducted fairly and honestly.” Id.
The State’s “general economic interests” are not among the purposes of IGRA, nor the subjects

authorized for negotiation by [GRA. Rincon at 5901. Tribes were intended to be the primary

benefieiaries of gambling enterprises regulated by IGRA, and a S.tate‘s pursuit of its “general
economic interests” by demanding revenue sharing is not consistent with the purposes of IGRA.> Id.
at 5503.

iv. The State’s offer of non-tribal exclusivity is not a meaningful

concession in exchange for demands for general fund revenues
sharing

Finally, Rincon requires that the State show it has offered “ineaningful concessions” in

exchange for its demand for revenue sharing. Rineon, at 5904,; Idaho v, Shoshone-Bannock Tribes,

465 F.3d 1095, 1101 (9th Cir. 2006). The State cannot establish that it has offered any ineaningful

concessions, within the meaning of the law, to Big Lagoon and therefore, it cannot rebut the showing

of bad faith.

> This distinction was also recognized by the Ninth Circuit in Coyote Valley 1I, where the Court
found that the State’s request to contribute to the RSTF was consistent with the purposes if IGRA, as
in addition to the fact that the State offered the tribe meaningful concessions in exchange for revenue
sharing, the revenue was intended fo “redistribute gaming profits to other Indian tribes,” and “does
not put tribal money in the pocket of the-State,” 331 F.3d at 1113.
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in Coyote Valley II, “exclusivity” was deemed a “meaningful concession” for Revenue

Sharing Trust Fund (“RSTF”) and Special Distribution Fund payments (*SDEF”) - it was
“exceptionally valuable and bargained for,” because exclusivity was not a right then guaranteed to

the tribes under State law. Rincon at 5906, After the passage of Proposition 1A, tribes were

guaranteed the right to conduct gaming free from non-tribal competition — therefore, “exclusivity”
fails to provide any kind of value to tribes in current gaming negotiations. Id, Offering a party

something to which “he already has an absolute right” does not constitute due consideration. Rincon

at 5906, citing, Salmeron v. United States, 724 F.2d 1357, 1362 (9th Cir. 1983). Furthermore, any
value inherent to “exclusivity” was already used as consideration for establishment of the RSTF and
SDF. Rincon at 5906.

Early in the negotiations, the State offered the Tribe “geographic cxclusivity” within a fifty
mile radius of the proposed casino site, which, in the event that the State authorized “a person @r
entity other than an Indian Tribe” to operate class HI gaming devices within the Tribe’s core
geographic market, would have allowed the Tribe fo either terminate the compact altogether, or
continue gaming but cease making payments to the State’s general fund.® Proposals 1,2,5,7, In
the latest round of compact negotiatious, it is undisputed that the only concession the State offered in
exchange for general fund revenue sharing was “gcographic exclusivity,” in other words, the right to
be free from non-tribal gaming.” Yet, this purported concession is no concession at all, since the
State has only offered the Tribe something to which it is already entitled under State law.

Moreover, although the State has held out its offer of geographic exclusivity as proof that it
was willing to make concessions to the Tribe during the course of compact negotiations, the Tribe at

all times rejected the State’s offer of “exclusivity,” which provided little value for Big Lagoon as it

® The pertinent language of the exclusivity provision of the early Draft Compact presented by the
State is set forth more fully as follows: “In the event the State authorizes any person or entity other
than an [ndian tribe with a federally approved Class [II Gaming compact fo operate gaming devices
within [ ] (‘core geographic market®)...the Tribe shall have the right to: (i) terminate this
Compact, in which case the Tribe will lose the right to operate Gaming Devices and other Class III
Gaming and shall immediately cease all Gaming Activities, or (i) continue under this Compact, in
which case the Tribe shall be relieved of its obligations to make payments to the State specified in
section 4.3.,.”

"The State’s proposals consistently stated: “In consideration of exelusive rights to operate gaming
devices, the Tribe shall pay the State . . ..” and “In return for its agreement to provide the Tribe with
that monopoly, the State seeks consideration in the form of general fund revenue sharing”,
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is located in a region where a number of other gaming operations {tribal) already exist. Accordingly,
the State’s proposal to give Big Lagoon “exclusivity” against non-tribal competition would not give
the tribe any meaningful economic benefit. |

The Tribe made its position abundantly clear to the State during the course of the parties’
negotiations. Early on in negotiations, the Tribe struck from a drafl tribal-State compact provisions
pertaining to revenue sharing and exclusivity. February 20, 2008 Letter from Rory Dilweg to
Andrea Hoch; Proposal 3. The Tribe stated explicitly in negotiating correspondence that it believed
that the request for revenue sharing constituted a tax and it “has made it cleaz that it has no need or
desire for any ‘exclusivily’ protection provisions and sees no justiﬁcationlfor sharing its revenue
with the State,” Proposal 6, Furthermore, the Tribe is located in an area where “non-Tribal gaming
is uniikely to proliferate,” rendering the value of protection from non-tribal gaming meaningless.®
Id. Tt is a well-established principle of law that “something which is completely worthless cannot

constitute a valid consideration.” Louisville Title Ins. v. Surety Title & Guar. Co., 60 Cal. App. 3d

781,791 (1976). Here, the only consideration that the State has offered the Tribe is worthless -
“exclusivity” was not desired by the Tribe, nor did it believe that “exclusivity” would give it
anything of value,

The State has failed to offer any other meaningful concession in exchange for the payments
that it has sought to exact from the Tribe. At best, the State has offered the Tribe an “exclusivity”
provision which would allow it the right to operate its casino free from non-tribal competition ~ a
concession that is meaningless, as under the California Constitution, Indian tfibes are already
entitled to a gaming monopoly. A meaningful concession must be something more than simply
reaffirming a tribe’s right to conduct gaming free from non-tribal competition. The State can point
to no other concessions that it has offered the Tribe, and therefore, fails to rebut the showing that it
has negotiated in bad faith.

The “geographic exclusivity” provision offered to — or in other words, foisted upon — the

® Additionally, the Tribe noted that even a 10% revenue sharing requirement, the minimum amount
of revenue sharing requested by the State, would consumnie a substantial share of the Tribe’s profits,
and make it difficult to achieve “any real economy of scale as to labor, equipment costs and facilities
development and maintenance.” Proposal 6. )
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Tribe parallels that offered to the tribe in Rincon. As in Rincon, the State has not offered anything to

the Tribe other than a right to which it is already entitled under the California Constitution, that is,

the right to operate free from non-tribal competition. As a matter of law under Rincon and preceding
cases, “geographic exclusivity” does not constifute a “meaningful concession” that would provide
consideration for the State’s attempt to impose a fax upon Big Lagoon. Additionally, it is undisputed,
that the Tribe itself did not want “exclusivity,” or believe that exclusivity would give it any tangible
benefit. In fact, the Tribe believed that the revenue sharing demanded by the State would resuit in
gconomic hardship to the Tribe, Undeniably, the State has failed to offset its demand for revenue
sharing from Big Lagoon by any meaningful concession, and has thereby failed to tebut the showing

of bad faith made by the Tribe. Thercfore, Big Lagoon is entitled to summary judgmenit in its favor.

2. The State has no authority to impose environmental and land use restrictions
upon the Tribe

In addition to trying to impose an impermissible tax, the State has pressed Big Lagoon, a
federally reorganized sovereign Indian tribe; ta submit to the jurisdiction of various State and local
regulatory agencies, and has insisted that all development on the Tribe’s site be conditioned upon
compliance with certain environmental and land use restrictions and regulations, all without offering
the Tribe any meaningful concessions in return. The State’s atternpts to impose its environmental
regulations, as well as various restrictions on the zoning and use of the Tribe’s lands, constitutes a
misuse of the negotiating process, and amounts to a showing that the State has negotiated in bad
faith.

States cannot exercise regulaiory jurisdiction over Indians on their reservation lands, except
where Congress has clearly expressed an intention to permit such regulation. See, Wasliington v,

EPA, 752 F.2d 1465, 1469 (9th Cir. 1985); McClanahan v. State Tax Comm’n of Az., 411 U.S. 164,

170-71 (1973)(*State laws geﬁetally are not applicable to tribal Indians on an Indian reservation
except where Congress has expressly provided that State laws shall apply.”). Federal policy favors
tribal sclf-regulation in environmental matters. Washington, 752 F.2d at 1471 (noting that EPA
policies emphasize importance of tribal self-regulation in environmental matters). Here, IGRA does

not contain any authority allowing states to impose their environmental regulations on tribes - the
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text of IGRA does not confer any such authority. Indeed, IGRA prohibits States from using the.
compacting process as a means of subjecting tribes to state laws and regulations that do not directly
pertain to regulating tribal gaming and its effects. See, 25 U.S.C. §2710(d)(3XC). The legislative
history of IGRA also indicates that Congress did not intend “that the compacting methodology be
used in such areas such as taxation, water rights, environmental regulation, and land use...” Rincon

at 5891 n. 10, quoting statement of Sen. Inouye from 134 Cong. Rec. S12643-01 at S12651 (1988).

The Committee does view the concession to any implicit tribal
agreement to the application of State law for class III gaming as
unique and does not consider such agreement to be precedent for any
other incursion of State law onto Indian lands.

8. Rep. No. 100-446 at 14, reprinted in 1988 U.S8.C.C. AN, 3071, 3084. It is clear that Congress did
not intend IGRA to be used as a platform for imposing environmental or land use regulation on
[ndian tribes.

a, Demands for environmental and land wse regulation are not directly
related to gaming activitics

Rincon reaffirms that IGRA limits permissible subjects of negotiation in order to ensure that
tribal-state compacts cover only those topics that are directly related to gaming and are consistent
with IGRA's stated purposes, Furthermore, the Ninth Circuit in Rincon ciarified what is meant by

“directly related to gaming activities,” as a permissible subject of negotiation by the State. Rincon at

5899, There, the State argued that imposing a general fund fee for the operation of slot machines
was “directly relaied” to the operation of gaming activities because the money was paid out of the
income from gaming activities. Id. at 5898. Notwithstanding that the imposition of slot machine
fees coming directly from gaming revenues is much more “related t0” gaming activities than is

regulation of the environment, the Court in Rincon rejected the State’s contention, stating that its

reasoning is “circular,” Id. In other words, just because the environmental issues perceived by the
State “derive from” the operation of the facility in which gaming is conducted does not make
environmental regulation a subject directly relating to gaming operations. The environmental issues
perceived by the State arise from the construction of a facility, which could as well be a hotet, a
restaurant or a manufacturing plant — they do not relate to gaming. Congress intended the required

relationship to gaming activities to be much more direct.
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b. Demands for environmental regalation are not consistent with the
purposes of IGRA

In addition to being limited to the subjects of negotiation listed in IGRA, a state’s compact
negotiation demands must be consistent with the purposes of IGRA, which are: to promote “tribal
economic development, self-sufficiency, and strong tribal governments,” and *“to promote tribal

development, prevent criminal activity related to gaming, and ensure that gaming activities are

‘conducted fairly.” Rincon, at 5901, 25 U.S.C, §2702. Rincon rejected the State’s argnment that

promoting the State’s general economic inferest was consistent with the purposes of IGRA. “The
only state interests mentioned in §2702 are protecting against organized erime and ensuring that
gaming is conducted fairly and honestly” and State regulation is limited to this one narrow area.
Rincon at 5901. * Similarly, the State’s interest in environmental and land use regulation is not
mentioned in and is not “consistent with” the stated purpeses of IGRA. Id.

c. Even if environmental regulation were a legitimate snbject of the State’s

negotiation, the State has offered no meaningful concessions in exchange
for its demands ’

The State cannot poinft to any meaningful concessions it has offered the Tribe in return for
the environmental and land use restrictions and regulation it has sought to impose upon the Tribe,
indeed, it has offered nothing, but rather has simply taken the position that such regulation is
“necessary for the development of a tribal casino and hotel facility on the Tribe’s Rancheria.” It
offered exclusivity as a purported concession for revenue sharing, not for environmental regulation
but, as demonstrated above, “exclusivity” is not a meaningful concession in any event. The State
might argue that it has offered the Tribe various proposals that would have given it additional

gaming devices in exchange for submitting itself to State regulation, However, as noted above, both

® Rincon relies on the legislative history of IGRA in support of its decision: "Gaming by its very
nature 1$ a unique form of economic enterprise and the Committee is strongly opposed to the
application of the jurisdictional elections authorized by this bill to any other economic or regulatory
issue that may arise between tribes and States in the future.” S. Rep. No. 100-446, at 14, as reprinted
in 1988 U.S.C.C.AN. 3071, 3084, See also 134 Cong. Rec. 812643-01, at $12651 (1988) ("There is
no intent on the part of Congress that the compacting methodology be used in such areas such as
taxation, water rights, environmental regulation, and land use. . .. The exigencies caused by the rapid

growth of gaming in Indian country and the threat of corruption and infiltration by ¢riminal elements
in class Il gaming warranted the utilization of existing State regulatory capabilities in this one
narrow area,") (statement of Sen. Inouye). Rincon at 5891, n, 10 (emphasis added except for word
“narrow’).
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the Ninth Circuit and the Secretary of the Interior have indicated the offer of additional gaming

devices does not constitute a meaningfol concession. Rincon, at 5510-11,

Worse yet, the State demonstrated a calculated reluctance to offer the Tribe a profitable
number of gaming devices for casino projects on the Tribe’s own Rancheria: in an early proposal,
the State would have offered the Tribe 500 devices for an off-site gambling facility, but onlyl 175
devices for a casino development [ocated entirely on the Tribe’s lands. Propesal 2. In its final
proposal to Big Lagoon, the State offered the Tribe up to 349 gaming devices; but, it would have

taken away the right to receive additional income from RSTF payments if the Tribe amended the

| Compact for the right 10 use additional gaming devices. Proposal 6.

The State’s insistence that the Tribe comply with various State regulatory standards, and its
failure to offer the Tribe any meaningful concessions in exchange for doing so, amounts to a
showing that the State has negotiated with the Tribe in bad faith — a showing that cannot be rebutted
by the Siate.

3 The State has engaged in a pattern and practice of “surface bargaining,” which
amounts to bad faith bargaining under the provisions of IGRA

The State’s conduct during the course of its negotiations with Big Lagoon — its repeated
insistence on revenue sharing, its intransigence regarding environmental and land use restrictions
and regulation, as well as its repeated efforts to re-locate Big Lagoon’s gaming operations off of its
ancestral lands — shows that it has been engaging in a pattern of bad faith bargaining prohibited by
IGRA,

Because IGRA provides comparatively little by way of guidance as to what constitutes “bad
faith,” courts in interpreting the provisions of IGRA have tooked to how the good faith bargaining
requirement has been interpreted under statutes such as the NRLA, For example, in Coyote Valley ],
the Northern District stated that while interpretation of the NLRA should not be imported wholesele
into interpretation of IGRA, it still provided guidance, and that good faith bargaining “requires more

than a willingness to enter upon a sterile discussion of the parties’ differences,” and requires that the

parties “enter into discussions with an open and fair mind.” Coyote Valley Band of Pomo Indiang

{In re Indjan Gaming Related Cases) v. Califom_ig, 147 F. Supp. 2d 1011, ]020-2'1 (N.D. Cal. 2001);
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see also, Court’s March 18, 2002 Order Denying Parties’ Cross-Motions for Summary Judgment,
RIN Exh. 2. “Surface bargaining” — going through the motions of negotiating, without any real

intent to reach an agreement — does not constitute good faith bargaining, K-Mart Corp. v. NL,RB,

626 F.2d 704, 706 (9™ Cir. 1980). Good faith “presupposes a desire to reach ultimate agreement”

and not simply “an attitude of take it or leave 1t.” NLRB v. Ins. Agents International Union, 361

U.8. 477, 485 (1960). In considering whether a party has negotiated in good faith, courts may
examine “the previous relations of the parties, antecedent events explaining behavior at the
bargaining table, and the course of negotiations.” NLRB v. Dent, 534 F. 2d 844, 846 (Sth Cir.
1976). Additionally, in determining good faith under the NLRA, a court should take into account
“gll the facts viewed as an integrated whole,” and consider the “totality of the circumstances.” See,
Seattllc-First National Bank v, NLRB, 638 F.2d 1221, 1225-26 (9th Cir. 1981).

The totality of the ¢ircumstances shows that the State has {ailed to negotiate Witﬁ the Tribe in
good faith, It has repeatedly attempted to move the Tribe off of its ancestral lands — lands on which
Big Lagoon is indisputably entitled to seek a gaming compact — first with the Barstow Compact, and
then again in the latest round of compact negotiations with the Tribe. Even in its last negotiating
sessions and notwithstanding the Tribe’s desire to negotiate for a casino located on the Tribe’s
rancheria, the State re-raised various off-site gaming proposals, including a proposal that the Tribe
transfer its gaming rights to another gaming tribe, in exchange for a percentage of that tribe’s
revenue. Proposal 7. And for both on-site and off-site proposals, the State has insisted that the
Tribe comply with numerous State regulations, and insisted that compliance be a condition of any
gaming operations to take place on the Tribe’s rancheria. Additionally, throughout the latest round
of compact negotiations, the State has insisted that the Tribe share at minimum 10% of its net
gaming revenue, a demand that has been held to be an impermissible tax, inconsistent with the
provisions of IGRA.,

Despite making numerous, onerous demands of the Tribe, the State has failed to offer the
Tribe any meaningful concessions, other than the hollow “exclusivity” or freedom from non-tribal
competition, a right which Big Lagoon is alrcady entitied to under the provisions of the California

Constitution. The State has been unwilling to put aside conditions such as environmental mitigation
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requirements and revenue-sharing requirements, despite the Tribe making it clear that it was not
obligated to comply with such conditions and that the State had offered it nothing that would make
compliance with such conditions worthwhile. The State’s behavior makes clear that it has been
unwilling to work towards reaching an ultimate agreement with the Tribe, and that throughout the
latest round of compact negotiations, it has been engaging in little more than “surface bargainihg”
with the Tribe. The State’s behavior throughout the course of the parties’ negotiations shows that it
has bargained in bad faith with Big Lagoon, and the Tribe is entitled to summary judgment in its
favor.
V. CONCLUSION

For the foregoing reasons, this Court should grant Big Lagoon’s motion for summary
judgment, and should order the parties to commence with the procedures specified in IGRA for
negotiating a tribal-state compact. Perhaps whlen faced with the imminent prospect of having its
propeosed compact terms scrutinized by a court-appointed mediator, the State will at last negotiate a

compact that comports with IGRA.
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