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EDMUND G. BROWN J R. 
Attorney General of California 

2 SARA J. DRAKE 
Acting Senior Assistant Attorney General 

3 RANDALL A. PINAL 
Deputy Attorney General 

4 State Bar No. 192199 
110 West A Street, 'Suite 1100 

5 San Diego, CA 92101 
P.O. Box 85266 

6 San Diego, CA 92186-5266 
Telephone: (619) 645-3075 

7 Fax: (619) 645-2012 
E-mail: Randy.Pinal@doj.ca.gov · 

8 Attorneys for Defendant State of California 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

13 

14 

15 

16 

17 

FOR THE NOR '!BERN DISTRICT OF C~LIFORNIA 

OAKLAND DIVISION 

BIG LAGOON RANCHERIA, a Federally 
Recognized Indian Tribe, 

Plaintiff, 

v. 

CV 09-1471 CW (JCS) 

DECLARATION OF RANDALL A. 
PINAL IN SUPPORT OF DEFENDANT'S 
MOTION CONTINUE FACT 
DISCOVERY COMPLETION DATE 

18 STATE OF CALIFORNIA, 
Date: April 8, 20 I 0 
Time: 2 p.m. 

19 

20 

21 

Courtroom: 2 
Defendant. Judge The Honorable Claudia Wilken 

Trial Date: nla 
------~-----------' Action Filed: April 3, 2009 

22 I, Randall A. Pinal, declare as follows: 

23 1. I am an attorney at law duly admitted to practice before this Co~ and the courts of 

24 the State of California. I am a Deputy Attorney General employed by the California Attorney 

25 General's Office, and I represent Defendant State of California (State) in the above-entitled 

26 matter. I make this declaration of my own personal knowledge, and, if called as a witness, I 

· 27 could and would testify competently thereto. 

28 
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I 2. Attached as Exhibit A is a true and correct copy of a subpoena duces tecum served 

2 on the United States Department of the Interior, Bureau of Indian Affairs (BIA). Pacific Regional 

3 Office on December 18,2009. 

4 3. Attached as Exhibit B is a true and correct copy of a subpoena duces tecum served on 

5 the BIA Northern California Agency on December 18, 2009. 

6 4. Attached as Exhibit C is a true and correct copy of a subpoena duces tecum served 

7 on the United States Department of the Interior, Assistant Secretary-Indian Affairs (Assistant 

8 Secretary) on December 22, 2009. 

9 5. The subpoenas in Exhibits A through Care identical and seek documents concerning 

10 the State's affirmative defense in this case that Plaintiff Big Lagoon RMcheria (Big Lagoon or 

11 Tribe) is not entitled to injunctive reJief compelling the State to negotiate a compact authorizing 

12 class Ill gaming. on land taken in trust for Big Lagqon after October 17, 1988, because Big 

13 Lagoon is not eligible to be a beneficiary of a trust conveyance pursuant to the Indian 

14 Reorganization Act, 25 U.S.C. § 465 (IRA). 

15 6. Responses to the subpoenas in Exhibits A through C were due by January 8, 2010, far 

16 enough in advance to allow the State to review the docwnents and conduct any necessary 

17 depositions before February 26, 2010. 

18 7. At minimum, the State intends to depose a person most knowledgeable from Big 

19 Lagoon concerning the Tribe's history as it relates to the State's affirmative defense described in 

20 paragraph 5 above. Other deponents will be identified once the State receives and reviews 

21 documents identified in the subpoenas in Exhibits A through C. 

22 8. To date, the State has not received any objections or docwnents in response to the 

23 subpoenas in Exhibits A through C. 

24 9. Having received no documents by the response deadline, I twice called the Assistant 

25 Secretary's Office and left voicemails for Sequoyah Simermeyer on January 29, 2010, and 

26 February 5, 2010. Jim Porter, United States Departmentofinterior, Solicitor's Office, Division 

27 of Indian Affairs, previously advised me that Mr. Simermeyer was the appropriate contact in the 

28 
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Assistant Secretary's Office for document subpoenas. The purpose of my calls was to inquire 

2 about the Assistant Secretary's efforts to comply with the subpoena. 

3 10. Attached as Exhibit D is a true and correct copy of a letter I faxed to the Assistant 

4 Secretary on February 19,2010. 

5 11 . On February 26,2010, Mr. Porter responded by e-mail to the letter I faxed to the 

6 Assistant Secretary in Exhibit D. Attached as Exhibit Eisa true and correct C9PY of the e-mail I 

7 received from Mr. Porter. This is the first response I received from the Assistant Secretary to the 

8 subpoena in Exhibit C. 

9 12. On February 26,2010, I left a voicemail with Mr. Porter to ascertain when the State 

I 0 may expect to receive the documents identified in the subpoena in Exhibit C. 

11 13. After repeated inquiries into the status of the BIA's response to the subpoenas in 

12 Exhibits A and B, Karen Koch, Assistant Regional Solicitor for the Department of the Interior, 

13 telephoned me to discuss the subpoenas for the first time on January 21, 20 l 0. 

14 14. As a courtesy, the State extended the date for the BIA Pacific Regional Office and 

15 Northern California Agency to respond to the subpoenas to January 29, 2010. Attached as 

16 Exhibit F is a true and correct copy of a letter I wrote to Ms. Koch concerning our discussion 

17 ·about the subpoenas on January 21, 2010. 

18 15. On January 28,2010, Ms. Koch asked the State to withdraw its subpoenas because 

19 the Assistant Secretary had ordered the BIA Pacific Regional Director to make a determination 

20 concerning Big Lagoon's eligibility to have land taken into trust for its benefit under the IRA. 

21 A~ached as Exhibit G is a true and correct copy of an e-mail chain between me and Ms. Koch 

22 concerning the BIA's request for the State to withdraw the subpoenas in Exhibits A and B. 

23 16. On February 5, 2010, the State declined to withdraw the subpoenas in Exhibits A and 

24 B. (See Exhibit G.) 

25 17. I calJed Ms. Koch again on February 10,2010, to discuss when the BIA expected to 

26 comply with the subpoenas in Exhibits A and B. At Ms. Koch's request, the State narrowed the 

27 scope of its subpoenas in Exhibits A and B. Attached as Exhibit H is a true and correct copy of 

28 
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an e-mail chain between me and Ms. Koch concerning our discussion on February 10,2010, and 

2 the State's narrowing of the scope if its subpoenas in Exhibits A and B. 

3 18. To date, the BIA has not yet indicated when it expects to comply with the subpoena, 

4 and has expressed that some documents may be withheld as privileged, despite the State's 

5 possible argument that the BIA waived any objections by failing to timely respond to the 

6 subpoenas. (See Exhibit H.) Therefore, if and when the BIA complies with the subpoenas, the 

7 State may be required to take further action to enforce the subpoenas, depending upon the 

8 response. 

9 19. Attached as Exhibit I is a true and correct copy of a Notice of Subpoenas Duces 

10 Tecwn served upon Big Lagoon on December 16, 2009. 

11 20. Attached as Exhibit J is a true and correct copy of Big Lagoon's Response to the 
. . 

12 State's First Set oflnterrogatorics. In response to Interrogatories five through thirteen, Big 

13 Lagoon stated that "documents sought by Defendant pursuant to subpoenas duces tecum directed 

14 to the. [BIA] Pacific Regional Office and Northern California Agency should contain additional 

15 information from which the answer to this interrogatory may be discovered or ascertained." 

16 I declare under penalty of perjury of the laws of the United States of America that the 

17 foregoing is true and correct, and that this declaration was executed on February 26,2010, in San 

18 Diego, California. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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80436110.doc 

4 

s/Randall A. Pinal 
RANDALL A. PINAL 
Deputy Attorney General 
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~A088 r Rev 12/06) Suboocna jn a Civil Case 

Issued by the 

lJNITED STATES DISTRICT COURT 
EASTERN 

BIG LAGOON RANCHERIA 

v. 
STATE OF CALIFORNIA 

DISTRICT OF CALIFORNIA 

SUBPOENA IN A CIVIL CASE 

Case Number:' Misc. 
N.D. Cal. No. CV-09-1471 

TO: Custodian of Records (Attn: Dale Risllng) 
Pacific Regional Office 
Bureau of Indian Affairs 
United States Department of the Interior 

0 YOU ARE COMMANDED to appear in the United States District court at the place, date, and time specified below to 
testify iu the above case. 

PLACE OF TESTIMONY COURTROOM 

DATE AND TIME . 

0 YOU ARE.COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition 
in the above case. 

PI..AC6 OF DEPOSITION I DATE AND TIME 

ri! YOU ARE COMMANDED to produce and pennit inspection and copying of the following documents or objects at the 
place, date, and lime specified below (lis! doc'umeuts or objects): · 

S'ee Attachment. 

PLACE California Attorney General's Office, 1300 I Street. 15h Floor, Sacramento, CA, 
95814, Attn: Linda Thorpe 

OATEANDTIME 

1/8/201010:00 am 

0 YOU ARE COMMANDED to penn it inspection of the following premises at the date and time specified below. 

PREMISES ' DATE AND TIME 

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more officers, 
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated, the . 
matters on which the person will testify. Federal Rules of Civil Procedure. 30(b)(6). 

TITLE (INDICATE IF AlTORNEY FOR PLAINTIFF OR DEFENDANT) DATFi 

12/16/2009 

ISSUING FFICER'S A • A DRESS AND PHONE NUMBER 

Randall A. Pinal, 110 West A Street, Suite 1100, San Diego, CA, 92101, (619) 645-3075 

(~Rule 4S, Federal Rul~s of Civil P10eedurc, Subdivi$ions (t), (d). and (e), oo mill pa~:~) 

1 1 r 11clion i~ pending in disllict other tbao district of iss11ance, state dist1icl under eliSe number. 
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<Camu1t~ IJD:mwmBrtSffi$ ffilmttiPI.tmV!liD ~aff'tfjl. 
A088 £Rey. 12/Qfi} S'!kpoeng in a Cjyj! Case 

PROOF OF SERVCCE 
DATE PLACE 

SERVED 

SERVED ON (PRINT NAME) MANNER OF SERVICE 

SERVED .BY {PRINT NAME) TITlE 

DECLARATION OF SERVER 

r declare under penalty of perjury under the laws ofthe United Stales of America that the foregoing infonnation contained 
in the Proof of Service is true and correct. 

Executed on 
DATE SIGNATURE OF SI:RVER 

ADDRESS OF SERVER 

Rule 45, Federal Rules of Civil Procedure, Subdivisions (c), (d), and (c), as &mended on December I. 2006: 
(~J fROll!rTrO,. Of P~RSOIIS SUIIICC'fl'O S\IBP06NAS. 

(I) A pany o' M attomey .es-pon~il>le for tile iSS\I~nce ~nd servitc of¥ subpotna sh~lllake 
n<uouoble tl(P' ro ~void imposin~: undue buroen or txpe>!>e on a person subj~t lo dlat 
subpoena. Tile coun on behalf of which 11\>: subpo<:na W3s issued sllall •nfon;clhis dul)l aw 
impose upon I he party or •llonn:)' in bre;~cb oflhls dul)l an nppropriotc sanction. which m.1y 
include. bul i~ not lim ired to, lost eominss and a reosonable attomey's t~. 

· (2) (A) A ptl$00 (ommanded to produce and permit iMp~tlon. copylng.. restin11. or 
samplin!l of designatedcle.:troolc~l!y Slored infonnotion, book:;, papcrs,docum>:n)$ or tlot~ble 
thing$, or inspection of premises n~cd nol appear in person at tile pl•ce of production or 
inspccdon un!esJ commanded tD appoar fot depol'lrlon, lu:arlns or mal. . 

(B) Subj~t toparagrtph (d)(2) of this nile. n pmon oommDnded to produce and pmnit 
inspcc!lon.. copyilll).le>t!ne, or somplillJ: "'"Y· within 14 daYi ~ner service of the subpoena or 
bofo~ t~c time specified for con'(llilllCC if such time Is IC$.$ than 14 rtaya afw RIVice, serve 
upon rho pol'l)' oraltomey desiJ,'llatcd in the subpotma wrinenobj~rion to produ~lng any or all 
om1c dcsignared mAltrialsor lllllpc<:tion ofll\c premi5es -or to producin!l clcc!~Oni(o!ly storc.J 
infOI'll\)tion in lha form or forms R'q\ltSttd. If objection is madc,tflcpAily servingthe&ubpoena 
sl\011 not be enlitled to ii\Sp<et. copy, rest, or sample 1hc mat~ rials or irupcct the pn:miSI'sekcept 
pursl.l8nt to anon.lerofllte coun by which the subpoena "'as iMued. lfobjecl!on h.tsbe>en m:lde. 
the p•rty servina rile suhpoena tn.!>y, upon notice 10 111~ person con•nanded to produce, move 
at any time ror 30 order to compel the production, inspection. oopying, te~ting. or umplfng, 
St>eh3nordutocompelsh.allprvlc;;tanypcr<..onwho isnot<&pmyor:utoflicerora pat1)' from 
significonr ••pen.se ~~ulling ftlltn the in•pccli011, copyin~ te.,iin'- or nuwlin~: eommandcd. 

(3) {A) On timely motion.rl\8 court by which u subpoena was issuer! slnllquashormodif)' 
<ho subpo<:na If ir 

. (i} !isils to nllow reasonable lime for~ompliunce; 
(ii) requircu person wlto is not a patty or an o rticcr oh pDil)' ID tnvelto a pi~ 

more thRn I 00 n>it .. from th~place wlt~:n~ tltatperson r~ides. is employed or regularly tr.ms~tls 
buslll(ss in person. except that, subjec-t to lhcprovidonsofelausc(c)(3)(B)(iii)oftllls ruho, !llCh 
a 1><>rso11 moy in order to suend trial be cummande'd ro trowel from any suoh plxe within the 
state in which th~ aiat is h¢ld; 

(Iii) requi~s disclosure of privileged o' other prole<:ted matlcr ~•Kioo eKCCjllion or 
w•ivcrapplin; or 

(i•)subjects a person to undue butdcn. 
(B) If~ Jubpocna 

(i)toquina dilclosurc ora trade soc ret or othcr·cttnliden!i~l rc~rch. devcloprncnl. 
"' conlllll:relallnfoJmArion, or 

(ii) nquiR's disclosure of an unn:1airu::d expert's opiniDn or infonnation not 
uosonbiuc sp.:ciriuevcntt uro.:c~rm:neo:s in di$pUie onrl rosutrlnt: from the ~xpert's study m~de 
oot Dllhe request ofnny party. or 

(iii) rcquln:s a pmon w~o is not a patty or an officer oro party to incursubstanli•l 
~~penS<: l~>trsvet rno!'l' thon I 00 miles to anend lri•l, the court may, to protc<:~o a pczson subject 

to or alfr.oct<>d by tl~~.: •ubpoena, qu••h orJI1odil)o II•• :rubpoen• "'·if the pal'l)' in whose behalf 
rhe !lll.bp~ i~ issued sllows a •ubsbllli•l nted for rhc tostirnony o' rrutcriolthat cannot he 
otherwise llllll "'ilhout undue llordship Md ~ssu~ tllallhe JX'"On to whom the subpoen;~ is 
afldreued will be rcuonably compcm<~ted,lho court may otdor llpi)C$Dnce orrrodutlion only 
~on specified conditions. 

(d) Dtmes IN RESPONOIIIG '10 SI.IO~NA. 
(I) (A} A ptMn ~sponding too !Ubpoma ID produce docurncnls si~U prod~ toom ;)$ 

they art ktl>t in lhc usual COU!lC ofbusiness or shall O'l/.anizo and label th;mto comspond with 
the carc~torics in rhc demand, 

(B) lf&SIIbpocn$ doe.\ ool.spccif)l tl1e ronnor forms far pi'Qducin~: olcelltlnieally s10n:d 
lnfonnttillll, a person n>spondiny 10 a subpocnu muse producl! the !nfOflllalion in • form c.r 
fonnr. in whicn the person ordinarily maintains It Dl' in a fonn or forms rhat•re reasonably 
usnble. 

(C) A person r:spondlng ro ~ ~Ybpoena n~ no1 produ.;c theume el~ronitally stored 
information in rnore d>an om: foml 

(D) A pt~n ""Jlonding II> 11 subpoena net-t~ nol provide discovtry of elceuonically 
stoml!nf~ll!l;ltion fmrusoul'l\ei lho11he person fdcnlillesas not n;a$<1nably SC(:r:ssible ~a11sc 
of11ndu~ butdtn or cosl On motion 10 COOIPtl di:s<:Overy or 10 qu•sll, r~e pe<S<>n (ronl whom 
discovery iBoughllllll$\showlhat tile in!C>nnalion roughl is not reasonablyaeccuible because 
of uoduc burden or c~~ If that showing is mudc, the cour1 may noncthelc.ss order di.teovt,y 
from such souro~s if th<: "'qu•.llint; pall)' 3hows cood cause. coiiSiderint; ~>e limirati<>n. 'ofRulc 
26(b)(2)(C). Th~ court mey sr-ciry conditions for the discovtfY. 

(2) (A) When infonNtionsubjoot to a subpoena is withheld on acl~im lh.lt it is privileged 
o' subject to pron.ction n triaJ.pn:pamtion m~tenals. Ute cbiln •hPII be rnodc c~pr<:~>ly ~oo 
shall be supporud by ~ d=riplion of the nature of the doeumeniS. communications. or thinss 
not produced thai is $U01ciem to enable lhc: demanding part)' 10 contest the claim. 

(B) If lnfolm!ltion is produced In rt:Spo- Ul • subpoena that is subjcci!D a claim of 
privilege or of protection :u tnal·pn:p~ri.!llon ms~riDI, the pcoon fl\llkins the claim may notify 
any pally that rcceivod the infonnation of tho oleim and rile biiSis for it. Al\cr being notified, 
a patty muu promprly return, S(oqucster, or destroy Ill¢ spedfied infonnalion and any eoples it 
has and ltlliY 1'11>1 use or disclose the information until the elahn is resolved. A. r«:eivllll! party 
mey promptly P"'sent the lnfomlAtion II> lite cowt undcrtnl for • de lenni nation ofthc claim. 
If the rn:eiving p!lrty di$CIO.scd the iofomlolltiou befon: bcifl8 n<>lified, II mu•l ltlk., tea!illnablo 
st~ to rttrieve iL 'The pmon who produced th~ int0n1101tlon must preserve lhe int"ormctiou 
until \he claim is resolved. ' · 

(e) Cor'fl'lMI'T, Faim or any person without ad"'IV~tt eMcusc: to obi:)' a $ubpoen~ serv¢d upon 
rl!at pel$on rmy be deemed a (Onltmpt of the cou11 rmm whiclt IM subpoena issued, An 
•dC<~Ualc ca\ISo lbr fo)IUR ro Qbey exists wlu:n a subpoella purpol1< 11> ttquiro n nonpany 10 
attend or produce 11 a place not within rlia limits provided by clii<I$C (ii) of subparegruph 
(c)(3)(A), 
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ATTACHMENT 

Pursuant to Federal Rule of Civil Procedure 45, the State of California, defendant in Big 

Lagoon Rancheria v. State o[Californta, U.S. District Court, Northern District of California, No. 

CV-09~ 1471 ~CW, hereby commands the custodian of records for the United States Department 

of the Interior, Bureau of Indian Affairs, Pacific Regional Office (BIA Pacific Region) to 

produce for inspection and copying the items specifically listed below that are in its possession, 

custody or control. The production of said items for inspection and copying shall take place at 

10:00 a.m. on January 8, 2010, at the California Attorney General's Office, 1300 I Street, 15th 

Floor, Sacramento, California, 95814. Alternatively, on or before the date and time indicated 

above, the custodian of records ~ay serve legible photocopie~ of the responsive items on the 

State's counsel, provided that the BIA Pacific Region retains the originals or copies from which 

such reproduction was made until the final disposition of this action. 

The production shall be pursuant to Federal Rule of Civil Procedure 45, and in 

accordance with the definitions set forth below. 

DEFINITIONS 

l. "9 ACRES" shall mean the real property acquired by the United States on July 10, 

1918, for the right of use and occupancy of Jim "Lagoon" Charley and his family, and such other 

Indians as the Secretary of Interior may see fit to settle on the tract. 

2. "11 ACRES" shall mean the real property acquired by the United States on July 

20, 1994, to be held in trust for the BIG LAGOON RANCHERIA, more particularly described in 

the records of Humboldt County, California as Lot 2 ofSection 13, in Township 9 North, Range 

1 West of Humboldt Meridian, as shown by the official plat of the Government Survey of said 

Township. EXCEPTrNG THEREFROM that portion thereof, described as follows: 
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BEGINNING at a point on the South 1ine of said Lot .2, distant 10 chains Easterly thereon from 

the Southwest comer of said Lot 2; running then Northerly 14.50 chains on a line parallel with 

the West line of said Lot 2, to the waters of Big Lagoon; thence in a Southeasterly direction, 

along the shore of the Big Lagoon, to the line between Lots 1 and 2 of said Section 13; thence 

West along the South line of said Lot 2, 9.24 chains more or less, to the point of beginning. 

3. "BLA" shall mean the Department of the Interior, Bureau of Indian Affairs. 

4. "BIG LAGOON RANCHERIA" shal1 mean tlie Indian tribe identified on the 

BIA 's LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES as the Big Lagoon Rancheria 

of Smith River Indians, or the Big Lagoon Rancheria. 

5. "CALIFORNIA R.t\NCHERIA ACT" shall mean the Callfomia Rancheria Act, 

Pub.L. No. 85~671 , 72 Stat. 619 (1958) (as amended by Pub.L. No. 88A19, 78 Stat. 390 (1964)). 

6. "DOCUMENT' shal1 mean original (unless othenvise indicated) or duplicate 

writings, recordings, and/or photographs as defined in Federal Rule of Evidence 1001, and 

further includes, without limitation, any handwriting, typewriting, printing, photostatting, 

photographing and any other means ofrecording upon any tangible thing, any form of 

communication or representation, including letters, words, pictures, images, sounds, or symbols, 

or combinations of them. It includes, without limitation, notes, memoranda, letters, reports, 

telegrams, telexes, publications, contracts, summaries, analyses, compilations, tabulations, 

studies, transcripts, and recordings (including, without limitation, electronic recordings on 

audiotape, videotape, computer disks, hard drives, flash drives or other electronic media storage 

devices, internal memory, magnetic tape, CD-ROM, electronic mail/messages, and attaclunents 

thereto). It further includes, without limitation, all file copies, all other nonconforming copies, 

no matter how prepared (therefore including electronic nonconfonning copies), and all draft 
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proposals in connection with such document, whether used or not. It further includes the files, 

folders, notebooks, and/or binders in which any such document is maintained. 

7. "LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES" shalJ mean the 

BIA's list of"Indian Tribal Entities That Have a Government-to-government Relationship with 

the United States," 44 Fed.Reg. 7235 (Feb. 6, 1979), and each list of federally recognized Indian 

tribes subsequently published by theBIA in the Federal Register, including, without limitation, 

each list of"Indian Entities Recognized and Eligible to Receive Services from the United 

States," as published in the Federal Register pursuant to section 104 of the FederaUy Recognized 

Indian Tribe List Act of 1994, 25 U.S.C. 479a-l . 

8. "OCCUPY" shall mean to usc or reside in or on. 

9. "PERTAlNING TO" shall mean in whole or in part consisting, containing, 

concerning; embodying, identifying, stating, consisting of, relating to, referring to, dealing with, 

responding to, reflecting, supporting, connected with, commenting on, discussing, showing, 

describing, mentioning, analyzin~, evidencing, or having any logical or factual connection with 

the matter referred to. 

10. "YUROK TRIBE" shall mean the Indian tribe identified on the BIA 's LIST OF 

FEDERALLY RECOGNIZED INDIAN TRIBES as the Yurok Tribe of the Hoopa Valley 

ReserVation, or the Yurok Tribe of the Yurok Reservation. 

11. AI) references to the singular include the plural, and all references to the plural 

include the singular. All references to the masculine gender include the feminine and neuter 

genders and vice versa. 

12. Each word used in these definitions and demands has the meaning ascribed to it in 

the Random House Webster's College Dictionary (1995), unless otherwise herein defined. 
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DOCUMENTS TO BE PRODUCED 

Demand for ProductionJiQJ: 

Each DOCUMENT PERT AlNING TO any agency of the United States authorizing any 

person to OCCUPY the 9 ACRES from January 1, 1918, to the date of this demand for 

production. 

Pemand for Production No. 2: 

Each DOCUMENT PERTAINING TO any agency of the United States authorizing any 

person to OCCUPY the 11 ACRES from July 20, 1994, to the date of this demand for 

production. 

Demand for Production No. -2,: 

Each DOCUMENT PERTAINING TO the lineal descendants of each person authorized 

by any agency of the United States to OCCUPY the 9 ACRES from January 1, 1918, to the date 

ofthis demand for production. 

Demand for Production No.4: 

Each DOCUMENT PERTAINING TO the lineal descendants of each person authorized 

by any agency of the United States to OCCUPY the 11 ACRES from July 20, 1994, to the date 

of this demand for production. 

Demand for Production No.5: 

Each DOCUMENT PERTAINING TO BIA 's placement of BIG LAGOON 

RANCHERIA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES. 
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Demand for Production No. 6: 

Each DOCUMENT PERTAINING TO the tennination of BIG LAGOON RANCHERIA 

as a federally recognized Indian tribe or tribal entity entitled to receive services from the United 

States pursuant to the CALIFORNIA RANCHERIA ACT. 

Demand for Production No. 7: 

Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON 

RANCHERIA'S assets upon tennination of BIG LAGOON RANCHERIA as a federa1ly 

recognized Indian tribe or tribal entity entitled to receive services from the United States 

pursuant to the CALIFORNIA RANCHERIA .ACT. 

Demand for Production No.8: 

Each DOCUMENT PERTAINING TO the BINs decision to classify BIG LAGOON 

RANCHERIA as a federally recognized Indian tribe or tribal entity entitled to receive services 

from the United States after such status had been t~rminated pursuant to the CALIFORNIA 

RANCHERIA ACT. 

Demand for Production No. 9: 

Each DOCUMENT PERTAINING TO the.Hoopa-Yurok Settlement Act. Pub.L. No. 

100*580, § 11, 102 Stat. 2935,25 U.S.C. § 1300i-l0, including, without limitation, the 

circumstances surrounding or leading to the enactment of the statute. 

Demand for Production No. l 0: 

Each DOCUMENT PERTAINING TO the membership ofBIG LAGOON 

RANCHERIA. 

Demand for Production No. 1 1: 

Each DOCUMENT PERTAINING TO a constitution for BIG LAGOON RANCHERIA. 
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Demand for Production No. 12: 

Each DOCUMENT PERTAINING TO the relationship between BIG LAGOON 

RANCHERIA and the YUROK TRIBE. 

Demand for Production No. 1)._: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and his status as a member of an Indian tribe. 

Demand for Production No. 14: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and whether the Indian tribe of which he was a member, if any, was under federal 

jurisdiction in ·1934. 

Demand for Production No. 15: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and whether at any time any agency of the United States granted him, or any of his 

lineal descendants, authority to OCCUPY the 9 ACRES·. 

Demand for Production No. 16: . 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and whether at any time any agency of the United States granted him, or any of his 

lineal descendants, authority to OCCUPY the II ACRES. 

Demand for Production No,) 7: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and her status 

as a member of an Indian tribe. 
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Demand. for Production No. 18: 

Each DOCUMENT PERTAINING TO the person known as LiJa Williams and whether 

the Indian tribe of which she was a member, if any, was under federal jurisdiction in 1934. 

Demand for Production No. 19: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

at any time any agency of the United States granted her, or any of her lineal descendants, 

authority to OCCUPY the 9 ACRES. 

Demand for Production No. 20: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

·at any time any agency of the United States gran.ted her, or any ofher lineal descendants, 

authority to OCCUPY the 11 ACRES. 

Demand for Production No. 21: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and his status 

as a member of an Indian tribe. 

Demand for Production No. 22: 

Each DOCUMENT PERTAINING TO the person known as Tom Wi11iams and whether 

the Indian tribe of which he was a member, if any, was under federal jurisdiction in J 934. 

Demand for Production No. 23: 

Each DOCUMENT PERTAINING-TO the person known as Tom Williams and whether 

at any time any agency of the United States granted him, or any ofhis lineal descendants, 

authority to OCCUPY the 9 ACRES. 
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Demand for Production No. 24: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether 

at any time any agency of the United States granted him, or any of his lineal descendants, 

authority to OCCUPY the 11 ACRES. 

Demand for Production No. 25: 

Each DOCUMENT PERTAINING TO the person known as Beyerly Moorehead and her 

status as a member of an Indian tribe. 

Demand for Producti.QJJJ'i9.· 26: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

whether the indian tribe of which she wa.S a member, if any, was und~r federal jurisdiction in 

1934. 

Demand for Pmfiyction No. 27: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

whether at. any time any agency of the United States granted her, or any of her lineal 

descendants, authority to OCCUPY the 9 ACRES. 

Demaod.fQIJ~.roguction No. 28: 

Each DOCUMENT PERTAlNTNG TO the person known as Beverly Moorehead and 

whether at any time any agency of the United States granted her, or any of her lineal 

descendants, authority to OCCUPY the 11 ACRES. 

Pernand for Prodl.!ction No. 29: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and his 

status as a member of an Indian tribe. 
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Demand for Production No. 30: 

Each DOCUMENT PERTAINING TO the person known liS Ted Moorehead and whether 

·the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934. 

Demand for Production No. 31: 

_Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether 

at any time any agency of the United States granted him, or any ofhis lineal descendants, 

authority to OCCUPY the 9 ACRES. 

Demand for Production No. 32: 

E~:tch DOCUMENT PERTAINrNG TO the person known as Ted Moorehead and whether 

at any time any agency ofthe United States granted him, or any of his lineal descendapts, 

authority to OCCUPY the ll ACRES. 

Demand for Production No. 33: 

Each DOCUMENT PERTArNING TO the B IA 's understanding of the phrase "under 

Federal jurisdiction" as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stat. 988, 25 

u.s.c. § 479. 

SA2009309375 

80411442.doc 
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RANDALl A. PINAL, ESQ. (SBN 192199) 
QFFICE A 1TORNEY GENERAL (SAN DIEGO) 
110 WEST A STREET,SUITE 1100, CONT# 09·8485 
SAN DIEGO CA 92101 

....... 

619·645-2001 Ref. No. : 0614013-01 
Attorney for: STATE OF CALIFORNIA Atty. Ale No.: 12104428SA2009309375 

UNITED STATES DISTRICT COURT, NO. DISTRICT OF CA 
NORTHERN JUDICIAL DISTRICT 

PLAINTIFF 
DEFENDANT 

: BIG LAGOON RANCHERIA 
: STATE OF CALIFORNIA 

Hearing date : January 8, 2010 nme :10:00AM Dept./Dlv. : . 

Case No.: CV-09·1471 
PROOF OF SERVICE 

1. At the time of service I was at least 18 years of ~ge and not a party to this action. 

2. I served copies of the LETTER DATED DECEMBER 16, 2009; SUBPOENA IN A CIVIL CASE 

3. a. Party served 

b. Person served 

CUSTODIAN OF RECORDS (ATIN: DALE RISLING) PACIFIC REGIONAL OFFICE 
BUREAU OF INDIAN AFFAIRS UNITED STATES DEPARTMENT OF THE lf'ITERIOR 

DALE RtSUNG, (AUTHORIZED AGENT FOR SERVICE) 

4. Address where the party was served 2800 COTTAGE WAY 
SACRAMENTO, CA 95825 (Business) 

5. I served the party 
a. by personal service. I personally delivered the documents listed In Item 2 to the party or person authorized to 

receive service of process for the party (1) on December 18,2009 (2) at: 03:10PM 

6. Witness fees were not demanded and were not paid. 

7. Person who served papers 
a. JOHN D. HOUSTON 
b. KNOX ATTORNEY SERVICE, INC. 

2250 Fourth Avenue 
San Diego, California 92101 

o. 619-23:3-9700 

d. Fee for service: $117.75 
e. Jam: 

{3} a registered California process server 
(I) an independent contractor 
(il) Registration No.: 508 
(Iii) County: YOLO, CA 

8. 1 declare under penalty of perjury under the Jaws of the State of California that the f egolng Is true and correct. 

Date: Oecember 22, 2009 

Jud. Coun. form, rule2.160 CRC 

JC Form POS 010 (F\ev. January 1, 2007) 
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~A088 CRey 12/06) Subooeoa in B Cjyjl Case 

Issued by the 

UNITED STATES DISTRICT COURT 
NORTHERN 

BIG l AGOON RANCHERIA 

v. 
STATE OF CALIFORNIA 

TO: Custodian of Records 
Northern California Agency 
Bureau of Indian Affairs 
United States Department of the Interior 

DISTRICT OF CALIFORNIA 

SUBPOENA IN A CIVIL CASE 

Case Number: I cv 09-14 71 CW 

0 YOU ARE COMMANDED to appear in the Unitei:l States District court at the place, date, and time specified below to 
testify in the above case. 

PLACE Of TESTIMONY lco~~ooM 

0 YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition 
in the above case. 

PLACE OF DEPosmoN I DATE AND TIME 

5! YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the 
place, date, and time specified below (list documents or objects): 

See Attachment. 

. PLACE 
California Attorney General's Office, 1300 I Street, 15h Floor, Sacramento, CA, 
95814, Attn: Linda Thorpe 

DATE AND TIME 

1/8/2010 10:00 am 

0 YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below. 

PREMISES I DATE AND TIME 

~ny organization not a party to this suit that is subpoenaed for the raking of a deposition shall dt:signate one or more officers, 
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated,. the 
matters on which the pen;on will testify. Federal Rules of Civil Procedure, 30(b)(6). 

NOICATE IF ATTORNEY FOR PLAINTIFF OR DEI'ENDANl) DATE 

12/16/2009 

!SSIJfNQ OFFICE 'S NAME. DDRESS AND PHONE NUMBER 

Randall A. Pinal, 110 West A Street, Suite 1100, San Diego, CA, 92101 , (619) 645-3075 

(Scr Rule 45. Federol Rules orCh•il Pro,cdllrc. S~bdivi1ions (c). (d). Ql\d (e), on ntll paue) 

' lf"ction is pC11ding in district other than dfstric:t ofis~11ancc, slate district under ca..~e number. 
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a:amul:t~'J.-©MJ rnmnummt~ lfilteto:Pi11D3VhtJ) ~afftm 
A088 <Rev. Ji /06\ Sy~0ocna in a Cjyil Cuse 

PROOF OF SERVICE 
DATE PlACE 

SERVED 

SER YEO ON (PRfNT NAME) MANNER OF SERVICE 

SERVED BY (PRINT NAME) TITLE 

DECLARATION OF SERVER 

I declare under penalty of perjury under the laws ofthe United States of America that the foregoing information contained· 
in the Proof of Service is true and correct. 

Executed on 
DATE SIGNATURE OF SERVER 

ADDRESS OF SERVER 

Rule 45, FedcraiiMes of Civil ProcedurC, Subdivisions (c), (d), and (c), as umendcd on December I, 2006: 
(c:) PkOTI\CTION Of I'ERSONS SUIIJI::C:rTO SUDPOENAS, , 

(I) A p311)' or an anomey n:spOIISible for U1t issuance and service ofa subpoenasttall t'Jke 
reusonable steps to avoid imposing undue burden or e~pc~. on a pcm~n 'ul>je~t 10 lh~l 
subpoena. The c:oun on behalf of w~ic!t lho subpotilll wa~ Issued shall enfo~~:o chis dul)' &nd 
impos~ upon the p•rlY or aUomey in "'"ch ul'lhis dul)' an ~pprupriate sunction. which ~y 
incl\rde, b11t is not limited to,lost.:nminll$ and a msonable auomey's fcc. 

(2) (A) A pc:r.son ~mmandcd to produce and permit lnspeelion. copyilllf, testing, or 
saonpling of designated clcclronieally slott:d information, boolcs,papc"· docunu:ntsurlangiblc 
thingo. or inspeccion of p~emises peed not appeor in persou nt tl~e pl:~ee of productlon or 
insp~:etion unless commandeclto ~PP121' tor <leposiuan, heuing or Ilia!. 

(8) Subject to p.wa:I'IIJ'h(d)(2) or this IUic, o person cotnrn~nded topiUduec el)d penni I 
inspection, copyiJill. testing, or sampling rn&)', within 14 days after scJVIce orlhe subpocne or 
before the time £pecilied for compllan.;c if $UCh rime is less 1h.ln 14 d3ys after sorvice, selVa 
upo111llo pany or auomey designated in the subpoen• wri11en objection 10 producina any or all 
of~•edesignoted materials or inspeetionoflloepremlsu - or to prodMclng elec:~n>nlcully Slored 
iDformationlnthefonnorformsmtueSicd. Jrobj~:e\lcnism3de,thepar1yscrvlnglhe1Ubpocna 
st'lllllr~tbuntilled IOinspoct.oopy,test.orsomple lhc!IUI~ri&!aorin'J)C~tlheprc:mis.escxcept 
p~~r.:vantlo an order of 11lecoun by whiclrtllc subpoena wa.s Issued. If obje(tlonllasbcen m.1dc, 
tl1o p3rty serving lh~ ~ubpoena may, upon no tic~ to llle person co>runandod to produce, move 
at any tim• for an otder to compcllbc produclioll, in,peo:tion, copying, lcstin&o or s~mpling. 
Suellanorder 10 eompcl shall protoctany peJUII who is not a party or an officcrotaparty from 
signilicanl c\pense resulting from the inspection, copying, t£stin!. or &ampling conun,nded. 

(3) (A) Oa lirnely motlon,lhc coon b)' which a S\lbpoena was inucd•hall ~ll>lsh or~nodify 
tile subpoena if it 

(i) f~ils to allow reasonable rime for compliance; 
(ii) m:tui~~:u p:~on who i¥ nolo parly or~~~ offl«r ora pa11y lo 1n1vel10 • place 

more th~n !lXI milrs l'rom !he place where that person resides. is employed otre~~Uiarty tran~cl$ 
l>usinel'S in person. cKccptlhat, subjcclloth• provision• of clause (c)(l )(B)( iii) of chis rule.Euch 
o pcr•Un may in oro<r 10 •tltnd trial 1><: COin!TIIIldN lo navel ftlllll uny >41Clo place Willi ill Ill" 
•talc in which ll1c Dial is held: 

{iii) require~ disclosure of privileged or other protected Inaner and no exception or 
waiver applio<t: or 

(lv) subjecrs A ~rwn to undue buni~l\ 
(8) [fa subpocn.1 

(i) rcqulrudisclosureof~ trade seettt orolh~rconfidellli31 re•earcn. developmer~l, 
or ootnmereial infonMiion, or 

(ii) .equires di.oclosu~e or an urRt.ined expeN's Ojlinion or infonn11ion not 
describing specific ~"VeniS oroc:c~~mnCCsln dispute and resulting from !he expert's study made 
nut at the request of any party, or 

{iii) requires a por$0n who is not a party onn officw .,r • p~~ to incur $Ubstentlal 
expense to tlil•'el more IIU>n 100 mil<ll to a !lend trial. k court may, ro proteC4 a person subjoot 

10 or aff"ted by tl1o subpocn~. quMll or modify the subpoena or, if tile paN)' iR whose bc~lf 
the subpccna is issued shows a 511lM!allllal need for \he te51imoey or moteriol tlut COIUIOI be 
odretwlst met withoulun4uo h3r<b!Up •rd ass1- ·that the pcroon 10 \!100111 tlle aubpo<na is 
addrei.Sed will be reasoMbly componsa~ed.lhe c.oun may ordcrappca111nce or producdon only 

, UJ'Oil SJX'CIIied C"ndidCN. 

(d) DUTJt:S lloiR&~I'O>IDit'IOTO SUePOt<>IA. 
(1) (A) A person n:>ponclinslo a subpoen.~~ 10 produce doc:umenu shall produce them n 

they are kepi in lhe uswol cou~SC ofbusln~" or shall organize and label !hem to 1:0nespond with 
the ~altgories In the> dero:IJld, 

{B)lh subpoc1111 do"' nol specify the fonnorforms IOrproducingeleel!ollicall)l stored 
infonnation, • pe130R ~ondiDg 10 1 subpoena mu~l prod'!"<' the infonnation in • fonu or 
fonns in wl&i<:h the pCr$0Q onlillo'lrily tn~ihtains II or In a form or lormo that are rmonably 
usable. 

(C) A per$011 r:es,,ndlnaiO 1 subpoena netd not ptodut4th• same elcccronically stOred 
inronnation in man: tlt~o one fonn. 

(D) A pe~n responding 10 e subpoeN noed nor provide diacO"VCl)' or eleCinlnic~ll:r 
slOtTd information from SOIIR:CS thai tho person identilln as not rtasonably ac~blc ~a usc 
of 11ndu~ bunion or cost. On motion lo compel cliscovery or 10 quash, til¢ p'.l'5()n &om wbom 
di~~eovcry is soughtllliUt show !Nttbe infonnation ~tis not rcasooablyaocessible b..:~use 
otundue burdon or coSL If thai &bowing is made, the counm"y nonctl•clc:.l$ onder discovery 
f romSU(;h sourtes if the requesting party £bows cood ""use, C<.>ns!dcring the limitalions ofllulc 
26(bJ(2)(CJ, Th<: court may spccil'y conditions for !he diso:ovcry. 

(2) (A) Whrn l11f<nmadon subject 10 a subpoen' I$ wirbbeld on a claimJhll it is privileged 
or subject10 proletlfon as trill"f'TCparition malerials, the claim M11!1 be m•de ••press!:r and 
shall be wpponcd by • desocriptioll or tl~e Mhlre of lha documents, carmrwnicalions. ur thin~ 
llOI produced ll~M is suffi~ientlo cntblo 11\e Deltll)nding p~rty to contest tho o:Jaim. 

(Tl)lfinfunoollon is produced in ttSponso to a subpoena Ulltl is subjcerlo a claim of 
p>ivilet~C orofpcotcction a~ lrill"l'reparalion material, U1c pccson mal:ine \lie ~!aim may notify 
any patty !hat rc~eived the lnronnadon of !he claim and !he basis for iL Aller bein!l notified, 
a paN)' must pzornprly mum, seq~ster, or de:b'Oy the specified in1brmatlon and $ny copies It 
bas and may not use or disclose IM iaformation until the claim is resolved. A receivinu J13rly 
mJy p"'mplly prescntlhe inronnalion to !he collrl under ~col for • detennination of tlte claim. 
If die recelvi111: party disclosed Ute informailon hfor>: ~inc norilicc!, il m~s11~ke reasonable 
steps 10 relriove it. 1M ptrson wlul prodl~Ced the information must pmtiVt the lnfOnnarion 
until the claim is resolved. 

( e)CoNTEMPi. failure of any person wilboul odequate ex~use lo obey a subpoona 11e""'d Up<ln 
that pttwn rna)' be deemed a tonlempl of the court ftc1m which tile subpocno lnued. An 
adequal.: C<IU8<: for failure to obey e.isu wben a subpoena JlUI]IORS to re11uin: a nonpar1y to 
altend or produco 11 a placo not witldn the limits pro¥ided by clause (il} of $UbJ13t'llgraplt 
(c)(l)!A). 
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ATTACHMENT 

Pursuant to Federal Rule of Civil Procedure 45, the State of California, detendant in Big 

Lagoon Rancheria v. State of California, U.S. District Court, Northern District of California, No. 

CV~09~1471~CW, hereby commands the custodian of records for the United States Department 

of the Interior, Bureau oflndian Affairs, Northern California Agency (BIA Northern California 

Agency) to produce for inspection and copying the items specifically listed below that are in its 

possession, custody or control. The production of said items for inspection and copying shall 

take place at 10:00 a.m. on January 8, 2010, at the Califomi~ Attorney General's Office, 1300 I 

Street, 15th Floor, Sac~amento, California, 95814. Alternatively, on or before the date and time 

indicated above, the custodian of records may serve legible photocopies of the responsive items 

on the State's counsel, provided that the BJA Northern California Agency retains the originals or 

copies from which such reproduction was made until the final disposition of this action. 

The production shall be pursuant to Federal Rule of Civil Procedure 45, and in 

accordance with the definitions set forth below. 
·. 

DEFINITIONS 

1. "9 ACRES" shall mean the real property acquired by the United States on July 10, 

1918, for the right of use and occupancy of Jim "Lagoon" Charley and his family, and such other 

Indians as the Secretary of Interior may see fit to settle on the tract. 

2. "1 I ACRES" shall mean the real property acquired by the United States on July 

20, 1994, to be held in trust for t~e BIG LAGOON RANCHERIA, more particularly described in 

the records of Humboldt County, California as Lot 2 of Section 13, in Township 9 North, Range 

l .West of Humboldt Meridian, as shown by the official plat of the Government Survey of said 

Township. EXCEPTING THEREFROM that portion thereof, described as follows: 
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BEGINNING at a point on the South line of said Lot 2, distant 10 chains Easterly thereon from 

the Southwest comer of said Lot 2; TUiming then Northerly 14.50 chains on a line parallel with 

the West line of said Lot 2, to. the waters of Big Lagoon; thence in a Southeasterly direction, 

along the shore of the Big Lagoon, to the line between Lots 1 and 2 of said Section 13; thence 

West along the South line of said Lot 2, 9.24 chains more or less, to the point of beginning. 

3. "BIA" shall mean the Department of the Interior, Bureau oflndian Affairs. 

4. "BIG LAGOON RANCHERIA" shall mean the Indian tribe identified on the 

BIA 's LIST OF FEDERAL~ Y RECOGNIZED INDIAN TRIBES as the Big Lagoon Rancheria 

of Smith River Indians, or the Big Lagoon Rancheria. 

:S. "CALIFORNIA RANCHERJA ACT" shall mean.the California Rancheria Act, 

Pub.L. No. 85-671, 72 Stat. 619 (1958) {as amended by Pul>.L. No. 88-419, 78 Stat. 390 (1964)). 

6. "DOCUMENT" shaH mean original (unless otherwise indicated) or duplicate 

writings, recordings, and/~r photographs as defined in Federal Rule of Evidence I 001, and 

furt~er includes, without limitation, any handwriting, typewriting, printing, photostatting, 

photographing and any other means of recording upon any tangible thing, any form of 

communication or representation, incJuding letters, words, pictures, images, sounds, or symbols, 

or combinations of them. It includes, without limitation, notes, memoranda, letters, reports, 

telegrams, telexes, publications, contracts, sununaries, analyses, compilations, tabulations, 

studies, transcripts, and recordings (including, without limitation, electronic recordings on 

audiotape, videotape, computer disks, hard drives, flash drives or other electronic media storage 

devices, internal· memory, magnetic tape, CD~ ROM, electronic mail/messages, and attachments 

thereto). It further includes, without limitation, all file copies, all other nonconforming copies, 

no matter how prepared (therefore including electronic nonconforming copies), and all draft 
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propos~]~ in connection with such document, whether used or not. It further includes the files, 

folders, notebooks, and/or binders in which any such document is maintained~ 

7. "LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES" shall mean the 

BIA's list of"Indian Tribal Entities That Have a GovemmenHo-govemment Relationship with 

the United States," 44 Fed.Reg. 723 5 (Feb. 6, 1979), and each list of federally recognized Indian 

tribes subsequently published by the BIA in tbe Federal Register, including, without limitation, 

each list of"lndian Entities Recognized and Eligible to Receive Services from the United 

States," as published in the Federal Register pursuant to section 104 ofthe Federally Recognized 

Indian Tribe List Act of 1994,25 U.S.C. 479a-1. 

8. "OCCUPY" shall mean to use or ~eside in or on. 

9. "PERTAINING TO" shall mean in whole or in part consisting, containing, 

concerning, embodying, identifying, stating, consisting of, relating to, referring to, dealing with, 

responding to, reflecting, supporting, connected with, commenting on, discussing, showing, 

describing, mentioning, analyzing, evidencing, or having any logical or factual connection with 

the matter referred to. 

10. "YUROK TRIBE,. shall mean the Indian tribe identified on the BIA 's LIST OF 

FEDERALLY RECOGNIZED INDIAN TRIBES as the Yurok Tribe of the Hoopa Valley 

Reservation, or the Yurok Tribe of the Yurok Reservation. 

11 . All references to the singular include the plural, and all references to the plural 

include the singular. AJI references to the masculine gender include the feminine and neuter 

genders and vice versa. 

12. Each word used in these definitions and demands has the meaning ascribed to it in 

the Random House Webster's College Dictionary (1995), unless otherwise herein defined. 
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DOCUMENTS TO BE PRODUCED 

Demand for Production No. 1: 

Each DOCUMENT PERTAINING TO any agency ofthe United States authorizing any 

person to OCCUPY the 9 ACRES from January 1, 1918, to the·date ofthis demand for 

production. 

Demand for Production No. 2; 

Each DOCUMENT PERTAINING TO any agency of the United States authorizing any 

person to OCCUPY the 11 ACRES from July 20, 1994, to the date of this demand for 

production. 

Demand for Production No. 3: 

Each DOCUMENT PERTAINING TO the lineal descendants of each person authorized 

by any agency of the United States to OCCUPY the 9 ACRES from January 1, 1918, to the date 

of this demand for production. 

Demand for Production No.4: 

Each DOCUMENT PERTAINING TO the lineal descendants of each person authorized 

by any agency of the United States to OCCUPY the 11 ACRES from July 20, J 994, to the date 

of this demand for production. 

Demand for Production No.5: 

Each DOCUMENT PERTAINING TOBIA's placement ofBIG LAGOON 

RANCHERIA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES. 
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Demand for Productjon No.6: 

Each DOCUMENT PERTAINING TO the termination of BIG LAGOON RANCHERIA 

as a federally recognized Indian tribe or tribal entity entitled to receive services from the United 

States pursuant .to the CALIFORNIA RANCHERIA ACT. 

Demand for Production No.7: 

Each DOCUMENT PERTAINING TO the distributecs of BIG LAGOON 

RANCHERIA'S assets upon termination ofBIG LAGOON RANCHERIA as a federal1y 

recognized Indian tribe or tribal entity entitled to receive services from the United States 

pursuant to the CALIFORNIA RANCHERIA ACT. 

Demand for Production No.8: 

Each DOCUMENT PERTAINING TO the BIA 's decision to classifY BIG LAGOON 

RANCHERIA as a federally recognized Indian tribe or tribal entity entitled to receive services 

from the United States after such status had been terminated pursuant to the CALIFORNIA 

RANCHERIA ACT. 

Demand for Production No. 9: 

Each DOCUMENT PERTAINING TO the Hoopa-Yurok Settlement Act, Pub.L. No. 

100-580, § It, 102 Stat. 2935, 25 U.S.C. § 1300i-l 0~ including~ without limitation, the 

circumstances surrounding or leading to the enactment of the statute. 

Dem~nd for Production No. I 0: 

Each DOCUMENT PERTAINING TO the membership ofBIG LAGOON 

RANCHER !A. 

Pemand for ~roduction No. 11: 

Each DOCUMENT PERTAINING TO a constitution for BIG LAGOON RANCHERIA. 
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Demand for Production No. 12: 

Each DOCUMENT PERTAINING TO the relationship between BIG LAGOON 

RANCHERIA and the YUROK TRIBE. 

Demand for Production No. 13: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and his status as a member of an Indian tribe. 

Demand for Production No. 14: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and whether the Indian tribe of which he was a member, if any, was under federal 

jurisdiction in 1934. 

Demand for Production No. 15: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 
. . 

Charley and whether at any time any agency of the United States granted him. or any of his 

lineal descendants, authority to OCCUPY the 9 ACRES. 

Demand for Production No. 16: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and whether at any time any agency of the United States granted him, or any of his 

lineal descendants, authority to OCCUPY the 11 ACRES. 

Demand for Production No. 17: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and her status 

as a member of an Indian tribe. 
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Demand for Production No. 18: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

the Indian tribe of which she was a member, if any, was under federal jurisdiction in 1934. 

Demand for Production No. 19: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

at any time any agency oftbe United States granted her, or any ofher lineal descendants, 

autho1ity to OCCUPY the 9 ACRES. 

Demand for Produ~t}on No._2..Q: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whelher 
. . . 

at any time any agency of the United States granted her, or any of her lineal descendants, 

authority to OCCUPY the 11 ACRES. 

pemand for Production No. 21: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and his status 

as a member of an Indian tribe. 

Demand for Production No. 22: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether 

the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934. 

Demand for Production N_o. 23: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether 

at any time any agency of the United States granted him, or any of his lineal descendants, 

authority to OCCUPY the 9 ACRES. 
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Demand for Production No .. 24: 

Each DOCUMENT PERTAINING TO the person known as Tom Willi~s and whether 

at any time any agency of the United States granted him, or any ofhis lineal descendants, 

authority to OCCUPY the II ACRES. 

Demand for Production No. 25: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and her 

status as a member of an Indian tribe. 

Demand for Production No. 26: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

whether the Indian tribe of which she was a member, if any, was under federal jurisdiction in 

1934. 

Demand for Production No. 27: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

whether at any time any agency of the United States granted her, or any of her lineal 

descendants, authority to OCCUPY the 9 ACRES. 

Demand for Production No. 28: 

Each DOCUMENT PERT AINfNG TO the person known as Beverly Moorehead and 

whether at any time any agency of the United States granted her, or any of her lineal 

descendants, authority to OCCUPY tlle 11 ACRES. 

Demand for Production No. 29: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and his 

status as a member of an Indian tribe. 
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Demand for Production No. 30: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether 

the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934 . 

.Q.emand for Production No. 31: 

Each DOCUMENT PERTAfNING TO the person known as Ted Moorehead and whether 

at any time any agency of the United States granted him, or any ofhis lineal descendants, 

authority to OCCUPY the 9 ACRES. 

Demand for Production No. 32: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether 

at any. time any agency ofthe United States granted him, or any of his lineal descendants, 

authority to OCCUPY the 11 ACRES. 

Demand for Production No. 33: 

Each QOCUMENT PERTAINING TO the BIA 's understanding of the phrase "under 

Federal jurisdiction" as it is used in the Indian Reorganization Act, ch. 576, § J 9, 48 Stat. 988, 25 

u.s.c. § 479. 

SA2009309375 
80411449.doc 
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, ..... 
. RANDALL A. PINAL, ESQ. 
OFFICE ATTORNEY GENERAL (SAN DIEGO) 
110 WEST A STREET,SUITE 1100, CONT# 09-8485 
SAN DIEGO CA 92101 
619-645·2001 Ref, No. : 0614015·01 
Attorney tor: . STATE OF CALIFORNIA A1tY. Ale No.: 12104428SA2009309375 

UNITED STATES DISTRICT COURT, NO. DISTRICT OF CA 
NORTHERN JUDICIAL DISTRICT 

PLAINTIFF 
DEFENDANT 

: BIG LAGOON RANCHERIA 
: . STATE OF CALIFORNIA 

DeptJOiv. : · . 

Case No.: CV 09-1471 CW 
PROOF OF SERVICE 

-----'1. AI ltle time otse•vimrhvas-atteasMS-yerus'Ofage and-nohrpartyioihls-acti'Oil:'.--------------

2. I served copies of the LETTER DATED DECEMBER 16, 2009; SUBPOENA IN A CIVIL CASE 

3. a. Party served · CUSTODIAN OF RECORDS NORTHERN CALIFORNIA AGENCY BUREAU OF INDIAN 
AFFAIRS UNITED STATE DEPARTMENT OF THE INTERIOR 

b. Person seJVed REBECCA WASSON, AUTiiORIZED AGENT 
(AMER.INDIANIF/55YRS/6;0"/180l8S/Bl.ACK HR) 

4. Address where the party was seJVed 1900 CHURN CREEK ROAD SUITE 300 
REDDING, CA 96002..0292 (Business) 

5. I seJVed the party 

\ 

a. by personal service. I personally delivered 1he documents listed In Item 2 to the party or person authorized to 
receive seiVfce of process for 1he party (1) on December 18, 2009 (2) at 02:00 PM 

6. Wnness fees were not demanded and were not pal d. 

7. Person who served papers 
a. 'DUANE SHOEMAKER 
b. KNOX ATIORNEY SERVICE, INC. 

2250 Fourth Avenue 
San Diego, California 92101 

c. 619·233·9700 

Date: December 22, 2009 

Jud. Coun. form, n.d92.1ISOCRC 
JC Ftlnn POS010 (Rsv.Juuuy 1, 2007') 

d. Fee for service: $117.75 
e. lam: 

(3) a registered California process server 
(I) an lnd~pendent contractor 
(II} Registration No.: 152 
~II} County: San Diego 

DUANE SHOEMAKER 

PROOF OF SERVICE 
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S.A088 IRey. l2/Q6l Subpoena jn a Cjyll Case 

Issued by the 

UNITED STA1ES DISTRICT COURT 
DISTRICT OF COLUMBIA 

BIG LAGOON RANCHERIA 
SUBPOENA IN A. CIVIL CASE 

v. 
STATE OF CALIFORNIA 

Misc. 
Case Number:1 

N.D. Cal. No. CV-09-!47 I 
TO: United States Department of the Interior 

Assistant Secretary of Indian Affairs 
Cus todian of Records 

. Attention: Sequoyah Simermeyer 

D YOU ARE COMMANDED to appear in the United States District court at the place, date, and time specified below to 
testify in the above case. 

PLACf! Or TES'TIMONY COURTROOM 

DA'fE AND TIME 

0 YOU ARE COMMANDED to appear at the place, date, and time specified below to tesLify at the taking of a deposition 
in the above case. · 

PLACB or DEPOSITION I DATe AND TIME 

cl YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the 
place, date, and time specified below (list documents or objects): 

See Attachment. 

PLACE Office of Governor Arnold Schwarzenegger, 134 Hall of the States, 444 North 
Capitol Street NW, Washington D.C., 20001 

DATE AND TIME 
1/8/2010 10:00 am 

0 YOU ARE COMMANDED to pennit inspection of the following premises at the date and time specified below. 

PREMISES I DATE AND TIME 

Any organization not a party to this suit that is subpoenued for the taking of a deposition shall designate one or more officers, 
directors, or managing agents, or other persons who consent to testify on its behalf, and may set torth. for each pernon designated, the 
mauers on which the person will testify. Federal Rules of Civil Procedure, 30(b}(6). 

12/16/2009 

ISSUING FICER' NAMfi. ADDRESS AND PHONE NUMBER. 
Randall A . Pinal, 110 West A Street, Suite 1100, San Diego, CA, 92101, (619) 645-3075 

{S<:e ltllle 45, Federal Rules ofQvil rrooedure, Subdivisions (o). (d). and (c). on n""l pa&c) 

' If action is p~ndlna in district other than district of issuance, state discrict un(!er case number. 
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~~ tmmwmmtsm.:Bl Ffil&ltfiPlRBYJltD ~Ciffmi 
A0 88 IRey 12!06> Subooeng jn a Civil Case 

PROOF. OF SERVICE 
DATE PLACE 

SERVED 

·SERVED ON (PRINT NAME) MANNER OF SERVICE 

SERVBD BY (PRINT NAME) TITLE 

DECLARATION OF SERVER 

I declare under penalty of perjury under the laws ofthe United States of America that the foregoing information contained 
in the Proof of Service is true and correct. · 

Executed on 
DATE SIGNATURE Of' Sf.iRVF.R 

ADDRESS OF SERVER 

Rule 45, Federal Rules of Civil Procedure, Subdivisions (c), (d), and (e), as amended on December I, 2006: 
(c) J'R<lTI!f,'IUW Of P£RSONS SUOIOCT IO Sl•III'O~II~. 

(I)A p•rty oran"t\MlC,)I "'sponsihlc tln'd"' iswMct ands.Ni~e <>fuubpoenashall ~b! 
n:asonobl• "''P5 10 ~void i1npo5in11 ou1d11< bl)rdCII or cJ<pcnu 011 a penon subjeet to !hat 
s<Jbpoeno. The ~ourt on bell31fol' which the $Ubpo~na wu issued sltallenforce this ~I)' and 
impos• up<>n tile pany or allomey in breach oflhiJ duly an appropriate $8nttlon, wltich may 
in~lude, bul is not limited IO,!Mt earnings ahd a reasonable auomey's fee. 

(21 (A} A per5on commanded to produce and pelllllt in.spe.crion, copying, te!ling, or 
sampling of ~ign>tto:l e!ectronicolly sll)red info.,.... lion, boob, papers. d~umenlsor tangible 
lhinll'· .,, in>pc<:tion 1>f pn:mis.,. need not appear in pe1$0n Gl lloe place of production or 
inspeollon 11nlen ca<MU~IIded 10 appear for deposition, bc:arin~: or lri.J. 

(B) Subj~l\u P""'f:I'IJih (cl}(2) oflllis nile, a pCISOn co!llmllnded 10 pnxlucund J'Cnnll 
inspcetion, copyi1111, Toesling, 01 sampling~. wilhln 14 d'l)'s after service oflbe subpoona or 
bcfose !he lime specified for eon"4'll~ncc lf aiiCh rime is less than 14 days allor Etrvlce. serve 
upon rhe p~rly oratlomey dcsig!Uited in IM subpoena IVrilten objection 10 proc!uclna any oral! 
ofthed~la,.,atcdmaleriob or inspection oft be p,.;mises-or ro pmduclnc electrQnie.ally stored 
i11forma1ion in tbc lomt odl11ms requested. lfobjcclioJ> i& made. !he plllty mvillgthe subpoem 
shall norli~ entitled !0 Inspect, copy, tc;l, or s..mple lite TPaiC:rial' '" inspecclhc prcmiscsneepl 
pun:u~ntiO Qnonleroftm court by whk:htht subpoc11.1 was i$$11cd. If obj~tion has been made. 
1.he pany seNing 1be $Ubpoena may. upo11 notice 10 ~ peBOn tommandcd "'pl1ldU<e, move 
AI anr time for an order 10 compc\llle production, lnsptcrion, copyinu. t~ling, or sam~Jiin~. 
Such An nrder 10 tom pal tlln11 protect any Jlenon who is nola pany oran ofllecrof a pany from 
"GIIiliCllnl •xptAS<: "'~ulling fmm the inspocllon. topyi111;, testing, or sampling comm•ndcd. 

(3) (A) 011 timely 1no\ion, lhc coun by which a &ubpoeourw•s ;.,.ucd slloll quasho1 modify 
d1e subpuena !lit 

(i) lail$1o allow tcasonable limco for complienc:c: 
(ii) requires a person wbo Is 1101 a pBny or an oflicc:r of • party 10 IBvciiO a pla1>0 

more !han lOOmilcs fro1nthl: place where lllat person rcsid~ is c:mj)Joyed orrtgularlylransacls 
husin= in pelSOR. except ill•t.subjecl IOIIID provisions of clat~sc (c)() )(B)(iii) oflhi1 Nle, such 
a perwD 11\l)' in order lo ftllend lri>r\ be cmnmandtd 10 Lravel fn>m any such place wilhin tile 
state In which lhclrial is bcld: 

(iii) requinsdisclosute ofprivilcgt:d orolherprotecrcd mancr an<l no cACcption nr 
waive< •I>Pii< .. : or 

(iv) subjecl1 a person 10 unduo: burdtn. 
(B) Ira subpocllll 

(il ~uiresdis.:losun: af a tr:>d~ sectet or other coufid•11tial RSe&n:h. d~velopmenr. 
or .:ummtlt!ial lntonnatiDn. Ill' 

(ii) requiteS dlsclosun: ol' all wln:UIII\\:d cxptii'S opinion Dr infonnatioo no\ 
dao:ribins spcci!ic event> or oc~um:nces i11 dispute and resulting from the expert's scudy M3dt 
not nr the rcquesl of aey ~ny, or 

(iii) !\'quires n person who is n~>t• parly o>r "" ufficor of a party 1o ineur substanlial 
expense lu tnve\ more than 100 miles 10 aucnd lrial, tile courlnuy, 10 pr<llllcta peBonsubj(ICt 

1o oraff~ledby d1c subpucna, q_ ... llor modil)o tile 90lbJ>O<I"" o,., ifll>ep;~rty in whose llcllalf 
the subpcena is issued shows • subslantiell~d for the leSiimony or 1111ilerialthotnnnl>l be 
otlltiWiso met without uodu~ hardshijlond enuru th3tlhc person 10 wlto1n lbc subpoena Is 
oddrr:&ell will bo> rc.1ro11obly ~ompcn91ed,lht to1tn may order appca"'-or production only 
upon specified conditions. 

(d) DI.'TII!S IN R!!si'ONOING TO SUBPO~o\. 
(I) CA) A person tespondin&' 1o uubpoena 1o pnxlu~e doe .. nmus sl,.ll produu them as 

they arc kepi in !he usual ~au= of business or shall O'ltllnizc wnd IJbellhtm 10 co=pnnd wllh 
the coll:&ories in the dctnand. 

(B) tfiiNbpocna do .. not specify ll1e foJmor forms forptoducing ol"tronie.ally sron:d 
information, a penon respondinQ' 10 11 subp~lllt mUSI produce d~e lufonnation in a fom1 or 
fbrm:s in which !he person ordin>~rily main~:~ ins II or in a fom~ 01' forms lhDt are ""!Sonal>ly 
=ble. 

(C) A penonmponding 10 a subpoe!UI need. not produce d1c Ml'llll~lccoonically stored 
infunnation in mo"' thtn one fonn. 

(0) A pmon rc:spondiflliiD a subpoena ntcd no\ pro~ide 4iSC>Ovecy of electronically 
st6red information !Tom soi>I'Ctstbatlhc pcrso11 identifies ~s not n:ason.ably IICccssible btcall$( 
of undue burdtn or cos~ On motion to compel discovery 01 10 quash, !he person fr:onn wbom 
discovery is sought musl show ill&l I be ini'Oilll8!i"n seul!)ll is nol n:asDMbly acces<lble becauoe 
of undue buRien or cost. If !hal sllowing Is made, rlu: cowt IJUI)' nonetheless order diso:overy 
from •uch so~JRcs if tho tt(\uosling pany shDws good e.ausc, cumideri~g d1~ limilations of Rule 
26(bl(2!(C), 1l1e colll\ ~ Epccify conditions for !he di~very, 

(2)(A) Whe11infoiTilo'ILiOn •ubjcc!IO uubpoena is widlheld on~ cldm that it is prlvilet:ed 
or sOJbjcetco protection as t7ial·p'l:patalion materials. the cl~im a>h•ll be made expr<uly and 
shall be Sllpponcd by 1 de$Cription of !he naluze of the do<:ullleniS, communications. or thin~ 
1101 produced that is sufficient 10 enable 1M dtmanding p.llrl)' 10 contest the claim. 

(B) If lnform'llion is produ~cl in re,panse to a subpocAAihal u subject 10 G claim of 
privilege orofproll:crion as trial·prnperalion maltriol,the person !Mlclng Ill~ claim mAy'r>Oiify 
All)' p.rty 1hat received lhe infonnatlon of !he cL'>im arullhc basis for iL After being 1101ilied, 
a pany must promptly Rrum, scqucsttr, or desii'O)' lhc specified infonnallon ood any ..opies it 
hu 3nd may not usc: or disclax the infonnation until !he claim is ~~:solved, A rc~eivi11~ pany 
may pltlmplly p!"senlthe intonMtioniO 1he coun under ~<:al forM dclcrmination ol'd1c claim 
If the '*ivins pBny disclosad the lnfoqnation before being notified, i1 must take reawMl>le 
steps lo retrieve it. The pencn wllo productd tltc infonl'lbtion must preserve 1:1e infonnalion 
until the cllhn I• re..,lvcd. 

(e) CONT~MI"T. Failure ofany person wllholll adequate Cllellsc: 10 obey a ~bpucn• seTVcd upon 
dJDt pei'Son '"">' be cleai!Uid m 1:0ntempl of the cwrt from which lilt subpoenn issued. An 
adeqllale cause tor failun! to obey exlr!:i wl•en ,. ~ubpoena purpo.u lo requi~e 1 nollpany to 
en .. od or pmdu~ al a place not whhln dte limil$ p.l\!vided by cla115t (ii) or subparagraph 
(c)(J)(A), 
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ATTACHMENT 

Pursuant to Fe?eral Rule of Civil Procedure 45, the State of California, defendant in Big 

Lagoon Rancheria v. State of California., U.S. _District Court, Northern District of ~alifomia, 

No. CV-09-1471-CW, hereby commands the custodian of records for the United States 

Department of the ~nterior, Assistant Secretary- Indian Affairs (Assistant Secret~ry) to produce 

. for inspection and copying the items specifically listed below that are in his possession, custody 

or control. The production of said items for inspection and copying shall take place at 10:00 a.m. 

on January 8, 2010, at the office of Governor Arnold Schwarzenegger, t34 Hall of the States, 

444 North Capitol Street NW, Washington D.C., 20001. ~tematively, on or before the date and 

time indicated above, the custodian of records may serve legible photocopies of the responsive 

items on the State's counsel, provided that the Assistant Secretary retains the originals or cop~es 

from which such reproduction was made until the final disposition of this action . 

. The production shall be pursuant to Federal Rule of Civil Procedure 45, and in 

accordance with the definitions set forth below. 

DEFINITIONS 

L. "9 ACRES" shall mean the real property acquired by the United States on 

July 10, 1918, for the right of use and occupancy of Jim "Lagoon" Charley and his family, and 

such other Indians as the Secretary of lnterior may see fit to settle on the tract. 

2. "1 1 ACRES" .shall mean the real property acquired by the United States on July 

20, 1994, to be held in trust for the BIG LAGOON RANCHERlA, more particularly described in 

the records of Humboldt Co\.Ulty, California as Lot 2 ofSection 13, in Township 9 North, Range 

I West of Humboldt Meridian, as shown by the official plat ofthe Government Survey of said 

Township. EXCEPTING THEREFROM t.hat portion thereof, described as follows: 
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BEGINNING at a point on the South line of said Lot 2, distant I 0 chains Easterly thereon from 

the Southwest comer of said Lot 2; nmning then Northerly 14.50 chains on a line parallel with 

the West line of said Lot 2, to the waters of Big Lagoon; thence in a Southeasterly direction~ 

along the shore of the Big Lagoon, to the line between Lots 1 and 2 of said Section 13; thence 

West along the South line of said Lot 2, 9.24 chains more or less, to the point ofbeginning. 

3. "BIA'' shall mean the Department of the Interior, Bureau of Indian Affairs. 

4. "BIG LAGOON RANCHERIA" shall mean the Indian tribe identified on the 

BIA's LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES as the Big Lagoon Rancheria 

of Smith River Indians, or the Big Lagoon Rancheria. 

s: "CALIFORNIA RANCHERIA ACTu shall mean the Ca1ifomia R~cheria Act,· 

Pub.L. No. 85-671,72 Stat. 619 (19S8)(as amended by Pub.L. No. 88-419,78 Stat. 390 (1964)). 

6. "DOCUMENT" shall mean original (unless otherwise indicated) or duplicate 

writings, rec?rdings, and/or photographs as defined in Federal Rule of Evidence I 001, and 

further includes, without limitation, any handwriting, typewriting, printing~ photostatting, 

photographing and any other means of recording upon any tangible thing, lillY fomi of 

communication or representation; including letters. words, pictures, images, sounds, or symbols, 

or combinations of them. It includes, without limitation, notes, memoranda, letters, reports, 

telegrams, telexes, publications, contracts, summaries, analyses, compilations, tabulations. 

studies, transcripts, and recordings (including, without limitation, electronic recordings on 

audiotape, videotape, computer disks, hard drives, flash drives or other electronic media storage 

devices, internal memory, magnetic tape, CD-ROM, electronic mail/messages, and attachments 

thereto}. It further includes, witl)out limitation, all file copies, all other nonconfonning copies, 

no matter how prepared (therefore including electronic nonconforming copies), and ~11 draft 
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proposals in cormection with such document, whether used or not. It further includes the files, 

folders, notebooks, and/or binders in which any such document is maintained. 

7. "LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES'' shall mean the 

BIA's list of"Indian Tribal Entities That Have a Govro:nrnent-to-goverrunent Relationship with 

the United States," 44 Fed.Reg. 7235 (Feb. 6, 1979), and each list of federally recognized Indian 

tribes subsequently published by the BIA in the Federal Register, including, without limitation, 

each list of"lndian Entities Recognized and Eligible to Receive Services from the United 

States," as published in the Federal Register pursuant to section 104 of the Federally Recognized 

Indian Tribe List Act of 1994, 25 U.S.C. 479a~ 1. 

8. "OCCUPY" shall mean to use or reside in or on. 

9. "PERTAINING TO" shall mean in whole or in part consisting, containing, 

concerning, embodying, identifying, stating, consisting of, relating to, referring to, deaJing with, 

responding to, reflecting, supporting, connected with, commenting on, discussing, showing, 

d~cribing, mentioning, analyzing, evidencing, or having any logical or factual connection with 

the matter referred to. 

10. "YUROK TRIBE" shall mean the Indian tribe identified on the BIA 's LIST OF 

FEDERALLY RECOGNIZED INDIAN TRffiES as the Yurok Tribe of the Hoopa Valley 

Reservation, or the Yurok Tribe of the Yurok Reservation. 

1 I . All references to the singular include the plural, and all references to the plural 

include the singular. All references to the masculine gender include the feminine and neuter · 

genders and vice versa. 

12. Each word used in these definitions and demands has the meaning ascribed to it in 

the Random House Webster's College Dictionary (1995), unless otherwise herein defined. 
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DOCUMENTS TO BE PRODUCED 

Pemand for Production No. 1 : 

Each DOCUMENT PERTAINING TO any agency of the United States authorizing any 

person to OCCUPY the 9 ACRES from January 1, 1918, to the date of this demand for 

production. 

D~mand for Production No. 2: 

Each DOCUMENT PERTAINING TO any agency ofthe United States authorizing any 

person to OCCUPY the 11 ACRES from July 20, 1994, to the date of this demand for 

production. 

Demarul for Production No. 3: 

Each DOCUMENT PERTAINING TO the Hnea] descendants of each person authorized 

by any agency of the United States to OCCUPY the 9 ACRES from January 1, 1918, to the date 

of this demand for production. 

Demand for Production No.4: 

Each DOCUMENT PERTAINING TO the lineal descendants of each person authorized 

by any agency of the United States to OCCUPY the 11 ACRES from July 20, 1994, to the date 

of this demand for production. 

Demand for Production No.5: 

Each DOCUMENT PERTAINING TOBIA's placement ofB£G ~AGOON 

RANCHERIA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIDES. 
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Demand for ProJiJ~ction No_,_(i: 

Each DOCUMENT PERTAINING TO the tennination of BIG LAGOON RANCHERIA 

as a federally recognized Indian tribe or tribal entity entitled to receive services from the United 

States pursuant to the CALIFORNIA RANCHERIA ACT. 

Demand.for Production No.7: 

Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON 

RANCHERIA'S assets upon termination ofBIG LAGOON RANCHERIA as a federally 

recognized Indian tribe or tribal entity entitled to receive services from the United States 

pursuant to the CALIFORNIA RANCHERIA ACT. 

Deman4 for Pro@ction No.8: 

Each DOCUMENT PERTAINING TO the BIA's decision to classify BIG LAGOON 

RANCHER!~ as a federally recognized Indian 1ribe or tribal entity entitled to receive services 

from the United States after such status had been terminated pursuant to the CALTFORNIA 

RANCHERIA ACT. 

Demand for Production No. 9: 

Each DOCUMENT PERTAINING TO the Hoopa~Yurok Settlement Act, Pub.L. No. 

100~580, § 11, I 02 Stat. 293 5, 25 U.S.C. § 1300i~ I 0, including, without 1imitation, the 

circumstances surrounding or leitding to the enactment of the statute. 

Demand for Production No. I 0: 

Each DOCUMENT PERTAINING TO the membership ofBI-G LAGOON 

RANCHERIA. 

Demand for Production No. 11: 

Each DOCUMENT PERTAINING TO a constitution for BIG LAGOON RANCHER lA. 
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Demand for Production No. J 2: 

Each DOCUMENT PERTAINING TO the relationship between BIG LAGOON 

RANCHERIA and the YUROK TRIBE. 

Demand for Production No. 13: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and his status as a member of nn Indian tribe. 

Demand for Production No. 14: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and whether the Indian tribe of which he was a member, if any, was under federal 

jurisdi~tion in 1934. 

Demand for Production No. 15: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and whether at any time any agency of the United States granted him, or any of his 

lineal descendants, authority to OCCUPY lhe 9 ACRES. 

Demand for Production No. 16: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim .. Lagoon" 

Charley and whether at any time any agency ofthe United States granted him, or any of his 

lineal descendants, authority to OCCUPY the ll ACRES. 

Demand for Production No. 17: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and her status 

as a member of an Indian tribe. 

Exhibit C - 000035 

ER-338 



Demand for Production No. l8: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

the In~ian tribe of which she was a member, if any, was under federal jurisdiction in 1934. 

Demand for Production No. 1~: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

at any time any agency of the United States granted her, or any of her lineal descendants, 

authority to OCCUPY the 9 ACRES. 

Demand for..Production No. 2.Q: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

at any time any agency of the United States granted hel', or any of her lineal descendants, 

authority to OCCUPY the 11 ACRES. 

Demand for Production No. 21: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and his status 

as a member of an Indian tribe. 

Demand for Production No. 22: 

Each DOCUMENT PERTAINING TO the person known as Tom WilJiams and whether 

the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934. 

Demand for Prod.)lQtion No. 23: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether 

at any time any agency of the United States granted him, or any of his lineal descendants, 

. authority to OCCUPY the 9 ACRES. 
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Demand for Production No. 24: 

Each DOCUMEJ'lT PERTAINING TO the person known as Tom Williams and whether 

at any time any' agency ofthe United States granted him, or any of his lineal descendants, 

authority to OCCUPY the ll ACRES. 

Demand for Production No. 25: 

Each DOCUMENT PERT A lNING TO the person known as Beve~ly Moorehead and her 

status as a member of an Indian tribe. 

Demand for Production No. 26: 

Each DOCUMENT PERTAINING TO the p.erson known as Beverly Moorehead and 

whether the Indian tribe of which she was a member, if any, was under federal jurisdiction iii 

1934. 

Demand for Production No. 27: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

whether at any time any agency of the United States granted her, or any of her lineaJ 

descendants, authority to OCCUPY the 9 ACRES. 

Demand for Production No. 28: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

whether at any time any agency-of the United States granted her, or any of her lineal 

descendants, authority to OCCUPY the 1 1 ACRES. 

Demand for Production.No. 29: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and his 

status as a member of an Indian tribe. 
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DemJ!.nd for Production No. 30: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether 

the [ndian tribe of which he was a member, if any, was under federal jurisdiction in 1934. 

Demand for Production No. 31; 

Each DOCUMENT PERT AINJNG TO the person kno'Wll as Ted Moorehead and whether 

at any time any agency of the United States granted him, or any ofhis lineal descendants, 

authority to ?CCUPY the 9 ACRES. 

Demand for Production No. 32: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether 

at any time any agency of the United States granted him, or any ofhis lineal descendants, 

authority to OCCUPY (:he I 1 ACRES. 

Demand forProdyction No. 33: 

Each DOCUMENT PERTAINING TO the BIA's understanding of the phrase "under 

Federal jurisdiction" as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stat. 988, 25 

u.s.c. § 479. 

SA2009309:>75 

804!1420.doc 
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RANDALL A. PINAL, ESQ. (SBN 192199) 
OFFICE ATTORNEY GENERAL (SAN DIEGO) 
11 0 WEST A STREET,SUITE 1100, CONT# 09-8485 
SAN DIEGO CA 92101 
619-64!).2001 Ref. No. : 0614011-01 
Attorney for: STATE OF CALIFORNIA Atty. File No.: 12104428SA2009309375 

UNITED STATES DISTRICT COURT, NO. DISTRICT OF CA 
NORTHERN JUDICIAL DISTRICT 

PLAINTIFF 
DEFENDANT 

: BIG LAGOON RANCHERIA 
: STATE OF CALIFORNIA 

Hearing date: J~muary 8, 2010 Tlme :10:00AM Dept./Dlv. : . 

Case No.: CV-09·1 471 
PROOF OF SERVICE 

1. At the time of service I was at least 18 years of age and not a party to this action. 

2. l served copies of the LETTER DATED DECEMBER 16, 2009; SUBPOENA IN A CIVIL CASE 

3. a. Party served 

b. Person served 

UNITED STATES DEPARTMENT OF THE INTERIOR ASSISTANT SECRETARY OF 
INDIAN AFFAIRS CUSTODIAN OF RECORDS ATTENTION: SEQUOYAH SIMERMEYER 

ROBIN BREEDMAN 
(AUTHORIZED TO ACCEPT SERVICE) 

4. Address where the party was served 1849 C STREET, NORTH WEST· 
WASHINGTON, DC 20240 {~uslness) 

5. I served the party 
a. by personal servk:e. I personally delivered the documents listed In item 2 to the party or person authorized to 

receive service of process for the party (1) on December 22, 2009 {2) at: 01 :49 PM 

6. Witness fees were not demanded a11d were not paid. 

7. Person who served papers 
a. CHRISTIAN MILES 
b. KNOX ATTORNEY SERVICE, INC. 
· 2250 Fourth Avenue 

San Diego, Calltomia 92101 
c. 619·233-9700 

d. Fee for service: $175.75 
e. lam: 

(3) a registered Califomla process server 
(i) an independent contractor 
(il) Registration No.: 152 
(ill) County: San Diego 

8. I declare under penalty of perjury under the laws of the State of California that the toreyoing is true and correct. · 

Date: January 6, 201 0 

Juo. coun. fonn, tlll& 2.160 CAC 

JC Fonn POS 010 (A&v. January 1, 2007) 

SEI: AH A<;HS:O NOTARI:l:iQ AFFICAVIT 

Signature: ------------- ----
CHRISTIAN MILES 

PROOF OF SERVICE 
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.•. 
... 

AFFIILAVIT OF PROCESS SERVER 

United States District Court 

Big Lagoon R.ancberfa 

Plaintiff 

vs. 

State of California 

Defendant 

Case Number: Misc. N.D. Cal No. CV-09~1471 

District Of Columbia 

Attorney: 

Randall A. Pinal 
110 West A St, #1100 

· ~an Diego, CA. 92101 

Conn/ Appearance Date: 01-08-2010 
Court Time: 10:00 am 

Legal documents received by Knox Services on December 18th, 2009 at 2;15 PM to be setved upon Custodian of 
Records, Aaslataot Secretary for Indian Affairs U.S. Department.ofthe Interior at 1849 C St., NW, Washington, 
DC.20240 

I, Christian Miles, swear and affinn that on December :Zlod, 2009 at 1:49 PM, 1 did the following: 

Setved Government Agency by delivering a conformed copy of this Letter dated December 16, 2009; Subpoena in a 
Civil Case, to Robin Friedman as Authorized Agent oftJJ.e wilhin named agency, to wit: U.S. Department of the 
Interior and informing that person of the contents of the documents. 

Description of Penon Accepting Service: 
Sex: Male Age: 50 Height: 5'5 Weigbt: 160 Skin Color: White Hair Color: Black & Bald Glasses: Y 

Supplemental Data Appropriate to this Serviee: 

I declare under peDBlty of perjury that the foregoing information containe.d in this affidavit is· true and correct and that I 
am a professioDBl process setver over the age of 18 and have no interest in the above legal matter. 

Christian Miles 
Process Server 

Knox Services 

) 

2250 Fourth Avenue 
San Diego, CA 92101 

(619) 233·9700 

Internal Job ID: 0000029374 

Reference Number: 06140 II 

District of Columbia: SS 

z Subscribed a Sworn to before me, 
r' 

Copyright C 2005-2007 Proc* Sc:rnr Central, U.C. All rights reserved, 
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EDMUND G. BROWN JR. 
Attomey General 

Via facsimile (202) 208-5310 and 
FedEx Overnight Mail 

Custodian ofRecords 
Assistant Secretary-Indian Affairs 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 

February 19, 2010 

State of California 
DEPARTMENT OF JUSTICE 

110 WEST A STREET, SUITE 1100 
SAN DlBGO, CA 92101 

P.O. BOX 85266 
SAN DIEGO, CA 92186--5266 

Public: (619) 645~2001 
Telephone: (619) 645*3075 
Facsimile: (619) 645·2012 

E-Mail: Randy.Pinal@doj.ca.gov ·. 

RE: Touhy Request and Related Subpoena Duces Tecum 
Big Lagoon Rancheria v. State of California 
U.S. District Court, Northern District of California, Case No. CV 09-1471 CW (JCS) 

Dear Custodian of Records; 

On December 22, 2009, the State of California served you with a Touhy request and 
related subpoena duces tecum for documents necessary for its defense in the above-entitled 
action. The subpoena commanded the Assistant Secretary-Indian Affairs to produce certain 
documents to the Office of Oovemor Arnold Schwarzenegger, 134 Hall of the States, 444 North 
Capitol Street, N.W., Washington, D.C., 20001 by January 8, 2010. 

Having received no documents by the production deadline, J twice called the Assistant 
Secretary's Office and left voicemails for Sequoyah Simenneyer on January 29,2010, a,nd 
February 5, 2010. Jim Porter, Solicitor's Office, Division ofindian Affairs, previously advised 
me that Mr. Simermeyer was the appropriate contact in. the Assistant Secretary's Office for 
docwnent subpoenas. As indicated in my voicemails, the pUI]JOSe of my calls was to inquire 
about the Assistant Secretary's efforts to comply with the subpoena. To date, we have received 
no response to the subpoena or my follow-up calls. This letter reiterate~ my previous inquiry as 
to whether the Assistant Secretary intends to voluntarily comply with the discovery subpoena. 
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Custodian of Records 
February 19, 2010 
Page2 

Please.provide a written response to this letter by the close of business on February 22, 
2010, indicating when you will properly serve the documents identified in the subpoena. While 
.the State prefers to avoid judicia\ intervention on this matter, continued lack of any response will 
necessitate the State filing a motion to compel. 

RAP: 

SA200930937S 
80433870.doc 

. . 

SiniL1/JJ 
RANDALL A. Plli'AL 
Deputy Attorney General 

For EDMUND G. BROWN JR. 
Attorney General 
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Randy Pinal- Subpoena in Big Lagoon Rancheria 

From: 

Date: 
Subject: 

fW' &* .. &WM& •• 

"Porter, James11 <James.Porter@sol.doi.gov> 
11'randy. pinal@doj .ca.gov111 <randy .pinal@doj.ca.gov> 
2/26/2010 7:39AM 
Subpoena in Big Lagoon Rancheria 

Hi Randy, . 

41 PR f .. t b:li 

Yesterday, Mr. Simermeyer brought me your letter of February 19. I'm sorry that you haven1t gotten meaningful 
response so far. 
The Department will handle your subpoena duces tecum as if it were a FOIA request. It is possible that your 
subpoena is in the right hands already, but in order for me to efficiently pursue this matter, would it be possible 
for you to email me your document request? (You'll have to decide whether your file is too .large to email). 
Feel free to call me. 
Best regards, 
Jim 

James W. Porter 
Attorney-Advisor 
Tribal Government and Alaska 
Division ofindian.Affairs 
Office of tbe Solicitor; Department of Interior 
1849 C Street, N.W. Washington, D.C. 20240 
Mail stop 6518 
202-208-5349 (phone) 
202-208-4115 (fax) 
James.Porter®..QJ.:.doi.gov 

This e-mail (including attachments) is intended for the use of the individual or entity to which it is addressed. It may contain 
information that is privileged, confidential, or othenvise protected by applicable law. /fyou are not the intended recipient, 
you are hereby notified that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly 
prohibited If you receive this e-mail in error, please notifY the sender immediately and destroy all copies. Thank you. 
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EDMUND G. BROWN JJt 
Attorney GerUtral 

January 22, 2010 

Via facsimile (916) 978-5694 and overnight illail 

Karen D. Koch, Assistant Regional Solicitor 
Office of the Regional Solicitor 
Pacific Southwest Region 
2800 Cottage Way, E~ 1712 
Sacramento, California 95825 

RE: Subpeenas Duces Tecum and Touhy Requests 
Big Lagoon Rancheria v. State of California 

State ofCalifomia 
DEPARTMENT OF JUS1TCE 

110 WEST A SlREET, SUITE 1100 
SAN DIEGO,CA92101 

P.O. BOX 85266 
SAN DIEGO, CA 92186-5266 

Public: (619~ 645~2001 
Telephone; (619 645-307~ 
Fac:sitnile: {619 645·2012 

E-Mail: Randy.Pinal@doj.ca.gov 

United States District Court, Northern District of California. Case No. CV 09-1471 CW 

Dear Ms. K-och: 

Tharik you for talking with me yesterday about the subpoenas duces tecum that the State 
of California served upon the Bureau of Indian Affairs' (BJA) Pacific Regional Office (Regional 
Offiqe) and N,orthem California Ag~ncy in the abovc,.entitled matter. You indicated that 
although Ms. Carmen Facio of the Regional Office had provided you with a copy of the 
subpoena served upon the Regional Offic€; the Regional Solicitor's Office had not received 
copies of the subpoenas and related. Touhy requests. As I indicated, and subsequently confinned 
with our staff, we m<Uled courtesy copies of both subpoenas and Touhy requests to Mr. Daniel G. 
Shillito, Regional Solicitor on December 18, ?009, the same day the documents were personally 
served on staff at the Regional Office and Northern California. Agency. None of our mailings 
were returned. In any event, as you requested, enclosed are courtesy copies ofthe.subpoenas and 
Touhy requests. 

Although responses to the subpoenas were due by January 8, 2010, and we received 
nothing, we are willing toconti!Jue the response date td Jan\lary 29, 2010, a full six weeks after 
the subpoenas were seMd upon the Regional Office and Nortbem Califontia Agency. By 
granting thi's extension, the State does not waive any claims or rights it may have to take 
appropriate action to enforce the subpoenas. 

As indicated in the Touhy requests, we hope the BJA will grant the State a discretionary 
fee waiver pursuant to 43 C.P.R. § 2.20(a)(6). If that request is denied, the State can submit a 
separate request for a waiver of fees under 43 C.F.R. § 2.19. Also, as we discussed yesterday, I 
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Karen D . Koch, Assistant Regional Solicitor 
January 22, 2010 
Page2 

am available to confer with you and BIA staff about the possibility of narrowing the scope of 
documents sought by the subpoenas. To fi.l.rther alleviate any potential burden on the BIA, we 
would be p1eased ro send a paralegal to your office to review the files and makes copies or have 
a copy service do the -copying. 

In addition, the Big Lagoon Rancheria has responded in formal discovery in this case that 
the documents sought in the State's subpoenas to the BIA should contain additional infonnation 
from which ~ ... answers to several of our interrogatories may be derived or ascertained. Given 
that the Tribe has referred the State to information contained within the documents in the BIA's 
possession that are the subject oftbe State's subpoenas, we look forward .to the BIA's production 
of the requested documents. -

Thank you for your consid~ration. Please contactme.ifyeu have any questions or 
comments. 

RAP: 

Enclosures 

SA2009l09375 
I!042.5201.doc 

Si~j);j) 
RANDALL A. PTNAL 
Deputy Attorney General 

For EDMUND G. BROWN JR. 
Attorney General 
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h'DMUND G. BROJ-VN.JR. 
Attoruey General 

State of Califonzia 
DEPARTMENT OF JUS1TCE 

Custodian of Records 
U.S. Department of the Interior 
Bureau of Indian Affairs 
Pacifi.c Regional Office 
2800 Cottage Way 
Sacramento, Califomia 95825 

December 16, 2009 

RE: Touhy Request and Related Subpoena Duces Tecum 
Big Lagoon Rancheria v. State of California 

I I 0 WEST A STREET, SUITE II 011 
SAN DIEGO. CA 92101 

P.O. BOX 85266 
SAN DIEGO, C A 921 86-5266 

Public: {619) 645-2001 
Telephone: (619) 645-3075 
Facsimile: (619) 645-2012 

E-Mail: Randy.Pinal@doj.ca.gov 

United States District Court. Nortbern District ofCalifomia, Case No. CV 09-) 471 CW 

Dear Custodian of Records: 

The State of California (State) is a defendant in Big Lagoon Rancheria v. State of 
Cal~fomia, United States District Court, Northern District ofCalifornia, No. CV 09-1471 CW 
(Big Lagoon). In that case, plaintiff Big Lagoon Rancheria (Big Lagoon or Rancheria) asserts 
that the State has negotiated a tribal-state class Ill ganiing compact in bad faith. Concurrent with 
this Jetter, the State has issued you a subpoena duces tecum for documents necessary for its 
defense in Big Lagoon. It is our understanding that before the Dep!Utment of the Interior will 
comply with a subpoena in a case in which the United St~;ttes is not a party, the subpoena must be 
accompanied by a written request in compliance with the Department's so-called Touhy 
regulations. By submitting thjs.n~ohy request, the State does not waive any claims or rights it 
may have to take appropriate action on the subpoena issued you concurrently with this letter. 

I. Touhy Request 

A~ Identification of Documents (43 C.F.R. § 2.84(a)) 

111e re.quested records are set forth in tbc accompanying subpoena duces tecum issued 
you with this letter. For your convenience, the documents sought by tho subpoena are reslated 
here (capitalized words and phrases are defined in the subpoena}: 
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Custodian of Records 
December 16, 2009 
Page 2 

I. Each DOCUMENTPERTATNING TO any agency of the United States 
authorizin~ any ·person to OCCUPY the 9 ACRES from January I, 1918, to the date of this 
demand for pre;1ductioi1, 

2. Each DOCUMENT PERTAINING TO any agency ofthe United States 
authorizing any person to OCCUPY the ll ACRES from July 20, 1994, to the date of this 
demand for production. 

3. Each DOCUMENT PERTAlNfNG TO the lineal d6Scendants of each person 
authorized by aily agency of the United States to ·OCCUPY the 9 ACRES from January l, 19 I 8, 
to the date of this demand fot production. 

4. Each DOCUMENT PERTAINING TO the lineal descendant~· of each person 
authorized by any n.gency of the United States to OCCUPY the l l ACRES from July 20, 1994, 
to the date of this demand for preduction. 

5. Each_DOCUMENT PERTAINING TOBIA's placement of BIG LAGOON 
RANCHERJA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES. 

6. Each DOCUMENT PERTAINING TO the tem1ination of BIG LAGOON 
RANCHERlA ns o federally recognized Indian trib~ or tribal entity entitled to receive services 
fi·om the United States pursuant to the CALIFORNIA RANCHER lA ACT. 

7. Each DOCUMENT PERTAINING TO thedistributees of BIG LAGOON 
RANCHERIA'S assets upon tetrilination ofBJG LAGOON RANCHERIA as a federally 
recognized Indian tribe or tribal entity entitled to receive services from the United States 
pursuant' to the CALIFORNIA RANCHERIAACT. 

8. Bach DOCUMENT PERTAINING TO the BIA's decision to classify BIG 
LAGOON RANCHER lA as a tederaity recognized Indian tribe or tribal entity entitled to receive 
services from the United States after such status had been tenninated pursuant to the 
CALifORNIA RANCHERlA ACI. . 

~. Each DOCUMENT PERTAINING TO the Roopa-Yurok Settlement Act, Pub.L. 
No. 100~580, § ll, 102 Stat. 2935, 25. U.S.C. § l300i-l 0, including, without limitation, the 
circumstances surrounding or le~ding lo the enactment ofthe statute. 

l 0. Each DOCUMENT PERTAINTNO TO the membership of B lG LAGOON 
RANCHERIA. 

! l. Each DOCUMENT PERTAINING TO a constitution tor BIG LAGOON 
RANCHERJA. 
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I?· Each DOCUMENT PERTAIN ING TO the relationship between. BLG LAGOON 
RANCHER lA nnd the YUROK TRIBE. 

13. Each DOCUMENT PERTAINING TO the person commonly known as Jim 
"Lag~on'' Charley and his status as a member Of an Indian tribe. 

14. Each DOCUMENT PERT AlNING TO the person commonly known as Jim 
"Lagoon" Charley and whether the Indian ~j·~be of which he was a member, if any, was under 
federal jurisdiction in 1934. 

15. Each DOCUMENT ?ERTAINJNG TO the·person conunonly known as Jim 
"Lagoon ... Charley and whether at any time any agency of the United States granted him, or any 
ofhis lhieal descendflllts, authority to OCCUP.Y the 9 ACRES. 

16. Each DOCUMENT PERTAINING TO the person commonly known as Jim 
"'Lagoon" Charley and whether at' any time any agency of the United States granted him,. or any 
ofhis lineal descendants, authority to OCCUPY the 11 ACRES. 

17. Each DOCUMENT PERTAfNlNG TO the person known as Lila Williams and 
her status as a member of an Indian tribe. 

18. Each DOCUMENT PERTAINING TO the person known as Lila Williams and 
whether the Indian fribe of which she was a member, if any, was under federal jurisdiction in 
1934. 

L 9. Each DOCUMENT PERTAfNING TO the person known as Lila WlJ!iams and 
whether at any time any agency of the United States granted her, or any of her lineal 
descendants, authority to OCCUPY the 9 ACRES. 

20. Each DOCUMENT PERT AfNING TO the per.son known as Lila Williams and 
whether at any time any agency of the United States granted her, or any of her lineal 
descendants, authority ·to OCCUPY the 11 ACRES. 

2 t. Each DOCUMENT PERTAINING TO the person known as Tom Williams and 
his status as a member of an Indian tribe. 

22. Each DOCUMENT PERTAINING TO the person known as Tom Williams and 
whcthct.the Indian tribe of which he was a member, if any, was under federal jurisdjction in 
1934. 

23. Each DOCUMENT PERTAINING TO the person known as Tom Williams and 
whether at any time any agency of the United StAtes granted him, or any of his lineal 
descendants, authority to OCCUPY the 9 ACRES. 
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24. Each DOCUMENT PERTAINING TO the person known as Tom Willia.rns and 
whe1hcr at anytime any agency of the United States granted hiin, or any of his lineal 
descendant~, authority tp OCCUPY the 11 ACRES. 

25. Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead 
and h~::r status as a member of an Indian tribe. 

26. Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead 
and whether the Indian tribe ofwhich she was a member, if any, was under federal jurisdiction in 
1934. 

27. Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead 
and whether ttt any time any agency of the United States granted her, or any of her lineal 
descendants, authority to OCCUPY the 9 ACRES. 

28. Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead 
and whether. at any time any agency of the United States granted her, or any ofher lineal 
descendants, authority to OCCUPY the 11 ACRES. 

29. Each DOCUMENT PERTAINrNG TO the person known as Ted Moorehead and 
his statQs as a member of an Indian tribe. · 

30. Each DOCUMENT PERTAINING TO tho person known as Ted Moorehead and 
whether the Indian tribe of which he was a member, if any, was under federal jurisdiction in 
1934. 

31. Each DOCUMENT P ERTAfNING TO the person known as Ted Moorehead and 
whe.ther at any time any agency of the United States granted him, or any ofhis lineal 
desc~ndants, authority to OCCUPY the 9 ACRES. 

32. Each DOCUMENT PERTAINtNG TO the person known as Ted Moorehead and 
whether at any time nny agency of the United States granted him, or any of his lineal 
descendants, authority to OCCUPY the 11 ACRES. 

33. Each DOCUMENT PERTAINING TO the BlA's understanding of the phrase 
"under Federal jurisdiction" as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stat. 
988. 25 u.s.c. § 479. 

B. Relcvanec (43 C.F.R. § 2.84(b)) 

The documents are relevant to the State's defense in Big Lagoon. In that action, the State 
has asserted as a defense to Big Lagoon's allegations of bad fafth negotiation the fact that it is 
not in the public; interest to consider the land where Big Lagoon proposes to locate a Gaming 
Facility eligible Junds within the meaning of the Indian Gaming Regulatory Act, 18 U.S.C. §§ 
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1166-1168,25 U.S.C. §§ 2701~2721 (IGRA), because .under the United States Supreme Court 
dec·ision in Car.cieri v. Sa/aza''• 129 S.Ct. l 058 (2009) the Secretary of the Interior lacked the 
authority to acquire that land in trust for Big Lagoon. The State is, therefore, entitled to conduct 
discovery inte- the status of the relationship between Big Lagoon and the United States at the 
time the Indian Reorgan.ization Act, 25 U.S.C. § 461 et seq. was enacted as evidenced by 
documents involving the history ofthal relationship. 

C. Parties (43 C.Jt'.R. § 2.84(c)) 

In Big Lagoon, the State is the defendant and Big Lagoon is the plaintiff. Big Lagoon is 
the beneficiary of various programs and services provided by the Department's Bureau oflndian 
Affairs. Tlie State does not participate in programs or receive services provided by the 
Department. 

D. Records arc Unavailable Elsewhere (43 C.F.R. § 2.84(d)) 

The State seeks official Dvpa:rtment records, preferably authenticated, which no other 
source can provide. The State has requested in formal discovery that Big Lagoon produce 
similar documents; however, Big Lagoon can produce only those documents in its possession. 
There is no guarantee that the Department has provided Big Lagoon with all documents 
responsive to the subpoena, and. if it has. that Big Lagoon has retained, or wm produce, without 
objection, the responsive documents. 

E. CompUance with 43 C.F.n. § 2.88 {43 C.F.R. § 2.84(g)) 

This Touhy Request complies with 43 C.F.R. § 2.88 because; as indicated; the State is 
unable to obtain authenticated copies of the documents from another source. See 43 C.F.R. § 
2.88(a). ln this instance, record production is appropriate under Federal Rule of Civil Procedure 
45 and the related subpoena duces tecum issued to you pursuant to that rule. See id. § 2.88(b). 
The State is unaware of any impediment that producing the requested documents would present 
to the Department conducting its official b.usiness. See id. § 2.88(c)(1 ). Document production 
would not req-uire the Department to take sides in Big Lagoon or in anY. way render it partial in 
conducting business with Big Lagoon or the State and its officers and agents. See id § 
2.88(c)(2). The substance of Big Lagoon's action against the State does not involve the 
Department's mission or programs, and the State does not immediately foresee any need to 
include the Department in litigating that action, see id. § 2.88(c){3); however, the Depmtment is 
required to comply with the decisions of the United States Supreme Court and the State merely 
seeks documents related to that responsibility. 

In addition, the parties ill Big Lagoon ate tribal ana state governments. Therefore, there 
is no r.isk of spending the Department's time for a private purpose. See id. § 2.88(c){4). The 
potential for similar requests is negligible as thi~ request is being made for the limited purpose of 
allowing the State to present a defense in Big Lagoon. and it is based upon facts limited to Big 
Lagoon alone. See id. § 2.88(c)(5). At this point, the State i's unaware whether any of the 
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requested documents include privileged or protected matters as none have been identified or 
asserted. See id. § 2.88(:c)(6). The State is willing to discuss these matters with the Department 
should the need arise. Last, the State is unaware of any circuinstances under which producing 
the rf"~uested documents would impose an undue burden on th.e Department, see id. § 2.88(c)(7); 
however, the State remains willing to discuss such concerns ~hould they arise. 

H. Costs 

If the costs related. to processing this Touhy Request exceed $30, see 43 C.F.R. § 
2.16(b)(2) & Appendix C to Part 2, the State reque..<rts a discretionary fee waiver pursuant to 43 
C.F .. R. § 2.20(a)(6). If that request is denied1 the State will submit a separate request for a 
waiver of tees under 43 C.P.R. § 2.19. 

Ill. Condusion 

As the Department's Touhy regulations· are not intended to impede appropriate disclosure 
LO the State, see 43 C.F.R. § 2.80(e), we look forward to your production of the requested 
documents. If additional infonnation or clarification is necessary, please contact me directly at 
the telephone number. e~mail address or fax number listed above. Thank you for your 
consider~tion. 

RAP:ra 

Si~IJJ 
RANDALL A. PJNAL 
Deputy Attorney General 

for EDMUND G. BROWN JR. 
Attorney General 

cc. Dale Risling,. Acting Regional Director 
Daniel G. Shillito, Regional Solicitor 

. SA201193ll9l75 
1!04.1 Hl29.doc 
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'r.AOH~ r R,.,. 12:!11•1 Suh1x•cua in H !Jxil <:nsc 

Issued by the 

UNITED STATES DISTRICT COURT 
EASTERN 

BIG LAGOON RANCHE~IA 

v. 
STATE OF CALIFORNIA 

DISTRICT OF CALIFORNIA 

SUBPOENA IN A CIVIL CASE 

Case Number:' Misc. 

N.D. Cal. No. CV-09-!471 

TO: Custodian of Records (Attn: Dale Risling} 
Pacific Hegio,,ol Office 
Bureau of Indian Affairs 
United States· Department of the Interior 

0 YOU ARE COMMANDED to appear fn the United States District court at the place, date, and time specified below lo 

testify in the above case. 

PL:\Cll Ot= TRSTIMONY COURTROOM 

DATE AliiDTIME 

0 YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition 
in lhc above case. 

l'l.ACEOfDI:I'OSITION I DATEANDTIMf. 

G'l YOU ARE COM MANDED to produce and permit inspection and copying of the following documents or objects nt the 
place, date, and time specified below (list documents or objects): 

See Attachment. 

PLACH California Attorney General's Office, 1300 I Street, 15h Floor, Sacramento, CA, 
95814, Attn: Linda Thorpe 

DATf:AND TIME 

1/8/2010 10:00 am 

0 YOU ARF. COMMANDED to penni! inspection. of the fol1owing premises at the date and time specified b.elow. 

l'RElMISl:S . I OAl'E AND TIME 

Any organ\7.ation not a party to this suit that i11 subpoenaed for the taking of a deposition shall designate one or more officers, 
directon;, or managing agetits, or other persons who consent to testify on its behalf, and may set forth. for oach person designated. 1hc 
matters on which the person will testify. Federal Rules of Civil Procedure, 3D(b)(6). 

'TIILE(INDfCi'IT£ 11' ATTORNEY RJR PLA:INTIFFOR DEFENDANT) DATE 

12/16/2009 

ISSUING r:FI<'ER'$rNA E. A DRI:.SS :'\NDI'HONENUM!3ER 

Randall A. Pinal , 110 West A Street, Suite 1100, San Diego, CA, 92101 , (619) 645-3075 

(Sc~ 1\ulc 4~.1't<lo:ral Rule. or Civil Prc•:tdun:, S11b<livisions (c). (d}. nud (<).on tiC.~ J>Otl') 

I r ;o~rion ;~ pl!lldint lfl d!Siri~l h!lt<:r thUII lli$lrict ol'issu~ncc, Sial~ distri~l lllllk'f C<ISI' fl~IT!bcr. 
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PROOF OF SERVICE 
DATE PLACE 

SERVED 

Sf:RVIill ON (PRINT NAME) MANNER OF SERVICE 

SERVED BY (I'RIN'f NAME) TITLE 

DECLARATION OF SERVER --------------------------------------
J declare under penalty or p-erjury underthe laws of the United Slates of America that the foregoing information contained 

in the Proof of Service is I rue and correct. 

Executed on 
DATE SIGNATURE OF SERVER 

AODRF.SS OF SERVER 

l{uk• .l). l'cdcr;oJ Ruh:s <!t'Civil Pruc.:dun.'. Subdivisions·(<.:), (d). ancl (c),ns mncndcrl on December I, 2006: 
(1..1 fti~HN uvx lJI' ,~mH\t.:~!i SI~IIJJ!l. t ~oShiH'ut~~.u 

1 I J i\ pn•tr oc· n11 :uhml~Y 11:$pon~ibldbrdic t~~·~,..,~~~~~~cr•i~c ufa •uhpuewo•l"'ll <ok" 
rl.'~son~blc steps ro n1•oid ilnpoxi<lfl uf!du~ bu!'kn or ~:q>~nsc un :1 pen:on subject to tlu!t 
$llhputn>- ntc """'' ~n I.H:h~lfuf whl<h·tlt~ )'IIOpouM wo~ i&SUcd shall ~nlorcc !his dillY and 
it'II~OSC upOil !h~ jY~I\)' Or n\!OMI")' in b~ucl\ or thi1 dUly on npptopri31< Sillletiun. l•hiuli U<l)' 
include. but i• not limltcd co. lost <Amfitgs and~ re3s~n;ible ~uorncy's file. 

1'-llAI A pe~un C<lllll>t:>lldeu tu pnlduc• und p<mtil mspection, eop)'ing, t<:;th•ll· ur 
•»~Jtpllng of QcJiijm~ted clo.:tronic~l!y •torud in(rmmtion. books, pnpcn. Uoouoncnrs or toogiblo 
thin)}<. ur in~Jlcetion uf J>Nmis~-s need not Appenr 10 pCTro>l o1 th~ pl3cc or produerion or 
itu:pcctinu unl~ COllll>omdtd lu I<PPCIII' fur dcptullion. hc~nn.~: (>r 1r\~J. 

!Ill Subj<CI IOp~t'agr4)1h { dl(ll oftlti~ Nh:. a l'"="""ll"lltlu<l•cltll pnrdu ..... unu penni! 
utspcclion, oupy1!1g.lclling. or Stunplins rn:1y. withw 111 d;l)-:.ot1or service oflhc svbpoo:rt:l o,
b<lhn: the Um< spr:>:tli(ol fur ootnplo~no:c if such ti!TI~ I$ lcs~ thnn 14 day~ nllcr ~orvlee, serve 
upon""' I"'">' nr •Unmq d~•il(n;>l<cl in dK! ~<~~hpncu~ wrimn objcctiun tu pruducinga11y or nll 
nrrho; dc"GIIUtetl mareti~lso: !n.<J)~ct:vn<lrthc p.,;~nis<s .. --or to pruduei<tg elcctronkally ~toro:d 
111ftlm•1rion inti!~ f!)nn or foou~ req~c~~c<l. I r'Objc..,tion .. tllllde.th~pa•-cy scrvin~lh•1>!bpo~n>~ 
•l•allnut b<: cntitl•'d 111 ''"I>C.:l, copy, te~l. or saonple th<· tMtori~ls "riuspcct }be pmoni~s except 
pur.;unnt hU1!l or<Jcrol' th~ court !)y which the subpoon~ w3f Issued. If objtcli<ln hn b,.,o m.1~<. 
chc por1y ..,rvin~ the subpocn:nnay •. upon not!"" 1u lhe p~r1on roll>lnandcd to ptnduce. move 
nt nny lhnc ror ~n ord¢1' IC> <lOI~ tile prod~~llc>n, inspection, ~opying, testing. or Slll'l!'ling. 
Suchan order lu cmnpd s\lutl proU:ctanyp"""'n who iS'II<)It n party or an officer of a patly from 
siuuilieantcx~n>c-((SUitin!,!·fo1)m ~'" irup<;(:tion, ~<>1\Yf~g, l<~tlnJ!. orSC1mplingeommandlld. 

(,l) (J\IOA timely niotion. tho «>uri. by which a snbpu(na WA$ issued .!ll•ll quash.M modify 
til~ subpu•n:l If it 

Fl till!$~~ allow rcosooJhblo 1une tar cumpti~l!Cc: 
ti•> Nquircsa p<<SOII wlw i•1101 n p;iny urnu ollit<r ufapm1y_tn Ira"~ It" Q pl•~c 

more than fOO mifu~ f'a-cttttlh~pi:Jt:tt wh1:1~ fhu~ p~rson n~it.lc.s. is employed otYogufari)• wr~r.sn~ts 
hco:m~$S tnpcrsoll. e~ecpt thnt.•ubJcctlll dtc provisi011.1 nfdauS~>(c)(:!)(S)(iil)••flhis ruk. StJCh 
n JtUI"bOU Ill~)" U\ ('lld..:r ttl ~JUC\\d triill b-.: CUU'Jifl.iUJd\!d tU crcwcl rmm ~ny ~u.:.·h ,,3~\! \Vithin U1e 
~late In which the lri;tl ;, l:•ld: 

(I H) l\ot.c!''iNS Uh:el~t'\UN uf pn\•Ck..:OO <n'uttt~,•r proic"(C:iJ f1j,;Htcfand nu cx..:cpt'"n or 
\\'!tt\'cr HJlpli1.:s. t1r 

{IV) ~UbJ•CI$U persun tO uudu~ ~111tlcll 
10) lf:o subpuot"' 

ti}I\!4)Utrts Uis.;lt,,;ul\! ••f:1 Jtm!c ~·-:ret U(t,tt•"•rc,,nfid~.:ulrat n:S\!arcb. dcllcfo}\Hh.mt. 

l'' fo!ttJIUJli:J\'taJ ·utlhnnu1m:J. ui 
hi) TC'Iuin:s dl~·f~lSUh.' O! .SU unn:•a1nc1J CXI~r'(). upmluat Uf inlbnnHt1on J1<.1l 

\kSI.'n'htnii~I1CCtf1~ C\>tnl:l: orvcc:nrn:•1.::t~ JudiSt"''~ ;and 1\.'StJHinJ:! frum du:: C'!\pcrt'~ s.tudy ttl.'ldc 
lhU :11 ell\' 1\:~lh.-:-..t uf ;Ill) paOl· or 

{Iii) t'\:qUu\~.~ u tX:t:«l11 who is 11ut o }Y.U1y l)f an ul'fi.l-a·ufa p<lrty to incur ):ubsMntitd 
"'i.P~U!S.c h1lta\'\'l mon.•lhnn ,00 miJc:s h1 ~tttenO Ina I. 1}\c cmn1 n):\y .. tn tUnlc..'-=1 a rrurs.tm ~ub,~tl 

10 o)( SIJt'CI~d Ji~ lhC ~Ubjlllt.'p.1, <jull$/) UT ttiOIJi~ the Sobp.,;llllo>f, If :ft• )laf\,V Ill Who,._. ~.ltollf 
the .'<ubpo.en.a is i~$Ucd fJ•ow' 1'1 'SUbStantinf lUNd (f\r lht.! tr:sthnony ur U~'\tttiul lh.,t e:unnut hl• 
olhcnvi~o J~t witho~t otndw t"'rdslfip ~nd a~uru tl1a1 lhc p~J'SOJI to whom the ;ubpuerlll ~~ 
;od~d will be fi.'Os<Jnably compcnsotcd,tnc~oun may order ~p~uronce orrrodvction only 
upon spc•i(jc.l cundilions. 

!d) Olll'lf.S ltl RES~ONDINO TO SUOI'()Eil/,, 
tl)(i\) A pcm>n rcspondillJl. t(l n 5ubpue••• to pruduc" dQ\.-um•ml$ ~holt pnxlu•" tlootn ~~ 

IIIO!l' onl kepi in lite usu~l cour:s~ ofbusill(:.l5 or $htll Oll:i>llil:tl•n<llabt:l them w •:omsJlllnd with 
lh~ C·1t<~$rio:~ in d1c den~and. 

1 B) lfM ~ub,poc~t.~dut:Suut sp<:~il}' th• ronnbr 11mn~ forpruducinc~lc"II!.Jnr••lir uu"'d 
infunn$tiot~ a per:.on M-ponding to e •ubr><lcn~ must produte. the informntioll in o fom> oc 
lbmu In wl>ich t!i( porson ordlrullily tn.1int3ins it or in a fonll or lhrms 111111 tm: r.~~:~onobly 
usabk 

{C'J i\ po:,..unl'l:~jllln~illlll~ o 'ubpucu:~ lll:Wflul produce tllcs:m~A:dccltfJIIiellll~ •to~d 
infoml!llion it1 more thnn one rorm. 

(D) A person ets,pondilljl·IO ._ ,,,bpoell'! nce<l1ool provide di~overy of clcctroni<:alty, 
~tbnld i•lfunNtion frOtn·lOUIC<S lh3t tl~pcrion identities~~ Ml MU<~n•bly ucc.,;.,iblc b.:c"""' 
Qf undue b11rden or COSt On tnotfon Itt compel dJSCOV<J)' or Ill qu•sh, the p~ts(fn tiu111 whom 
di!-<wury is •ovChl m<.rsl $hGIIt.that the infOTrn:>lion so11ght i$ nut rellS(Jn3bly ac:o~ssibk b<:o:o'"'' 
of undue bulllen or Cl>st. Tfthat5l1o1vinl! ill mat!t. lhtc~>Un may 1101\tlhel•ss ortler diseuv~ry 
fi'Om>uchsaucus irtho ""!U<slll\t: p•n)' >hoV<$ ~llod ca..w. o:Cu~~Jidorin(l IIIIo' limil:lM!>< ofllule 
26(b}{2)lC}. l'he oourt m~y 'l""'ify ountlili<>IIS r.,rthc ui,so:c.vcry. 

{2) (A) Whun illfomu>ti<IIUubjaclw asuhpo"'w i~ wioh!odd ''"" elain1 tloot '' '' tm••lo~·'d 
or ~wt>jc~S co prot~ction us lrttlt-.pl'\:pnruriun tniHf.!rinJ~. lhe .::bum ~~~~n bl." wad"· C'll\llJ'r$ .... d~· a~ 
•hnll be suplklrttd by o <lcscriplii)n ofllw uo!\ln: of the tlocuml!nts. tollllnuuie:ilioo,, ur!hior.• 
nc>t protiuoed th>l is ~uOiticnt 10 enable ch~ dom3rt~iu~ pnny to <OJ<Itst d"· <faint 

IIi) If inlbtrMtlools pmdutcd in 1\:Sponso: lu a subpC>r:na U1a1 i$ subjotl '''""'"''"or 
privil•~:~ orMpmrectiona$ tri•l·)lll:p>r.>lion material. the pcaon making th" elalm ""'Y 11utify 
any pmy thi·' ccelvcd tile information n(the claim and tht bJsi~ for it. A nor bcmg oocificd. 
n Jl3r1)' must promplly n:lum, scqu~st<:r. or tlostroy the spceilicd infun,."ion 11n<l ;ony <'llptc< u 
h:1~ '"'d rn:oy 11111 usc or 11~>-.;lo..: I he infl>Al<alion unlit the clairn is n:s<~lvod A J<:.;oh·iu~ Jlon)' 
cn•y pmtnpdy pr~'""' tile iniumt~lh>n 10 lhc~uun umll:rs.>~l for :I tkt<:nnumnun ()(till! daim. 
·lflh: n:cclvltt_c·p"rl)'-dlrelo<od tit~ iodomtalion b~forc beinJI notilicd. it musl tnkc n:~so>whlc 
1tcps II> r<lti•l•< it TI1e pCl'liOn ,_.hi> pco>du~d !Itt infonnnli(Jn 11111'1 prcS•I"< the m)ilnmUtOIO 
untillhec!~iuo is n:.l\tl•cd. 

fe) Cot:n1~1·r. l'~ilu~ of nny r•••~on withouur<!tqwtt~ •·~cu~clll <>h~y" ~ubpu.·n.Ht""'d upon 
th"t peNOn lfll\)' b~: tfco:tnC'd a t.:uutcmpt uf the cuut1 from which th~t suhpu ... ·u.o• if\.'iltl.'d J\u 
CdCqu~le C..ll>'t: fot fui\1>1\' 10 obey <XiSI$ l''h\•n ~ SUbpoon:> pUrponS to require~ llOllp>ny W 

'ltlend or pro!lu .. - AI n rl:o.:c nnr \Ootllin "'" limit~ pmvld~d hy ,.,,.,$\.. tii) II[ "''h"'"'~n>~ll 
h:j())ft\1. 
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ATTACHMENT 

P.ursunnt to Federal.Ru1e of Civil Procedure 45, the· State of California, defendant in Big 

Lagoon Rancheria v, State of California, U.S. District Court, Northern District of California, No. 

CV ·09- 1471 -CW, hereby commands the custodian of records tor the United States Department 

of the Interior. Bureau of Indian Affairs, Pacific Regional Office (8"1A Pacifrc Region) to 

produt--e for inspection and copying the items specifically listed below that arc in its possession, 

custody or control. The production of said items for inspection and copying shall take p"lace at 

I 0:00 t;l.m. on January 8, 20 I 0, at the California Attorney General's Office, 1300 I Street, 15th 

Floor, Sacramento. CaHfotnia, 95814. Alternatively, on or before the date nnd time ir~dicated 

above, the custodian of records may serve legible photocopies of the responsive items on the 

State's counsel, provided that the BIA Pacific Region retains the originals or copies from which 

sue'h reproduction was made until the final disposition of this. action. 

T~c produt:tion shall be pursuant to fedcrul Rule of Civi l Proc.edure 45, and ih 

accordance with the definitions set forth below. 

DEFINITIONS 

I. "9 ACRES'' shall mean the real prope~1y acquired by the United States on July I 0, 

1918, tbr the right of use and occupancy of Jim "Lagoon" Charley a.nd his family, and such other 
. . 

Indians as the Secretary of !nterior may sec fit to settle on .the tract. 

2. ·• 1 I ACRES'' shall mean the real property acquired by the United States on July 

20, 1994, to be held in trust for the BIG LAGOON RANCHERIA, more particularly described in 

the records of Hwnboldt County, California as Lot 2 of Section 13, in Township 9 North, Range 

I West of Humboldt Mer1di.an, llS shown by the official plat of the Government Survey of said 

Township. EXCEPTING THEREFROM that portion thereof, described as follows; 
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BEGINNING at a point 0 11 the South line ufsaid Lot 2, distant 10 chains Easterly thereon from 

the Southwesi comer of said Lot 2: running then Northerly 14.50 chains on a line parallel with 

the West liile of said Lot 2, to the waters of Big Lagoon; thenc.e in a Southeasterly direction, 

afong the shore of the Big Lagoon-, to the line· between Lots I and 2 of said Section 13; thence 

West along the South li:r..e of said Lot 2, 9.24 chains mote or less, to the point ofbeginning. 

3. ''BIA'' shall mean the Depa1tment of the Interior, Bureau of lndian Affairs. 

4. "BIG LAGOON RANCHERIA" shall mean tbe Indian tribe identified on the 

B!A ' $ UST OF FEDERALLY RECOGNIZED ft\IDlAN TRI$ES as the Big Lagoo11 Rancheria 

of Sinith River Indians, or the Big Lagoon Rancheria. 

5. "CALIFORNIA RANCHERIA ACT" shall mean the Calitomia Rancheria Act, 

Pub.L. No. 85-671·, 72 Stat. 619 (1958) (as amended by Pub.L. No. 88-419,78 Stat. 390 (1964)), 

6. "DOCUMENT" shall mean original {unless otherwise indicated) or dLtplicate 

wri tl.ngs, rcuurdings, ami/or photographs $ defined in Federal Rule of Evidence I 001, and 

further includes, without limitation, any handwriting, typewriting, printing, photostatting, 

photographing and any other means of recording upon any tangible thlng, any form of 

communication or representation, including letters, words, pictures, images, sounds. or symbols, 

or combinations of them. It includes, without limitation, notes, memoranda, letters, reports, 

telegrams., telexes, publications, qontracts, summaries, analyses, compilations, tabulations, 

studies, transcripts, and rc~ordings (including, without limitation, electronic .recordings on 

audiotape, videotape, computer disks, hard drives, flash drives or other electronic m:cdia storage 

devices, internal memory, magnetic tape, CD~ROM, electronic mail/messages, and attachments 

thereto). It further includes, without limitation, all file copies. all other nonconforming copies, 

no matter how prepared (theretore including elc~'tronic nonconfonning copies), and all draft 
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proposals in connection with such document, whether used or not. It further includes the files, 

folders, notebooks, and/or binders in which any such document is maintained. 

7. "LIST OF FEDERALLY RECOGNIZED INDIAN TRlBES" shall mean the 

BIA 'c.; list of''lndian Tribal Entities That Have a OovernmenHo-government Relationship with 

the United States," 44 Fed. Reg. 7235 (Feb. 6, 1979), and each list offederally recognized Indian 

f1'ibel) :,;ubsequently published by the BIA i1i the Federal Register, including, without limitation, 

each .list of"Indian Entities Recognized and El.igihle to Receive Services from the United · 

Stales," as published in the Federal Register pursuant to section 104 of the Federally Recognized 

llldian Tribe List Act of I 994, 25 U.S.C. 479a-1. 

8. "OCCUPY" shall mean to use or reside in or on. 

9. ·"PERTAINING TO" shaH mean in whole or in part consisting, containing, 

conceming, embQdying, identifying, stating, consisting of, relating to, referring to, dealing with, 

responding to, rdlecting, suppo11ing, connected with, commenting on, discussing, showing. 

describing. mentioning, analyzing, evidencing, or having any .logical or factual connection w.ith 

the matter referred to. 

l 0. ''YUROK TRlBE'' shall mean the Indian tribe identified on the BIA 's LIST OP 

FEDERALLY RECOGNIZED INDIAN TRIBES as the Yurok Tribe of the Hoopa Valley 

Reservation, or the Yurok Tribe of the Yurok Reservation. 

II . All references to the singular include the plural, and all references to the plural 

include the singular. All references to the masculine gender include the 1cmininc and neuter 

genders and vice vvrsa. 

12. Each word used in these definition:; and demands ha9 the meaning ascribed to it in 

the Random House Webster's College Dictionary (1995), unless otherwise herein defined. 
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DOCUMENTSTOBEPRODUCED 

Demand for Production No. 1: 

Each DOCUMENT PERTAINING TO any ageo{)y of the United States authorizing any 

person to OCCUPY the 9 ACRES from J-anuary t, 1918~ to the date of this demand for 

production. 

Demand foL!',oduction No. 2: 

Each DOCUMENT PERTAINING l'O any agency of the United States authorizing any 

person to OCCUPY the· II ACRES from July 20, 1994, to the date ofthjs demand for 

production. 

Demand for ProgpcJJ.91L~O. 3: 

Each DOCUMENT PERT AfNING TO the lineal descendants of each person authorized 

by any agency ofthe United States to OCCUPY the 9 ACRES from January 1, 1918, to the date 

of this demand fi>r production. 

Demand for Production No. 4: 

Each DOCUMENT PERTAINING TO the-lineal descendants ofe·ach person authorized 

by any agency of the United States to OCCUPY the I J ACRES from July 20, 1994, to the date 

of this demand tor production. 

Demand feu· Production No. 5: 

Each DOCUMENT PERTAINING TOBIA's placement of BIG LAGOON 

RANCHERIA on· the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES. 
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Pemand tor Production No. 6: 

Bach DOCUMENT .PERTAINING TO the termination of BIG LAGOON RANCHERIA 

as a federally recognized Indian tribe or tribal entity entitled to receive services from the UniteJ 

State~ pursuant to the CALIFORNIA RANCHERIA ACT. 

Demand for Producti9n '!'4q,_l: 

Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON 

RANCHERIA'S assets upon termination of BIG LAGOON RANCHERIA as a federally 

recogni?.ed indian tribe or tribal entity entitled to receive services from the United States 

pursuant to the CALIFORN lA RANCHERIA ACT. 

Demand fQ.r Production No. 8: 

Each DOCUMENT PERTAINING TO the BINs decision to classifY BIG LAGOON 

RANCHERlA as a federally recognized Indian tribe or tribal entity entitled to receive services 

fi·om the United States after such status had been terminated pursuant to the CALIFORNIA 

RANCHERIA ACT. 

Demand for Production No. 9: 

Each DOCUMENT PERTAINING TO the Hoopa-Yurok Settlement Act, Pub.L. No. 

100~580, §I J, 102 Stat. 2935,25 U.S.C. § 1300i-l0, including, without limitation, the 

circumstances surround.i~g or leading to the enactment of the statute. 

Demand for Production No. I Q: 

l::!ach_ DOCUMENT PERTAINING TO the membership ofBJG LAGOON 

RANCHERlA. 

Demand ti;>r Production No. II: 

Each DOCUMENT PERTAINING TO~ constitution for BIG LAGOON RANCHERIA. 
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Demanct·for Production No. 12: 

Each DOCUMENT PERTAINING TO the relationship between BfG LAGOON 

RANCHERJA and the YUROK TRIBE. 

D¥mand for Production No. 13: 

Each DOCUMENT PERTAJNINO TO the person commonly known as Jim "Lagoon" 

Chnrley and his status as a member of an Indian tribe. 

Dernl!lld.fot Production No. 14: 

Each DOCUMENT PERTAINING TO !he person commonly known as Jim "Lagoon" 

Charley and whether the Indian tribe of which he was a member, if any, was under federal 

jurisdiction in 1934. 

Qemand for Production No. 15: 

Each DOCUMENT PERTAINING TO the pe.rson commonly known as Jim ''Lagoon"' 

Charl~?y and whether at any time any agency o{the United States granted him, or any of his 

lineal descend!iots, authority to OCCUPY the 9 ACRES.. 

Demand for Production No. 16: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim "Lagoon" 

Charley and whether at any time any agency of the United States granted him, or any of his 

lineal descendants, authority to OCCUPY the II ACRES. 

Demand tor Production No. 17: 

Each DOCUMENT PERTAINfNG TO the person known as Lila Williams and her status 

as .a member of.an Indian tribe. 
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Demand for Production No. 18: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

the Indian tribe of which she was a member, if any, was under federal jurisdiction in 1934. 

Demand tor Production No. 19; 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

at any tit'ni.Hmy agency of the United States gt·anted her, or any of her lineal descendants, 

authority to OCCUPY the 9 ACRES . 

. Qontand for Production No. 20: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

at any time any agency of the United Staies granted her, or any of her lineal descendants, 

authority to OCCUPY the 11 ACRES. 

Demand tor Proc!uction No. 21: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and his.statlls 

as u member <lf an Indian tribe. 

PeiDarid for Produ~tioJ).liQ.. 2f; 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether 

the Indian tribe of which he was a member, if any, wa~ under federal jurisdiction in 1934 . 

. Qmrta.ruLtQr..P_roduction No. 23: 

Each DOCUMENT PERT~INfNGTO the person known as Tom Williams and whether 

al arty time any agency of the United States granted him, or any ofhis lineal descendants, 

authority to OCCUPY the 9 ACRES. 

Exhibit F • 000065 

ER·371 



DcJlland for Production No. 24: 

Each DOCUMENT PERTAINING TO the person la)own as Tom Williams and whether 

at any time· any agency of the United States granted him, or any of his linea] descendants, 

.aHth0ri.ty to OCCUPY the I 1 ACRES. 

Demaud for Production No. 25: 

Euch DOCUMENT PERTAINING TO the person kr'ldwn as Beverly Moorehead and her 

status as a member of an Indian tribe. 

Demand for Production No. 26: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

whether the Indian tribe·of which she was a member,.if any, was under federal jurisdiction in 

1934. 

Demand for Production No. 27: 

Ea~h DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

'vvhether at any time any agency of the United States granted her,. or any of her lineal 

descendants, authority to OCCUPY the 9 ACRES. 

Demand for Production No. 28: 

Eaeh DOCUMENT PERTAINING TO the person known as Beverly Moorehead and 

whether at auy time any agency ofthe United States gnmted her, or any of her lineal 

descendants, authority to OCCUPY the 11 ACRES. 

Demand for Production No. 29: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and his 

status as a member of an lndit~n tribe. 
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D~and for Production No. 30: 

Each DOCUMENT PERTAINING TO the person knewn as Ted Moorehead and whether 

the Indian tribe of which he was a member, if any. was under federal jurisdiction in 1934. 

Dcman.s;l for ProductiQn No. 3 i: 

Each DOCUMENT PERTAINTNO TO the person kno\vn as Ted Moorehead and whether 

at any time ar~.J \4gency ofthc United Statt;s granted him, or any of his lineal descendants, 

authority to· OCCUPY the 9 ACRES. 

Dernand for Production No. 32: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether 

al any time any agency of the United States granted him, or any ofh'is lineal descendants, 

authority to OCCUPY the 11 ACRES. 

Demand tor Production No. 33; 

Each DOCUMEN'i' PERTAINrNG TO the BIA 's understanding of the phrase ''under 

Federal jurisdiction" as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stal. <.f88, 25 

u.s.c. § 479. 

SA20.093.09375 

804JJ442.doc 
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EDMUND G. BROWN JR. 
AttorJrey Ge11erul 

State of Co.lifomia 
DEPAR7'NIENT OF JUSTICE 

Custodian ofRecords 
U.S. Department of the Interior 
Bureau of Indian Affairs 
Northern Califomi·a Agency 
1900 Chum Creek Road, Suite 300 
Reddil1g, California 96002-0292 

December l 6, 2009 

RE: Touhy Request and Related Subpoena Duces Tecum 
Big Lagoon Rancbetia v: State of California 

tJO WEST A STREET. SUITE 1100 
SAN DIEGO. CA 92101 

P.O. BOX 1!5266 
SAN DIEGO. CA 92!86-5266 

Public: (619~ 645-2001 
Telephone: (619 64.5--3075 
Facsimile: (619 645-2012 

E-Mail: Rendy.Pinal@doj.ca.gov 

United States Distriet Court, Notl@![ll District of Gali.fomia, Case N9_,_CV 09-1471 CW.. 

Dear Custodian of Records: 

The State of California (State) is a defendant in Big Lagoon l?.ancheria v. State of 
California, United States District Court, Northern District of California, No. CV 09-1471 CW 
(Big Lagoon). In that case, plaintiff Big Lagoon Rancheria (Big Lagoon or Rancheria) asserts 
that the State has negotiated a tribal-state class III gaming compact ~n bad faith. Concurrent with 
this letter, the State has issued you. a subpoena duces tecum for doGuments necessary for its 
defense in Big Lagooh. It is our understanding that before the Department of the interior will 
comply with a subpoena in a case in whjch the United States is not a party, the subpoena must be 
accompanied by a written request in compliance with the Department's so•callcd Touhy 
regulations. By submitting this Tuohy request, the State does not waive ai}y claims or rights it 
may have to take appropriate action on the subpoena issued you concurrently with this letter. 

I. Touhy Request 

A. Identification of Documents (43 C.F.R. § 2.84(a)) 

The requested records nre set forth in the accompanying subpoena duces tecum issued 
you with this letter. For your c0nvenience, the document£ sought by the subpoena are res.tated 
here (capitalized words and phrases are defined in the subpoena): 
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I. Each DOCUMENT PERTAINING TO any agency of the United States 
authorizing any person to OCCUPY the 9 ACRES from January 1, 1918, to the date of this 
demand for production. 

2. Each DOCUMENT PERTAINING TO any agency ofthe United States 
authorizing any persor1 to OCCUPY the 11 ACRES from July 20, 1994, to the date of this 
demand tor production. 

3. Each DOCUMENT PERTAfNfNG TO the 1irieal descendants of each person 
authorized by any ·agency of the United States to OCCUPY the 9 ACRES from January 1, 1918, 
to the date of this d·emand for production. 

4. Each DOCUMENT PERTAINING TO the !ineal .descendants of each person 
autharized by any agency of the United States to OCCUPY the 11 ACRES from July 20, 1994, 
to the date of this demarid for production. 

5. Each_DOCUMENT PERTAINING TO BlA's placement of BIG LAGOON 
RANCHERJA on the LIST OF FEDERALLY RECOGNIZED INDIAN TRIBES. 

6. Each DOCUMENT PERTAIN-ING TO the termination of BIG LAGOON 
RANCHERIA as a federally recognized Indian tribe or tribai entity entitled to re~eive seli'ices 
from tl1e United States pursuant to the CALIFORNIA RANCHER lA ACT. 

7. Each DOCUMENT PERTAINING TO the distributees of BIG LAGOON 
RANCHER lA '-8 assets upon termination of BIG LAGOON RANCHERIA as a federally 
recognjz;ed indian tribe or tri-bal entlty entitled to receive services from the United States 
pursuant to the CALIFORNIA RANCHER lA ACT. 

8. Each DOCUMENT PERTAINING TO the BIA's decision to classify BIG 
LAGOON RANCHERIA as a federally recognized Indian tribe or tribal entity entitled to receive 
services from the United States after such statJs had been terminated pursuant to the 
CALIFORNIA RANCHERIA ACT. 

9. Each DOCUMENT PERTAINING TO the Hoopa-Yurok Settlement Act, Pub.L. 
No. 100-580, § 11, 102 Stat. 2935,25 U.S.C. § 1300i-l0, incl:uding, without limitation, the 
L:jrcum~tances surrounding or leading to the enactment oflhe statute. 

10. Each DOCUMENT PERTAINfNG TO the membership ofBIG LAGOON 
RANCHERIA. 

11. Each DOCUMENT PERTAINING TO a constitution fat BIG LAGOON 
RANCHERIA . 
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12. Ea~b DOCUMENT PERTAINING TO the relationship between BIG LAGOON 
RANCHERIA and the YUROK TRIBE. 

13. Each DOCUMENT PERTAINING TO tbe person commonly known as Jim 
"Lagoon" Charley and his status as a member of an Indian tribe. 

1 4. Each DOCUMENT PERTAINING TO the person conunonly known as Jim 
"Lagoon" C ,u.rley and whether the Indian ~dbe of which he was a member, if any, was under 
federal jurisdiction in 1-934. 

15. Each DOCUMENT PERT AINJNG TO the person commonly known as Jim 
·'Lagoon" Charley and whether at any time any agency oftht United States granted him, or any 
of his lineal descendants, authority to OCCUPY the 9 ACRES. 

16. Each DOCUMENT PERTAINING TO the person commonly known as Jim 
"Lagoon" Charley and-whether at any time any agency of the 'United States granted him, or any 
of his uneal descendants, authority to OCCUPY the 11 ACRES. 

17. Euch DOCUMENT PERTAfNlNG TO the person known as Lila Williams and 
her status as a member of an Indian tribe. 

I IS. Each DOCUMENT PERTAfNTNG TO the person known as Lila WI!Uams and 
'Whether tbe ·tndian tribe of which she was a member, if any, was under federal jurisdiction in 
1934. 

19·. Each DOCUMENT PERTAIN INO TO rile persotl known as Lila Wntiams and 
whether at any time arty agency of the United States granted- her, or any of her Lineal 
descendants, authority to OCCUPY the 9 ACRBS. 

20. Each DOCUMENT PERTAINING TO the person known as Lila Williams and 
whether at any time any agency of the United States granted her. or any of her lineal 
descendants, authority to OCCUPY th~ 11 ACRES. 

21. Each DOCUMENT PERTAINING TO the person known as Tom Williams and 
his status·as a member of an Indian tribe. 

22. Each DOCUMENT PERTAINING TO the person known as Tom Williams and 
whether the lndian tribe of which he was a member, if any, was under federal jurisdiction in 
1934 . 

23. Each DOCUMENT PERTAINJNG TO the person known as Tom Wjlliams and 
whether at any time any- agency of the U:nite~fStatcs granted him~ or anyofhis lineal 
dcst:t:n:dunts, authtirlty to OCCUPY the 9 ACRES. 
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24. Each DOCUMENT PERTAINING TO the person kno'\vn as Tom Williams and 
Whether at any time any agency of the United States granted him, or any of his lineal 
descendants, authority ro OCCUPY the ll ACRES. 

25. Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead 
and her status as a member of an Indian tribe. 

. 26. Each DOCUMENT PERT f_!NIN G TO the person known as Beverly Moorehead 
and whether the Indian tribe ofwhicli she was a member, if any, WtlS tmder federal jurisdiction in 
1934. 

2.7. Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead 
and whether at any time any agency ofthe United States granted her, or any of her lineal 
descendants, authority to OCCUPY the 9 ACRES. 

28. Each DOCUMENT P·ERTAJNlNG TO fhe person ·known as Beverly Moorehead 
and whether at any time any ag~ncy of the United States granted her, or any of her lineal 
dest:endants, authority to OCCUPY the ll ACRES. 

29. Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and 
his status as a member of .an Indian tribe. 

30. Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and 
whether the Indian tribe of which he was a member, if any, was under federal jurisdiction in 
1934. 

31. Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and 
whether at any time any agency of the United States granted him, or any of his lineal 
descendants, authority to OCCUPY the 9 ACRES. 

32. Each DOCUMENT PERTAJNING TO the person knawn as Ted Moorehead and 
whether at any time any agency of the United States granted him, or any of his lineal 
descendants, authority to OCCUPY the 11 ACRES. 

33. Each DOCUMENT PERTAINING TO the BIA's understanding of the phrase 
"L1.nder Federal jurisdiction" as it is used in the Indian Reorganization Act, ch. 576, § 19, 48 Stat. 
988,25. u.s.c. § 479. 

B. Relevance (43 C.F.R. § 2.84(b)) 

The documents are relevant to the State's defense in Big Lagoon. In that action, the State 
has asse11ed as a defense to Big Lagoon's allegations of bad faith negotiation the fact that it is 
nol inlhe public interest to consider the land where Big Lagoon proposes to locate a Gaming 
Facility eligible lands within the meaning of the Indian Gaming Regulatory Act, 18 U.S.C. §§ 
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1166-1168, 25 U.S.C. §§ 2701-2721 (iGRA), because under the United States Supreme Court 
decision in Carderi v. Salazar, l29 S.Ct. 1058 (2009) the Secretaryofthe Interior lacked the. 
authority to acquire that land in trust for Bfg La;goon. The State is, therefore, entitled to conduct 
disoovery into the status of the relationship between Big Lagoon and tbe United States at the 
time the Indian Reorganization Act, 25 U.S.C. § 461 et seq. was enacted as evidenced by 
documents involving the history of that relationship. 

C. Parties (43 C.F.R. § 2.84(c)) 

In Big L4goon, the State is the defendant and Big Lagoon is the plaintiff. Big Lagoon is 
the bene.ticiary of various programs and services provided by the Department's Bureau of Indian 
Affairs. The St-ate does not partkipate in pro·grams or receive services provided by the 
Department 

D. Records are Unavailable Elsewhere (43 C.F.R. § 2.84(d)) 

The State seeks official Department records, preferably authenticated, which no other 
source can provide. The State has requested in formal discovery that Big Lagoon produce 
simHar d0CUI'nenlq; however, Big Lagoon .can produce only those documents in its possession. 
There is no guarantee that the Department has provided. Big Lagoon with all documents 
responsive to the su"Qpoena, and, if it has, that Big Lagoon has retained, or will produce, without 
objection, the responsive documents. 

E. Compliance with 43 C.F.R. § 2.88 (43 C.F.R. § 2.84(g)) 

This T01fh,y Request complies with 43. C.F.R. § 2.88 because, as indicated, the State is 
unable to obtain authenticated copies of the documents from another source. See 43 C.F.R. § 
2.88(a). ln this instance, record production is appn;>priate under Federal ~ule of Civil Procedure 
45 and the related subpoena duces tecum issued to you pursuant to that rule. See id. § 2.88(b). 
The State is unaware of any impediment tpat producing the requested documents would present 
to the Departmen1 condt.~cting its official business. See id. § 2.88(c)(l). Document production 
would not require the Department t<> take sides in Big Lagoon or in any w.ay render it partial in 
conducting business with Big Lagoon or the State and its officers and agents. See id § 
2.&8(c)(2). The substance of Big Lagoon's action against the State does not involve the 
Department's missioh or programs, and the State does not immediately foresee any need to 
include the Departmentjn 11tigating that action, see id. § 2.88(c)(3); however, the Department is 
requked to comply with the dedsions of the United States Suprem.e Court and the State merely 
seeks documents related to that responsibility. 

In &ddition, the parties in Big l-agoon are tribal anu state governments. Therefore; there 
is no risk of spending the Department's time for a private purpase .. See id. § 2.88(c)(4). The 
potential for simi lar requests is negligible as this req.uest is being made for the limited purpose of 
allowing the Stult: lo presen\ a defense in Big Lagoon, and it is based upon facts limited to Big 
Lagoon alone. See id. § 2.88(c)(5). At thrs point, the State is unaware whether any of the 
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requested docutr)ents include privileged or protected matters as none have been identified or 
asserted. See id. § 2.88(c)(6). The State is willing to discuss these matters with the Departnu-:1.t 
should the need arise. Last, the State is unaware of any circumstances under which producing 
the requested documents would impose an undue. burden on the Department, see id. § 2.88(c)(7): 
however, the State remains "lilling to discuss such concerns should they arise. 

fl. Costs 

If the costs related td processing this Touhy Request exceed $30, see 43 C.F .R. § 
2.16<b)(2) & Appendix C to Part 2, the State requests a discretionary fee waiver pursuant to 43 
C,F.R. § 2.20(a)(6). Ifthat request is denied, the State will submit a separate request for a 
waiver offees under 43 C.F.R. § 2.19. 

III. Conclusion 

· As the Department's Touhy · regula~ons are not intended to impede appropriate disclos-ure 
to th.e State, see 43 C.F.l~. § 2.80(e), we look fotward to your production of the requested 
documents. If additional infonnation or clarification is necessary, please contact me directly at 
the telephone number, e-mail address or tax number listed above. Thank you for your 
consideration. 

RAP:ra 

Sincerely, ~ jJ 
Eu .. PINAL 
Deputy Attorney General 

For EDMUND G. BROWN JR. 
Attorney General 

cc. Dale Risling, Acting Regional Director 
Daniel G. Shillito, Regional Solicitor 

SA!W(I930~37S 
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>t~.AOH!I 1 Rw J]/.or,j Subr)Mnu in u Civil CM<t 

Issued by tbe 

UNITED STATES DISTR1CT COURT 
NORTHERN 

BIG LAGOON RANCHERIA 

v. 
STATE OF CALIFORNIA 

TO: Custodian of Records 
Northern Calii..,, ria Agency 
Bureau of Indian Affairs . 
United States Department of the Interior 

DISTRICT OF CALIFORNIA 

SUBPOENA IN A CML CASE 

Case Number:' CV 09-1471 CW 

0 YOU ARE COMMANDED to appear in the United States District court at the place. date, and time specified below to 
testily in lhe above ca'sc. 

PLACE Of TES.rJMONY COUR.rROOM 

DATE AND TIME 

0 YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at !he taking of a deposition 
in lhe above case. 

PLAC'F. or Df.POSITJON IDA TE AND TIME 

G1 YOU ARE COMMANDED to produce and penn it inspection and copying oftlle lollowing documents or objects at the 
place, date, and time. specified below (list documents or objects): 

See Attachment. 

J>LACt! Catiromla Attorney General's Office, 1300 I Street. 15h Floor, Sacramento, CA, 
95814, Attn: Linda Thorpe 

Dr\Tl: AND TIME 

1/8/2010 10:00 am 

0 YOU .ARE COMMANDED to· penn it inspection of tne tol!owing premises a( the date and Umc specified below. 

I'REMJSfiS I OA11!ANOTIME 

Any organization not a party to this suit that is subpoenaed tor the taking of a deposition shall designate one or more otlicers. 
dirccton;, or managing agents. or other persons who consent to testify on its beh.nlf, and may ~cl forth. for cnch person designated, the 
matters on which the person will testify. Federa1 ·Ruies ofCivil Procedure, 30(b)(6}. 

ISSUING OfFICER' DATI! 

12/1612009 

!~SUING OFPICEt,·s NAME. DDRESS AND PHONE NUMBER 

Randall A. Pinal, 110 West A Str-eet, Suite 1100, San Diego, CA, 92101, (619) 645-3075 

• 11 a~ linn ,, r•~•Llmy 111 dt:>troel mh.-r rh~n district ur i~su:mcc. swle disuicl und<:t Cit$<> number. 
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<tamB1't~ ~ R1itB:tflP!REYI1tD ~a:ff3ID 
A0ll8 I Rey. 12!\!f!) Suboo~on ht a Civil Ca~c 

PROOF OF SERVICE 
DATE PLACE 

SERVED 

SF.R VF.D ON (PRINT NAME} MANNER OF SERVICE 

SERVED 8\' (PRINTNAME} T.ITl£ 

DECLARATION OF SERVER 
---------------------------

1 declare under penalty of perjury under the laws oflhe United States of America that the foregoing information conlained 
'in the Proof of Service is true and correct. 

Executed on 
PAT£ SIGNATURE OF SE!RVER 

ADDRESS Of S~VER 

Rule 45. Federal Rules or C'ivil Pmccdurc. SubdiYision~ (c), (cl), 11nd (c). ~s llll'l~nd~.'d ou December 1;2006: 

t~l PKOH~·noN <Jt' VliXSO}<s Suu , .. ·t ro SoJnr<.niN.•S. 
( I) A lli!R)'OUU .UOI>U.')' n:~vonlibk fut (I!< inulS'Ite< •nd~VIC<:\lf• <Ub(lCla1>1 slooll olll<o 

fQOOIOllbk: step. Ill a110id impw:lnt; uoo<b: bunlcn or <~ D11 ~ p.-11011 S\lbjc~l 10 IIIII 
sub~WJCM. noc 'uton o>D beblltfufwltich u.: subpt"'llll wlls iSSIK.-d ~II <:~~fostt thi\: dill)' ~lid 
ifllpOSe Uf>M the party Of nuon'K\)' in blt'uclo or thi~ dilly fin oppropriute i'ilnc:tioo, which onoy 
mtludu. boo is oll!l lilllhed 10.10.1 011min~s md • ~<•tonableal.lome~·· fee. 

[2) (A) II p••'SOII ~oonmonded to produce and ptrmit l~tion. copying, ttsdn~;. or 
SKtnplinu nf\losi~nalotl~lt«:Uuoil~ally ''""'"~~ infonnutiun,lxtuks, pope~, t!o~uments ortanlliblc 
lhlllll". Ul' in•l"'~llon or pn:mi ... nc-:d IIIII nppc~r in peoo• al Uoc pluce of produclinn nr 
m•potliOoo uu!~Si/ OOIIlttNindcd IO oppoor ror dopO>ilfOII. hearing (l(lnOJ. 

(11! Svbjeet to p•l'ill.!rdph (dJ\Z) oflbif rule, n person <Oonominded to produ~ ~nd pcnnit 
in,peclion, copyln~. l~ting.or Slil)lpllng on•Y· Wilhin 14 d:o)'S ~Iter serviod o(lh< subpocnn ot 
bcfcro~ Jho! thnc spoeificd ror complmnct If •U<h tim.< i~ lei$ dum 14 d;oys ofler service, SL'fV~ 
upi)n tho p;~ny orniiUil'l")' dc;iJ;ltatcd in 1h~ ~ubp~<n~ wri11co1 <>lijcctiun ,,. prutlucin11 ~ny or ~II 
ot'ohu dcslgmoletlln:ltcriall>'Qr iDSpocti<>n t>fll oo pn:mill:$ · or 10 pn1dw.:in~ ~lectronio.lolly slo"-d 
iu!Omllllh>n in ttl• 1\Jnb l>l t<mns n:ltuust<d. f f objection ~ niGdc, ell~ p~ 11)( ~oNing d~ suhpoenn 
>1~,11 not be entitk-d 10 iUSJI~I. COp)', teSt. Or &3110plc llle matCtjql, Ot i!lSpcol tli~ {'Ritli~ Cl<CCjll 
pu.,uontto >11 ord>:rurct..,.,.,.,n bywlli<:h 1he subpomo IY3t issvtd. lfobjoo:lionl!.ls bton made. 
I~ Plii\Y S<tvinl: th~ ~M rmy, lfi?Oil Mlico lo Uoc 1"'1>411 eammanllcd to plOd~~<:c. mov= 
• t "''Y ~imc lOr •• order Ill eontpc:Htle produl:tion, I~ ion. copyiloJ!. !Citing. or~~. 
Such lin order lo CDollptl•Nill P!'HOC~nny po12on who is not o party Or an atfiooroh paey tium 
'fi!l"iliconlet<p"rue·I'Olull!ng mnn the IR~p«:tion, copyi111, t<•lill\:, t>r $:1m)lliug·cotnmonded. 

(JJ (A) 0111im"Ty trontion. the coull. b)' wbfeh a lllbpo<:na w.s i>Sucd sll~ll quash or modifY 
1l1e $Ub,.,ucolo of d 

til fllils 111 ttllow n:~•on:>blt limo for 0:0011>lioneo; 
(ii) n:quiRI~ • l'~'"''u wtxo l$ not o pMyor anofficcrof11 pliny I<IUOivoll<> • pi~L" 

muN llo:oot 1 (10 mile• l~&onolhopf•c~ whurc IIM<I·fX!N<on ro:$idc<.os on•ploycilor rcs;utorly ll'llnvuc\S 
hu"""''' "' rol>lUO.~~ccptll~•t.•vbj•cl tn lh< provi~lo""ofcl~•~lcl(JI(BI(ilil o(this role. •uch 
Jt p.:r,;on n~r Ill urUct' tu tttJcnd trinl he ..:unmutnd~d to tnwd fron'l ;,uy .$tJt:.h phacs: ,.,·ithm thiS 
.r4'" in whioh th< IO.loolus bold: 

(oii) '"'IUiN~ df;-elosur• uiJ>nvolc!>cd nr"chet oroolc:o:tc:<l mmtcl'Rnd no cxcoplion or 
"•1tn·~r llllJt\ies, nr 

(~>J sl:bJ.,;I$o pcl1l<>l1 lvu11dw burden 
(1\) ll' 0 IUbpoc.'ll! 

(i) n:quif\:S~k"'lr" nfoorA<k "''""' uWUI\:l'(lllllicJ.!~~'!i n:=m:h.okwkl{ll111.1ll. 
u• '-"\M1nt~Al m!vrmuttUtL or · 

(ii) ~~.IN. of •n unn:1~11\1!d QXI'I'fl'& opinion Qr uuon~lion nOt 
olc,~n'binl( •P•~ific ~VCltts tlroccu""lll'CS in dilpute and rc;ulliop fron1 !Ill' expo: <I'< study rn..clt 
uut ~~ tlw 0\'quo:st (tr;my por!y, or 

!hi) n:qvtr .. a p.:dootwiKI b ,.,, U pU\1.)' Or';lll oO'ocor ur~ patty k) ii)Cu7 sub.stontiol 
••1"'11'" '" 'll'"'' '"''J't' U11tn 100 tnih:.< to;oncnu 1riol. rhe Gourt lim). ttlpr<Mel "p~r><~n·•uhjL~I 

I<• or o/l'ecC<d b)· d~· .aobpocua. qu;oslo or modify IIIC subp~w\lO or. l(~tc v•ul:ion wl.,..., b<l"ll 
11,.. ""'1'00"' is imJo:d shaws u ~vbso..uiol need fl>r 1111: t<Sti111001Y llf' lll:liA:ri;,l tll:OJ ""·'"IU4 be 
olll<:l'l\'ioc nt<!l witltotrt llndJl<> hardsblp and assun."< th:ll ~penon IU wbolrtlh< 'llbpot118 if 
~ddruscd will be reasonob(y comJlCIUIIICd. 1111: to~n INIY ortll:r ;v>ptJOnnce or prod\IJ:tiun unf)· 
upon •pecilil;d ccoditions. 

(d) Dt,mllS IN RliSPO>It:li><G1'0 SUBI'OO/A. 
(I) (A) A pt~Stm rtspondinu 10 n sorbpo~no 10 pmdurc dQ<:wno:nts shoJI produoo 1locm ·~ 

lhuy•~ lctpt io the.u•u•il course ufbbsiooc.s nr,lo~lluoyoniz~rind label th~nooo <C!rruSpond wioh 
lho t~f•L'<Irics in doc d»tn."Ul<l. 

(B) li'a subpoena does noupodf)l !l1e form~r rofTflS rorproduciu~tukclr<nll~•ll)' """'d 
lofn11110toun. ~ ~umn responding to u subpucnu 11\U!I produc( th~ io!OmlOIIi<on in ,. form or 
(.:>ml.'lloo which ttl~ pttiOII ordinarily oODfiiiRill~ itoo· in • foon ur (unn' llo•t on: ICO<Qn,bl)' 
~~~·bl<. 

((') f\ P"'""" n:sponding ou • suhpo11:n• need 11111 pmduco !he: :s<tme cloo:ttutoi<•ll.l' slotod 
inronrotlun in. mo11: tb:uo one Ibm>. 

(ll)ll p<rson n:$poDdjoll to • S\Ob(Xl<JJ> ll<!cd 1101 provilk: discovory of •loctroni•olly 
>~Ored infanaarion r rom sources !hot tho person ld.:J~Iifiu,. Nil rnuombly OJ<ccuii>Jc b<!t'ouso 
ofur~bunlenorec.1. Ott motion WICOnl!'Cl disc:overyor JOqwsh,thc JIC'ISOh ff\lm whom 
dise<Wtl)lis~ 10001oowlhor tloo.iuf'u"""!ion -glo4 isnoct'CIISOnlblyoceessil>kboc.wsc 
ofundu~ bordc11 oreo!t lrthal mowing is mode, the coun mny nonellleloss anlor discatwy 
ll'om soJehsourccs ift!le rcqucslin~ P•"Y shows QOOd ~1151!. co11:1idoruog lhe limitoti""' ufRul• · 
l 6(hl(21((). Tit~ CGUrl m<!Y SpecifY<:vooditlO/IS for lho UiSC0\'1:1)'. 

(21(~) Who" .ifll'onn~nian subjccl to o 1uhpocna is wid1hcld t>n aolaiU> lhot n " pn v il.,~cd 
or ~u&j~C( 10 prott<'tiOn 8$ lrial-pnip.1rolilllllfiOicri~ll. oh~ cloloO 'hall bl: <node C.<pr..,;sl~ nn<J 
~h.! II be $Uf1Pnt1od by• dc•crlplloQ o({h~ nature of the doaunonl$, oommunlcolino"'· or tloin~~ 
om pro<!lli:cd llo:>l i• •lffflcicnl tn cn•blt d oc l]c111•nditoll ~any 10 .:onlost the clnim. 

(B) I r infonmtion is ~rodu~cd In rcsponsu to" subpoena that i~ subjccl IO. dointnf 
privfi<¥C or of pi'IIICCiion P$lri•l·ptcpnnotfon matorinl, the pcrstl)l on:oking tloo d•illl II!Oty nuli(y 
~ny pany 1l1a1 rco:civt'd lh• infbno.11i0u of tloe Cl3im and tit< basi~ fOr iL 1\ftCI belfllli\Oti fied. 
n p•rty mu$1 promplly rctum. ~tt}UcJtor. t>r dus\roy t\o< spcci ficd in ronu~tion and >ny ~<11•i•~ it 
hou Mu may not us.> or do~doS<O lltc infomo:otlon untillhc elnitn i• rcsol"cd. A "'""ivillj! n••1Y 
m~)' pm.lTipll~ pr<seJit Jl>e infom11lion wIll< court ul>dctxa! lbr a dc:t<tlni<~lilln ~'l' 1hc: clonn. 
tr tl1C r<C<"ivinll p~l1)' daclosed th<: infOrllllrion before bol111: 1\!J~r...s. it '"""' t~kc rtasouobl< 
"'~ to M rio:•c iL '!0.: ]l<!tSon who prookr<:11d the infllmlllli<»l mW'I pn:serve dlC mfon1~1l oon 
onlil lhc <:hum u l\.wlv<V 

(a) CU!.'ft!MtT. Fai lun: or •n)' prl'll<'ll without Cldequole <XCVtC lo olx'y u $Ubpot:tlo SCI\'Cd lll\011 
thM pcrt~on 11\~Y br deem•d :o <oul"'"l'' ul' dl< c,ou~ from .whieh the ntbpoen~ iuu<d. 1\n 
nde~u~1•. cau1~ fur failutl! ~· obcy·cltiSI' wh•n a subpooovo purporu to r.qttil'll • n<>npnny to 
•llond '" produc.: a1 u plrn:~ no! whhin 1hc lin oils ~rovht.:d by claus< Iii) or lubp•~·~nooh 
(•' l(ll!Al· 
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ATTACHMENT 

Pursuant to Federal Rule of Civil Procedure 45J the State of California, defendant in Big 

Lagoon Rancheria v. SLate of California, U.S. District Court, Northern District of California, No. 

CV -v9-1 47 t ~CW, hereby commands the custodian of records for the United States Department 

of the Interior. Bureatt of indian Affairs, North~rn California Agency (81A Northern Calilomia 

Agency) to produce tor inspectiqn and copying the items specifically listed below that are in its 

possession, custody or control. The production ofsaid items for inspection and copying shall 

take place at 10:00 a.m. on January 8, 2010, at the Califomia Attorney General's Office. 1300 1 

Street, 15th Floor, Sacramento, California, 95814. Alternatively, on or before the date and time 
. . . 

indicated above, the custodian of records may serve legible photocopies of the responsive items 

on the State's counseJ, provided that the BIA Northern California Agency retains the originals or 

copies from which such reproduction was made until the final disposition of this action. 

The production shall be pursuant to Federal Rule of Civil Procedure 45, and in 

accordance with the definitions set forth below .. 

DEFINITIONS 

J. "9 ACRES'' shall mean the real property acquired by the United States on July 1 0, 

1918. for the 1ight of use and occupancy of Jim "Lagoon" Charley and his family, and such other 

Indians as the Secretary of Interior may see f)t to settle on the tr.act. 

2. .., 1 ACRES" shall mean the real property acquired by the United States on July 

20, 1994, to be held in trust for the BIG LAGOON RANCHEIUA, more particularly described in 

the records of Humboldt County. California as Lot 2 ofSection 13,. in Township 9 North, Range 

l West of lfumboldt Meridian, as shown by the official plat of the Government Survey of said 

Township. EXCEPTING THEREFROM that portion thereof: described as follows: 
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BEGINNING at a point on the South line ofsaid Lot 2, distant 10 chains Easlerly thereon from 

the Southw~st corner of said Lot 2; running then Nertherly 14.50 chains on a line parallel with 

the West fine of said Lot 2, to the waters 9f Big L-agoon; thence in a Southeasterly direction, 

along the shore of the Big Lagoon, to the line between Lots 1 and 2 of said Section 13; thence 

West along the South line of said Lot 2, 9.24 chains more or less, to the point ofbcginning. 

3. "B IA'' shall mean the Department of the Interior, Bureau of Indian Affairs. 

4. "BIG LAGOON RANCHERIA" shall mean the Indian tribe identified on the 

BIA's LIST OF FEO.E~ALLY RECOGNIZED 'INDIAN TRIBES as the Big Lagoon Ranchcria 

of Smith River Indians, or the Big Lagoon Rancheria. 

5. "CALlFORNlA'RANCHERIA ACT" shall rriean the California Rancheria Act, 

Pub.L. No. 85-671, 72 Stat. 619 (1958) {as amended by Pub.L. No. 88-419, 78 Stat. 390 (1964)). 

6. "DOCUMENT" shall mean original (unless otherwise indicated) or duplicate 

writings, recordings, and/or ph~{ographs as defineo in Federal Rule of Evidence 1001, und 

further includes, without limitation, any handwriting, typewriting, printing, photostatting, 

photographing and any other means of recording upon any tangible thing, any form of 

communication or representation, including letters, words, pictures, images, sounds, or symbols, 

or combinations of them. It includes, without limitation, notes, memoranda. letters, reports. 

telegrams, telexes, publications, contracts, summaries, analyses, compilations, tabulations, 

st1.1dies, tr-c~nscripts, and recordings (including, without limitation, electronic recordings on 

audiotape, videotape, computer disks, hard drives, flash drives or other electronic media storage 

devices, internal memory, magnetic tape, CD-ROM, electronic mail/messages, and attachments 

thci'eto). It further includes, without limitati.on, all file copies, all other nonconforming copies, 

no matter how prepared (therefore including eler.tronic nonconfonning copies), and all draft 
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proposals in connection with such document, whether \.Jsed or not. [t further includes the files, 

folders, notebooks, and/or binders in which any such document is maintained. 

7. . "LIST QF FEDERALLY RECOGNIZED fNDIAN TRIBES)) shall mean the 

BIA 's list of"lndian Tribal Entities That Have a Govemment-to-govcmmeiit Relationship with 

·!he United States," 44 ·Fed. Reg. 7235 (Feb. 6, 1979), and each list offederally recognized Indian 

tribes subsequently published by the HIA in the Federal Register, including, without limitation, 

each list of"lndian Entities Recognized and Eligible to Receive Services from the United 

States," as published in the Federal Register pursuant to section I 04 ofthc Federally Recognized 

Indian Tribe List Act of 1994, 25 U.S.C. 479a-l. 

8. "OCCUPY" shall mean to use orreside in or on. 

9. "PERTAINTNG TO'' shall mean in whole or in part consisting, containing, 

conceming, embodying, identifying, stating, consisting of, relating to, referring to, dealing with, 

responding to, reflecting,. supporting, cOJmected with, commenting on, discussing, showing,· 

describing, tnentioning> a11a-lyzing, evidencing, or having any logical or factual connection with 

the matter referred to. 

10. ''YUROK TRIBE" shall mean the lndiail tribe identified on the BlA's LIST OF 

FEDERALLY RECOGNIZED INDIAN TRIBES as the Yurok Tribe of the Hoopa VaJJey 

Reservfttion, or the Yurok Tribe of the Yurok Reservation. 

l 1. All retetences to the singular include the plural, and all references to the plural 

include the singular. All references to the lnasculine gender include the feminine and neuter 

genders and vice versa. 

12. Each word used in these definitions and demands has the meaning ascribed to it in 

the l~andom House Webster's CoHege Dictionatj· (! 995), tm[ess otherwise herein de tined. 
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.DOCUMENTS TO BE PRODUCED 

Demand for Production No. 1: 

Each DOCUMENT PERTAINING TO any agency ofthe Unit-ed States authorizing-any 

~rson to OCCUPY th~ 9. ACRES from Januar.y I, 1918, to the date of this demand for 

prodi:n;tion. 

Q..emand for !"reduction No. 2: 

Each DOCUMENT PERTAINING TO any agency ofthe United States authorizing any 

person to OCCUPY the ll AC'RES from July 20, 1994, to th~dnte ofthis demand for 

production. 

Demand for Production No. 3~ 

Each.DOCU1vt:ENT PERTATNING TO the lineal descendants of each person authorized 

by any agency of the United States to OCCUPY the 9 ACR:E_S from January I, 1918, to the date 
. 

of this demand fnr product.ion. 

Each DOCUMENT PERTAINING TO the lineal descendants of each person authorized 

by any agency of the United States to OCCUPY the 11 ACRES from July 20, 1994, to the date 

of this demand for production. 

Demand for ProductiQn N_g_~: 

Each DOCUMENT PERTAINlNG TO BlA ' s placement of BIG LAGOON 

RANCHERIA on the UST OF FEDERALLY RECOGNIZED £NDIAN TRIBES. 
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Demand. for Production No. <2: 

Each DOCUMENT PERTAINING TO the tennination of BIG LAGOON RANCHERlA 

as a federally recognized lhtlian tribe or tribal entity entitttd to receive services from the United 

States pursuant to the CALIFORNIA RANCHRRIA ACT. · 

Demand for Production No.7: 

EacJ. VOCUMENT PERTAINfNG TO the distributecs ofBlG LAGOON 

RANCHERIA'S assets upon tennination of BIG LAGOON RANCHERIA as a federally 

recognized lndiM tribe or tribal entity entitled to receive services from the United States 

pursuant to the CALIFORN1A RANCHERIA ACT. 

Demand fbr Production No.8: 

Each DOCUMENT PERT A1NING TO the BIA's decision to classify BIG LAGOON 

RANCHERIA as a federally recogn1zed Indian tribe or tribal entity entitled to receive services 

from the United States after such statns had been tem1inated pursuant to the CAUFORNfA 

RANCHERJA ACT. 

Demand for Production No. 9: 

Each DOCUMENT PERTAINING TO the HoopawYurok Settlement Act, Pub.L. No. 

J 00-580, s· I 1, I 02 Stat. 2935, 25 U .S.C. § l300i-10, including, without limitation, the 

circumstances surrounding or leading to the enactment of the statute. 

Demand tor Production NQJ_Q: 

Each DOCUMENT PERTAINING TO the membership ofBlG LAGOON 

RANCHERlA. 

Demand for Production No. 11: 

Each DOCUMENT PERTAINING TO a constitution for BIG LAGOON RANCHERIA. 
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J)cmand tor Production No. 12: 

Each DOCUM~NT PERTAINING TO the relationship between BIG LAGOON 

RANCHERJA and the YUROK TRIBE. 

DemS\nd for Production No. 13: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim ''Lagoon" 

Churley and his status as a member of an I,tJifin tribe. 

Demand for Production No. 14: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim ·'Lagoon" 

Charley and whether th~ indian tribe of which he was a member, if any, was under federal 

jurisdiction in 1934. 

Demand for Production No. 15: 

Each DOCUMENT PERTAlNING TO the person commonly known as Jim "Lagoon" 

Charley and whether at any lime any agency of the United States granted him, or any ol'his 

lineal descendants, authority to OCCUPY the 9 ACRES. 

Demand for Production No. 16: 

Each DOCUMENT PERTAINING TO the person commonly known as Jim .. Lagoon'' 

Charley and whether nt any time any agency of the United States granted him> or any of his 

lineal descendants, authority to OCCUPY the II ACRES. 

Demand for Production No. 17: . 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and her status 

as a member of an Indian tribe. 
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Demand tor Production No. 18: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

the Indian tribe of which she was a member, if any, was under fedcraljurisdiction in I 934. 

Demand for Production No. 19: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

at any time any agency of the United States granted her, or any of her lineal descenda~ts, 

authority to-OCCUPY the 9 ACRES. 

Demand for Production No. 2Q: 

Each DOCUMENT PERTAINING TO the person known as Lila Williams and whether 

at any time any agency of the United States granted her, or any of her lineal descendants, 

authority to OCCUPY the I I ACRES. 

Demand for Production No. 21: 

Each DOCUMENT PERTAlNING TO the person known as Tom Williams .!Uld his status 

as a member of an Indian tribe. 

Demall.d for Production No. 22: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether 

the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934. 

Demand for Produ~tion No. 23: 

Each DOCUMENT PERTAINING TO the person known as Tom Williams and whether 

at any time any ag~cy of the United States granted him, or any of his lineal descendants, 

authority to OCCUPY the 9 ACRES. 
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Demand for Produt1:ion No. 24: 

Each DOCUMENT PERTAINING TO the person known ·as Tom Williams and whether 

at any time any agency of the United States grantP.d him; or any of his lineal descendants, 

authority to OCCUPY the II ACRES. 

Demand for Production No. 25: 

Each DOCUMENT PERTAINING TO the person known as Beverly Moorehead and her 

status as a member of an Indian tribe. 

Demand tor Production No. 26: 

Euch DOCUMENT P.BRTAINING TO the person known as Beverly Moorehead and 

whether the Indian tribe of which she was a member, if any, was under federal jurisdiction in 

1934. 

Demand lor Production No. 27: 

Each DOCUMENT PERTAINJNG TO the person known as Beverly Moorehead and 
•. 

whether at any time any agency ofthe United States granted her, or any ofller lineal 

descendants, authority to OCCUPY the 9 ACRES. 

Derrvm.c! for Produttion No. ?8: 

Each DOCUMENT PERTAINING TO the person known as Bevel'ly Moorehead and 

whether at any time any agency of the United States granted her, or any of her lineal 

descendants, authority to OCCUPY the 11 ACRES. 

Demand for Production No. 29: 

Each DOCUMENT PERTAINfNG TO the person known as Ted Moorehead and hi-s 

status as a member of an fndian tribe. 

Exhibit F- 000083 
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Demand fot Production No. 30: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether 

the Indian tribe of which he was a member, if any, was under federal jurisdiction in 1934. 

Demand for Production No. 31: 

Each DOCUMENT PERTAINING TO the p'etson known as Ted Moorehead and whether 

at any time ail:' 'lgency of the United States granted him, or any ofhis lineal descendants, 

authority to OCCUPY the 9 ACRES. 

Dem.m;d for Production No. 32: 

Each DOCUMENT PERTAINING TO the person known as Ted Moorehead and whether 

at any time any agency of the United States granted him, or any of his· lineal descendants. 

authority to OCCUPY the 11 ACRES. 

Demand for Production No. 33: 

Each DOCUMENT PERT A JNIN G TO the 8 IA' s understanding of the phrase "uncler 

Fcderi!.ljurisdiction" as it is-used in the Indian Reorganization Act, ch. 576, § 19,48 Stat. 988,25 

u.s.c. § 479. 

SA2009309375 
8()41 t 449.doc 
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Randy Pinal - RE: FW: Big Lagoon Rancheria litigation 

From: Randy Pinal 
To: Karen Koch 
Date: 2/5/2010 3:46PM 
Subject: R£: FW: Big Lagoon Rancheria litigation 
CC: Sara Drake 

Karen: 

I apologize for the delayed response but the State will not withdraw its Touhy requests and subpoenas duces tecum 
issued to the BIA Northern California Agency and Pacific Regional Office in Big Lagoon v. State of California. As I 
indicated In our previous discussion, I would be more than happy to discuss with you or BIA staff any suggestions for 
modifying the requests. 

Randy 

>>>''Koch, Karen" <Karen.Koch®sol.doi.gov> 1/2812010 2:49PM>>> 
Sure. Based on the direction from the Assistant Secretary regarding review of the Tribe's jurisdictional status, would 
you anticipate modifying or withdrawing your Touhy request and subpoena seeking BIA records for use in your 
litigation with the State? - K · 

From: Randy Pinal [mailto:Randy.Pinal@dQj.ca.gov] 
Sent: Thursday, January 28, 2010 5:13PM 
To: Koch, Karen 
Subject: Re: FW: Big lagoon Rancheria litigation 

Thank you. 

>>>"Koch. Karen" <Karen.Koch@sol.dol.gov> 1/28/2010 2:10PM>>> 
Attached is the memorandum. 

From: Koch. Karen 
Sent: Thursday, January 28, 2010 5:09PM 
To: 'Randy.Pinal@doj.ca.gov' 
Subject: Big Lagoon Rancheria litigation 

Randy, 

Attached is a memorandum from the Assistant Secretary directing the BIA to request a remand from the IBIA of the 
October 2, 2009 decision to take land into trust for the Big Lagoon Rancheria. We will file a request for remand with 
the IBIA tomorrow. Please call me if you have any ques'tions. -Karen · 

Karen D. Koch 
Assistant Regional Solicitor 
Pacific Southwest Regional Office 
916-978-5687 (fax: 5694) 

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally privileged 
Information. It Is solely for the use of the intended recipient(s). Unauthorized Interception, review, use or disclosure is 
prohibited and may violate applicable laws including the Electronic Communications Privacy Act. If you are not the 
Intended recipient, please contact the sender and destroy all copies of the communication. 
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Randy Pinal- RE: Big Lagoon Rancheria v. State of California 

From: 
To: 
Date: 
Subject: 

"Koch, Karen" <Karen.Koch@sol.doi.gov> 
'Randy Pinal' <Randy .Pinal@doj .ca. gov> 
2/26/2010 12:00 PM 
RE: Big Lagoon Rancheria v. State of California 

CC: "Dutschke, Amy" <Amy.Dutschke@bia.gov>, "Facio, Cannen11 <Carmen.Facio@bia.gov>, 
"Lincoln, Shirley" <Shirley.Lincoln@BIA.GOV>, "Akins, Virgil" <Virgil.Aklns@bia.gov>, 
"Risling, Leonard" <Dale.Risling@bia.gov> 

Hi Randy, I was out sick yesterday. I just forwarded your email and will respond after coordination with my 
clients. - K 

From: Randy Pinal [mailto:Randy.Pinal@doj.ca.govJ 
Sent: Thursday, February 25, 2010 8:27 PM 
To: Koch, Karen 
Subject: RE: Big lagoon Rancheria v. State of California 

Karen: 

Any word on the BIA's response to my February 11 e-mail? Currently, the discovery cutoff ln the underlying 
action is tomorrow, February 26, 2010. The district court's local rules require motions to compel to be filed 
within seven days after discovery cutoff, which means I may have to file a motion to enforce the subpoenas 
issued to the BIA by March 5, 2010. 

Randy 

>>> "Koch, Karen" <Karen.Koch@sol.doi.gov> 2/11/2010 11:37 AM >>> 

Sounds good. I will let you know what we come up with as soon as possible.- K 

·--- ·-·--- --- - --·---- --·-----·---- -----·-·-·-·--·---···-- - --·- ·-·-··- --- ·--··------· 
From: Randy Pinal [maHto:Randy.Pinal@doj.ca.govJ 
Sent: Thursday, February 11, .2010 2:3S PM 
To: Koch, Karen 
Subject: RE: Big lagoon Rancheria v. State of california 

Thank you, Karen. Because you Indicate that you have forwarded my e-mail to your clients, I will not duplicate 
your efforts by also sending them a copy by facsimile. 

Randy 

>>> "Koch, Karen" <Karen.Koch@sol.dof.gov> 2/11/2010 11:29 AM >>> 

Randy, 

Exhibll H - 000090 
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Thank you for your email, which I've forwarded to my clients in BIA, who are estimating the time that will be 
required to search and copy records relevant to the narrowed request. As we discussed, some of the 
requested records are privileged due to privacy concerns, so the requests and production will also have to be 
reviewed to determine whether documents must be withheld on those grounds. 

Unfortunately, as we also discussed, due to numerous privacy concerns associated with searching and copying 
documents that may include private information concerning multiple individuals and tribes, we cannot reduce 
the time requirements associated with searching and copying by allowing a paralegal from your office to assist 
with this effort. 

The Department will consider whether to grant your request for documents in light of the Touhy requirements 
at 43 CFR 2.88, and will particularly consider whether the time required for searching, copying, and reviewing 
may affect the BIA's ability to conduct official business unimpeded. The fact that you have narrowed your 
request will factor into this decision. 

The Department will consider the State's request for a discretionary fee waiver once an assessment of the 
scope of searching, copying, and reviewing the records is completed, in light of your narrowed request, and will 
provide a response to your request as quickly as possible. 

Karen 

From: Randy Pinal [mailto:Randy.Plnal@doj.ca.gov] 
Sent: Thursday, February 11, 2010 1:48PM 
To: Koch, Karen 
Cc: Shillito, Daniel 
Subject: Big Lagoon Rancheria v. State of Calffornia 

Karen: 

Thank you for talking to me yesterday about the subpoenas duces tecum that the State served on the BIA 
Pacific Regional Office and Northern california Agency In Big Lagoon Rancheria v. State of california on 
December 18, 2009. This e-mail confirms that Document Request #9 in both subpoenas seeks documents that 
pertain only to the Special Considerations section of the Hoopa-Yurok Settlement Act codified at 25 U.S.C. § 

· 13001-10, and not the entire Act. The State can narrow the request further to Include documents that pertain to 
25 U.S.C. § 1300i-10, subdivision (b), and the option given to Big Lagoon Rancheria members to vote to merge 
with the Yurok Tribe. 

With respect to the State's request for a fee waiver, you indicated BIA Pacific Regional Office staff have spent 
three hours preparing documents responsive to the subpoenas and that BIA is willing to waive fees fur an hour 
of that time. Presumably, this waiVer would be granted pursuant to 43 C.F.R. § 2.20(a)(6). As I indicated, 
however, due to the current economic climate the State is In the unfortunate position of having extremely 
limited financial resources at this time, making payment of fees in this instance problematic. Nonetheless, the 
requested documents are essential to the State's defense in the above-entitled lawsuit, which turns, in part, on 
the status of the United States' relationship with Big Lagoon when Congress enacted the Indian Reorganization 
Act in 1934. We also believe a fee waiver may be warranted under 43 C.F.R. § 2.19. Because we were able to 
narrow the scope of Document Request #9, and remain willing to work with the BIA to narrow the scope of any 
other requests and provide the assistance of our paralegal to help alleviate any potential burden on the BIA in 
respOnding to the subpoenas, we request BIA reconsider the discretionary fee waiver under 43 C.F.R. § 2.20(a) 
(6). If that request is denied, then please provide me with a fee estimate, which will help inform our decision 
whether to request a fee waiver under 43 c.F.R. § 2.19. 
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Please let me know if your understanding of our conversation is different, or if you have any other questions or 
comments. As I do not have e-mail addresses for the Regional Director of the Paciflc Regional Office or the 
Superintendent of the Northern California Agency, I will copy them with this e-mail by facsimile. Thank you for 
your consideration. 

Randy 

CONFIDENTIALITY NOTICE: This communication with its contents may contain confiden1ia] and/or legally 
privileged Information. It Is solely for the use of the intended recipient(s). Unauthorized interception, review, use 
or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy Act. 
If you are not the Intended recipient, please contact the sender and destroy all copies of the communication. 

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential 
and/or legally privileged information. It is solely for the use of the intended recipient(s}. 
Unauthorized interception, review, use or disclosure is prohibited and may violate applicable 
laws including the Electron!c Communications Privacy Act. If you are not the intended 
recipient, please contact the sender and destroy all copies of the communication. 

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential 
and/or legally privileged information. It is solely for the use of the intended recipient(s). 
Unauthorized interception, review, use or disclosure is prohibited and may violate applicable 
laws including the Electronic Communications Privacy Act. If you are not the intended 
recipient, please contact the sender and destroy all copies of the communication. 
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EDMUND G. BROWN JR. 
Attorney General of California 
SARA J. DRAKE 
Acting Senior Assistant Attorney General 
RANDALL A. PINAL 
Deputy Attomey General 
State Bar No. 192199 

110 West A Street, Suite 1100 
San Diego, CA 92101 
P.O. Box 85266 · 
San Diego, CA 92186-5266 
Telephone: (619) 645-3075 
Fax: (619) 645-2012 
E-mail: Randy.Pinal@doj.ca.gov 

Attorneys for Defendant State of California 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

BIG LAGOON RANCHERIA, a Federally CV 09~1471 CW (JCS) 
Recognized Indian Tribe, 

v. 

STATE OF CALIFORNIA, 

DECLARATION OF RANDALL A. 
Plaintiff, PINAL IN SUPPORT OF DEFENDANT'S 

MOTION TO CONTINUE FACT 
DISCOVERY COMPLETION DATE 

Defendant. 

. Date: March 17,2010 
Time: 9:30 a.m. 
Courtroom: A, 15th Floor 

Federal Building 
450 Golden Gate A venue 
San Francisco, CA 94102 

Judge: The Honorable·Joseph C. Spero 
Trial Date: n/a 

----------------~ Action Filed: April3, 2009 

I, Randall A. Pinal, declare as follows: 

23 1. I am an attorney at law duly admitted to practice before this Court and the courts of 

24 the State of California. I am a Deputy Attorney General employed by the California Attorney 

25 General's Office, and I represent Defendant State of California (State) in the above-entitled 

26 matter. I make this declaration of my own personal knowledge, and, if called as a witness, I 

27 could and would testify competently thereto. 

28 

Dec1. of Randall A. Pinal in Support ofDef. 's Mot. to Continue Fact Discovery Completion Date (CV 09-147 l CW 
(JCS)) 
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1 2. On March 4, 2010, I received from the United States Department of the Interior, 

2 Bureau of Indian Affairs (BIA) Pacific Regional Office, documents that purport to respond to the 

3 subpoena duces tecum in this action that the State served on the BIA Pacific Regional on 

4 December 18, 2009. 

5 3. The documents produced by the BIA Pacific Regional Office are incomplete and I am 

6 reviewing them to determine whether any dispute$ that may arise between the State and the BIA 

7 Pacific Regional Office could be resolved informally, or if further action is necessary to enforce 

8 the subpoena issued to that office. 

9 4. Karen Koch, Assistant Regional Solicitor for the Department of the Interior, 

10 represents the BIA Pacific Regional Office and has requested addition~:tl information from the 

11 State as her client considers a further response to the State's subpoena. The State is preparing a 

12 response, which will be provided to Ms. Koch on or before March 17, 2010. 

13 5. To date, the State has not received documents from the BIA Northern California 

14 Agency or the United States Department of the Interior, Assistant Secretary-Indian Afflirs that 

15 respond to the subpoenas duces tecum in this action that the State served on those offices on 

16 December 18,2009, and December 22,2009, respectively. 

17 6. Attached as Exhibit K is a true and correct copy of Plaintiff Big Lagoon Rancheria' s 

18 (Big Lagoon) First Set of Requests for Production of Docwnents to the State, served on October 

19 28, 2009. 

20 7. Attached as Exhibit Lis a true and correct copy of the State's Request for Production 

21 of Documents (Set One) Propounded to Big Lagoon, served.on November 16, 2009. 

22 8. Attached as Exhibit M is a true and correct copy of the State's Interrogatories (Set 

23 One) Propounded to Big Lagoon, served on November 16,2009. 

24 

25 

26 

27 

28 
2 
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9. Attached as Exhibit N is a true and correct copy of the State's Request for 

2 Admissions (Set One) Propow1ded to Big Lagoon, served on November 16,2009. 

3 I declare under penalty of perjury of the laws of the United States of America that the 

4 foregoing is true and correct, and that this declaration was executed on March l 0, 2010, in San 

5 Diego, California. 

6 s/Randall A. Pinal 
RANDALL A. PINAL 

7 Deputy Attorney General 
SA2009309375 

8 8043932 l.doc 
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(JCS)) 

ER-404 



Case4:09-cv-01471 -CW Document88-84 Filed0?/01 /10 Page1 of 4 

Exhibit MM. 

ER-405 



Case4:09-cv-01471-CW Document88-84 Filed07/01/10 Page2 of 4 

United States Department of the Interior 

I=' REri.Y Rt:Fe l! TU: 

Real Estate Services 

VIA FEDERAL EXPRESS 
Randall A. Pinal 
Deputy Attorney General 
State of California 
Department of Justice 
II 0 West A Street, Suite 1100 
San Diego, California 9210 1 

Dear Mr. Pinal: 

BUREAU OF INDIAN AFFAIRS 
Pacific Regional Office 

2800 Cottage Way 
Sacramento, California 95825 

MAR •· 3 7.010 

In response to the State's Touhy Request, enclosed from our Real Estate Services Division are copies of 
the below-listed documents. 

I. Fit~ No. 40142-1917 (313) pertaining t~ the purchase of the Big Lagoon Rancheria. 
2. Deed to the United States of America dated July 10, 1918. 
3. File pertaining to the fee-to-trust application by the Big Lagoon Rancberia for 

approximately 11.00 acres (APN 517-131-1 0). 
4. June 14, 1948 notes re Big Lagoon occupants. 
5. February 25, 1949 notes re Big Lagoon occupants. 
6. Summary of notes from file circa 1951. 
7. Memorandum dated September 23, 1954 re Big Lagoon trespass. 
8. Memorandum dated January 29, 1955 re Big Lagoon trespass. 
9. Memorandum dated June 30, 1967 re meeting with Mr. and Mrs. Thomas Williams and Mr. and 

Mrs. Ted Moorehead pertaining to development of distribution plan. 
10. July 21, 1967 letter to Thomas Williams re need to request a distribution plan. 
11. August I, ! 967 transmittal of July 28, 1967 request for a distribution plan. 
12. September 18, 1967 Advertising Order w/attached Public Notice re intention to hold election on 

the Big Lagoon Rancheria distribution plan. 
13. November 30, 1967 letter to Georgia Pacific Corporation re access road. 
14. December 7, 1967 letter to Pacific Gas & Electric re extension of electrical services. 
15. December 15, 1967 letter to the Commissioner transmitting the distribution plan. 
16. Plan for the Distribution of the Assets of the Big Lagoon Rancheria approved January 3, !968. 
17,. January 15, 1968 memorandum re posting of disll'ibution plan. 
18. January 16, 1968 letter from Georgia Pacific re access easement. 
19. January 18, 1968 letter to Georgia Pacific. 
20. January 18, 1968 memorandum to Area Director, subject: Big Lagoon Rancheria. 
21. August 9, 1968 BIA memorandum to Area Real Property Officer. 
22. August 13, 1968 memorandum to Area Director from Real Property Officer. 
23. August 14, 1968 memorandum to Area Director from Area Road Engineer. 
24. November 6, 1968 memo to File, subject: Big Lagoon Rancheria. 

TAKE PRIDE •9J?=:: 1 
INAMERICA ~ 
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25. February 6, 1969letter to Georgia Pacific re access road. 
26. June 6, 1969 letter to California Indian Legal Services (ClLS). 
27. December 18, 1969 letter to BIA from CILS. 
28. December 30, 1969 letter to Cll..,S from Acting Area Director. 
29. March 25, 1970 letter from California Indian Legal Services re need for services and 

condemnation of houses on Big Lagoon. 
30. ivfarch 25, 1970 letter from California Indian Legal Services to Indian health Area Offic~ re need 

f:>r water and sanitation facilities. 
31. April 3, 1970 letter to CIT..S requesting written request re withdrawal of request for tennination. 
32. April 7, 1970 letter from CILS to BIA clarifying request for water and sanitation. 
33. May 1, 1970 letter to CILS from BIA re proceeding with services. 
34. Letter from Theodore Moorehead and Thomas Williams received on June 12, 1970. 
35. June 24, 1970 letter from Gerald Griffith resurvey costs. 
36. June 29, 1970 letter to Griffith & Associates w/approved purchase order for survey. 
37. September 9, 1970 letter to Mr. and Mrs. Theodore Moorehead re BIA request for funds.· 
38. September 14, 1970 letter of the Commissioner of Indian Affairs from Sacramento Area Director 

requesting funds for Big Lagoon. 
39. October.29, 1970 letter to BIA from CILS. 
40. December 17, 1970 letter to Cll..S from BIA re·boundary survey. 
41. August 7. 1979 me~orandum to Sacramento Area Director re Revocation of Distribution 

Plan for Big Lagoon. 
42. Federal Register Notice dated August 1, 1979- Revocation of Plan for the Distribution of Assets 

and of Continuance of Federal Trust Relationship. 
43. Mutual Termination of Lease and Lease No. 200273-95-20 (Virgil Moorehead). 
44. Residential Lease No. 200321-98~48 (Virgil Moorehead). 
45. Residential Lease No. 200355"07-57 (Roger Lara). 
46. Aerial photo and Big Lagoon boundary map. 

Other than the two approved residential leases, we have no record of other Rancheria occupants. We are 
aware that there are other Big Lagoon members residing on the existing trust lands; however, their 
occupation is by tribal land assignment which does not require Secretarial approval. 

Questions regarding these enclosures may be directed to Cannen Facio, Realty Officer, at (916) 978-
6062. 

Enclosures 

cc: Karen Koclr, Asst. Regional Solicitor w/o enclosures 
Chainnan, Big Lagoon Rancheria w/o enclosures 

Sincerely, 

Irene Gutierrez, Baker & McKenzie, LLP w/enclosures (for Big Lagoon) 
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IN REPLY 
REFER TO: 

Randall A: Pinal 

United States Department of the Interior 

OFFICE OF THE SOLICITOR 
Pacific Southwest Region 

2800 C~ltage Way 

Room E-1712 

Sacramento, California 95825-1890 

April 7, 2010 

Deputy Attorney General 
State of California, Department of Justice 
110 West A Street, Suite 1100 
San Diego, CA 92186-5266 

Subject: 

Dear Mr. Pinal: 

Touhy Request and Subpoenas Duces Tecum; 
Big Lagoon Rancberia v. State of California. U.S. District Court, 
N.D.: C~ifornia, Case No. CV 09-1471 CW 

.;' • J, • ~ . • • 

This letter responds to your letter ofbece~ber 16; 2009, regarding a Touhy request and a 
related s.ubpoena duces tecum directed to the Bureau· of Ihdian Affairs (BIA) Pacific Regional. 
Office and Northern California Agency in the subject proceeding . . This response also addresses 
your request for a discretionary fee waiver pursuant to 43 CFR § 2.20(aX6). 

Your correspondence indicates the State of Califomia is a defendant in Big Lagoon 
Rancheria v. State of California, United States District Court, Northern District of California, 
No. CV 09-1471 CW, wherein Big L!}goonRancheria (the "Tribe") alleges violations of the 
Indian Gaming Regulatory Act. Your letter indicates that the subpoena duces tecum is "for 
documents necessary for [the State's] defense in .Big Lagoon. " Sip.ce the United States is not a 
party to the proceedings before the U.S. District Cow1, the Department of the Interior's Touhy 
regulations at 43 CFR §§ 2.80-2.90 provide the means by which the documents may be obtained 
under these circumstances. See United States ex ref. Touhy v. Ragen eta/, 340 U.S. 462 (1951). 

The Touhy regulations govern testimony of Department employees and production of documents. 
The regulations provide that it is the Departrpent's general policy not to allow its employees to 
testify or to produce Department records either upon request or by subpoena. 43 C.F.R. ·§ 2.81. 
The regulations at 43 CFR § 2.84 provide that, in order for a request to be considered, a written 
request for a Department employe~'s testimony or Department records must: . . . . . . : . - ~ . . 
:. • ·· ... ·"(~) _r · · Ide~tffy the ~inployee or ~ecord; · · · ··· · 1 

• • • .. .. •• • • • 

· · · · .· (o) . · .Des~ii~e ~e ~el~varic~ ~fthe. de~~ed testi~~riy.ot' rec~rds to yom > · · . · 
!· . .. proceeding and 'provide a ccipy of the·'pleadings underlying yotifreqhesf 

(c) IdentifY the parties to your proceeding and any known relationships they 

ER-410· 
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Touhy Request and Subpoenas Duces Tecum; Big Lagoon Rancheria v. State of California 

have to the Department's mission or programs; 
(d) Show that the desired records or testimony are not reasonably available 

from any other source; 
(e) Show that no record could be provided and used in lieu of employee 

testimony; 
(f) Provide the substance of the testimony expected of the employee; and 
(g) Explain why you believe your Touhy request complies with 43 CFR § 2.88. 

If a Touhy request is complete, the regulations at 43 CFR § 2.88 require the Departglent to 
consider: 

(a) Your ability to obtain the testimony or records from another source; · 
(b) The appropriateness of the record production mtder the relevant 

regulations of procedure and substantive law, including the Freedom of 
Information Act and the Privacy Act, and; 

(c) · Our ability to: 
(1) ·conduct our official business unimpeded; 
(2) Maintain impartiality in conducting our business; 
(3) Minimize the possibility that we will become involved in issues that are 

not related to our mission or programs; 
(4). Avoid spending public employee's time for.private purposes; 
(5) Avoid the negative cumulative effects of granting similar requests; 
(6) Ensure that privileged or protected matters remain confidential; 
(7) A void undue burden on us. 

In order to be granted, a Touhy request must contain a statement that the requester will pay the 
Depal1ment's costs associated with fulfilling. the requ~st, if it is granted. 43 CFR § 2.82(b)(2). 
As you noted in your request, the regulations also provide for waivers· of the duty to reimburse · 
the federal government for costs of production, under certain circumstances. Your request 
entitles .you tO 100 pages ofphotocopies and two free hOW'S of Search fees before charges are 
incurred. 43 CFR § 2.17. 

By correspondence dated March 3, 201 0, the BIA Regional Real Estate Service Division 
provided copies of responsive documents. The BIA detennined that the time and expense thus 
far spent searching, reviewing, and copying the records was not excessively burd~nsome and has 
therefore considered your request for a discretionary fee waiver due to the State's "extremely 
limited financial resources". The BIA has agreed to grant a discretionary fee waiver for the 
search, review, and copying costs that were so far incurred in excess of 2 hours and 1 00 pages, 
pursuant to 43 CFR §2.20(a)(6). This discretionary fee waiver extends to records that will be 
provided to you by the BIA Regional Tribal Operations Division. 

2 
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Finally, with respect to item number 9 of yoW' xequest, we appreciate that you have narrowed the . 
scope of your request to only one section of the Hoopa-Yurok Settlement Act. Unfortunately, 
this will still require the BIA to search through approximately 30 filing cabinets for responsive 
information. Also, as we discussed previously, since the records concerning this Act relate to 
multiple tribes and individuals, the BIA cannot allow a member of your staff to search, review, 
and copy the records due to privacy concerns. The time required for agency staff to search, 
review, and copy responsive records in ~0 filing cabinets would predictably be so large as to 
constitute a significant burden on agency resources. Moreover, it is not evident that records 
pertaining to the Hoopa-Yurok Settlement Act are relevant to the subject litigatiqn. 
Accordingly, we reject your request number 9, as IUUTowed to Section 11 of the Hoopa-Yurok 
Settlement Act, as both irrelevant and burdensome; further, the cost of responding to it would 
greatly exceed $30, a cost we do not presume we would waive. 

By: . 

Sincerely. 

Daniel G. SbiUito 
Regional Solicitor 

cc: Acting Regional Director, Bureau of Indian Affairs 
Superintendent, Northern California Agency 

3 
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United States Department of the Interior 

Randall A. Pinal, Esq. 

BUREAU OF INDIAN AFFAIRS 
Pacific Regional Office 

2800 Cottage Way 
Sacramento, California 95825 

I 

State of California, Department of Justice 
110 West A Street, Suite 1100 
San Diego, CA 92186-5266 

Subject: Touhy Request and Subpoenas Duces Tecum; 

APR 1 a 2G13 

Big Lagoon Rancherla v. State of California, U.S. Dis1rict Court, 
N.D. California, Case No. CV 09-1471 CW 

Dear Mr. Pinal: 

This letter responds to your letter of December 16, 2009, regarding a Touhy request and a 
related subpoena duces tecwn directed to the Bureau of Indian Affairs (BIA) Pacific Regional 
Office and Norfuem California Agency in the subject proceeding. This response also ·addresses 
your request for a discretionary fee waiver pursuant to 43 CFR § 2.20(a)(6) . 

. Your correspondence indicates the State of California is ·a defendant in Big Lagoon Rancheria v. 
State of California, United States District Court, Norfuem District of California, No. CV 09-
1471 CW, wherein Big Lagoon Rancheria (the "Tribe") alleges violations of the Indian Gaming 
Regulation Act. Your.letter indicates that the subpoena duces tecum is "for documents necessary 
for [the State's] defense in Big Lagoon.'' Since the United States is not a party to the 
proceedings before the U.S.- District Court; the Department of the Interior's Touhy regulations at 

· 43 CFR § 2.80-2.90 provide the means by which the documents may be obtained under these 
circumstances. See United States ex rei. Touhy v. Ragen eta/, 340 U.S. 

I . Touhy Request - You have identified a list of document items the Bureau oflndian Affairs, 
Pacific Region, may have in our possession. Our Tribal Operations Branch will be responding to 
certain items corresponding to membership, federally recognized status, or other items pertaining 
to enrollment of members: 

Item Number 5- Copy of the latest Federally Recognized listing dated August 11,2009, 
listing Big Lagoon Tribe as a Federal Recognized Entity. Six pages. 

Item 10 - We have conducted a thorough search of our Tribal Operations files and were 
unable to locate any records responsive to your request. This is not a refusal to disclose 
documents, but rather a notification that there are no documents to disclose. 

TAKE PRIDE •IJ::::h·-1 
IN _AMERICA ~ 
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Item Number 11 - Copy of the Constitution of the Big Lagoon Rancheria dated May 14, 
1986. 13 pages. 

Item Numbers 13, 16 - We have conducted a thorough search of our Tribal Operations 
files and were unable to locate any records responsive to your request. This is not a 
refusal to disclose documents, but rather a notification that there are no documents to 
disclose. 

Item Numbers 17, 18,- Lila Williams, 21, 22, Tom Williams, 25, 26, Beverly 
Moorehead, and 29, 30, Ted Moorehead are all identified as an Indian persons however 
we do not have any records stating that they were members of a Federal Recognized 
Ttibe. May he subject to the Privacy Act. 

Questions regarding these enclosures may be directed to Shirley Lincoln, Tribal Operations 
Specialist, at (916) 978-6063. 

Sincerely, 

~~~ 
Acting Regional Director 

Enclosure 

cc: Karen Koch, Assist. Regional w/o enclosures 
Chairman, Big Lagoon Rancheria w/o enclosures 
Irene Gutierrez, Baker & McKenzie, LLLP w/enclosure (for Big Lagoon) 
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United States Department of the Interior 
OFFICE OF THE SouciroR 
1849 C STREET N.W., MS--6554 

WASHINGTON, DC 20240 

Randall A. Pinal 
Deputy Attorney General 
State of California Department of Justice 
110 West A Street, Suite 1100 
San Diego, CA 92101 

Re: State of California's subpoena duces tecum and request for Department records pursuant 
to 43 C.F.R. subpart H in Big Lagoon Rancberia v. State of California. Case No. CV 09· 
1471 CW (N. D. Cal.). 

Dear Mr. Pinal: 

This letter is in response to your letter of December 16, 2009, regarding the above-referenced 
matter. You requested documents that may be relevant to the state's defense against the Big 
Lagoon Rancheria, which has sued California in federal court, alleging a violation of certain 
provisions of the Indian Gaming Regulation Act. This Department has assessed the State's 
request and assembled documents responsive to that request. 

APPLICABLE LAW 

Because your request is for "official records ... for use in Federal ... judicial : .. proceedings" 
43 C.P.R. § 2.80a)( 4), we are bound to comply with the Department's regulations governing the 
release of such documents ("Touhy regulations11

). Pursuant to 43 C.F.R. § 2.80(a), the Touhy 
regulations control our response to your subpoena duces tecum exactly as it does our response to 
your Touhy request: "This subpart describes how the Department of the Interior ... responds to 
requests or subpoenas ... " I would further note that 43 C.F.R. § 2.81(b) directs that 11

DO 

Department employee may testify or produce records in any proceeding to which this subpart 
applies unless authorized by the Department under§§ 2.80 through 2.90." 

In order to be granted, a Touhy Request must contain a statement that the requester will pay the 
Department's costs associated with fulfilling the Request, if it is granted. 43 C.F.R. § 2.82(b)(2). 
Yet, as you noted in your request, the regulations also provide for waivers of the duty to 
reimburse the federal government for costs of production, under certain circumstances. While 
not conceding that waivers apply in this case, the cost of identifying the responsive documents 
located here at main Interior (enclosed herewith) has not exceeded the $30 that the State is · 
willing to pay. 
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The regulation at 43 C.F.R. § 2.84, also requires that, in order to be considered, a Touhy Request 
must: 

(a) 
(b) 

(c) 

(d) 

(e) 
(f) 
(g) 

ldentify.1;he employee or record; 
Describethe relevance of the desired testimony or records to your proceeding and 
provide a copy of the pleadings underlying your r~quest; 
Identify the parties to your proceeding and· any known relationships they have to 
the Department> s mission or programs; 
Show that the desired testimony or records are not reasonably available from any 
other source; 
Show that no record could be provided and used in lieu of employee testimony; 

. Provide the substance of the testimony expected of the employee; and 
Explain why you believe your request complies with 43 C.F.R. § 2.88. 

If a Touhy Request is complete, the regulation at 43 C.F.R. § 2.88 requires the Department to 
consider: 

(a) Your ability to obtain the testimony or records from another source; 
(b) The appropriateness of the record production under the relevant regulations of 

procedure and substantive law, including the Freedom of Information Act and the 
Privacy Act; and 

(c) Our ability to: 
(1) Conduct our official business unimpeded; 
(2) Maintain impartiality in conducting our business; 
(3) Minimize the possibility that we will become involved in issues that are 

not related to our mission or programs; 
( 4) Avoid spending public employee's time for private purposes; 
(5) Avoid the negative cumulative effects of granting similar requests; 
(6) Ensure that privileged or protected matters remain confidential; 
(7) A void undue burden on us. 

DISCUSSION 

You have presented a written request for official documents of the Department of the Interior. 
Your request falls short of the Department's Touhy regulations in some particulars. As already 
discussed, your request does not contain "a statement that you agree to pay the costs of 
duplication"; but, as has also been discussed, we will not reject consideration of your requests on 
that point. 

Your Touhy request does not satisfy the requirement found at 43 C.F.R. § 2.84(d), because you 
have not established- or claimed - that the tribe cannot provide the requested documents. You 
assert that you have submitted a discovery request, but go on to note merely that the tribe might 
not have the documents. · 

2 
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It may be that in the time since you submitted your Touhy request you have received a 
dispositive response from the tribe; but neither the fact that the tribe might not have the sought~ 
for docwnents, nor any statement by the Tribe that the Department does have the docwnents, 
meets the regulatory burden on you to show that the documents are not reasonably available 
elsewhere. Put another way, the Tribe's statement that BIA has the ~cords is not the same as the 
Tribe's statement that it does.not have the records. Without an affinnative statement that the 
Tribe does not have the requested documents, you have not met your burden of showing that you 
cannot get the requested documents from some other source. 

You have also not clearly established that your requests will not impose an undue burden on the 
United States (43 C.F.R .. § 2.88(c)(7)). In particular, the volume of documents potentially 
responsive to your request #9 (for "each documents pertaining to the Hoopa-Yurok Settlement 
Act ... including ... the circumstances surrounding or leading to the enactment of the statute") 
would predictably be so large as to constitute an undue burden. Further, you do not explain how 
documents pertaining to the Hoopa-Y urok Settlement Act have any relevance to the assessment 
of how Carcieri affects Big Lagoon Rancheria. Therefore we reject your request #9 as both 
irrelevant and burdensome; further, that the cost of responding to it would greatly exceed $30, a 
cost we do not preswne we would waive. 

DOCUMrnNTSPRODUCED 

The Pacific Regional Office of the BIA is working on a response to your requests for infonnation 
about assignments of parcels of the Big Lagoon Rancheria to particular people. Please note, 
however, that the Privacy Act may preclude release of documents .naming specific people 
without redaction. 

The following documents are enclosed and represent the documents in the possession of the 
Department that are responsive to your request. 

I. Folder of material relevant to the plan of distribution of the assets of Big Lagoon 
Rancheria in 1968, pursuant to the Rancheria Act of 1958 (72 Stat. 619). as amenqed in 
1964 by 78 Stat. 390. 

2. 25 C.F.R. part 242 (1965). 

Please contact Jim Porter, Attomey~Adviser, if you have any further comments or questions on 
this matter. 

Associate Solicitor 

3 
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EDMUND G. BROWN JR. State nf California 
Attomey General DEPARTMENT OF JUSTICE 

Via e-mail aud FedEx 

Dale Risling 
Acting Regional Director 
Bureau of Indian Affairs 
Pacific Regional Office 
2800 Cottage Way 
Sacramento, CA 95825 

May27, 2010 

RE: Subpoena. Duces Tecum and Touhy Request 
Big Lagoon Rancheria v. State of California 

II 0 WEST A STREET, SUITE II 00 
SAN DIEGO, CA 92101 

P.O. BOX 85266 
SAN DIEGO, CA 92186-5266 

Public: (619) 645-200 I 
Telephone: (619} 645-3075 
Facsimile: {619) 645-2012 

E-Mail: Randy.Pmal@doj.oa.gov 

U.S. District Court, Northern District of California, Case No. CV 09-1471 CW CJCS) 

Dear Mr. Risling: 

I write in response to your Marcll3, 2010 letter concerning the subpoena duces tecum 
and Touhy request that the State of California served on the Bureau of Indian Affairs (BIA) 
Pacific Regional Office in the above~entitled matter. Thank you for providing some responsive 
documents; however, the State requests further responses and clarification of certain aspects of 
your letter. 

Specifically, it is unclear whether the documents were produced as they are kept in the 
ordinary course of business, or whether, to comply with Federal Rule of Civil Procedure 
45(d)(l)(a), they should be organized and labeled to correspond to the categories in the 
subpoena. Further, the response failed to identify or include any electronically stored 
information, as demanded by the subpoena. rnde~d, it is unclear whether the Pacific Regional 
Office has produced all responsive documents, including ele.ctrorucal)y s·tored information, that 
are locatable after a diligent search of all locations where such materials might plausibly exist, or 
whether the Pacific Regional Office withheld any documents for any reason, including any 
purported privilege or protection from disclosure. Also, the State is uncertain whether your 
March 3, 2010 letter is also intended to respond to the subpoena issued to the BIA Northern 
California Agency, or whether a separate response is forthcoming. 

In addition, the State requests further explanation of your comments concerning current 
occupants ofthe Big Lagoon Rancheria. You stated: 
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Dale Risling 
May27, 2010 
Page2 

Other than the two approved residential leases, we have no 
record of other Rancheria occupants. We are aware that there are 
other Big Lagoon members residing on the existing trust lands; 
however, their occupation is by tribal land assignment which does 
not require Secretarial approval. 

Your acknowledgement that the BIA Pacific Regional Office is "aware that there are 
other Big Lagoon members residing on the existing trust lands,)' suggests that there may be 
documents in your office's possession, custody or control that pertain to the substance of the 
agency's awareness. fndeed, the subpoena demands documents pertaining to those members, 
including their identification (see, e.g., Demand for Production No. 10), duration of residency 
ru1d authority for occupation (see, e.g., Demand for Production Nos. 1.5-16, 19-20,23-24, 27-28, 
31-32). 

The State further notes that by letter received on April 30, 2010, Department of the 
lnterior, Associate Solicitor Edith R. Blackwell advised the State that the BIA Pacific Regional 
Office is working on a response to the State's request for information concerning assignments of 
parcels of the Big Lagoon Rancheria to particular people. The State has not yet received this 
infonnation or any related documents. Please provide thses documents as soon as possible. 

For the limited purpose of the BIA responding to the State's subpoenas in this action, the 
Court has continued the discovery cut-off date to May 31, 2010. Because May 31 is a holiday, 
please provide the requested clarification, information and responsive documents by June 1, 
2010. As I discussed today with Assistant Regional Solicitor Karen Koch and Attorney-Advisor 
Jim Porter at the Solicitor's Office in Washington, D.C., given the unresolved status of the 
Statel.s outstanding subpoenas, the State wishes to initiate the procedures for resolving this 
discovery dispute with the BIA. Toward that end, this letter serves as notice of an in-person 
meeting to take place with your lead trial counsel at the California Attorney General's Office, 
1300 I Street, Sacramento., Califomia, at 10:30 a.m. on Juoe 14, 2010. 
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Dale Risling 
May27, 2010 
Page 3 

The State hopes that through further correspondence and discussions it can resolve the 
present discovery dispute as efficiently as possible without judicial intervention; however, given 
the current deadlines, a timely response from the BIA is critical. 

Sincerely, 

RAt;i~L 
Deputy Attorney General 

For EDMUND G. BROWN JR. 
Attorney General 

RAP:ra 

cc: James W. Porter, Attomcy-Ad.visor, Office of the Solicitor (via e-mail and FedEx) 
Karen D. Koch, Assistant Regional Solicitor (via e~mail and FedEx) 
Carmen Facio, Acting Regional Director & Realty Officer (via e-mail and FedEx) 

SA.2009J0937S 
80464430.doc 
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EDMUND G. BROWN JR. State of California 
Attorney GeneraL DEPARTMENT OF JUSTICE 

. Jlla e-mail and FedEx 

Karen D. Koch 
Assistant Regional Solicitor 
U.S. Department of the Interior 
Office of the Regional Solicitor 
Pacific Southwest Region 
2800 Cottage Way, Room E-1712 
Sacramento, CA 95825 

May 27, 2010 

RE: Subpoenas Duces Tecum and Touhy Requests 
Big Lagoon Rancheria v. State of California 

II 0 WEST A STREET, SU!TE l l 00 
SAN DIEGO, CA 92101 

P.O. BOX 85266 
SAN DIEGO, CA 92 J 86-5266 

Public: (619~ 645-2001 
Telephone: (619 645-3075 
Facsinn1e: {619 645-20!2 

E-Mail: Raody.Pinal@doj.ca.gov 

U.S. District Court. Northern District ofCalifu.rnia, Case No. CV 09-1471 CW (JCS) 

Dear Ms. Koch: 

I write in response to your April 7, 2010 letter concerning the subpoenas duces tecum and 
Touhy requests that the State of California served on the Bureau of Indian Affairs (BIA) Pacific 
Regional Office and Northern California Agency in the above-entitled matter. Thank you very 
much for granting the State's requested fee waiver. The State appreciates the time BIA staff has 
dedicated to responding to the subpoenas and the courtesy is tremendously helpful to the State 
given its extremely limited financial resources. 

In response to the State's Demand for Production No.9, you indicated that the BIA 
Pacific Regional Offi ce and Northern California Agency "reject" the demand, as narrowed to 
Section 11 of the Hoopa-Yurok Settlemen-t Act, because you believe it is irrelevant, burdensome 
and the cost of responding would exceed an amount that the BIA might otherwise consider 
waiving. Your clients, however, have not timely objected to the subpoenas or filed motions to 
quash or modify the subpoenas. See Fed. R. Civ. P. 45(c)(2)-(3). Moreover, jt does not appear 
that the BIA Pacific Regional Office or Northern California Agency have complied with the 
Federal Rules of Civil Procedure's requirements for withholding subpoenaed information under 
a claim that it is privileged or otherwise protected. See Fed. R. Civ. P . 45.(d)(2)(A)(ii). 
Accordingly, it appears that any objections have been waived. 

The State, however, is sensitive to your asserted privacy concerns and is willing to enter 
into a confidentiality agreement or stipulate to a protective order to accommodate your concerns. 
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Karen D. Koch 
May 27,2010 
Page2 

Such an agreement would significantly limit, if not eliminate, BIA staff time dedicated to 
responding to Demand fot Production No.9. In any event, for reasons stated in my March 10, 
2010 e-mail to you, the State disagrees with your assertion that the documents in Demand for 
Production No. 9, as subsequently narrowed by the State, are irrelevant. 

The State further notes that by letter received on April 30, 2010, Department of the 
Interior, Associate Solicitor Edith R. Blackwell advised the State that the BIA Pacific Regional 
Office is working on a response to the State's request for information concerning assignments of 
parcels of the Big Lagoon _Rancheria to particular people. The State has not yet received this 
information or any related documents. Please provide these documents as soon as possible. 

For the limited purpose of the BlA responding to the State's subpoenas in this action, the 
Court has continued the discovery cut~off date to May 31, 2010. Because May 31 is a holiday, · 
please provide the requested clarification, information and responsive documents by June 1, 
2010. As discussed today with you and Attorney-Advisor Jim Porter at the Solicitor's Office in 
Washington, D.C., given the unresolved status oftheState's outstanding subpoenas, the State 
wishes to initiate the procedures for resolving this discovery dispute with the BIA. Toward that 
end, this Jetter serves as notice of an in~person meeting to take place with the B [A's lead trial 
counsel at the California Attorney General's Office, 1300 I Street, Sacramento, California, at 
10:30 a.m. on June 14, 2010. The State hopes that through further correspondence and 
discussions it can resolve the present discovery dispute as efficiently as possible without judicial 
intervention; however, given the current deadlines, a timely response from the Assistant 
Secretary is critical. 

RAP:ra 

Sincerely, 

~p:]J 
RANDALL A. PINAL 
Deputy Attorney General 

For EDMUND G. BROWN JR. 
Attorney General 

cc: James W. Porter, Attorney~ Advisor, Office of the Solicitor (via e-mail and FedEx) 
Dale Risling, Acting Regional Director (via e~mail and FedEx) 
Carmen Facio, Acting Regional Director & Realty Officer (via e-mail and FedEx) 

SA200930937S 
80464SS3.doc 
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EDMUND G. BROWN JR. State of California 
Attorney General DEPARTMENT OF JUSTICE 

Via e-mail and FedEx 

Carmen Facio 
Acting Regional Director 
Bureau ofindian Affairs 
Pacific Regional Office 
2800 Cottage Way 
Sacrrunentol CA 95825 

May 27, 2010 

RE: Subpoena:s Duces Tecum and Touhy Requests 
Big Lagoon Rancheria v. State ofC;llifomia 

110 WEST A STREET, SUITE 1100 
SAN DIEGO, CA 92101 

P.O. BOX 85266 
SAN DIEGO, CA 92186·5266 

Public: (619~ 645-2001 
Telephone: (619 645-3075 
Facsimile: (619 645-2012 

E-Mail: R.andy.Pinal@doj.ca.gov 

U.S. District Court. Northem District of California Case No. CV 09-1471 CW CJCS) 

Dear Ms. Facio: 

l write in response to your April16, 2010 letter concerning the subpoenas duces tecum 
and Touhy requests that the State of California served on the Bureau of Indian Affairs (BIA) 
Pacific Regional Office and Northern California Agency in the above-entitled matter. Thank you 
for providing some responsive documents; however, the State requests further responses and 
clad fication of certain aspects of your letter. 

Specifically, your response failed to identify or include any electronically stored 
infonnation> as demanded by the subpoena. Indeed, it is unclear whether the BIA Pacific 
Regional Office and Northern California Agency have produced all responsive documents, 
including electronically stored infonnation, that are locatable after a diligent search of all 
locations where such materials might plausibly exist, or whether the Pacific Regional Office and 
Northern California Agency withheld any documents for any reason, including any purported 
privilege or protection from disclosure. 

The State responds to your itemized comments concerning specific document demands as 
follows. Demand f(}r Production No. 5 seeks "Each document pertaining to BIA's placement 
of Big Lagoon Rancheria on the list of federally recognized Indian tribes." You responded by 
producing only a copy of the latest listing of federally recognized entities published in the 
Federal Register. But the subpoena broadly defines the phrases "document" and "pertaining to" 
to require the BIA to produce more than simply a copy of the most recent publication in the 
Federal Register-it requires the BIA to produce each document pertaining to Big Lagoon 
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Rancheria's placement on any list of federally recognized Indian tribes, not just the most recent 
list, and each document that precedes the Tribe's placement on ea,eh list, including, without 
limitation, documents explaining or discussing whether or why the Tribe qualifies for placement 
on the Hst. Please indicate when the State can expect to receive further documents responsive to 
this demand. 

Demand for Production No. 10 seeks each document pertaining to Big Lagoon 
Rancheria's membership. The State is surprised by the response that the BIA Pacific Regional 
Office and Northern Calitomia Agency are unable to locate any records pertaining to tribal 
membership. It would seem difficult for the United States to fulfill its trust obligation to Big 
Lagoon Rancheria and its members if the BIA cannot locate any documents that, at minimum, 
id.entify who the members might be, We presume that if the response is accurate, an authorized 
representative for the BIA Pacific Regional Office and Northern California Agency will attest 
under oath that after a thorough search of all available records the BIA bas no documents 
pertaining to Big Lagoon Rancheria's membership, Ifyour response is inaccurate, please 
provide further documents responsive to this demand. 

Demand fO'r Production No. 11 seeks "[ e ]ach document pertaining to a constitution for 
Big Lagoon Rancheria." In response, you produced a copy of the Tribe's 1986 Constitution. As 
with Demand for Production No. 5, Demand for Production No. 11 seeks, and requires the BIA 
io prodU:_ce, more than simply the end product. It requires the BIA to produce each doc\unent 
that falls within the subpoena's broad definition of"pertaining td' the Tribe's Constitution. 
Please provide further documents responsive to this demand. 

Demand for Production No. 13 seeks documents pertaining to Jim "Lagoon" Charley 
and his status a~ a member of an Indian tribe, and Dema~d for Production No. 16 seeks 
documents pertaining to whether the United States ever authorized Jim "Lagoon" Charley or any 
of his lineal descendants to occupy the 11-acre parcel. You responded that no such documents 
exist. As above, we presume that an authorized representative for the BJA Pacific Regional 
Office and Northern California Agency will attest under oath that after a thorough search of all 
available records the BIA has no responsive do~uments. 

In response to Demand for Production Nos. 17, 18, 21, 22, 25, 26, 29 and 30, you 
indicate that Lila Williams, Tom Williams, Beverly Moorehead and Ted Moorehead "are all 
identified as Indian persons'' but the BIA Pacific Regional Office and Northern California 
Agency does not have any records indicating that the indentified individuals were members of a 
federally recognized Indian tribe. This· response is jnconsistent with documents you provided in 
response to Demand for Production No. 5, where Big Lagoon Rancheria is identified on the list 
of federally recognized Indian tribes, and Demand for Production No. 1 t, where the Tribe's 1986 
Constitution identifies-Beverly Moorehead as the Tribe's Secretary. In addition, by letter dated 
March 3, 20 I 0, Acting Regional Director Daie Risling provided the State with various 
documents responsive to the State's subpoena to the BIA Pacific Regional Office, including, 
among others, a January 29, 1955 memorandum identifYing Mrs. Thomas Green Williams, also 
known as Lila Williams, as "an unallotted and unassigned Yurok Indian." Given these 
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inconsistencies, please confinn whether your response to Demand for Production Nos. 17, 18, 
21, 22, 25, 26, 29 and 30 is accurate. In addition, please provide each document within the BIA 
Pacific Regional Office's and Northern California Agency's possession, custody or control that 
pertains to the assettion in your response that the identified individuals "are all identified as 
Indian persons." To the extent you suggest that some of this infonnation "[m]ay be subject to the 
Privacy Act" (original italics), please identify the Act and specific provision that you believe 
protects against disclosure, and provide the information required by Federal Rule of Civil 
Procedure 45(d)(2)(A)(ii). Given the BIA Pacific Regional Office's and Northern California 
Agency's untimely responses to the State's subpoenas in this action, it appears that any 
objections or claims of privilege or protection have been waived. 

The State further notes that by letter received on April30, 2010, Department of the 
Interior, Associate Solicitor Ed.ith R. Blackwell advised the State that the BIA Pacific Regional 
Office is working on a response to the State's request for information concerning assignments of 
parcels of the Big Lagoon Rancheria to particular people. The State has not yet received this 
infofl!lation or any related documents. Please provide these documents as soon as possible. 

. For-the limited purpose of the BIA responding to the State's subpoenas in this action, the 
Comt has continued the discovery cut-off date to May 31, 2010. Because May 31 is a holiday, 
please provide the requested clarification, information and responsive documents by June 1, 
2010. As I discussed today with Assistant Regional Solicitor Karen Koch and Attorney-Advisor 
Jim Porter at the Solicitor's Office in Washington, D.C., given the unresolved status of the 
State's outstanding subpoenas, the State wishes to initiate the procedures for resolving this 
discovery dispute with the B1A. Toward that end, this letter serves as notice of an in-person 
meeting to take .place with your lead trial counsel at the California Attomey General's Office, 
1300 I Street, Sacramento, California, at 10:30 a.m. on June 14, 2010. 
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The State hopes that through further correspondence and discussions it can resolve the 
present disC<lvery dispute as efficiently as possible without judicial intervention; however, given 
the current deadlines·, a timely response from the BIA is critical. 

RAP::ra 

Sinii:~IJJ 
RANDALL A. PINAL 
Deputy Attorney Genera) 

For EDMUND G. BROWN JR. 
Attorney General 

cc: James W. Porter, Attorney-Advisor, Office of the Solicitor (via ~mail and FedEx) 
Karen D. Koch, Assistant Regional Solicitor (via e-mail and FedEx:) 
Dale Risling, Acting Regional Director (via e-mail and FedEx) 

SA200930937S 
80464536.doc 
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EDMUND G. BROWN JR. State of California 
Attomey Gemral DEPARTMENT OF JUSTICE 

Via e-mail and FedEx 

Jim Porter 
Attorney-Advisor 

May 27,2010 

Solicitor's Office, Division of Indian Affairs 
1849 C Street, N.W. 
Mail Stop 6518 
Washington, D.C. 20240 

RE: Subpoena Duces Tecum and Touhy Request 
.Big Lagoon Rancheria v. State of California 

II 0 WEST A STREET, SUITE I 100 
SAN DIEGO, CA 92!01 

P.O. BOX 8$266 
SAN DIEGO, CA 92186-5266 

Public: (619) 645-2001 
·Telephone: (619) 645-3075 

Facsimile: (619) 645-2012 
E-Mail: Randy.Pinal@d~j.ca.gov 

U.S. District Court. Northern Djstri<!,t of_C.1!!Lf.Qmia,_Gase ~o. CV 09-1471 CW (JCS) 

Dear Mr. Porter: 

I write in response to Associate Solicitor Elizabeth R. Blackwell's undated lctter1 

conceming the subpoena duces tecum and Touhy request that the State of California served on 
the Department of the Interior, Assistant Secretary-Indian Affairs in the above~entitled matter 
on December 22, 2009. As we discussed on May 25, 2010, the responsive docwnents identified 
in Ms. Blackwell's Jetter were not included; however, thank you for faxing thenl. to me on May 
25. 

P~;eliminarily, the State requests further responses and clarification of certain aspects of 
Ms. Blackwell's letter. Specifically, it is unclear whether the documents were produced as they 
are kept in the ordinary course ofbusiness, or whether, to comply with Federal Rule of Civil 
Procedure 45(d)(l )(a), they should be organized and labeled to correspond to the categories in 
the subpoena. Further, the response failed to identify or include any electronically stored 
infonnation, as demanded by the subpoena. Indeed, it is unclear whether the Assistant Secretary 
has produced all responsive documents, including electrorricaHy stored infonnation, that are 
locatable after a diligent search of all locations where such materials might plausibly exist, or 
whether the Assistant Secretary withheld any documents for any reason, including any purported 
privilege or protection from disclosure. 

1 The California Attorney General's Office received the letter by FedEx on April 30, 2010. 
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Ms. Blackwell claims that the State failed to comply with the Department of the Interior's 
Touhy regulations, in part., because the State has not affhmatively demonstrated that the 
documents are not reasonably available elsewhere. See 43 C.F.R. § 2.84(d). As the State has 
advised the Bureau of Indian Affairs (BIA) Pacific Regional Office and Northern California 
Agency-which, as you r...now, have been served with the same subpoenas-Big Lagoon 
Rancheria has resp·onded in fonnal discovery in the underlying matter that answers to certain 
interrogatories may be found in documents sought by the State's subpoenas to the Department of 
the Interior. Nonetheless, Ms. Blackwell wrote that a statement by the Tribe that the Department 
of the Interior has the records is not the same as a statement ftotn the Tribe that the Tribe does 
not have the records, and, therefore, the State has not met its burden of showing that it cannot get 
the requested documents from some other source. 

The purpose of Ms. Blackwell's comments on this point is unclear, as she produced 
certain responsive documents. In addition, the comments seem to exalt the Department's Touhy 
regulations over the Federal Rules of Civil Procedure. But the statutory authority for Touhy 
regulations, 5 U.S.C. § 301, is simply a "housekeeping statute" regulating agency procedures; it 
does not create a privilege for the government to withhold subpoenaed infonnation. Exxon 
Shipping Co. v. United States Dep 't of the Interior, 34 F.3d 774, 778 (9th Cir. 1994). Moreover,. 
given the Assistant Secretary's untimely response to the State's subpoena, and failure to seek a 
protective order or move to modify or quash the subpoena, see Fed. R. Civ. P. 45(c)(2)-(3), it 
appears t)lat any objections have been waived. 

Ms. Blackwell further asserts that the State has not clearly established that its requests 
will not impose an undue burden on the United States. See43 C.F.R. § 2.88{c)(7). Again, if the 
Assistant Secretary believed the subpoena imposed an undue burden, then the proper course was 
to seek a protective order, or move to modifY or quash the subpoena, which has not happened. 
Nonetheless, the.Statewill address Ms. Blackwell's particular comments concerning the size and 
relevance of Demand for Production No.9. 

Ms. Blackwell states that Demand for Production No. 9 would potentially yield a large 
volume of documents that would constitute an undue burden on the Department. Demand for 
Production No. 9 seeks documents pertaining to a very specific provision of the Hoopa-Yurok 
Settlement Act, not the entire Act. Indeed, by my e~mail to you on March 1, 2010, the State 
further narrowed the scope of Demand for Production No. 9 to include only documents that 
pertain to the option given to Big Lagoon Rancheria members to vote to merge with the Yurok 
Tribe, as codified in the Special Considerations section of the Hoopa-Yu.rok Settlement Act at 25 
U.S.C. § 1300i-1 O(b). Please advise whether this eliminates Ms. Blackwell's concerns about the 
scope of Demand for-Production No.9. 

Ms. Blackwell also asserts that the State has not explained how documents pertaining to 
the Hoopa~ Yurok Settlement Act are relevant to the assessment of how the Supreme Court's 
decision in Carcieri v. Salazar, 129 S. Ct. 1058 (2009), affects Big Lagoon Rancheria. Part l(B) 
of the Touhy reqtlest explains why the requested documents are relevant to the State's defense in 
the uqderlying action. TI1e Tribe alleges that, in violation of the Indian Gaming Regulatory Act 
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(IGRA), the State has failed to negotiate a class III gaming compact in good faith. lORA 
provides that in d.etermining whether a state has negotiated in good faith, the court may consider 
the public interest. 25 U.S.C. § 2710(D)(7)(B)(iii)(I). The State bas asserted an affinnative 
defense that it is not in the public interest to consider the land where Big Lagoon Rancheria . 
proposes to locate a gaming facility as eligible lands within the meaning of JGRA, because, 
under Carcieri, the Secretary of the Interior lacked authority to acquire that land in trust for Big 
Lagoon Rancheria. Therefore, the State is entitled to conduct discovery into the status of the 
relationship between Big Lagoon Rancheria and the United States when Congress enacted the 
Indian Reorganization Act, as evidenced by documents involving the history of thnt relationship. 

In the Hoopa.-Yurok Settlement Act, 25 U.S.C. § 1300i-10(b), Congress gave Big Lagoon 
Rancheria the option of voting to merge with the Yurok Tribe. It is necessary to the State's 
defense to understand why Congress presented Big Lagoon Rancheria with that option, and 
obtain documents, if any, within the Department of the Interior's possession, custody, or control 
that infonn, analyze, review or discuss Congress' action in that regard. 

Also, the State has demanded the Assistant Secretary produce documents pursuant to a 
subpoena issued under Federal Rule of Civil Procedure 45. The standard for production under 
that nt!e is not limited to relevant documents, which appears to be the Department of the 
Interior's standard under its Touhy regulations, 42 C.P.R.§ 2.84(b), but also documents that are 
likely to lead to the discovery of admissible evidence, see, e.g., Alexander v. Fed. Bureau of 
Investigation, 186 F.R.D. 21 , 38 (D.D.C. 1998). The State is unaware of any authority that 
allows the Department of the Interior to impose by admjnistrative fiat a standard in this instance 
that is ~ifferent.or stricter than that established by Congress. If any exists, please let me lrnow. 

Ms. Blackwell further notes that the BIA Pacific Regional Office is working on a 
response to the State's request for information concerning assignments of parcels of the Big 
Lagoon Rancheria to particular people. The State has not yet received tbis information or any 
related documents. Please confirm when th~ State can expect receipt. 

For the limited purpose of the Department of the Interior responding to the State's 
subpoenas in this action, the Court has continued the discovery cut-off date to May 31, 2010. 
Because May 31 is a holiday, please provide the requested clarification, information and 
responsive documents by June 1, 2010. As discussed today with you and Assistant Regional 
Solicitor Karen Koch, given the unresolved status of the State's outstanding subpoenas, the State 
wishes to initiate the procedures for resolving this discovery dispute with the Assistant Secretary. 
Toward that end, l will be meeting in person in Sacramento, California, with lead trial counsel 
for the BIA Pacific Regional Office and Northern California Agency at 10:30 a.m. on June 14, 
2010. Please let me know if you are able to participate in this meeting by telephone. 
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The State hopes that through further correspondence and discussions it can resolve the 
present discovery dispute as efficiently as possible without judicial intervention; however, given 
the current deadlines, a timely response from the Assistant Secretary is critical. 

RAP:ra 

Sincerely, 

fl.?!Y 
RANDALL A. PINAL 
Deputy Attorney General 

For EDMUND G. BROWN JR. 
Attorney General 

cc: Edith R. BlackweJJ, Associate Solicitor (via FedEx) 
Karen D. Koch, Assistant Regional Solicitor (via e-mail and FedEx) 

SA2009.30937S 
80464 g73 .doc 
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Randy Pinal- RE: Big Lagoon Rancheria v. California; document subpoenas 

From: 
To: 
Date: 
subject: 
CC: 

I E osrnv tt w Pi' ±H'H¥9WANAW""'Z'" .... ..._. 

Randy Pinal 
James Porter; Juan (USACAN) 3 Walker; Karen.Koch@sol.doi.gov; Wyneva (USADC) Johnson 
6/25/2010 6:56 PM 

RE: Big ~oon Rancheria v. california; document subpoenas 
Patty Brandt; Sylvia Cates 

= 1 

Thanks, Juan. Just so we're clear, the State granted the continuance at your request. We'll talk after I have 
had a chance to review the BIA's response that I received today, and the further response that you've indicated 
I will receive on July 2d. 

Randy 

>>>"Walker, Juan (USACAN) 3" <Juan.Walker@usdoj .gov> 6/24/2010 1:51PM >>> 

Randy, 

Per our conversation yesterday, I'm sending you this e-mail to confirm that you have continued the date for 

the government's responses regarding these subpoenas until COB, June 25th, 2010, except for the information 
related to the Hoopa~Yurok Settlement Act. Since the government will not be able to search the records 
related to the Hoopa-Yurok Settlement Act prior to June 30, 2010, the government will provide a response 

related to the Hoopa-Yurok Settlement Act by COB on July 2. Let's plan to meet and confer after July 2°d to 
discuss whether furt her action will be necessary. 

Sincerely, 

Juan 

Juan D. Walker 
Special Assistant United States Attorney 
U.S. Attorney's Office, N. Dist. Calif. 
450 Golden Gate Ave., 9th Floor 
San Francisco, CA 94102-3495 

Tel: (415) 436-6915 
Fax: {415) 436-6748 

iJ,!.n.!1.-waJ.ker@usdoj.goy 

- ---------"··-----·--·-----·---·----··-- ---··-·---··--·---· .. ··-·---····----------·-------·--·--·---·----·--·- -
From: Randy Pinal [mallto:Randy.Pinal@doj.ca.gov] 
Sent: Thursday, June 17, 2010 6:10PM 
To: James Porter; Karen.Koch@sol.dol.gov; Walker, Juan (USACAN) 3; Johnson, Wyneva (USADC) 
Cc: 'Patty Brandt; Sylvia cates 
Subject: Big Lagoon Rancherla v. caftfomla; document subpoenas 
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All: 

Thank you for meeting with me, Sylvia cates and Patty Brandt on June 14, 2010, to discuss the document 
subpoenas that the State of california served on the BIA Pacific Regional Office, BIA Northern california Agency 
and the Assistant Secretary-Indian Affairs. This e-mail confirms our agreement at the meeting that each 
subpoenaed party will provide a written response to the State's May 27, 2010 letter, and that counsel will 
reconvene on June 28, 2010, to discuss whether further action is necessary. Please provide the written 
responses by close of business on June 24, 2010, to ensure the June 28 meeting is productive. Further, at the 
subpoenaed parties' request, the State agreed not to take any action to enforce the subpoenas before July 9, 
2010. 

As Indicated in the State's May 27 letters and discussed during the meeting, there are questions whether the 
subpoenaed parties have produced all responsive documents, including electronically stored information, that 
are locatable after a diligent search of all locations where such materials might plausibly exist, and whether any 
documents have been withheld. The subpoenaed parties indicated they would review their fifes to respond to 
these questions and, if no responsive documents exist, provide a sworn statement to that effect. The statement 
should describe the files in your possession, custody or control, the nature of your search, and indicate for each 
demand for production of documents whether you produced all responsive' documents, were unable to locate 
responsive documents, or located but did not produce certain responsive documents. At minimum, for any 
responsive documents withheld from production as privileged or protected, the subpoenaed party must comply 
with Federal Rule of Civil Procedure 45(d)(2)(A). · · 

In addition to responding to the State's May 27 letter, Jim Porter Indicated he would follow up with staff in the 
Washington D.C. office to ascertain whether any doruments responsive to Demand for Production Nos. 5 and 9 
are located there. If the foregoing does not correctly summarize our agreement, please advise me 
. immediately. 

On a related matter, it came to my attention today, via the attached e-mail, that staff at the BIA Pacific Regional 
Office refused to produce application folder numbers for various individuals identified on the 1968 california 
Judgment Enrollment, claiming the infonnation Is protected by the Privacy Act. The National Archives in San 
Bruno maintains the application folders, which total about 540 linear feet of documents, containing the 
documents sought by the State. But the BIA Pacific Regional Office has not yet provided Archives with the 
Index to the application folders, making it nearly Impossible to search and locate public documents available in 
those folders without the index. Moreover, it does not appear that a file folder number falls within the Privacy 
Act, and it is difficult to Imagine how Privacy Act protections can be asserted over documents that are no longer 
in the BIA's possession, custody or control. Even so, Archives staff have indicated to the State that they will 
determine whether and to what extent the Privacy Art applies to our requests, if at all, principally because 
they, and not the BIA, are in possession, custody and control of the documents. To be clear, the State did not 
request the information described In first paragraph of the attached e-mail; it seeks only application folder 
numbers for specific Individuals. At minimum, the requested information is encompassed by Demand for 
Production Nos. 1, 3, 15 and 17-32 of the document subpoenas. Please include in your written response an 
explanation why the requested infonnation is being withheld. 

Thank you. 

Randy Pinal 

CONFIDENTIALITY NOTICE; This communication with its contents may contain confidential and/or legally 
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use 
or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy Act. 
If you are not the intended recipient, please contact the sender and destroy all copies of the communication. 
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United States Department of the Interior 

OFFICE OF THE SOLICITOR 
·Pacific Southwest Region 

2800 Cottage Way 
Room E-1712 

Sacramento, California 95825-1890 

June 24, 2010 

Randall A. Pinal, Esq. 
State of California. Department of Justice 
110 West A Street, Suite 1100 
San Diego, CA 92186-5266 

Subject: Touhy Reqllest and Subponas Duces Tecum; 
Big. Lagoon Rancheria v. State of California, N.D. California; CV 09-1471 CW 

Dear Mr. Pinal: 

The following summarizes the Bureau of Indian Affairs, Pacific Region, response to the subject 
Touhy request and subpoenas duces tecum, with responses to each item in the subpoena 
explained below: ~ · 

Items lv4: The U.S. lacks authority to detennine who does or does not occupy Indian land other 
than leasing authority; the Region provided the only records concerning residential leases. There 
are also tribal land assignments pertaining to the properties held in trust that BlA has no 
involvement with because assignments are determined by tribes. 

Item 5: The BIA provided a copy ofthe latest Jist of federally recognized tribes. This 
information is publicly available and the list is published every few years. The State can find the 
lists published in Federal Register notices. The Region is not responsible· for determining 
whether a tribe receives federal recognition - such determination is made by the Central Office 
in Washington. 

· Item 6: Documents were provided concerning "termination" under the California Rancheria Act 
pursuant to the March 3, 20) 0 transmission from Carmen Facio. 
Item 7: Information fi·om BIA files was provided regarding dis:tribution of Tribal assets. See 
letter dated March 3, 2010 to Randy Pinal from Carmen Facio, Realty Officer. 

Item 8: The Region is not involved with decisions regarding federal recognition of tribes and 
had no documents concerning this issue. 

Item 9: Request number 9 was narrowed to section 11 (b) of the Hoopa-Yurok Settlement Act, 
which concerns an option for the Big Lagoon Rancheria to merge with the Yurok Tribe. The 
BIA believes it may have information concerning a vote on Section 11 of the Hoopa~ Yurok 
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Settlement Act, but the information concerning that section of the Act is not delineated from 
information in some 3C filing cabinets located in the offices of the Northern California Agency 
that concern the Act overall. Individuals familiar with those files are no longer in the Northern 
California Agency office, but Amy Dutschke, Deputy Regional Director- Trust, for the BIA 
Pacific Region, previously worked in the office and is familiar with the files. She will be in the 
Northern California Agency office on June 30th, and will search and review the files at that 
time. No one else familiar with the files'will be available in the office before that date. 

Item I 0: BIA does not maintain membership infonnation concerning tribes. There are Census 
Ro11s oflndians that were compiled on three different occasions: 1.928-33; 1950; 1972. There 
are also Distribution Judgment Rolls for all California Tribes that were compiled in order to 
distribute the proceeds of litigation that resulted in payments to Indians. If the BIA is asked to 
determiJ:le tribal affiliations, they will use these rolls. However, as sovereign entities, tribes have 
the right to determine and maintain their own membership lists, and the BIA no longer maintains 
such lists and has returned those that it did maintain, except for Hsts concerning tribes that have 
specifically delegated authority to the BIA to resolve tribal membership issue3- Big Lagoon is 
not one of those tribes. 

Item II: The BIA provided a copy of the Tribe's Constitution. Currently there is no 
requirement that BIA approve tribal constitutions, although tribes may require BIA approval in 
their constitutions- Big Lagoon has not sought BIA approval of its constitution. 

Item 12: The Big Lagoon Tribe is responsible for conducting its oym affairs, including any 
interactions with the Yurok Tribe. The BIA will search the Hoopa· Yurok files maintained in 
Northern California for documents concerning section 11 of the Hoopa-Yurok Settlement Act. 

Item 13-16: The BIA Pacific Region produced File No. 40142-1917 (313 ), which contains 
several documents concerning Jim ~·Lagoon" Charley. See letter dated March 3, 2010 to Randy 
Pinal! from Carmen Facio, Realty Officer, item number" 1 ". The cover page for these 
documents is marked "Caution!". No files were located which were specifically maintained 
under the name "Jim 'Lagoon' Charley". 

. . 
Item 17-20: Records concerning Lila Williams: The BIA was not able to locate records other 
than census records concerning this individual. Enrollment information contained in the census 
records is considered to be personal, private information, and therefore may not be released 
except upon consent of the individual. 
Item 21·24: Records concerning Tom Williams: The BIA was not able to locate records other 
than census records concerning this individual. Enrollment information contained in the census 
records is considered to be personal, private information, and therefore may not be released 
except upon consent of the individual. 

Item 25-28: Records concerning Beverly Moorehead: No responsive records concerning this 
individual were located. 

2 
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Item 29-32: Records concerning Ted Moorehead: No responsive records concerning this 
individual were located. 

Item 33: The BIA Pacific Region has no records responsive to this request. 

Please note that the documents that were .provided consist of all records maintained by the BIA, 
including any responsive ernaiJs. 

In communications subsequent to the delivery of the subject Touhy request and subpoena, you 
asked about the release of archive index numbers. Archive index numbers are maintained in 
systems of records th~t may be located by an individual's name, ~d consequently are protected 
pursuant to the Privacy Act. Numbers associated with individuals who are deceased, or who are 
more than 100 years old (and presumed deceased) may be released, but individual consent to 
release is otherwise required in order for numbers to be released by the BIA. 

Declarations executed by Carmen Facio, Regional Realty Specialist, al)d Shirl~y Lincoln, 
Regional Tribal Operations Specialist~ are being forwarded to you after delivery of this 
correspondence. The declarations indicate that these Bl,A officials .made reaso.nable inquiry and 
undertook a reasonable search of agency records in an. effort to comply with the subpoena. 

cc: Acting Regional Director, BIA 
Juan Walker, US DOJ 

Sincerely, 

Daniel G. Shillito 

Assistant Region~l Solicitor 

3 
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Randy Pinal - response to subpoena in Big Lagoon 

From: "Porter, James" <James.Porter@soLdoi.gov> 
To: 'Randy Pinal' <Randy.Pinal@doj.ca.gov>, "Koch, Karen11 <Karen.Koch@sol.doi.gov>, 

111wyneva.johnson@usdoj.gov"' <wyneva.jobnson@usdoj .gov>, "'Walker, Juan· 
(USACAN) 3111 <Juan.Walker@usdoj.gov> 
6/25/2010 3:38PM . Date: 

Subject: response to subpoena in Big Lagoon 
CC: "Keep, Scott" <SCOTT.KEEP@sol.doi.gov> 
Attachments: 11 pages from AJRR.pdf; 1953 House Report extracts. pdf; 11 pages from AlRR.pdf; 

1953 House Report extracts. pdf 

Randy et al: 
I have received and reviewed documents supplied by BIA in response to California's subpoena. I will now try to 
transmit them to Randy via email. Some of the documents are pretty large. I'm tempted to use a bunch of 
separate em ails to accomplish this task. 

The vast majority of documents were provided by the American Indian Records Repository- 649 pages of 
: imaged documents. In my review, I found that few of them.were really responsive to any subpoena request. 

have prepared a table of the documents, showing merely date (when known) and the barest description, plus 
the page number in the data set. 

I also have the few documents that were produced by BIA and SOL here at main interior. 

It Is my representation that the document request was distributed to relevant office of Indian Affairs, and 1 am 
.providing all the relevant material I received In response. 

I will be out all next week. If there are urgent matters that must be discussed, contact Scott Keep, my 
supervisor, at 
(202) 208~5311 or Scott.keep@sol.doi.gov 

James W. Porter 
Attorney~ Adviser 
Tribal Government and Alaska 
Division of Indian Affairs 
Office of the Solicitor, Department of the Interior 
1849 C Street, N.W. Washington, D.C. 20240 
Mail stop 6518 
202-208-5349 (phone) 
202-208-4115 (fax) 
)ames.Porter@sol.doi.gov 

This e~mail (including attachments) is intended for the use of the individual or entity to which it is addressed. II may contain 
information that is privileged. confidential, or otherwise protected by applicable law. If you are not the intended recipient, 
you are hereby notified that Of!Y dissemination, distribution, copying, or use of this e~mail or its contents is strictly 
prohibited. If you receive this e-mail in error, please notify the sender immediately and destroy all copies. Thank you. 
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EDMUND G. BROWN JR. 
Attorney General of California . 

2 SARA J. DRAKE 
Senior Assistant Attorney General 

3 RANDALL A. PINAL 
Deputy Attorney General 

4 State Bar No. 192199 
110 West A Street, Suite 1100 

5 San Diego, CA 92101 
J:l.O. Box 85266 

6 San Diego, CA 92186-5266 
Telephone: (619) 645-3075 

7 Fax: (619) 645-2012 
EMmail: Randy.Pinal@doj.ca.gov 

8 Attorneys for Defendant State of California 

9 lN THE UNITED STATES DISTRICT COURT 

10 FOR THE NORTHERN DISTRICT OF CALIFORNIA 

11 OAKLAND DIVISION 

12 

13 

14 

15 

16 

17 

18 

19 

20 ' 

21 

BIG LAGOON RANCHERIA, a Federally 
Recognized Indian Tribe, 

Plaintiff, 

v. 

STATE OF CALIFORNIA, 

Defendant. 

CV 09-147l CW (JCS) 

DECLARATION OF PATrY BRANDT 
IN OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 
AND IN SUPPORT OF DEFENDANT'S 
CROSS-MOTION FOR SUMMARY 
JUDGMENT 

Fed. R. Civ. P. 56 

Date: 
Time: 
Dept: 

August 12,2010 
2p.m. 
2, Fourth Floor 
1301 Clay Street 
Oakland, CA 94612 

Judge: The Honorable Claudia Wilken 
Trial Date: Not set 

22 

23 

-------- ---------l Action Filed: 4/3/2009 

24 I, PATTY BRANDT declare: 

25 r. I am a Senior Legal Analyst for the State of California currently employed by the 

26 C.alifomia Department of Justice. 

27 

28 
l 

Def 's Opp•n to Pl.'s Mot. Sum. J.; Cross-motion Sum. J.; Mem. of Points & Auth. (CV 09-1471 CW (JCS)) 
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2. On JWJe 17, 2010, in the C<?urse of my official duties as an employee of the 

2 California Department of Justice, I personally viewed and copied records of the Bureau of Indian 

3 Affa.irs archived at the National Arc~ves and Records Administration (NARA) located in San 

4 Bruno, California. 

5 3. While at the NARA, I viewed on microfiche and copied the following 
. . 

6 Applications for Enrollment from 1928. Attached to this declaration are the true and correct 

7 copies of the applications listed below: 

8 Lottie Charlie (App. No. 6695), Exhibit A; 

9 Nettie Wauk.ell (App. No. 6147), Exhibit B; 

10 Ida Walker(Waukell) (App. No. 6047), ExhibitC; 

11 George Green (App. No. 4022), Exhibit D; 

12 Theodore Morehead (App. No. 6529),-Exhibit E; 

13 Isabel Morehead (App. No. 6530), Exhibit F. 

·14 4. Additionally, while at the NARA, I viewed the physical files of the California 

15 Judgment Enrollment of 193 7-1952 and copied the below listed docwnents and have attached true 

16 and correct copies of each: 

17 Theodore Moorehead, Sr. Application for Enrollment to Share in the California Judgment 

18 Funds (App. No. 26205), Exhibit G; 

19 Isabel Moorehead Application for Enrollment to Share in the California Judgment Funds 

20 (App. No. 26206), Exhibit H; 

21 Application for Enrollment with the Indians of California for Theodore R. Moorehead dated 

22 June 10, 1949, Exhibit I. 

23 5. Also, while at the NARA., I viewed the physical probate files of the Matter of the 

24 Estate of Lottie James Charles and Estate ofHarry Waukell, and copied the below listed 

25 documents: 

26 Testimony of Nettie Waukell from the probate file of Estate of Harry Wauk.ell~ Exhibit J; 

27 Testimony ofMinnie Waukell Frank from the probate file ofEstate of Harry Waukell~ 

28 Exhibit K. 

2 
Def. 's Opp'n to Pl.'s Mot. Sum. J.; Cross-motion Sum. J.; Mero. of Points & Autb. (CV 09-1471 CW (JCS)) 
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12 
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16 
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18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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6. Lastly, while at the NARA, I viewed on microfiche the Twelfth Census of the 

United States from 1900 ~d copied the pages indicated the State of California, County of Del 

Norte, Supervisor's District No.3, Enumeration District No. 10, Schedule No.1, Indian 

Population sheet 3, pages A and B, which tme and correct copies are attached as Exhibit L. 

1 declare under penalty ofpetjury, under the laws of the State of California, that the 

foregoing is true and correct of my personallrnowledge, and that I, if called to testify, could and 

would testify as above set forth; and that thi~ declaration·is signed at Sacramento, California, this 

thirtieth day of June, 2010. 

3 
Def.'s Opp'n to Pl.'s Mot. Sum. J.; Cross-motion Sum. J.; M~m. ofPoints & Auth. (CV 09-1471 CW (JCS)) 
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EXHIBIT A 
(Brandt Decl.) 
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. . :UN.ITED. S..TATES· . . 
QEPAR-TMENT OF THE INTERIOR 

OF'FICE OF INDIAN AFI>'AIRS 

6695 
.. ,. .. 

Appl ication tor euroll~ont 
·wun tho ln<11ane of the 6tA't.ll of Ca11foro1o. 'Under . 

the Aot ·ot May 18, 1928 ( 4~ Stat. L. 602) 
'. 

. .... 

.. ·~ · ... 

. ~· .... : 

.:· 
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N ··:. -~~t;.eQT!a.~.,..y .o·r : .... , .......... yeare an ................. yea.ro, reup!' '< : 1 ve y; t ..... . · .e'f ... no" 

.i 11-~1. . .. ..... ~p.e. : ... 1.1! qt. O&Uf.orn 111. Im11&n ))lQod o~ the-.a-earee a.n~ lineage a~Ated 1n 

.. ·· -ih~;·-~~~Y.'·')!·llPu~·~~.uon ~n<:t. -t.hit the ra.cto at.atod wtth rer.ere.n9•· to -~~roonc·eetote, 
.-::~ ·,·_ t-lie·· ~~~ti.t·iie or .. : .... l\Dl" ....... children, their agu and degree or· Indian blood, ~nd 

; • • '"~ •• • 1- ' • 

. . ·. ; · 

_si:gp!l:'l.u~.· , ~r;~;~I t·n~a~_ae: _ .. 
j • •• .' •• :,;<;·.-·· · ... p· ~:-::·_·· -. 

·1.p .. :tiet()~.e 

') 9 .•. :2~:-:; . 
. . '..;-'! :~ ... . •• ,. ; ;-:·. •l ·;_:·._. . :~ ;· 
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· · :. Case4:09-cv-O~ 471-CW 

UNITED 
DEPARTM~NT ··oF 

OFFICE OJr lNt7 

AP.PliCA~ion 

Apl\uca u~n 
with the tnd1Ane of the 

thil Aot. ot ~Ay · l:a., .1 

~· Seore~ar.y or th• Interior, 

Waohington , D. c. 

: .;. rar : 

. I h$r.e~ mak• appl1c~t1on (pr 
· -Gh1l<lr.on 11:v.ins ·On 'May 16, 19~0} f.O 

o&t4J'nOe w:1t.h the provU1ona· or . ~h,e ., 
I.. ~2) : The tvi.dence ot id~ntu.y· 1·• 

·. l • . sw. tt \he hil i:~lUii~~ ~ ,~e.e ., ef,t; . ~4 
\ .•ltior ch~}dren 11Ytnrr..~h 1 ~-~lJ}, ,;~~.fu ;~ ·' 

~ ' .1 • • • • • • 

,. . f 
1
:· ·~~~.~Aa~ ~·~ lm.Uatr. J~'e\_ ,,.:,: 

. . . 
:.;: ~~)..1, ... 1·'-·U.M ................. .Y.:g!l.~:.:.: .. :· ... : •. ._.,.., . .,r/'l. 

Page~2 of 3Z~ 

b·,:r il ,;; .. . ~:. ... 
I 

~" i·;p ~·X. 
! 

:. 

~adi · fil1~ .tl1inor· 
Ol.l·U~rril~; tp. •c· 

·,.le; .. 1~~ ·<~·J·~a:t. 

:Ill > 
G ~ ~ 
(II' .... ... 

n 
~ 
c+ ... 
0 
t1 

~ i 
0' 

~ II> 

"' ,..... 

r 
~ 
~ 
kt 
i'; 
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.. ........... .. ·:.·· .... ........................................... , ........ ,, ... , ...... ~ . . (, ·:·· ... . ... ~ 

6. ·• 1 · .. ? Yeo· · · ,.re ;you marr eu .. , ..... - ................ ,.~ .... . 
.;. .. · 

'1 , I r a. ma rr.1 od woman , sin yo~r tl~UJ~e 

................. ~.1?-~.tf.~ ... P.~.!~ ............. ....... ...... ..... . 

e. lfll-llle and ox·~~tct d~h or bi rth (llont h, 

.. .. ............... ~~-r.x .. Jr!!\.~~~-+.~. r ... E.~r.r. ... ~.~~~---

9. ,le he ~or ehe ) or IndiAn bl oo.d? 
. degree or IndiAn blood. 

4/~ 

-~-........ , ...................... ~ ........................ ................... .... . 

. . tO , ·Jhllt. ia y.our deeree of ,~·pi\ian · blo9~ 
. · 8~a1.• of C~liro-rnia. do yo~ 'belOni? 

. ·... .:,:.:~~------: .. · .. ,~/..~ ...... :.: .. ~ .. :: ... : .......................... . 
· . . ,, :D.esr!!~ q, I'Ind'1an -~l.qo.d 
. ' 

._. . . m:\.:·· 'Ta ~~ 'l'rof.ty or· Treat. ftle ·were ' 
. ·.. . . ', (or . tnt)') reot de. 01\. Jun .. i ; 

\ -A· . 

,,; ·~ .. ( . ,.)~~::~~: ... ~~-~~.~·-.~~~.--~·~t!: .. ~~:;~~~.;1.1'.~! •..• ~ -~~--;:---.:.. .... 
" .. _,_,.. .. .•••.. I!!s4-o,.. -~~~~:~~~::~~J,.:!.!l~:t~~~ ... ..~ ........... , .. ····l•ri,. ·····•1·-·· ~ .... ;. 

on Jun• l • ... , ......... "" .. ,, .............. ········ ... ·:· .. ··· ··~· , ...... ··: ....... , ... .. ·· ·· · ~·· . .... -. ' . . . 

' :;}~'~!:~~:·:· ·.:"· :•···.--;:··_:.:._: ... : ......... : .... :.: ... ,;~ .. :.-;;... . 
' . . . 

,.,.., •• ..,,.,,~.-..... ,,, •· •·-• 11a .... ~ ... • ••••- • • •••• ••• ••••••••• ••••• ••••• ••• • • ··••••• 

. ·::.~:~~--~.;: .... : . ., ..... ............... ·: .... , ..... ...... ···:···-- .. : ......... . 
.•. 

NMoa · ----
: ·: .... , ..... .. . ~.~~~JI:~! ... J:'!:~!! ..... , ........... : .. ~ 

.. ' _j)q* . ··.: .· :.• •. 
' ...... ....... -~ _ .. .... ~ .. ·- ·: ........ ,., .......................... ... , ............ ._,. 

. .. ' I ~ • ~' • 

: , ,; • . ;;~:t;·· .. ·----·--:-·t_.; ................. . 

. ! 
"'-""'·"'' «~~~ .... ',· ' . i· 

1/1a····Pa9e{fof'32 · ....... ... . 
ifOl'Dia • .......... ......... ····:······· ....... ' .. ..... . , .... . 

.of your w1 te (or hue band) • 

Tribe or 5and , and 

C-aJ.i:t'. 

It1!11ano of the 

•• • • •• . ' • I • • 

-~; po.rty~· ; and !:Whe_re.;d1d·. Y.O'\I 
.n1a. 'ir.ea.t:1.ee~ ,.ne~ot1n.ted? . . ~ ·. ' ; .· . . 

on O'l" wbe:e 1.t . ......... ......... ...... .... "'.••·· ··· .. -............. ... . 

ER-459 



Case4:09-cv-014?1 -CW 

·13. ·01va Lho'namu ot l.be Chiefs, 
your Anceetore b&lonEea· on June 
horein referred t.o, if you know· 

I do no·t -know· · 
............. . ·······················································-········· 
-:.• ~ ·: .................... ·, ,. ··~ ........... , ............... \ \ .. , .......... ,,.. __. . ., .. ~., .. 
. . ...... ... , ....... .... ................. : .. ....................... ...................... . 

i'·· '~'bot lanae ~ .tht ·St~to oJ.. 
·c~lHornta Xn~iM ·ano~o:~~r•

. ·. w.o:re: a.ppr9Pr1.-atett b)r ··t~• n .... t·····~ 
. unHoci ·s.t.•\~i··iia~ ·t:otei~lr•f or "'T'AC':r'l:llrll 

.... : .. · ............... l.n .. itRR\\\RiAlt ... ;th,ftMft.T# ••• Mttrn.;• 

' · 
.. ... = . .. \,. ··~· .... """'"'•"':O .. "'Io't••••• .. , •• , ........................................... . 

Page14 of32 .,. . 

................................................................. .... . . 
'.: : 

._ ........................................................ .. . . .. 

~~6- Tribe or ~and to which 
the 'l'rea.t.y·· or 'lreatieD 

taken .troAD you O·r your 
.oomp~ne~tlon, or whtch 

mt:pOJufs ~nd. t~r "bicb the .. . 

.. ...................................................... . 
1 n~o ~etor,e her marM 

•L~ • .*·.~ ~ 0 • : ... ~;·! ' 
: . 
. ;,: . : .. .... ~~··· 
• t"\ ........ , ••••••• ~.~,.,.. ....... ~ .................... , 

·' ~ ::. tlOi~-til ·o( lndia.n Bloo4 ·· 

................. :'1.L1t:,. .................... , .. . 
Dosroo ot !nd1an Blood 

····· ............•.•..•............... , ........ . 
... . : ~; . 

, .. 
.. tna.tlu'- o~-;~.~~~~t . 

; . 

' 

ER .. 460 



19. Whe~~!fc}l:~yvi'Pe1t4&1&uW. Ulil!~lil 7/01/10 Page15 of 32 

• ·"l!l.." .. '''"nll'~!t . • ........... ' •. .. H,7lfrr'lltl•'.t•1'l.~· · · . ..................... , ... , ........................ ,.,,., ........ . . . 
. . . 

··············:··~···· ... ······1·-······ ·························.:-······· :····· 

...... ·· ........ ,: ... ; ...................... :.·. :.-.-:...~,; :~ .. :.: ....... .. , .... ! : ... , .. ~- .. . 

·time? 
·c"t!J.:l forni a, 

..... , ... r:.~· ........... ·. ;,: .... , • ..:·:.· •• :: .... :. ... :l .. ·i· ..• : ............. . 

.al. . !lat"eb of death 
. , .. , 

Ft~-'ther ..... }!.t .. tt~~-,.~.~~ ........ : ........ . 

· lto.re J""l>t,t. ·cri: · ,-oUf' mi~br chill%r.en::Qr 
'I$n!l :or othe.r b'onef,it"s? . . 

• ---~,!111 ..... .. ~ ........ · .. ~···.,· .,_.,;···~-·~······ ..... , ....................... ··················t· ~-'·''""'"·~-....... ......... . ...... 7', .................................... . 
. : .. . 

23,-~ ·u · e~ ,· .~1¥.0. :. t.Pt;,P)Uli~"Or :of 
ot ·tb.e Xna;v~·-~eliboi or A«~.~~b~fJ1:1J~«·f" 

1e loc&ted, and the name 
· .l,.t Jao~· ,iD. 

. . ...-: ..... : .. : .. : .. ~.~~.'-~~i.t~ ... ~-~~~~.~.~~!?!li ,.~.'::-:!~.''1-t::t .. t:~~-~lx.~ ..... _ ....... . 

. · · · · .. · Q_~-lio1.M'Il • .-1trt•l'~i~: .. ~~ ..... .!L ... n"' ... 
.• ·t"" .... ""'" ~. ~ .... , ..... "' .. "''-''~ ........... ,~. ··-· ...... _ ...... ~ ·~r.· -~. • .. ..as ... ,, • •• ' ... , •• ~ .... , ... . . . ' . . '. ·. •' ... ' .. \ . . . .. . . . 

7.0'e J>~l·~~tri;t issued to ~ · 
~r..;';.~.~~~--~: ... 'Y:~!~~~l . .t. .. ~-~.-!~:: .... . 

-~········ ···-.......... --············ · ,~······ ·· -· .. ········· .................... .. 
·:·· ... •••···•·· ... , ... ·:Jt·, ........... , ........................ , ••.••••••• ,.~ ........... . 

. _,: ......... _J· ... .......... ~ .......... -_ ............. - .............. . 

: · · ~ ... . 'It •fl~Cl~~: 9U.. t~-.·~ ~e·QIJUI Rol:l ... et~ot.e 
·· . ·. · · .of'.:J"W).o· .ZO, l~t?~f ·an.~· ~he riA~e · or 
. . .:}--~-4~~9#- . .)<~/~ ~ . . . 

f ' : : • ~~-.: : . .. • .... ~ :: ' ' •••• •• ·~ · . • • • 

'· ·: ·iiO~ :;;"51(t~·' ;(~411ij.::ft'i1rhl&1h R,o!l.l,l 
', .:_....:~.,.~·~~~'.-(•.,.-:r.·~·J~~~i.~·_:.~w.&.•'tr;..~w...;..·,. 

·: ,··: .. •.o•ii'lii, ,_,ttol:.);'Jf~.; J$e. ;~£h l:i.:~~-. 

·:~;!· -;,,_. B.~~~:. :~~-~~~w .. , . . -;,·,·· NKIIIiJtot 
"· . . . . !·. • "I. 

'I .· ~ 
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.. r .,. 

.. ................. ,,. , ,, ....... , .............. , .. , ........ ~ .... ,, .. , .. .... .......... ....... .. ........................... .............. ... 

'~ . ........ , .... ,.oOOOt O •••••0 •0 00 0.<10 0 -oo,o U o ooo oo •O• IO'U<I •• • o oo •• •o • oOoo O OO O.<IO '"'•~•''""'"···· ................ , ................ ~ ............. .,. 
. ~ 

Z,'/.. Wl}ere wer-.o thoy· bor.n? 

.: ...... · ... ~::lP.~.~?:' ... P..~!~ .. J~~.!~;;l' ... ::~.: .. ::;rr,.·, 

........................................................................ , ... ........ . :. 

~· . Wber.~ ·.d111 tl)ey ru1d111 durfn,g t.heir 
· le~~p · · 

tlHI.Y ~i V1l_l~ .on J \llHI l, . 

.. .. ··: . . 'Jl•:al4~d on nama~)i ·n1 ~~ in 
.·~::~~r-:· ::~~::'!.:~·r··~::~~~!. :'J .. , ~~ ~~·:~ .. ·::.t"' ~ ~· ....... ., ................. .... H • ., • 

· : · · "lftt::• l'~ u.~·~rtns t h_ar.e · on Juno 1 :····· ... ··· ..... ............... , ... -~ ·~··· .... ·-................ ·:············· .. ......... . 
· ~·:\ .;'· · . ;, 

, • I f'V:•, .. ,.,. • ••• o • 0
0 

o.o\o o•o •••: ••• J '.' •f"' ooo •••• '"" ~., : • "'.~'"•<t• :• •1• ·~ o o o ••" t•fl••• f•·~~ 

, ~:fi;:~r· ........ : ... ~· ....... : .... 1 . ... :.;. .. . ....... ~ • •• -......... ~ .. .... ... . :· 

·:·· 1.~ :e~peiU:t.• ldifntifl~!!-Uon, 
. . -~·u, ·sr .JXl11Sj.~.llt1 '' o(· ·tbe1r n«T:•rr• .. 

. ·.' :. ·: · · ~~d¢:-}'W'·~ · t<~80~, tiat n·~~"·ilt 
.. : ..... .... ~ 'Wl'itft' ·f.~~,;::~~~1~~~ ·. ~;'),'·~~ ~~·. 
·... . .. ·.: ltitt~. ~·~f:·~-~~6 l:lo'!':t~'!· .: :"!:,~~~;\(~~-"~!!~~ ... ~ 
~·"::-··;·•h .... ~u·-~~ ·•·:'• .. ~'.·•"••••;,, ' .. . ,.-•. ~ .... ·•n~t••r.J"••···-··· ... ···,. .. - ...... . 

,. .... ·.~ ... ,. ..... . _ ....... ..... , .............. , ............... · .. , .................... ~······•"··~ 
··::. -~~;~: .. :·.~~.-:~ ~-: ;~:::. : .:.~. ::·:;~:; .............. ~ ... ~;~ ... :.;\ .1~.:::.: 

4 • • .,. 

";t,. 

~.Y?'' "''""''"' j••• . ,._..,,t•'•'"••t•••••• •••••·•••••..-••••4<~ , 

~~l-··-~:\Y,,~}~{'~\::"1.~: ·~'·':. '· 
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J:·~~ · t'p"i.t:O~ing at'ttd"-~ ~ IDUO·t bo 

::.~:~w~-f ·'~o~~a.lnt'&~· .. m$ ·~h$ ·,·a~~li.~ant ~ • 
;.:·... ... . . . . . " . .. " 

P6r.e'b.na'11Y ~P.PoAr&d bet'or9 ru .... 

. . · ··p~~\~ ; ~~n~1r 
. . . ...• ~.Q • .-:r .... ,~., ..... :r-... , ............ ,.,,. ·· ··~· ......... . 

,. •ar tPAt they are well acqueint&d 

· w.'h.o m.&kets th& fore-go1ns app.licaUQn 

:: · ... ~.,tRo.'rlAllY t'or .. .. ~~: .... :., ypat;•e And ........ . 

. .,... · e..be :.~~w.t .... ;., .......... . 

the. ~bov.o ~ppU_O(t.t10J! a.nC t.ha.t tM 

_ . )h• ~r'~~taa~·· ·~t' .... hor.' .... :.. ahi!dren; 
•. ~ :f . 

.': '·:~h,'ir places or residence .are t.ru~; 
. . . ' ' 

•. -~ OP.er.eon · :!~.-! ..... ·. repr&sentd·~~~.~~-~'t to' 
\ ' . . . . 

·.e-at ·whAtever in clailll. 
' . . 

. · . 

. ·~1-i,it:~'.:· ... : .... .. ................................. ·-· ~-· · ....... , ..... .. 
; :: ~~~:,.•·· . .... • ••••• ···~:~ ··: ... •• •• : .. ~., ...... 0100~··· ••• ···~-· ... .... :· '!' ...... .. 

~.:~, ;, ).~ • • • f• :. ' ": \ • I . ' 

M.~~·!M'<;w,rc.rn• Cl.i~tt'A) .. , .. ....... . 
•' ,': ,. ';.• •-.' I• • • l I 

. ~ . 
. , j. ;:;t. ·:,•:.··~ ·;: ;~-;!~.:.: :~r~· . ; .~::,~.f .... :··r.~ .. :.::~~:. : 

.•·· 
0 . 

.... . 
. . ~· · ... ·. . 

:'1 ... ... :~' ··l\1•; ·~· : ~ ... 

,:-:,:·-· · . ... . . 
.~:!'~::P.-;~~J~?i·~e~'!,1)~?~.~·.'.::.·/: .·~ ;,.:r-+Q ,:, . ~'i·C . 

l:1tteago ·!'~e..~~d. in 

h:er . 
t.o ..... 0 ~nceetotll, 
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J ... . 

· Case4:09-cv-O 14 71-CW 

G: ...... 

OFFICE O F 

J.pplioa t.ion for 
with tho Indiana ot the 

the Act ot Way 16 1 l 

'l'ha ·secreu.ry ot t.he Int.firior, 

W&ahington, D. c. 

Sir: 

1 her~~Y make application ror 
childron liy1ns on WII.Y 16, 1926) as Ind 
-eo~4•nce wi~h the prov1e1ono ot the Act o 
L.~2J , The oYi~onoe ot 1~ont1ty 1o he 

· 1. Stato tht full n~ee, asee, oox, and 
: minO'r obi ld ren 11 vt ng on KAy 16, 19.26. 

Indian lfuea 

'.: .. ;,fU~t~,ljl..: .. JR.~ ....... _. ............... tl.QXl~ ........ ..\7 

·. · lfillil~iaroa . ala:ncha :Jon•; Dllll· -; ~"'("!" ~'.':': '"'7 ... &.. ., • ~ ,_ 0 • •• ffi.o,J, • • • ' ...... 010 0 0 • ~· ~ 0 ~ 0 L~ 0 f 0 ~ ~ 0 ~ ..... 0 0 •• 00 0 0. 0 ~ ~. U 0 ... 0 0 • 

:) .· · W:i.'~.l.i-wtr a, ThOilla s · II one · ;.;on · . .......... ~.~., .... , ......... , .. ';., ,._ ........ , .... ........ , ..... ~ .......... ...................... ... 
..• ,·W-qll!;.~ ,· Wilma lion•~ .. ~.-....... ·.&······ ·-., ............. , ............. ........... , ........ ' ......... ··~· 

Ylulker , lla.rr.:; lionu 
• • • .:..; . ...... ; •• , •• ~,··•• oo o tO I,".,,,,,.,, o• ' ''''' ••• oo •·~ "'I~._.,_..., •' ••' 'uoo • •• ' o oo o ' o o o " 

....... ,_"':-: •··· .. ····································································· 
. I~ 
.:. ') ............. :·-· ......... , ~· ·· ··· ........... ............................. ····· .............. . 
. ·r 

. ···: .. ··· ... ,, ................. , ...... ~··· ...... .. ............................................ . 

. ....... .......................................... ~· · · ······ · ··~·····~-······ ····~····· ·· 

Page1 9 of32 

or myoelt (and minor 
California in ao-

16 , 1926 (40 St at . 

ot yourtelr and your 

. i 
SoX Datu ot birth 1 
~ ~.Day ~oar Des•j 

... n ................... A-.\llb1.l~ ... l~J?P 4/4! 
i 

.~."'"·'···-~E:.~ .......... P..~.9 .• !.J};!..J:.?.~P 1/2 j . 
I 

.... ¥..~ .......... ~!.: ....... ?. .. t.?.~~ 1/2! . 
:r. Apr. ti l ~21 1/2! 

Cl....,.,.l,_ .. ··:·~;::···::.:::~;;;.~~:::~~~::~:~~~ 1/2 i. 
I! 

iiTI•'·,,.,.,. ... ,.;};l.~~f..v.roJ.n.! ...... 

... 9. !-':~tt:9.~T.l.1 .. '?-:· 
B~•t• 

I ttl~···~·, •• , t t I o 0 tit ••" tt tt 

I 

tn'.!.~i~; ~.:,h. f!f.¥.~ .. Jw.rn 
o t.h e ~ o.,~nit r..en • ''''' ...... ,,~, .. -· .... ~fif·.·~· .... ~; .. •,·· 

~ 

! 

~~ 
~· 
! 

'i 
1 

1 
. 
r 
I 
l 
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i~~t?:r., d~se·4'~~~~:o·14.71 ~cw 
~, 'lfliore ·h•w• ·y.ou l'lld yo1.1r oh1l 

·.o~~-. ·lf:o .r~o u nd Itur11l> o 1 H aou n 
•• •. • ' '* ' ~. · ·.• .. ............. ... 0 0.. ... • • • • .• • • ···: ~·· •• .. •• • . •• ~ .• 

o~ta;j·~~ o! St-ate ot cul1fo 
.: ............ ············· ···················································· 

.......... , .. ,, .... :···················"······ ··············· .. ············i•········· 

Are you a.~r.ried'i' ...... X~fL ....... :···:· .. : .. 

It -A m&rr1ed woman, give. your n~e · be . . 
. Jd.a · ~'/.a.uk'o11: . 

n•'"' '"''''0uo-o o•'< olo oo•t••••· •~4·o••• ••••• ,,,,, ., , ,,,.,, ••• oo oo o ooooooo o o o o 

.''~· .. , • ..,. All4. ~··•.t .. ._ o~ blr>h (Month, 

( ... ~~; ........ .... ~.~.1:!~:~ .. !'!.~~~~!..! ...... ~ .. ~.~--~---~~-?.~ ... . 
· .. ~1 : -1~.'h!J· (;or qhe;) or IncUan blood? 
.. · .' · ~.i'&r~t· at I.'idi'an blood. 

~/hi .tle . 
:.t~··· ··~· 0 •; ·.~· • • ....... ~ ...... . . O ••o 0 • of ~ o• O o• 0 

"
0 0 0 00 0 0 0 0 0 o I 0 " 0 I I 0 0 0 o o : : 00 ° 10 0 °' 

'4f1Ji'bt or. I-ndl,.n b:~oo.d. 
. . (So· )'QU 'b~lOJ\1? 

. . . 
~;. · . ~· ~ .. ~; 

~~.Y.~.~ .... ~.~~~.?9 .. ~t .~2 
·a . U1:va r 11 vod 

or the Tr~be or Band, and 

.Par~-~ ;\·;;i!!i!~·. w.t>ero did yo~ 
ba1d .21it~:iS.·a:.,n~&at.i1\Ud1. 

~~ . :t . ~:; ·. t • • • .. 
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App11catton for 
wi th the Indiana of t hu St 

the Act of ~lay 18, 19.28 

ThB S~~r.&\~ry Of the Interior, 

Waehington, D. C. 

Sir: 

, . I heZ\&bY J.ua.ka . app 1 1r'l tlon for 
.' ·.~·r~•n llv!ng on ·May 18, 19~61 ao ln<l 

(I C. .i1a)'JC'j W~:t.l\ t)lo pro vie i o• a or thu Act 
· • 602) , The ev1.dtmce or H.:ent ity it! 

· l. State the full names , agee, Ge.:<, and 
~.inbr c~·u~reo living on May 113, 1928. 

Indian Nil:me& 

G.T-ll:8D t Lila UOncJ D 
.......... ., ...... , ........ - •• ~tl t_l- .. •••••• • • •• •ooo o O oo OO o O ooo ••o.oo 0 0°0 0 0 oo•'o oo u oo o 

... (i.e-:;,~;~ .. ~.1~~.~ ... ~.: .. .... .............. ~?~.~ ......... . 
:··~·u.n·~ Lincoln llo no 

·~ .. . . . 
~ ........ ,,., ... •••••• ••••• .......... ..... ' ' • • • 0 . .. .. • • •• • • • • • .. • • 

' ~:~.011-. Ve~l_a Hone 
. .... -...... .,. ................ _ ...... ~....... . .. . . ······ .. ······· .... .. . 

llone 

........ ~~--~~.pl:id a ti~ .. .ll.! .. :a .a le.t ... .<L .. :u .uu 

~· Ro~t'lbnoe on lllay 16, is2a ... ~.urnL . , 

. ~. 'ol!l1. ott1ee ..... #.l:l.tnl . J~.!H~.~~ ................ .. 
Town oT C1~y , Box N~bor 
Rural Route Number. 

4., ?lace of birth of your!lelf a.nd aach or 
.f wa.;\ 'born . Jl.t '7eit'ahpo c, HurobDl 

' oo••• ••.if'l•t••t••••••• •-•·••••,.~• :•• •••~•••ooou •••• • •••••••• • •• •• ••• ''''"''"'''' 

~-.... :.~!l.f.~ ~~!~~ .... #.~ ... ~~.:~~-~::.~.~~~~- - -~-~-~~ ~-
· .. r,;i~t:~~: '<:·~·.~ . !:. : · .,i-
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'"f=~· .. ·"·-····'·"···--·.... .. ......................... .. 
F. Jnn.l4 1914 

1!. May 4 1\316 
~ ... ..;; ........ ...................... .............. .. 

M. Feb .14 1919 

?. Doc.2l 1~25 
... .... ... ... ....... .. · ........ ............. ... . 

F . Oct. 25 1926 

property 
..... g.~f..J..!.! ................ . 

.• , ............... 9. u~ .~.~.!?.!.!:!.~~.: ... .. 
State 

... ... ,.' 

> 
· :! 

•, 

..... 
0 
;J 

. ; 

• , · ... 
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: ' ' 

JB.•·.·. JP14-t a 1P"-" o•cru c:.r l~la.n blood . 
!J1.f:h or Ci 11 rorn 1& d.o you -o.1 ont., . 

.. ~-:.--~~~~t · i·~i~ .. 81~~ 
II 

::.to~~ ~rhty or Tru.tiu ••r• yo u 
('or · -tf'..o-y) j•u 1da on JUJ1o t, IM~ ' 

;1 • • 

_.::,i .... :t .. ~~!.~ .... ~~:r~ . . '?.~ ... ~~. ~.r~ .G~1.. mt 
~ltla;uu, '' ut l 11o n<:t 

..... ·•4• . ••••. ~~ ... "'r•t,. . .. . • · · · · · · · · • · • • 

on .~~o lj o (UXI4 1. h li1Y H • 
• ·,;;~::· · ..... , .. ~ , ........... rll> ..... } • • • • • • .. • 

·'' . : .... ::. .... .......... ..... :i .. . 

. ~.................. ...... . .. 
·. L2 . OSVt t.hf fl41AMO of your Ca.l1fornl4 1 

ihro\;l&b 'tllbm you c; l..&1~ . t'ho ••r• p&.r 

·'t'1ti(~' Bt.ahi. J.t,:;io"!A ol& 1.11 \.tu:oup ••to to:rth lt~~.oh cla.t)a ••p..rAtoly . 
c~etore oo~t1na (Qrth your 

l.luvi.c ard(ln 
• • •• • • • 0. u •• ~ .. ·~· ........ ·4·· 
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:i: .. ~ .:~~:·::~ __ :·;\-;;r .. ·.~-~- ~ ... 1 

. .... .. ! .. ~ ..... .. .. ..... ,tt"•··~··: ···· . .. .. :~-···: '"' '" ' .. '''•'••··· ······;,···· ···· 

-}· .~~~hY i:U:o-•. · ~J.iir :.~I,.IZit.l! or, .t~~.·~l~rs., C·aP.hi 
~ :: ;: ·· )'QUt.f'-a.l)oef~Ot:& ~.!flon'&Pd ·em June 1 1 l 
•' · · hort·l n ~of~-r.rad f..q, if YtiU ·l<now the111 

·• • .._1 • 

. . . ........ , .. I·. ,~-~.~·;~~·9-f. :~~~ .................................... . 
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·;'J;f.i • :.:.J~ -,Jl~J)4.f'-,il\ . th& 9ht..e ot C~l1f 
.. ::: :·. \; :.~~),J-J~;:.#l~! l.I.t1~S.~J··II.pc~'ct.ora ey tne·. 
-: · ··:· :(i'r;~~!i.i>·fl~P,p'ri•L·~··a ey · .. the Un1 u4 S.t a 
' ·.:' : ·~ 'll~#·:t tld ~~f\:t:e . .,. ))as refund or re.i'led 

.-~:.,.~;:J:~.:·~~p~~-4~~J ... ~~~ ... ! ?:JnH¥. ... ~.'?.~rJ.t . . . .... .... . . . . 

..... , ... ,. ....... . . ....... ,ol .. ...... ............... . . . ........ . .. . ... . ... . ............. . .- • ••• 

:r: ............ : ...• ·~ ... ~ ......... : ....... .... .... ....... ........................... ...... ...... . 
.. .. · .. . 

', ;:"·~· .......... :• •• • ••••:' '.' ••••too •• • "'""~ • • • • • •••• • •• ,. ; , • ••• • • •••• •••••••• ••• •• •• •• • 

. ·~·: ... .': ....... ~ .. ...... ...,.~;.; ... ,;, .... .. ' ......... .... ....... -:• ...... ..... ................ : ..... . 
.. . 

". ~ .................. ~ .. . .. ;~ 04 ··""''o· ........ . ......... 0. 0 • • 0 00 • • • 0 . .. . .. . ....... . 

. . . -o: ~~-·t~~ .... ........ :·:· .. ·~-·~· ·: ····· · · ··········•o•······· ···••ot••········· .. -

·Q1v•• ·i:>Am;.o ot· your fathn ~~ond 111o 
Til!,&•. · · It' e 1the r 1a e. white pn 

•• • ••• . o . . . 
F4-~l).e r:--.-1 • J;tngl ~.l!.l\ lifii!IO ... . J.P.i.\Jl .. . <: .... -~·.\· .. ·. ~~ . . 

1 
. j : I.n~ ~e.n N~.': -~·-·· ............. . .. 

·~ : ..... ~~,~~~ ':t~&·iillh ~';, 
· .. · •. : i :-. , · ,. _.;. , )ti · ~ · · · Do not 

. .. ,.. . • j' Ir~:l:·~ -.. .. i't!d~· .... : .. ·":·:·:·:·.· ... 
l ·Va.iAtn N~o· Do not . .. <: ... · .. > ..... ,:.{' .' .' i .. · . . ... 

::t5'l1 ' ~r.i; w.)re they .bor-n? 
: r• "' · •t •· • ~ .. , .. · • 

. "" . .. : . . . ... J .· · r~~h~r .. .. : .......... P.~ ... ~.~-L 
·;· :' ' '" t

1 
' ; •'.. , , I 

·' " · : itre ~r · t'IA11 t" l!C~.t~·'!-\ ~~i.~'! ••.• , ....... .. ,, ...... . 
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~~~~.~i¥?:!f.im!~~~~ ~~~·r.(.;~~.r.~~J.Ol~r ~!~.~~; 
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• l>X:·~ 'I!!4.1an o~st.~~t .. . .. ,~it . . . . ~., .. ·'~ . 
_. ~.,.. , •, • I. ,'. 

ER-475 



. .· 
"·:fl~"::·.:.· :·· · •••f'······,···· · ·' ····· ... ,.. . ... ... . ....... :·· · ··· ·· . . . .. ... . 

..... l.~ttt, •• :.::·,; ., ·;;.· • .-•• : ... .. .. t ................ f• • . : .. •••• . : • •••• •••• ••••••••••• ' ••• . • •. . . 

.20 . " Where diC thoy roa<ide on June l , .16 

.......... !l~.~.~~~ ... ~.~-~~-~~~4 ... ;~-~-~~~-~.?.~.~.<?.t._, 
21 . DAtee or deAtn or' your r a ther 

F'l.tMr .... JP..~.~~ ... ~~.~!? .......... . .. ......... .. 

· ,~;~• .YQ\.L' or i y.aur · JI!~n~r chi idr Gn 
·lat~d qr. ·ot,hor beneti'h? 

. U~ i •I . • . 
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..... 2~. Ir Po 1 '·i1 ve rth~t .. CIU;!IIb"'ll~ of your Al 
or tha ;r·n~1i~n School ,..or A~e~ncy undor 

. . 
Jlevet• en:roll&d for allottuent 
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·: ., .. , I '·~~··-

Case4:09-e~D~£1.R~ o.OMLmi~BJ~~dft'~nf 40 -.~:.:~~i~·· 
. __ ----· -----~·~- ~~eg1on(SanFranc•sco) 

APPLICII.TIOH FOR ENIIOLt.MENT TO SHARE. IN TH£ Cll.li"ORIUA JU1)GI1ENT FIJHDS 

DQ NOT WRITE IN THtS 8LOCR - FOR AOMINtSTRATIVE I~E OHLV 

OATE REC£ IVEO: ___ J_U_N_1_3_i9_6_9 __ _ APPLICATION NUMBER -----~-:_2._._.;..;·:,_~_-:_0_5 __ 

IMPORTANT: READ "INSTRUCT!OilS fOR Flli~G APPliCATIONS•, THEN COMPLETE:' TkE FOLLa.iiHGt 

Thea dare : fV1 q• reb e a .• ,.( Sr. . Sut &.m 0 Fr"•Lt 

2. IWOf~N, "AIO!W OA DTNfl 

HAHf IY ~ICII Y~ll All[ KlfOWIIt ------------------------·---------
I? . "71" 

}. Ao~Rtsst ---~ll~~~x--~2~?----~~~---,----------~·~5urnULkL~i~hu_~·~J<~~'~v~e~-~r~---------------
(Siltrn 011 Box NllHUit ) (OITY Oil Tow• ) 

Ca f,·p or uuv 

4. Dnr or Bnnn __ _.._.5":...._-..J..I.,.,3:...,_".-~o0~bz.-____ _ 

5• WEal YOU U"ft o• 1'11[ !lOLl Of CAL110UII~ I,!!,UANS liHICN GUALirHO YOU TO ~EC(IV[ TME $15() I'A'I'I'I[IIT AUfliO~UfO U 
TilE Acr or l'l.av 2~, 1950 (64 Sur. 18~)t t..rJ Vu 0 No IF vc>u11 .uswu I& '"Yu•, CoHI'LUE Srcrror A. 
IF 'YOUR U$WU U "Wo•. COHnfH Sf:CTI:>ll B. (Co"PI.tTl SlCrJOII A 011 SECTIOM Bt lilT MOT 101'11) 

S£CT,IOH AI 

Gr•E TH[ lAM[ IT WMtCII YO~ 
W£11[ ICIIOWII 011 MaY 24, 1950t 'Tb e c 1 c/O'C. t! 1\11 0 0 r e b ft.'(Cf J5 r 

'CEATIFICATICH BY OR fOR APPLICANT 

I N[llfiY C[ltTifY THAT C.! ... !!!J 

nur2 /{J ·· f.f! 

( THC .,,UCAIIT 1$ ) TN( PUIOH, WAHU UOYEt WIIO WAS I'IUYIOIIILY UIIOLLUt 

SIGUTUIIU ~ Jr. ;'7?,;;0 I ' M ··""'11-"L< .A.-e ·A d 4 /'1. 

SECTIOfi B' 

81"1!: Tilt U"lr IIUATIOII81111', AU liOLI. IIUHIU (H IIOWII) or #..'Y LUf:AL Oil COLLUUAL llfli.TH'l UI'I[O 011 Tllf 
OIIIGIIIAL lOLL Of CatltOIIkll IIIOtA•S ll'riiOYEO HAY 16, 19~}, 011 TME llfYIS(O AOLL OF I'ERSO•S WMO lltCtiYEO TKE 
1150 raYHtiiT auTMOIItlro IY r•r 1950 AcT: 

NAHE OF REUTI•U ---------------------- RU&HOIIIIMI r -----------

Q RtVIS£0 AOLL IIUI'IIU I --------

. ,, 11011[ OF TOUR ti"UL 011 COLUTEIIll llELATIYlS W£U f¥U EIIIIOLLEO, Nl11l TM( IUilk liMO LIVfD 1• CALIFOUIA 011 

JtJIIf I, 1852, rtlltOIJGH WMO" YOU QLAf" lliGteJLfTY FOR UIIOLlPI£11: ---------------------

(ftJIINISN fVIDliCE TO SUPPORT CLAIM Or R[LATIONSMIP TO IIIDI~r a[tATIYl ) 

E \'HIE IIC!' or llltTM AIIO IUTUJUL PAR f U All[ FUIU ISM!D WHM TU S lPPLI CAT I ONI 0 YU QNo 

CERTIFICATI~ BY OR FOR APPLICANT 

I "(ll(fY C£1!TIFY TIIAT ( I AM ) ( T"E API'I.ICUT IS ) A liNEAL OR COlLA.TUAL RElATI ~! 8Y 8t000 OF THE PEUQII 

THI!OUiH WHOM EtiGI91lCTY f08 ENROlLMENT IS ClAirsrot 

0AT£r --------------------------- St4iiiATUAf: ----------------------

· (APPliCATION CONTINUED ON REVERSE SIDE) 
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6. NA11E TKE CAt lfO .. I A Till II, U"D OR 8RC U ~ 01 1• 01 ANS 
W IJ" Wll I C" YOUR U CtsTDR S W£Rf AH IL UTI ~ 0 I J U ME I o 1852: -''"-S.:..L):2s.1u..l ·_.f.l-lb"-1--J)..t.·J;....JIL...I:.!I...Jf!~y='-----------

Tlllllf l JM K !\/Q J I et 

ArflttAMT 1S FATMfll 

h m J..~t\lt:s .11 c:wre h ewl i 3S J..l." 
')~. . -.; . 

:SirJ,th "tVt" Y 

MAnu At Gu.ur AT-U 

Tu u: Et"- n t 73 t ·, b 11 
~ I 

t.- .., ... ..,c...u.v 
ArrltCA~T 0 5 MOTM(I 

Tuarfrlencly flllmuhead 1'3 .$."17 '-----------------
~.:J m,.ll, .--K.•'vt'.y · 

· Tun C'lcrra HaH·/r:y S>Af;,£.:.1. 
~ 5 , ·, .f h ''R 1 >1 t! r . 

8. ~~ (To ll ~D~~LfT!I IILOW OWLY It re~SO" FILIWQ TNf8 l,,LlCATIOI II ACTIIG 1• llNA~t Of A "IIOR 0 A 
HUUL IIICOfiPETUl OR ill KU HUON II liED Of &UUT UtE, A t1 EHIU Of llf .tiiiU D t O~CUi, 01 l 
PUIU WIIO wu U\IUG 01 SUH"Ifll 21, t968, lilT WilD DIEO 01 OR ltTlR Tllll UTE.) 

NAHEI -------------------------------------------------------------------

AOORtsa: --------------------------------------------------------------------------

ATTfNTIONt CR IMINAl P£NAlTifS ARE PROVIDED BY STATUTE FOR KWOWINGtY MAKING FALS£ ST~TEHENTS (18 U.S.C, !001}. 
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Case4:09 .. cv-O 14 71-CW 

(Instructions : Initial each item checked. ) 

Name ~J. J/~.J;d.L< .) 

Other Names ---------------------------------------------------------------

If deceased) DOD -------- Evidence submitted? Yes · No 

List Dup licate Applica tions ------~---------------------------------------

Applicant ~igible as : 
~ Al - (Person on previous ro ll. ) - - - - - - - - - - - - - - -

---- A2 - (Person who has re lative on previou s roll .} - - - -
A3 - (Lineal or collateral r e l a tionship to an Indian residing 

in California on~~ne 1, 1852 . ) - - - - -
Tr ibe ~~~~ - - - -

Applicant 'dete rmined ineligible. Reason ____ __ 

Letter of No tificat ion - Date ----------------

Eligible for 44 Award on l y ___ • El igible for both A'~ards ~ 

Applicant's family who have fi led: 

Al -

Grandparents 
Parents 

.;--- Children 
Brothers/Sisters 
Aunts/Uncles 
Cousins 

Source information for verifying applicant 1 s claim: 
On 1933 Roll # I~ s/.5"~ (Appl. fF t..S":J-f ) -= On Revised Roll f}jd.,J( (48 Appl. or 50 Appl. 
Not identified on ei ther roll from check made. 

__ . 1950 Rejectee - - - - - -
Not previously enrolled.- - - - - - - - - - - - - - - -
Other - - - - - - - - - - - - - ~ - - -

A2 or A3 ~ Source f~r verifying applicant's claim. If applic~nt is A2 
give name and re lationship of person on r oll : 

>~ -

Nrune --------~----~----------Documents which support claim : 
Relationshi p --------------

Birth Certificate or other acceptable evidence to support claimed 
relationship. Yes No - - - - - - - - - - - - -
Family tree chart supported by documents, Yes _. _ No 
Affidavits - - - - - - - - - - - - - - - - - - - - - - - - -

~ ·- -
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• ·~'.l:t·~ "' 

Case4: 09~cv-014 71-CVi, bocumft~~~~d aftYl~~fdlfbQJ(l9chfv~at~c?k~g9on (San Fran;;s~~{ 

Comments: 

Probate Determinations 
Marriage Certificates 
Death Certificates - -
Tribal Membership Rolls 
Census Records - ~ ~ - -
Public School or Boarding School 
Church Records - - -
Newspaper Clippings 

RePayments: 

Info Re Mixed Ancestry: 

Records 

Name California and Splinter Tribes ---------------------------------

Advised by letter dated -----------------------

Applicant's choice given in writing on ------------------------------

Decision: 

Claims Examiner 

//---/f-7/ 
Date 
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Folder :fl /S .21 <./
Appl. t £6 ].0? 

(Instructions: Initial each item checked.) Timely: Y.es_~o __ 

Name ~.£7 ~ 
Other Names tJ,~~ 

DOB f.--l ~"'~ tJ9 

If deceased, DOD------- Evidence submitted? Yes · No 

List Duplicate Applications -------r---------------------------------------
Appli-cant e,ligible as: 
~Al - (Person on previous roll.) M • • ~ ------- -- ---

A2- (Person who bas rela tive on previous roll.) - ·--
A3 - (Lineal or collateral relationship to an Indian residing 

in California on J~ ~~2 , ) - - - - -
Tribe ~e~~ 

Applicant det~rmined ineligible, Reason ____ _ 

Letter of Notification • Date ---------------

Eligible fo r 44 Award only __ • Eligible for both Awards /. 

Applicantls family who have filed: 
Grandparents 
Parents 
Children 
Brothe rs/Sis ters 
Aunts/Uncles 
Cousins 

Al -Source information for verifying applicant's claim: 
On 1933 Roll I! I ~5.5/5 (Appl . /I ~S;?:>o ) - - - - - -
On Revised Ro 11 11 .JP. '>"12 (4 3 App 1.. or 50 App l. ) - -
Not identified on either roll from check made. - - - -
1950 Reject~e - - - - - -
Not previously enrolled.- - - - " - - - - - • 
Other - - - - - - - - - - - -

A2 or A3 - Source for verifying appl icant ' s claim. If applicant is A2 
give name and relat ionship of person on roll: 

Relationship --------------Name ------~~----~-----------Documents which support claim : 
Birth .Certificate or other acceptable evidence to support claimed 
relationship. Yes No - - - - - - - - • 
Family tree chart supported by documents. Yes No 

· Affidavits - - - - - - - - - - - - - - - - - - • - - - - - -
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(t)20813-34413 ~ (1)20815-11573 F-26831 
Delmar Whipple 8• 25· 1899 Mercedes Giovannetti 

(2}26019-11574 F- 26832 
Victor Giovannetti 5- 3-97 .. '\,/ 1)20814- 34421 F-18845 }---

N/1 ~ (3)38179 -11572 F- 26833 Frank Giovannetti '\ Evelyn Whipple 1- 11-02 Joseph Giovannetti 4-12-01 - (1/2 T<i 1owa ) 2)31150-34414 F-23483 F· 26831 
v\\ Delmar Whipple 12-1-41 Marie Giovannetti 5-13- 51 

1 ) 20828 ~ : 

50 

Elmer Whipple 9-22-1905 
, . 

1)20829-32222 F-17877 J4. 
Ida Donahue 3- 3-191 1 - -

(Tolo~) see chart Five chilqr~n al l wrkes! .11, ~ ·~ 
Harold Thornton Dec 1 d 

(1)20826· 34431 Dec ' d ~Karok) / 
Lems WhioolP 8- f4.:1R7 '3 Lafayette Donahue :ne.c.'..d 1---0ne c'hild ~-'2.: , , ..... 
(~ Tolowa.) " ·" (2)33226-34411 ,..o 

(1)20830-34407 F- 20927 Clarence Whi pple 11-9•37 l6.ndrew i.fuipple 12-23-15 4-.t 

(Tolowa) See chart 1--- 2)33227- 34405 ~4 

1--
Louise MOorehead A ~1 Adrienne Reed 9-1-41 

2)33228-34408 F•23178 
Andrew~iEEle 11- 5-42 4 -1 

(4/4 Tolowa) 
2)33229-34416 F-15553 
Diane Folkins 4-19-44 //-/ 

:Ida Bob Whipple ~ 
2)33230-34435 F-24056 (1)20831-21308 F- 29681 

(1)10827-34430 F-2405l t-f.abe l Melton 1-23-1918 ~-J Mary Hanley 11·23-45 ? -1 

Letsy Bro~ Whipple l (2)31465-4591 F-3461 I 

(3/4 'l'olowa) Kenneth Melton N/I 
'- Linda hhl 1-1-1941 ~ ... / l Denny Fah1 N/1 . I Three children A-

(1)20832~34432 F- 20'447 
!Lewis Whipple 9-10-19221}- / 2)28245~21309 F-27031 

Norene Melton 11·26-421,1.; 
Too children .· 

(1)20833-25997 F-22194 not na~d I ,q, '1.- .'> 

~dith Pope 1-8-1~ · 
(2 )42878-2.5995 F-15.505 

Charles Pomeroy - · Char~~s P~meroy 12-16-38 ~-/ 

non ca in d. ~2 )29327 -25996 F-14312 
iane Kni2:ht 9-18-1940 .d- 1 

·. 



Mo. Ida -
j 
! 

.-

(1)20834-27306 F-17991 
Elinor Richards 1-8-25 .; 

d .4-t Three children a ll worked ""'- / '~ Floy Richards F-17988 1----'.:..;.::...;;;.;;;...__;;..:;=.:;::..:::.:.:....~~..:.:::;;::..:::::.;;: "" ... 

see chart: . 
(2)31159-34428 F-24055 

James Vfui le 3-13-37 Ar • 

Six ch_il_dr_e_n ___ -...::.J.fE...:·:..k-==~"> 

Two children 

(2 )42 713-22494 P'-31804 ,{-/. 
Theodore Moorehead 12-g:29~ 

(2)43183-34132 F•l3091 
Ramona Alatalo · 4-18·30 1 

(2)42997 -29531 F-11830 
_»everlv James 11- 20 .. 3_2 ,1."; 
2)42429·13954 F-22232 
I 

' 2)42714~22491 F-30522 
_Richard Moorehead 2-28·391/ ·I 



Case4:09-cv-01471-CW Document88-97 Filed0?/01/10 Page27 of 40 

EXHIBIT I 
(Brandt .Decl.) 

ER-505 



...... ...,..-"'"""'t'' . 
Case4:0~-cv-01471-CW "'D6cu 

· .. · . ._. 

APPLICATION FOR ENROL LMENT WITH THE INDIANS OF CALIFORNIA 

UNDER THE ACT OF JUNE 30, 1948 (PUBLIC LAW 852} 

Application No. Dat/~@ /<?& 
Pursuant to the provisions of the Act· o.f ~e~948 (Public La~ 

852) application is hereby made for enrollm.e·n·t on 'behalf of t 'he person 
or persons here in after named all o f whom are chi 1 dr en or t bei r descend ant s, 
now living, born subsequent to May 18, 19281 of enrollees qualified under 
Section 1 of t·be .Act of May 18, 19•28; whose names appear on· tf.J:ie ·roll of 
the Indians of California approved Ma.Y 17, 19·3·3. 

Date of Pl. ace of Present 
Name Sex birth birth · · · address 

~~ m~Ae&~z~IJ:. 
2 . ... ~ 

• ~ I ct«Tif' 'THkl atRTH tEl· . j 
·:;. ' .. ,. 111 All OR Oi HER 'S'-llSfi.CfOR'f 

E\llr'l~f£ (lF liiRlH 10 t"ftllll:E~ 

7· ----------------------------------------~--~---------------
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Case4 :09''cv-O 14 71 .. CW · 

C;..-."71 f'• ;;. / ·~. ··~···..,.,_/ 
Present address, if living sr:-1.dc£,r ..c' • .-- ··M,fu(./ . (.Ji.3t..~.p-.. ~ 

~ v 7 1%· 4~ot 
(..<. 

If deceased, date of death.---·----
/ 

Proof of relationship : Copy of birth certificate attached ( Y} 

Affidavit e attached ( 

Addi tion61 information regarding proof of relationship and right of 

applicant to enrollment ----------------------------~--------~-----

I aolelllllly swetir tbat ··.the foregoing statements mane by me· are true to 
the best of my knowle_dge and belief. 

Signature "' 

S~g~ature* Signa.t~e* 

Address .Ad.dre B. a . · 

Subscribed and sworn to before me this_..,.L.:.....·.....,CJ~. _da~ of A~L 
I f ··. 

My commission expire~ ---------------------------------

. . 1949. 
,;,) 

. *If the applicant is of age, the applicant should sign the app'lication. 
If the ajfplic~t is a minor,· the parent, guardian or other person re
sponsible for the care of the appi'i.cant should execute the applic.ation. 
Se.pa.rate applications should be filed for each family, 
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Case4':d9-cv-01471-CW~-;-b~cu'm~nt88-97 Filed0?/01/10 Page31. of40 ' ·: . . .HJtf~ : e Reproduced at the-NationalAt~~~tiflc Regioif~anFrnndSOO) 

State ot California 
ss. ·rn the ·mattsr ot the estate ot ~ Waukell. 

County or Del l~orte J ...... . 
.· 

Q. .. State your nWlle, ·age, tribe: end plao& ot reatdonce •. :. ~ · · · . · 
A.. Betti& WaukeU. I don''t know how old· I em •. <J.ppeus 'to b~- about. 65) •. · .; . 

IJ.ama.th '.L'ribe. .I llv~ near lUemath, -~1:t'ora.ta • .. :· . .. <<:: ··'· ·: _· .. _· __ ". ~-,:~, :· ... 
'l· . Did yOU know ·Ha:t'lT 'la'like.l.i? . , . · · ·. · .•. · ·' : · ·: .• : '., ·. .. · .:: '.;~ 

A. l' os, he :was 111:1' husband. _ , .· t :·. .· .. .. · ·· · ·, . · -~- · ... ~';;· __ .. · ; · ·--~:>;;:~ ... ·.~.~·,.,:'_;.: 
·.;, •4 •.: • ' ' ' ' r!.•" 

• J • " ~.. • .~·· ••• 

(l. ra he dead? . . •' .. _: .... .:.. ··· .· _,.,:.. ' '· · . . ; 
A. 'X'es, he died about tivEf. y·ea:rs ago ('.RecoJ!ds~ 'June, 27, ·1939)! .'·' · ;. ~-:. · . . . . .. - .. · .. . . ... ,. .... .. . . .... ..:.. ... 
Q.. How old was be at the t1me ot h1a death? . ··:. : ... ·,. · .. : ~ ...... -.... . . .. . . .. 

; --i~: _:;:7 ::l?·. ~-T~ -~:~-7-?~::;.::";?::",:t;ci~:~~:~:.· ; ~ ·,: ;J:}t-t~; 
Q.. Were you UT.tng 'idtb blla as his . wtt~· at -~e- tt:Jte ot his· .itod~?. ·. = ....... . ;: ": :~.!"· ·: :-·-·:,_;; ·.:., 

A. y ~~ ~ ·. ·. I t;ak~ : __ ~~~ .. ~~ · ~~~;:: .. :: ·:: .:" ... :· ~;· ;: -· ·~ :~: .:. ~ · · .:. ::. · :_. ·; .= ,~~ 7r;:;.~:::::i:.~ =: ~::~,::::?: ·,\.~ ---~ _:Jf:·>~:·<~.: ;:·:~~Li~ 
Q. When. .. ~~ h~ ~ere ,-ou ~d. Ens~ ~auk:.U -~&a?' .- .. :~7 .. :' ... _:::.: · ~,-.-.. ~. ~:.;;:·-~;.:::- ~-~~~1'·1•.,;:·;;',: ..... ,.:.~:-;;-: 
.A.. · ·•• wertl.manted ~--.I .was: juut 8::7~gq~1rl •. ;.~·:y'-ca .b:t!'_)il,~.~er::i:le~; ./"~<~·~ 

. I. was· .. juB.t · YQ~· 'wid . d1~' -. ... ~~ to 'get married·.,. ·.:,J.-: ~~·d;~ ;tn~~:•DT.!:,~eli.~ :·~;::; 

~- :.· »1~.-~ -~~~ii · ~~~~-:~~:~'-:~:~;~;_·.~- :··:;_:~,:£~:,:. ~-~-- ·_:;rl~~f~i2i}~~:t~~~;:~~::~~izfi;j:ff#~~~~~~ 
A ..... ·He had oue !i:rst .. .;.., be:tore. me·,: 'out ··tney' df.voro·ed. '·' .Eiai.: ~- :u,:j ·Wcoy ~--.~''l30:8' )nie · '7( 

. :tram J"ohuaon. s. They were "aeparat"ed "bet ore l!ar:r;y me:io:d.ea.' ~···:~"~''ihity. 'bui. ~tielii •. :~·. ::: 
yoU)( ~mw aud he..take ·rem· back hie -~~e,.~ .• ~at-~ 41~~ long •• :·:· .. -.1-'' .. ·r>-. ·:::: · 

... : ... ~ . y:::. :~· .. .. : . . ... . ·~~-;:··:·"·. :..:'.,· .... :'" ::. ~.:· .:~~··~:< .··~ .... ,.·. __ ' .<:~-:-·· ... ::· .. :.::·. :: 
"· Bow mt:m:i ohildren CUd Bar17 WBukell have? · ' · -~ "'· .. .. .. · · ._,, .. ~ 
A. tight. Jbur boys and tour girls. · No, I suees th~re w8re .Dine~ ·I ";io'st. 'tr~ck 

o:r all the bab1as 'tha.t disd- · · · 
: .. ' 

~. What are the children is ntua.ee? . . . . . .. . . 
A. DaTe, Ida_. M1nn1~, ~an.l.C. Ada, and lle.rgared, !!lld tlle r~st ot thest were Just .bnli!iE 

A. 

.Q. 

Which ones are ·still liVi.ng? . . · ·_:. . . ,· · ~: . . .- . . .. · . . 
Ida. She is !irs. Louis 'Walker,· e.nd .. lives at Bayside, .near Areat~~ .Cal11'~rnfa.
l41nn1a. She is Mrs • .:r.U.II:Jiie !:t-8llk,' ~d ·.~;1ves-·at Klamath, Cai1tor.n1a. . ~ :' . ;.·. , .. · . 
.And Ada·. 'She · .. it:t l1Tin!( 'Yiith .. :BObe;it C;b.al"les~ -·.Thai. nev~:r .. ..S.Ubd~ ·but 'tiiey-:go:;· 
kids. ·.She l~;t.e~ ·at .n~tht:~.X~tolii~a~· ··: .. ·: ··.:. :: ··,::·~< .. ·,.': .<::· •. ::.·:::·:..: · ···> :·.~---~>t :::::''> .. :,, 
All the ot.hel':J are dead.- Dave ated.when he·ns l9'·7sars olcl. , Be never h~d no·· ?.-.-

. children• ~* was·· ;30 'fe'ars ·old'.lllbea he died •. f!G ne~e;' ~~ad;. ··aad .ac)jlhUdl 
Jlarga:rat died .~this•. s:Pr~ .. ·- .H8r · hn_sband. killed )ler • . : _B.tt·' s· .. 1n· ;um Qu.ent~ ,,.- : 

} ·.. ·.. ,. ... ,' .:. . . . •. : . : :: . . " -. ', ~ . . . . '· ... 

·. -::i~_;a~~e;-~ .. ~~-~cl-~f,:. -~o ~~: ·-~~-~:~-'. ~ ~~-~~~:·.~~:~~tion ot· liars~•t 
A .. Yes~ 'They_ ~J~ie~ ::J.r~~.~. ·l;z:~}~,~d J~~~}~.?~?-~~~~

Did u; of t~ d_eacf ~ii1'l.d;~.-:hav~;:ciil~~~;{· . .. 
Yes, lla-rgari.ft. ~had. t.WO·; ·. · Clar!Ge ·.n~ ·.a.eDr:l.e~~·~--...--.. 

Q. 
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,. • Reproduced .at· fhe-N~tlbnaJ•A "¥~t!iftc·Region (Sail Fran·e~f 

Who ia the t~thar ot Margaret1 S Oh1l~sn? 
.Bgmer Charl.•s,. Wars.eret'!a · husband' •.. 

. -
. ; .( ... ·: . 

·'· .. . .. 

: .~ . ·.: .. 
' ,:·; ...... ' ·1: 

.. ' .. . 
. . :.:j :· 0 · ·_;-·, . ~ • : •• :. ~~-: 

...~ . 

·. :::-:.: -: .. ·:· 
' •. 

·,.· .. . ,"( ' • 

· .. 

·' ·.. ;.. 

. . 

.... -

. ..... . 
: ., 

.. -· . ... .. . ·~ \ 

.-.;·. · . , . 

.. ~~:~(· ~· · ~· 
~ .. 

·.-: "' . ·~· . ~ . . ,,,. 
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' . 
·:;•:· :r'! CF c .;LI?o:.miA 
CCJONTY CP' lEL N(;rt'1"Z) sa 

In the m<~ttcr o! the es-:tA'jl'o: of !!arry' 
Waukell, deceas~d . 

. ·., ·:hll t, iS you: JlaDIB 1 a ge and pletCC Oi' r :Jsi r'le.nce'.' 
A •. l<r s . :\iinnia .?euk:e~l Frarik, I am a bout 49 year-s CJ!d 3 · liv.; -at Klamath, Cal1.1'. · ~ 

'• 
~- To what IlldiaD .tribe do you b·~long? 
A. tower nan\at'l! tri be. · ·. . 

• , . :~ .. ;J · .... · .. ~·: . . 

.. .... . : 
' · : •• - !' • 

. ·= . · .. ::·. 

. . ~ .. . .... . 
.. .:. : . 

. ' .. ,. ..... ..· ... . 
.... Did you knmi Harry Waue.ldl? · . · .· ., ... ·,. · .·. · · · · ·· 
A. Y~a ~ :he wa1S· .rt··:fe.ther. -~.: .. : .··. . .. . . . ~ :· ., ·: . :.,: ' .... 

, .:•• .I f •t\• - o ..... ~ ~~-..., o• ,,' '·,.,., .... , ' : ' ' ' ~ \ ' ' I ,.:_:• • • \'• "'- ,, .. • • • ,:3• , :, ' ' ',../~·. • 1•: 

· ~ .. . Is he dead? . -.·. · .. ·:>~. ··:· . . - ~ ... ·. , .. : .. , ."-:. : :·.:·:·. :·~;;'. · · · ... :·:·;~;>· .... ·;~\::~\~t~~--~·-~:·-~·- ·.;:;;.;,;:·~t~'' 
. A~: He ~ied about ' tive ·o~"si_x:yeare: a·~o (RQ~-~rds; ·shO'f .J'un.e: '?-1 •. _1.?)-9):·;~-~..,~"-: ...... ·'.:'A·'.:.:· . 

• . ... . J ' '•:."' ... •• • • • • ···-... • • :. • • • • • : ". • :: -~ ' ;~·-"*'~.· .~~·~~\·:~l:~· .!:' ·· ... : ;.~.:. : -.. •"'~ .. : ., ./• 

· -((.. How· old was· bs a t the time he died'? :::·~:·, . ... -~·r->,;_., •.. : t:.· ... · . ·." ·::> · :--. ,· •. ~ ·:·\';,:·,~,..·M·;~.i·; .. -..~'\- -.: · 
A. We don't .knew·~ b_ut .h_e .was "rea-i ol.d I Recq.rda .show So). .. . ._ ;~ .... :;~;.A · · .. . · ~ . :; 

• • : .. . . . : ( .. ' 0 • •• •• • · .~~:·· • • • • •• • .. • • • • : •' ••• ~ . . ,;:·~::::·~"' ~ ··! 

t tb t ·--- h di d~ ' .. . ~ ~.: ., .···. · .. ... 
.,. ~ ~~~a he married~ .. . - ~ ~-· · e ~ ~ , .·.:· : ... .. -.,_:. . •· .. >' . .., .,<~~;~· ... ::~{.::.if·:;· _. .. , ::· .. :· ·:~·.:·:,. 

. A • . J'ust one t-ima to'·my 'mQtll,er, · Natti·e ~auketl:·: .. " Sb~ ts··stfl.l..,.l1v-i~g~:~ :-::,:- ·-:·.--:- · ' · 

. ·.•· ;: . F J:~ ~? :~~~1·.~f ~··: __ { '~< _.::: ::;,·~;:~;·:~.::~~~:·.~:_~.;~;~1ft~I!C~~;~;!i 
· Q. .-. l s she a Jllember of' the Low~n"JUazr.s.th. ttibe'l . ·.:- · · · .. · ·>-~~_ ... :.:.· ,~: .:: --•"· · : ~.·· ··· • .- =·.'· ' :": . 

. :~·.:. : .. _· ).~·A·-~: .. rs~.·: ;,._. ~,~-::-. -.. · ... ;~.:<;~:~-~ :~lZ{~~~_§i~~f:~~;;~:-· : : >·:. ~:.·: :_:~=~t~::S~··-i·:~~t::i;-~~~}~~:~K;;~~;~/~~ii;~E;~:~~ 
· ·.- ._. ,. ·"()·: ~Ye~e . ~h~1,. l'iy_ipg_".,:t.o.W,J.!~e#':::~~ ~ ~, a~~ .!~~fa ·:J!~~h~-,.~1li.li!B'.<'~~ ~~~A! · ·. ~<-:·:" ~;i: :!f,_.~·'"l~;~:'f~-:r,::.: · 

• ~~- .: ¥ l ::,:I:·~· ~ :~~>;·.:~ ... ~~- ·:. ~-:.¥~~::!-! :~~- ;~~:~~~ .. ~~-:1~;~;~:}~:-:; .. ;i~t;:f.~~/~-r~~~:~ir~;~~~~{il~ ,:.~~1:j~·,:~:~;;~:~:,:~~ 
· .. ; · Q,. ' Row· ·man1 chilttr"en· .i:lid iou't~ . !a thor·~ ·nave·'? . <>. · ..... ~ •. ::·: . : .• · "~ . .., ·• ~·~,~.:,;.-:y .. : .. '·; ·:.v.--:. ~. r·";.:.-r1f~i-:<; ~~ ;~. 
·.':;·:,_· · ·.A -~ .1:. r:Jmemb~r. oi nbJ.e~ ~ :~1~a··liei.li:e~~~1)t Bajside':l~·.:- tiie . 'aid·~.a~:~- ·~£.a: .. ~tv!'b·,.,,t~~B-~'i;d:dr;{o·-: 
• .. ,.· ':caUf': I am the. 'ne~.~ .. : .·.:~d~. We~ell. li~as · ~ear·~·KlAmath;·:::c~iJJ::r.~~t:~tS.:'.ter.e:· 81:a: . '· ,: 

.. 

,. 

·. · · otlieira the t · ara· ali. ,!ieQd·.·now ... ~:They .ar<t, . Da'Ya.~. J'obnnifl ,. Tony; :.f.1-ll1~:;· ... Frank··1miL .. ·' 

. Margaret. Ch_ar~es:w .· ·:< :::· ·::· .. _; · ·:·· . ..:·· .. : . ~·; · .. ~·:· :_..; · ·:·· ... ~· :. : · .·~,~·~· :./~·;'~.:~ ·;: ;<·:·· <.:.::: ... · : .... ' .. . 
C • • "So:: ol1i are Ida ·and Adn'? . .. .. .. ,, . . '· · 
A.' ,Ida 1.~ about .',5}_end.Ada i.;J.abqut }1 or. ,?2. · · -. ~ ·: :~ .:. · : . .. .. · .· .. ·. ~ . : . . . .. . :· . 

·-~ . ;nwo did Dove die ·and how old was ho a~ the t i me h e 'died? . 
A. I ·:1!'18 e 1i ttl e ei.rl a t ~!· a t time, about 8 years· old. Be w3s ~bout !6 ~han· be {lied 

·'(. · Di d ha l eave issue? 
.A. No . .• , . 

~~. · 
A . 
.... 
.1\. 

.... . 
.. \ . 
· . .... ., .. 

;'\ . 

' • • J • 

·fhen did Johnnie di~ and how old was h~.- at · tl:ie time he -~ii~~?. : • .'.~.:· .---··'~ ::?. ';· .. :.: · ·:: : · ~
He diad before oa~a :.-~.hen~:.pe. w~~ ~bout f .iv_e · y~~·rs. old. : .. _':·\· :::_~ ·:· .. ~··· · ~:;. .. -· :.,::... :-.~ .. -

·. -; . . . ~ .:~ ~ . ·- ·:· ~ . . ··~-: ~ . ~--. -.. ... : .. ·_ -.... ..-; .. ... 
·,fh an .dld Tony die and how _'old wns he at the t ime bo diad? :' ... :· . ·,· .,·· . .. ~ · 

1 vms ju·3~ a· baby girl "-'hen he 'di.ad. ·He wa s t ;,o years ·.cild .;,.lieri he diSd ·. ··· .;,: · 
: .. . . . \ .. . . 

··· . ·. . , . 

...... 

:'ibon ·)iii ~'iillb die anit' ho~v old \'rl s he a t the .. ttro.c h e .!i!Gd? .·: ·. · . ·. ... . 

lh _di ad over .. )o y~~;~.s ·~~~.vihcn h~· v1'1s abO~~ eigh~ ·y~~~s··~i~:<-;-:·'}: ·DY:,: ... ·:_ .. ~·')·;..-· :· ': ... . 
. • •• . . •. . • . ... ;.···,; ' . ...... !.' . ·~ ••• .• ,~. ,. ... ~ ...... ~ ...... . 

·.~be~· did Fra·nk di e" ·~Ind. .·ho~., oi ri we s · he at t ho tinie he : d1e4? ':-:·· .. ·:.t: ::~··, ~ • .r~, .. .- ·~.\·. ·· ,. :_ · .: .. ,_ 
Ho dl scl 'about. :two motitii's bat ore otir' .father ·(u ad, : He ' was :_3·4. ·ye_':'~S ?,Ia .t~en· .. :.·: .... ;_;:. :: ~ 

":' .. .·· . .. 
.. • · : • • '!' · " . 
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' J . • !Hd li'rr:rrlc 1-Hlv,: issue-;· 
~ . . No, h" ~·:ao never marr.ied. .· 

... •. ~ 

·. ~ ·~· 
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1 EDMUND G. BROWN JR. 
Attorney General ofCalifornia 

2 SARA J. DRAKE . 
Senior Assistant Attorney General 

3 RANDALL A. PlNAL 
Deputy Attorney General 

4 State Bar No. 192199 
110 West A Street, Suite 1100 

5 San Diego, CA 92.101 
P.O. Box 85266 

6 San Diego, CA 92186-5266 
Telephone: (619) 645-3075 

7 Fax: (619) 645-2012 
E-mail: Randy.Pinal@doj.ca.gov 

8 Attorneys for Defendant State ofCaliforni~ 

9 

10 

11 

12 

13 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA. 

OAKLAND DMSION 

BIG LAGOON RANCHERIA, a Federally · CV·09-1471 CW (JCS) 
14 Recognized Indian Tribe, 

15 Plaintiff, 
DECLARATION OF LINDA THORPE IN 
OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 
AND IN SUPPORT OF DEFENDANT'S · 
CROSS-MOTION FOR SUMMARY 
JUDGMENT 

16 

17 

v. 

· STATEOFCALIFORNIA, 
18 

·. 

19 

20 

21 

22 

23 

24 

25 

26 

21 

28 

Defendant. 
Fed. R. Civ .. P. 56 

Date: August 12,2010 
Time: 
Dept: · 

· 2 :00 :p.m. · 
2, Fourth:Floor 

1301 Clay Street 
Oakland, CA 94612 

Judge: The Honorable Claudia Wilken 
Trial Date: Not set · 

- - ----,....-.------=---___.J Action Filed: 413/2009 

I, LINDA THORPE, declare: 
. . 

1. I am currently employed as a Legal Secretary by the California Department of 

Justice, Office of the Attorney General, in Sacramento, California. 

1 

Decl. of Linda Thorpe ISO Def, 's Opp'n to Pl.'s Mot. Sum. J. and Crosg..motion Swn. J. (CV 09~1471 CW (JCS)) 
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2. On June 28, 20 I 0, in the course of my duti~s, I was requested to pick up an envelope 

2 from Debbie Balsley, Manager, California Department ofHealth Services, Office ofVital 

3 Records, located at ISO I Capitol Avenue, Sacramento. Ms. Balsley hand del~vered the envelope 

4 to me in the lobby of the preceding address. This envelope contained copies of birth and death 

5 certificates of various individuals, including, but not limited to: 

6 a) Robert Oliver Charles, certificate of death (attached as Exhibit A). 

7 b) Thomas Williams, certificate of death (attached as Exhibit B). 

8 c) Holly Lynn Moorehead, certificate of birth (attached as Exhibit C). 

9 d) Virgil Dean Moorhead, certificate of birth (attached as Exhibit D) . 

10 

11. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

. e) Roger Lee Moorehead, certificate of birth (attached as Exhibit E). 

f) Franklin Wayne Lara, certificate of birth (attached as Exhibit F). 

g) Louis Dale Lara, certificate ofbirth (attached as Exhibit 0).· 

h) Peter Harry Lara, certificate of birth (attached as Exhibit H). 

i) Thomas Wayne Williams, certificate of birth (attached as Exhibit l). 

3. On June 30, 2010, at approximately2: 15 p.m., I went to the facsimile machine 

located at 1300 I Street, 15th floor, and picked up a four page facsimile from Debbie Balsley. 

This facsimile contained the following birth certificate: 

a) Beverly Faye Williams, certi :ficate of birth (attached as Exhibit J). 

I declare under penalty of perjury, under the laws of the State of California, that the 

foregoing is true and correct of my personal knowledge, and that I, if called to testify, could and 

would testify as above set forth; and that this declaration is signed at Sacramento, California, this 

first day of July, 2010. 

2 

Decl. of Linda Thorpe ISO Def.'s Opp'n to Pl.'s Mot. Sum. J. and Cross-motion Sum. J. (CV 09-147 1 CW (JCS)) 
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DEA'i'HS AFTER 1-1994 

$TATE FlLit NU"'SIIR 

NO £AA$UREs, WHrrEoUTS, OR OtHER ALTERATIONs 
USE BLACK INK ONLY . 3 2 0'0412000 1:58 

1-0C.o.L AEGISTRA110N DISTRiCT ANDC.ERT\FTCATf: HUMBER 

3 05 2004 035267 

'PART I INFORMATION TO LOCATE RECORl) 
1-IAMEASIT , I. ~Ao.!li!:-FIR ST l<"V (Hl , ;;; . MI DD\.E 3 .. LAGT lFA.MtLY, • , ... SEX 

··~~~N 'Xhomas i - Willi ams I M 
-fpomOiiAt, 5. DATE OF EVEtiT-MM/00/CCYY r-1, CIT Y QP OCCURRE~CE 7. COUNT'/ O F OCCURRENCE 
!NFORMA110N TO 

.02/13/2004 Tdnidad Humboldt I,OCATE RECORD 

• PART U STATI:>MENT OF CORREC'tiO'NS .. 
9. INFORMATION A S IT AP~EARB O N ORI<i iNAI.. RECORD 10. l loi FORM ATION AS 1T SHOULD A PPEAR • CCI<t"""'-l't 

""" --.. 
118 1600 Weeot Wav Ar cata CA 9552i Jobn'Nelson MD : 1600 Weeot Wav 

Arcat a CA 9'5521 , . 
.. .. 

Zot'L. 
LISTONS 

. . 
ITEM .. 

PER UN!i: 

.. 

. . 
.. 

: : 

-.. 

.. . 
' .. 

. . 
.. 

' . .. 
. . 

: ' 
. .. 

: ' 
. . 

I HEREBY OECI.,'.IU UNDER PD/1\LTY OF PEIUUR'f THAT "fHE AltOn: INFORMATION 15 TRU~ AND CORRI!'CT TO nil! BEST Of loCY KNOWUEDGt:', 

PEC\.AltA110N 1 t· .. SlGH.A,TlJR£ OFCERTII'YING P~CNIR 1 I 2, O~j Sl~lD-11.';:;0/eCYY 13, TYI'€0 01'1 I'RINT60 NAME ANO 'Tll\.JUOoGftE:E DP CERTIFIER 
OF 

C£R111"i'ING I ~S' Ofi 2.00 . John Nelson, MD PHYSICIAN ... ...J:AJ ~ 
DR CORONI;ff 14. ADDRESS ,STREET Al'! t:l NUM QI!:R · 115, CITY 116, ~TAT!ii! !17, %1P coo.; 

1600 Weeo t ·way I 
'Arcata ! CA . 95521 ! 

STAT EII..OCAL 
10. OFFICE Ort VITIU. RECORDS OR SIGNATUIU: OF LOt:,'IL REGISTR.A,R I 9 , PATE ACCEPTED FOR REG ISTRA.TICN-Mt.IIO~J'I'Y 

REGisTRAR Ol'fiCE . OF 'IRE sTATE REOISlli~IJ 
07126 1 2 00 4 SEONLV ... OF VllAL.STATISTII:Ii 

STATe: OF CALIFORNIA, DEI'ARTMEioiT 01" HEALTH SERVICES, OfFICE OF VITAL RS:CORDS Y$ ~IREY. 10/0:1) 
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INFORMANT 5 
. CERl'IFICATION 
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NOTICE OF MOTION AND MOTION 

2 TO DEFENDANT STATE OF CALIFORNIA AND ITS ATTORNEY OF RECORD: 

3 NOTICE IS HEREBY GIVEN that on August 12, 2010, at 2:00p.m., or as soon thereafter as 

4 counsel may be heard by the above-entitled Court, located at 1301 Clay Street, Courtroom 2, Fourth 

5 Floor, Oakland, CA 94612, Plaintiff Big Lagoon Rancheria will and hereby does move the Court for 

6 swnmary judgment. 

7 The motion for summary judgment is made in accordance with Federal Rule of Civil 

8 Procedure 56, on the ground that there is no genuine issue as to any material fact and that the moving 

9 party is entitled to summ~ judgment as a matter of law for the following reasons: The undisputed 

10 facts establish that Plaintiff Big Lagoon Rancheria is entitled to summary judgment in its favor on its 

11 claims under the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq.("IGRA") and against 

12 Defendant the State of California. This Court should determine that the State has not negotiated in 

13 good faith within the meaning of I GRA, and should issue an order compelling the State to conclude 

14 a compact with the Tribe within the 60-day period prescribed by IGRA. 

15 This motion is based upon this Notice of Motion and Motion, the accompanying 

16 Memorandwn of Points and Authorities, the Declaration of Peter J. Engstrom;· the Request for 

17 Judicial Notice, the Proposed Order, all the pleadings and papers on tile iri this action, and upon such 

18 any other matters as may be presented to the Court at the time of hearing. 

19 MEMORANDUM OF POINTS AND AUTHORITIES 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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I. INTRODUCTION 

For the past fifteen years, plaintiff Big Lagoon Rancheria, a federally recognized Indian tribe 

("Big Lagoon" or the "Tribe"), has negotiated with the State of California in an effort to obtain a 

tribal-state compact permitting the Tribe to conduct class lil gaming on its ancestral reservation 

lands, pursuant to the Indian Gaming Regulatory Act, 25 U.S.C. §§ 270 I et ~ ("IGRA"). Those 

fifteen years of negotiations have included nearly a decade of litigation in this Court aimed at 

compelling the State to negotiate a compact in good faith, and two years during which a compromise 

tribal-state compact languished before the State Legislature without being ratified. 

In the most recent round of negotiation~, commenCing in September, 2007, the State has 
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continued its pattern and practice of bad faith negotiations with the Tribe. Most significantly, it is 

undisputed that, as a condition for agreeing to a compact, the State has unwaveringly demanded that 

the Tribe pay at least I 0% of its annual net winnings to the State's general fund. Pursuant to the 

recent ho !ding of the Ninth Circuit Court of Appeals in Rincon Band of Luiseno Mission Indians of 

the Rincon Reservation v. Schwarzenegger, Nos. 08-55809,08-55914 (9th Cir. April20, 2010), the 

State's demand for revenue sharing constitutes a "demand for a tax" that this Court must consider to 

be made in bad f.:tith. As Rincon makes clear, having made a bald demand for general fund revenue 

sharing, t~e State "faces a very difficult task to rebut the evidence of bad faith arising from that 

demand." ld. at 5896. Indeed, it is a task the State cannot perfonn. 

According to Rincon, to rebut that prima facie evidence of bad faith, the State must satisfy all 

of the following conditions: (l) establish that the revenue sharing is for uses directly relating to 

gaming activities; (2) show that it is consistent with the purposes of IGRA and (3) show that it was 

bargained for in exchange for meaningful concessions. ld. at 5898. The State can satisfy none of 

these conditions. Significantly, as was the case regarding the State1s negotiating position in Rincon, 

it is undisputed that the only concession the State has offered to the Tribe throughout is exclusivity 

from non~tribal gaming. The Tribe has made it clear throughout these negotiations that exclusivity 

was and is of no value, and not something the Tribe desires or needs. More importantly, Rincon 

holds that "exclusivity" is not a meaningful concession as a matter of law. "In the current legal 

landscape, exclusivity is not a new consideration the State can offer in negotiations because the ~ibe 

already enjoys that right as a matter of state constitutional law." ld. at 5906. 

Additionally, in ostensibly attempting to negotiate a compact, the State consistently proposed 

alternative off-reservation sites, as distinct from the Tribe's existing trust lands, and has sought to 

impose numerous environmental, land use and other restrictions. Under Rincon, these requests are 

also improper - they are not directly related to gaming, not consistent with the purposes ofiGRA, 

and are not made with any offer of meaningful concessions in return. 

This pattern of bad faith negotiations is evident from the latest round of compact negotiations 

between the Tribe and the. State, and it is also supported by the history of prior dealings betw-een the 

Tribe and State. While this Court previously found evidence of bad faith on the part of the State, the 
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Court ordered the parties to con1inue negotiating in the hope 1hat, with the Court's guidance on these 

2 matters, the parties could reach a resolution. That has not occurred, however, because the State has 

3 continued its pattern of bad faith by making proposals that would push the Tribe off of its tribal 

4 lands, would require revenue sharing with the State and would require environmental regulation and 

5 land use restrictions - all negotiating positions that the Ninth Circuit has now definitively ruled are 

6 not pennissible and constitute bad faith under lORA. The undisputed facts establish that Big 

7 Lagoon is entitled to summary judgment in its favor on its claims under lORA. We respectfully 

8 submit that further delays are not warranted. The time has come for the Court to detennine that the 

9 State has not negotiated in good faith within the meaning ofiORA, and to issue an order compelling 

10 the State to conclude a compact with the Tribe within the 60·day period prescribed by IGRA. 

11 II. SUMMARY JUDGMENT STANDARD 

12 Summary judgment is appropriate if the "pleadings, depositions, answers to interrogatories, 

13 and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

14 any material fact and that the moving party is entitled to judgment as a matter of law." FED. R. Crv. 

15 P. 56( c); Celotex Cmp. v. Catrett, 477 U.S. 317,322-23 (1986); Eisenberg v. Ins. Co. ofN. Am., 

16 815 F.2d 1285, 1288-89 (9th Cir. 1987). The moving party bears the burden of showing that there is 

17 no material factual dispute. The court must regard as true the opposing party's evidence, if 

18 supported by affidavits or other evidentiary material. Celotex, 477 U.S. at 324; Eisenberg, 815 F.2d 

19 at 1289. The court must draw all reasonable inferences in favor of the party against whom sununary 

20 judgment is sought. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); 

21 Intel Corp. v. Hartford Accident & Indem_, Co., 952 F.2d 1551, 1558 (9th Cir. 1991). 

22 III. BACKGROUND FACTS 

23 A. Previous Compact Negotiations and IGRA Litigation Between Tribe and State 

24 The Tribe first attempted to commence compact negotiations with the State on September 22, 

25 1993. The State failed to make any good faith response, and accordingly, the Tribe filed a lawsuit to 

26 compel the State to negotiate in good faith, entitled Big Lagoon Rancheria v. Governor Pete Wilson. 

27 . State of California, CIV ·S-97-0651 WBS (GGH). This lawsuit was eventually dismissed on 

28 
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1998, that California consented to suit in IGRA actions. 

In 1998-1999, as the State was negotiating gaming compacts with other tribes in California, 

Big Lagoon renewed its efforts to obtain ~ing rights. On November 18, 1999, the Tribe filed a 

lawsuit in the Northern District of California, captioned Big. Lagoon Rancheria v. State of California, 

Case No. C-99-4995-CW, seeking to compel the State to conclude a tribal-state compact. The Tribe 

also sought to concurrently pursue further compact negotiations, and on March 24, 2000, transmitted 

to the Governor's office a further request to enter into compact negotiations. Exhibit A to Koji F. 

Fukwnura's Declaration in Support of Big Lagoon's Motion for an Order Pursuant to 25 U.S.C. 

§2710(d)(7)(b)(iii), filed October 5, 2001, Big Lagoon Rancheria v. State of California, No. C-99-

4995-CW, attached as Exhibit 1 to Big Lagoon's Request for Judicial Notice in Support of its 

Motion for Summary Judgment ("RJN"). 

Throughout the parties' compact negotiations, the State insisted on numerous forms of 

environmental, land use and other kinds of regulatory oversight over Big Lagoon's tribal lands not 

p~rrnitted under federal law, nor required of other gaming tribes, but failed to offer any reciprocal 

concessions to the Tribe in remm. When negotiations between the parties stalled, the Tribe filed a 

motion for sununary judgment on October 5, 2001, seeking to compel the State to negotiate in good 

faith. In ruling on the parties' cross-motions for summary judgment, this Court found that "it 

appears that the State has not negotiated with the Tribe in good faith thus far" but held that a final 

determination of bad faith was premature in light of the novelty of issues regarding good faith 

bargaining. Order Denying Cross Motions for Swnmary Judgment at 19:17-19, filed March 18, 

2002, RJN Exh. 2. 

The parties then resumed compact negotiations, during which time the State continued to 

insist on environmental, land use and other kinds of regulatory oversight over Big Lagoon's tribal 

lands, still without offering Big Lagoon any concessions in exchange for submitting to such 

regulation over its sovereign lands. The State also proposed for the first time, an off-reservation 

gaming arrangement. 

Due to a lack of progress in these negotiations, the Tribe filed a further motion for summary 

judgment on April 2, 2003. In ruling on Big Lagoon's motion for summary judgment, the Court 
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stated: "lt has been nearly ten years since the compact negotiations between the Tribe and the State 

2 began. At this juncture, the Court is inclined to grant Plaintiff's motion," but stayed a decision on 

3 the motion and ordered that the parties follow a Court-mandated schedule for drafting a gaming 

4 compact and negotiating with each other. Order Staying Decision on Plaintiffs Motion for 

5 Sununary Judgment at 2:13-16, filed June 11, 2003, IUN Ex. 3. Later, on August 4, 2003, the Court 

6 denied the motion for summary judgment, in light of the fact that the parties were still considering an 

7 alternative proposal by the State for Big Lagoon to purchase a 25-acre site from the State, develop a 

8 gaming operation on that property, and agree not to develop a casino on its rancheria site. Order 

9 Denying Plaintiff's Motion for Summary Judgment, tiled August 4, 2003, RJN Exh. 4. 

10 Following the Court's order, the Tribe sought to renew compact discussions with the State, 

11 and suggested that the parties sign the Model Compact, just as the State has previously done with a 

12 number of other California tribes, to develop a casino on the Tribe's existing lands, taking into 

13 account the State's concerns about the environmental impact. ExJt. A to Declaration of Peter J. 

14 Engstrom in Support of Further Motion for Su~ary Judgment by Plaintiff Big Lagoon Rancheria, 

15 executed on January 15, 2004, RJN Exh. 5. The State rejected the Tribe's proposal, and insisted that 

16 relocating the casino to an alternative site remained the most promising avenue for negotiations. 

17 Ex.h. C., Id. 

18 Negotiations between the parties dragged on, Wltil the Tribe encountered further delays from 

19 the State in the Fall of 2003, when the State indicated that due to the impending transition to 

20 Governor Arnold Schwarzenegger's administration, it would need additional time to familiarize 

21 itselfwith the pertinent issues. Exh. T.,ld. 

22 B. Agreement to Sign the Barstow Compact 
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On August 17,2005, after many months of negotiations, including with another Indian tribe 

the State wished Big Lagoon to partner with at yet another lo.cation, the Tribe and the State entered 

into a Settlement Agreement pursuant to which the pru.ties agreed to execute a tribal-state compact 

pennitting class Ill gaming by the Tribe. Settlement Agreement between State of California and Big 

Lagoon Rancheria; attached as Exhibit I to Declaration of Peter Engstrom in Support of Big 

Lagoon's Motion for Srunmary Judgment, filed June 17, 2010 ("Engstrom Decl."). The Tribe 
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agreed not to develop its ancestral reservation lands at Big Lagoon, in exchange for a tribal~state 

2 compact permitting off~site gaming in Barstow, California and the Governor's backing of the 

J project. The Settlement Agreement provided for joint development of the Barstow casino with the 

4 Los Coyotes Band of Cahuilla and Cupeno Indians ("Los Coyotes"), effectively combining two 

5 . separate tribes' proposed class III gaming operations into one. The Barstow property would have 

6 had to be purchased by the tribes, and then conveyed in trust to the Secretary of the Interior. 

1 The Settlement Agreement and Barstow Compact provided that if certain conditions were not 

8 met, such as the Secretary of the Interior not approving the Settlement Agreement or Compact, or the 

9 Secretary declining to accept the designated Barstow property site into trust for the benefit of the 

I 0 tribes, or the Compact not being ratified by the California Legislature before a specified date in 

11 2007, the parties' obligations under the Agreement would terminate and the Compact would become 

12 null and void and new compact negotiations and, if necessary, litigation pursuant to JGRA would. 

13 follow. Id. 

14 Governor Schwarzenegger announced the conclusion of the Barstow Compact on 

15 September 9, 2005. Proposed legislation for the ratification of the Barstow Compact was introduced 

J 6 at the start of the 2006 legislative session. However, the Compact was not ratified during the 2006 

17 legislative session. The Compact was also not ratified during the 2007legislative session. The State 

18 Legislature refused to approve the Compact that the Governor bad entered into. The parties agreed 

19 to extend the time for legislative ratification of the Compact to September 17, 2007 - but as the 

20 Compact was not ratified by that date, it expired according to its terms. Joint CMC Statement, 11led 

21 Marcp 9, 2007; RJN Exh. 6. 

22 c. Latest Round of Compact Negotiations Between the Tribe and State 
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As c;ontemplated by the t~nns of their Settlement Agreement, the Tribe and the State 

commenced new compact negotiations, pursuant to the Tribe's written request dated September 18, 

2007. Engstrom Decl., 1[3, Exh. 2. For the Court's ease of reference, a table describing the written 

proposals and counterproposals ("Proposals") made during these most recent negotiations is 

attached to this memorandum as Exhibit A (the correspondence underlying the proposals is 

attached to and identified by the separate declaration of Peter Engstrom). 
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1. The State's Insistence on General Fund Revenue Sharing 

Throughout the latest round of compact negotiations between the parties, the State was 

adamant that any compact must include a provision obligating the Tribe to contribute part of its 

casino revenues to the State's general fund. The very first of the communications from the State 

regarding compact provisions included revenue sharing obligations to be imposed upon the Tribe. 

Draft Tribal-State Compact at 4.3, attached to November 19, 2007 letter from Andrea Hoch; 

Proposal!. 

The State's demand for revenue sharing continued through all subsequent compact proposals. 

In its January 2008 proposal, the State required that the Tribe pay into the State's general fund 

"percentages of its net win generated from the operation of all gaming devices," w~ch would have 

ranged from 12% to 25% of net winnings, and would be scaled according to the Tribe's annual net 

win. January 31, 2008 Letter from Andrea Hoch; Proposal 2. As a purported "concession," the 

State offered the Tribe "geographic exclusivity of 50 miles," and stated that it was entitled to 

revenue sharing, "in consideration of exclusive rights to operate gaming devices." ld. Under the 

Highway Site proposal, the State took away the Tribe's right to receive RSTF payments, and the 

Tribe would have been required to contribute to the Revenue Sharing Trust Fund (RSTF). In its 

May 2008 proposal, the State again demanded revenue contribution 19 the State's general fund 

ranging between 10% to 25% of the Tribe's annual net winnings, offering the. Tribe geographic 

exclusivity of 50 miles in exchange. May 2, 2008 Letter from Andrea Hoch; Proposal 5. The Tribe 

emphasized throughout the course of compact negotiations that it had no interest in exclusivity. As 

the Tribe stated in its October 2008letter: "it has no need or desire for any 'exclusivity' protection 

provisions and sees no justification for sharing its revenue with the State." October 6, 2008 Letter 

from Jerome Levine; Proposal6. The Tribe emphasized that "exclusivity" was "meaningless" to it, 

as it was in an area where non-tribal gaming was unlikely to proliferate, and that moreover, some 40 

other California tribes had concluded compacts with no revenue sharing requirement. I d. In the 

interest of achieving a conclusion to compact negotiations, the Tribe had been willing to consider 

revenue sharing of less than 10% of ammal net wins- but noted that, in light of the State's 

unwillingness to "compromise by deviating from the amotmt of its arbitrary and apparently 
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1 minimum uniform tax rate on tribal slot machine revenues," it was no longer willing to consider 

2 revenue sharing with the State. I d. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Bnktr & Mel< ••:rle ~LP 
'fwo EMborndero C...oe 

IIIli Flooo 
SuFrucisco.CA 94U 

~· 41~ ~76 )000 

2. Continued Efforts to Force Big Lagoon Offofits Tribal Lands 

At the outset of these further compact negotiations, and notwithstanding the Tribe's express 

desire to negotiate a compact for gaming on its trust lands as envisaged by IGRA, the State 

immediately renewed its proposal to pursue alternative off-reservation sites, rather than the Tribe's 

existing trust lands. On January 31, 2008, the State presented the Tribe with a proposal for .three 

alternative casino sites. Proposal2 A, Band C. The Tribe rejec~ed the State's proposals for off

reservation sites which, while located in Humboldt County, would nonetheless have required the 

Tribe to go through additional time-consuming and extensive and uncertain adminislrative 

proceedings, federal and local, to enable development on those sites, and would have added an 

estimated three to five years before development on the sites could commence. March 21 Letter 

from Rory Dilweg; Proposal 4. 

The State's first priority site would have required the Tribe to arrange the acquisition of a 

new parcel of off-reservation property, adjacent to the highway ("Highway Site."). Proposa12A. 

The State' s second priority would have allowed construction of the casino on the rancheria site, with 

a hotel on the Tribe's post-1988 trust lands, but removed the employee and patron parking and waste 

water treatment facilities off site, to a five-acre parcel owned by the Tribe in fee, i.e., not held in 

trust ("Five Acre/Rancheria Site''). Proposai2B. The State's third priority would site the casino on 

the Tribe's original rancheria and the hotel on post-1988 trust lands, and would split parking and 

other developments between the two parcels ("Rancheria Site''). Proposai2C. Additionally, the 

Rancheria Site proposal would mandate the location of the casino project on-site in such a way as to 

require relocation of existing tribal housing, and to uproot the Tribe's resident members. Under the 

State's punitive proposal, each of these prioritized sites would have to be pursued in sequence, along 

with numerous federal, state, county, local, and third-party approvals not otherwise required of 

competing tribes. 

In each case. the closer the Tribe's desired casino project came to being located on the 

Tribe's trust lands, the smaller the casino project proposed by the State: the Highway Site would 
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have permitted 500 gaming devices and a 100 room hotel; the Five Acre/Rancheria Site would have 

2 permitted 250 gaming devices and a 50 room hotel; and the Rancheria Site would be permitted 175 

3 gaming devices and a 50 room hotel. 

4 The State and Tribe met for a negotiating session in Sacramento on February 25~ 2008. 

5 Following the in-person negotiating session, in which the Tribe reiterated that it was unwilling to 

6 suffer the added delay, cost and uncertainty of pursuing off-reservation sites- which the State has no 

7 legal right to impose- the Tribe repeated its concerns about the proposed limitations placed by the 

8 State on the number of gaming devices it could operate, and the cap on the number rooms in the 

9 planned casino hotel. Proposa14. The Tribe expressed its belief that such restrictions would not 

10 allow it to remain competitive with other similarly situated casinos, since "Humboldt County has 

I I seen an increase in the quantity and quality of gaming facilities since the Tribe began this project." 

12 Id. The Tribe proposed that the State allow a casino with 350 gaming devices and a 120-room hotel, 

13 conceding some design restrictions, and agreed that it would limit the height of the development to 

14 five stories, and ensure that the development was compatible with the local landscape. ld. 

15 On May 2, 2008, the State replied with yet another proposal that emphasized its desire to 

16 explore a site other than the Tribe's existing rancheria. ProposalS. The State indicated that it 

17 would be willing to consider a casino on the rancheria site, but only with an even more limited plan 

18 than had been contemplated in earlier proposals from the State - under this proposal, the Tribe 

19 would have been allowed to operate but 99 gaming devices, and open only a 50 room hotel. Id. 
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3. The State's Insistence on Jmposing Environmental and Land Use Requirements 
and Restrictions 

In the latest round of negotiations between the parties, the State also sought to impose a 

number of environmental and land use restrictions and regulations upon Big Lagoon's sovereign 

lands, without actually negotiating, and without offering the Tribe any meaningful concessions in 

retum. '!'be State vigorously sought to push development of the casino site off of the Tribe's lands, 

and for any potential casino construction located on the Tribe's lands, the State would have 

subjected the Tribe to various State regulatory standards. For example, in various draft compact 

proposais, the State insisted that development on the rancheria site must comply with conditions 

9 
Case No. CV-09-0147l..CW (JCS) 

NOTICE OF MOTION AND MPA IN SUPPORT OF PLAINTIFF BIG LAGOON'S MOTION FOR SUMMARY JUDGMENT 
SFODMS/6599853.7 

ER·555 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Bokor & McKeo>le LLP 
Two Em~adero Cr•tt. 

lllhFioor 
S.n Fnociseo, CA 94\1 

+l 415 576 3000 

Case4:09-cv-01471-CW Oocument80 Filed06/17/10 Page15 of 30 

Jisted in an "Appendix A" to the draft compact, among which included the following environmental 

restrictions: a requirement that the Tribe implement a wastewater treatment facility that meets 

Regional Water Quality Control Board Standards; a requirement for establishment of facilities for 

waste water, ground water and surface water monitoring, with a further requirement that these 

facilities Widergo independent monitoring at least twice a year; a requir~ment that plant species not 

be listed as "problematic" or "noxious weeds" by the State of California; a requirement that storm 

water to the lagoon not exceed natural nm-off; a requirement that a wastewater sludge disposal plant 

be implemented; a requirement that the outdoor lighting of the casino comply with standards adopted 

by the California Energy Commission. Proposals 2, 5. The State contended that such restrictions 

"are necessary for the development of a tribal casino and hotel facility on the Tribe's ranchcria due 

to the environmentally sensitive nature of the site." Proposal2. Additionally, the State sought to 

impose land use restrictions on the design of the casino facilities..:. it insisted that the casino 

structures be set back a minimwn distance from the lagoon; that the structures be limited to a 

maximum height; that building m~terials blend with the surrounding environment; that native 

vegetation be maintained and replaced; that structures be screened from public view; that patrons 

and employees not be allowed to drive to the facility but be required to use shuttle buses and that the 

number of hotel rooms be restricted. Proposals 2, 5. 

TI1e State al~o sought to limit the Tribe's ability to freely develop on its own lands. Under an 

early proposal, the Tribe would have acquired a separate parcel ofland on which to conduct gaming, 

and would have agreed· to convey its rancheria lands to the State by land use conservancy, and would 

have also agreed to limits on the development of its lands. Proposal2. This proposal also would 

have required the Tribe to obtain approvals from state agencies, such as the Humboldt C~unty 

Planning Department, the California Coastal Commission, the Department of Parks and Recreation 

and the Department of Fish and Game. I d. 

4. Final Exchange of Proposals 

On October 6, 2008, the Tribe made a final proposal, for the class III gaming casino 

development to be situated at the Rancheria Site, with a I 00 room hotel, some restrictions on the 

height of the casino and set-backs from the high-tide line, the right to operate up to 350 gaming 
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devices, and any requested payments to be made into the RSTF alone. Proposal6. The Tribe 

indicated that if the parties could not come to an agreement by November 7, 2008, the Tribe would 

resmne litigation in accordance with the Settlement Agreement. ld. The Tribe did not request any 

exclusivity. Id. 

The State's response failed to accommodate the Tribe's concerns, and ga~e short shrift to the 

accommodations that the Tribe was willing to make to the State's various demands. Proposal 7. 

Perhaps most significantly, the State refused to consider a compact that did not require general fund 

revenue sharing, stating: 

The Tribe will receive significant value from a compact that provides 
it with a class III gaming monopoly. In return for its agreement to 
provide the Tribe with that monopoly, the State seeks consideration in 
the form of general fund revenue sharing. The amount of that revenue 
sharing rentains negotiable, but to be consistent with the consideration 
requested of other tribes, our proposal is that the Tribe pay to the 
State's general fund fifteen percent ofits net win on a maximum of 
349 slot machines. 

I d. 1 The State argued that the Tribe had no entitlement to a class III gaming monopoly in California; 

and moreover, that ''as with any contract, the Tribe must offer the State something of value in return 

for what it is receiving, the exclusive right to conduct gaming in the most populous state in the 

union." I d. The State indicated that it was willing to locate the casino on the Rancheria, 

nevertheless, it continued to insist that the Tribe go through a further environmental review process, 

and comply with various environmental mitigation measures. Id. 

The parties failed to come to an agreement as to a mutually acceptable compact proposal, and 

compact negotiations closed. On April 3, 2009, Big Lagoon fi led a complaint to re~commence the 

present action. By order dated April 16,2009, this action was deemed a related case to Case No. C-

99-4995-CW. Big Lag_oon Rancheria v. State of California, 09-CV-01471-CW, Docket No.5. 

1 Earlier in negotiations, the State offered the Tribe "geographic exclusivity" within a fifty mile 
radius of the proposed casino site, which, in the event that the State authorized "a person or entity 
other than an Indian Tribe" to operate class III gaming devices within the Tribe's core geographic 
market, would have allowed the Tribe to either terminate the Compact altogether, or continue 
gaming, but cease making payments to the State's general fund. See, Draft Tribal-State Compact at 
§4.5, attached to November 19, 2007letter from Andrea Hoch to Peter Engstrom, Engstrom Decl., 
~4, Exh. 3; see also, Proposals 2, 5, 7. But the Tribe had repeatedly declined any such exclusivity, 
such that it was "meaningless," and not _constituting consideration at all. Proposal 6. 
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IV. ARGUMENT 

A. Relevant Standards Under the Indian Gaming Regulatory Act2 

In enacting IGRA in 1988, Congress created a statutory framework for the operation and 

regulation of gaming by Indian tribes. See 25 U.S.C. § 2702. IGRA provides that Indian tribes may 

conduct certain gaming activities on their. lands only if authorized pursuant to a valid compact 

between the tribe and the state in which the gaming activities are located. See id., § 2710(d)(l)(C). 

If an Indian tribe requests that·a state negotiate over gaming activities that are pennitted 

within that state, the state is required to negotiate in good faith toward the fonnation of a compact 

that governs the proposed gaming activities. See id., § 2710(d)(3)(A); Rumsey Indian Rancheria Qf 

Wintun Indians v. Wilson, 64 F.3d 1250, 1256-58 (9th Cir. 1995), amended on denial ofreh'g .Qy 99 

F.Jd 321 (9th Cir. 1996). Tribes may bring suit in federal court against a state that fails to negotiate 

in good faith, in order to compel performance of that duty, and the State of California has consented 

to suit. See, 25 U.S.C. § 2710(d)(7); Cal. Oov't Code§ 98005; Hotel Employees & Rest. Employees 

Int'1 Union v. Davis, 981 P.2d 990, 1010-11 (Cal. 1999); In re: Indian Gaming Related Cases 

("Coyote Valley JI"), 331 F.3d 1094, 1101 (9th Cir. 2003); Order Denying Defendant State of 

California's Motion for Judgment on the Pleadings at 11 :15, flled June 29, 2009, Docket No. 21. 

If a state fails to negotiate in good faith, the Indian tribe may, after the close of the 180-day 

period beginning on the date on which the Indian tribe asked the state to enter into negotiations, 

initiate a cause of action in a federal district court. See 25 U.S.C. § 271 O(d)(7)(A)(i). In such an 

action, the tribe must first show that no tribal-state compact has been entered into and that the state 

failed to respond in good faith to the tribe's request to negotiate. Id., § 2710(d)(7)(B)(ii). After the 

tribe makes this prima facie showing, the burden then shifts to the state to prove that it did in fact 

negotiate in good faith. ld. Any demand by the state for "direct taxation" will be deemed evidence 

that the State did not negotiate in good faith. 25 U.S.C. 2710(d)(7)(B)(iii)(II). 

2 The discussion in this section has been adapted from this Court's Order Denying Defendant State 
of California's Motion for Judgment on the Pleadings, filed June 29, 2009. 
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Any ambiguities in detennining whether a state acted in bad faith will be interpreted in "a 

2 manner that will be most favorable to tribal interests consistent with the legal standard used by 

3 courts for over 150 years in deciding cases involving Indian tribes." 1988 U.S.C.C.A.N. at 3084. 

4 If the district court concludes that the state failed to negotiate in good faith, it "shall order the 

5 State and Indian Tribe to conclude such a compact within a 60-day period." ld .• § 271 O(d)(7)(B)(iii). 

6 If no compact is entered into within sixty days, the Indian tribe and the state must then each submit 

7 to a court-appointed mediator a proposed compact that represents their last best offer. 25 U.S.C. 

8 § 2710(d)(7)(B)(iv). The mediator chooses the proposed compact that "best comports with the tenns 

9 of[IGRA] and any other applicable Federal law and with the findings and order ofthe court." See 

10 id. If, within the next sixty days thereafter, the state does not consent to the compact selected by the 

11 mediator, the mediator notifies the Secretary of the Interior, who then prescribes the procedures 

12 under which class Ill gaming may be conducted.· See id., § 2710(d)(7)(B)(vii). 

13' D. The State Has Negotiated with Big Lagoon Rancheria in Bad Faith 

14 The facts establish that throughout an attenuated 15-year plus period, and particularly during 

15 the most recent negotiating sessions, the State has failed to negotiate in good faith, as is required by 

16 IGRA. This is evidenced by the following actions, among other things: (I) the State has demanded 

17 general fimd revenue sharing; (2) the State has insisted on numerous fonns of environmental, land 

18 use and other kinds of regulatory oversight over Big Lagoon's tribal lands not required under federal 

19 law, nor required of other gaming tribes and (3) the State at various times has also proposed 

20 relocating the Tribe's casino to an off-reservation site, notwithstanding that it has no authority to 

21 require such relocation. As to all of these demands, the State has failed to offer any meaningful 

22 concessions to Big Lagoon in exchange for accepting the State's demands. 

23 

24 

. 25 

1. Demanding general fund revenue sharing amounts to an impermissible tax 
under IGRA and must be considered by this Court as evidence of bad faith 

a. Big Lagoon has made a prima facie showing that the State has negotiated 
in bad faith 

26 It is undisputed that throughout the course of negotiations following the failure of the 

27 · Barstow Compact, the State has insisted that Big Lagoon contribute at least I 0% of its annual net 

28 

Boker & MoKeneie LLP 
Twa Embar<adero Cente 

lltb~1oot 
Son Franoisoo, CA 9411 

+141S S763000 

winnings to the State•s general fund, just as it did with the tribe in Rincon. Throughout the course of 
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negotiations, the State has been unwilling to compromise on its demand f01: general fund revenue 

2 sharing, notwithstanding Big Lagoon's continuous objection to revenue sharing. The State's 

3 demand for revenue sharing is a undisputedly a demand for a "tax" prohibited by IGRA, and 

4 constitutes evidence that the State has negotiated in bad faith with the Tribe. 

5 In negotiating for a gan1ing compact under IGRA, states are expressly prohibited from 

6 imposing upon a tribe a "tax, fee, charge, or other assessment" 25 U.S.C. §2710(d)(4). In assessing 

7 whether a state has negotiated in bad faith under IGRA, the statute requires courts to treat any 

8 demand by the state for "direct taxation" as evidence that the state has negotiated in bad faith. 25 

9 U.S.C. §2710(d)(7)(B)(iii). 

10 The Ninth Circuit Court of Appeal has now unequivocally held that a demand by the State 

11 that a tribe contribute a percentage of its gaming profits to the State's general fund is an 

12 impermissible tax, and constitutes evidence of negotiating in bad faith. Rincon Band of Luiseno 

13 Mission Indians of the Rincon Reservation v. Schwarzenegger, Nos. 08-55809, 08-55914 at 5893 

14 (9th Cir. April 20, 2010). The Ninth Circuit has explicitly held that IGRA contains no statutory 

1 5 basis for authorizing tribal state negotiations over general fund revenue sharing. Rincon, at 5900. 

16 As stated by the Ninth Circuit, ''a non-negotiable, mandatory payment of 10% of net profits into the 

17 State treasury for unrestricted use yields public revenue, and is a tax." Id.at 5892. As the Ninth 

18 Circuit clarified in Rincon, "under § 271 0( d)(7)(B)(iii)(II). a court must consider any "'demand for a 

19 tax to be made in bad faith." Id. at 5892 (emphasis in original)("under th~ plain language of 

20 §2710(d)(7)(B)(ii)(II), the State's demand for the payment of a tax is evidence of the State's bad 

21 faith."). 

22 The State cannot dispute that throughout the latest round of negotiations it has consistently 

23 demanded that the Tribe make payments to the State general fund as an essential condition of any 

24 gaming compact with the Tribe.3 As in Rillcon. the State's repeated insistence that the Tribe 

25 'contribute a portion of its revenue to the State's general fund constitutes a demand for a "direct tax" 

26 
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3 The payments requested were indisputably destined for the State's general fund- the State 
specifically indicated in its negotiating correspondence with the Tribe that the payments were 
intended for the general fund, and RSTF payments were separately requested during the course of 
negotiations. 
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1 flatly contrary to the provisions oflGRA. The Tribe has met its burden under IGRA of making a 

2 prima facie showing that the State has negotiated in bad faith, and unless the State can rebut such ·a 

3 showing - which it cannot - summary judgment must be granted in Big Lagoon's favor. 

4 b. The State cannot rebut the Tribe's showing that it bas acted in bad faith 

5 Under lORA, after a tribe bas made a prima facie showing that the state h'as negotiated in bad 

6 faith, the burden shifts to the state to demonstrate that it has in fact negotiated in good faith. When a 

7 state has demanded a tax, as it has here, the state "faces a very difficult task to rebut the evidence of 

8 bad faith arising from that demand." Rincon at 5896. According to Rincon and Coyote Va]ley II, 

9 the state may attempt to rebut this evidence of bad faith by demonstrating that the revenue demande4 

1 0 was to be used for "the public interest, public safety, criminality, finru1cial integrity, and adverse 

11 economic impacts on existing gaming activities." § 2710(d)(7)(B)(iii). Failing that, to rebut the 

12 primafacie evidence of bad faith, the state must satisfy all of the following conditions: (1) establish 

13 that the revenue sharing is for uses directly relating to gaming activities; (2) show that it is consistent 

14 with the purposes ofiGRA and (3) show that it was bargained for in exchange for meaningful 

15 concessions. I d. at 5898. Here, the State can satisfy none of these conditions. 
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i. Demands for general revenue fund sharing are not on the list of 
negotiating items recognized by IGRA 

Generally, a state might rebut evidence of bad faith by showing that it was negotiating for 

compact tem1s perrnitted .under IGRA, and that the revenue demanded was to be used for "the public 

interest, public safety, criminality, financial integrity and adverse economic impacts on existing 

gaming a9tivities" as permitted under §2710(d)(7)(B)(iii). Rincon, at 5896. However, the Ninth 

Circuit has explicitly stated that "general tax revenues" are not among the list of pennitted subjects 

on which a State may negotiate in good faith. Id. at 5897. See also, Wisconsin v. Ho-Chunk Nation: 

512 F. 3d 921, 93 3 (7th Cir. 2008)( declining mling on validity of general fund revenue sharing, but 

noting that the legislative history of IGRA does not contemplate general fund revenue sharing as a 

permissible subject of negotiation). 

Here, the State bas undisputedly demanded that Big Lagoon contribute a portion of its net 

winnings to the State's general fund. The record of negotiations indicates that in requesting 

15 
Case No. CV·09-0!471·CW (JCS) 

NOTJCE OF MOTJON AND MPA IN SUPPORT OF PLAINTIFF BiG LAGOON'S MOTION FOR SUMMARY JUDGMENT 
SFODMS/6:>99853.7 

ER-561 



Case4:09-cv-01471-CW Document80 Filed06/17/10 Page21 of 30 

1 payments to be made to the State's general fund, the State never claimed that the revenue sharing 

2 proceeds would be used for the public interest, public safety, criminality or the other negotiating 

3 topics pennitted by IGRA. Proposal 7. The State's request for general fund revenue sharing does 

4 not fall within the list of negotiating topics pennitted by IGRA, and the State cannot rebut the 

5 showing of bad faith by arguing that it was negotiating for compact tenus pennitted by lORA. 
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ii. Demands for general revenue fund sharing are not directly related 
to gaming activities 

Under Rincon, to demonstrate that a demand for revenue sharing was not made in bad faith, 

the State must first show that general fund revenue sharing is "directly related to the operation of 

gaming activities." RJncon, at 5898. Rincon holds, as a matter of law, that general fund revenue is 

not used for purposes directly related to the operation of gaming activities. ld. at 5899. Moreover, 

the facts are undisputed that throughout the course of negotiations with Big Lagoon, the State never 

claimed that the payments into the State's general fund would be used for purposes directly related 

to Indian gaming. Therefore, the State cannot meet the first condition required by Rincon, and 

cannot rebut the showing that it has acted in bad f-aith. 

In examining whether a revenue sharing demaJ?-d is "directly related to the operation of 

gaming activities," a court must look to "the use to which revenue will be put." Rincon at 5899.4 

By California statute, the State's general fund is not allocated for any· particular purpose. See, Cal. 

Oov't Code § 16300. Even prior to Rincon, the Ninth Circuit had recognized that there is no direct 

relationship between general fund revenue sharing and the operation ofindian gaming activities. 

See, Cabazon Band of Mission Indians v. Wilson, 37 F.3d 430, 435 (9th Cir. 1994). 

General fund revenue sharing can never be directly related to the operation of gaming 

activities. The essential facts in the present case are no different than those before the court in 

Rincon in thls respect. The State has explicitly demanded that the Tribe contribute at minimum I 0% 

of its net winnings to the State's "general fund." There can be no factual dispute that the State was 

demanding general fund revenue sharing, which is not "directly related to the operation of gaming 

4 By contrast, in Coyote Valley II, revenue sharing arrangements requiring contribution into the 
RSTF and SDF were permissible, as both funds are specifically allocated to address issues directly 
related to gaming activities. See, Rincon at 5899; ~e Valley II, 331 F.3d at Ill I, 1114. 
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activities," and that this constitutes "bad faith" under the provisions ofiGRA. 

iii. Demands for general revenue fund sharing are not consistent with 
the purposes of IGRA 

Rincon also requires that a State seeking to rebut a showing of bad faith must demonstrate 

that its revenue sharing demand was "consistent with the purposes of IGRA." Rincon, at 590 1. 

However, a State's "general economic interests" are not a subject consistent with the purposes of 

IGRA, and a demand for general fund revenue sharing cannot be consistent with the purposes of 

IGRA. ld. 

The text ofiGRA states that its purpose is to provide a framework for regulating gaming 

activity, "as a means of promoting tribal economic development, self-sufficiency, and strong tribal 

governments." 25 U.S.C. §2702. Additionally, the regulatory framework was intended to address, 

"organized crime and other corrupting influences, to ensure that the Indian tribe is the primary . . 

beneficiary of the gaming operation, and to assure that gaming is conducted fairly and honestly." I d. 

The State's "general economic interests" are not among the purposes of IGRA, nor the subjects 

authorized for negot\ation by IGRA. Rincon at 5901. Tribes were intended to be the primary 

beneficiaries of gambling enterprises regulated by IGRA, and a State's pursuit ofits "general 

economic interests, by demanding revenue sharing is not consistent with the purposes of IGRA. 5 I d. 

at 5903. 

iv. The State's offer of non-tribal exclusivity is not a meaningful 
concession in exchange for demands for general fund revenues 
sharing 

Finally, Rincon requires that the State show it bas offered "meaningful concessions" in 

exchange for its demand for revenue sharing. Rincon, at 5904.; Idaho v. Shoshone-Bannock Tribes, 

465 F.3d 1095, 1101 (9th Cir. 2006). The State cannot establish that it has offered any meaningful 

concessions, within the meaning of the law, to Big Lagoon and therefore, it cannot rebut the showing 

ofbad faith. 

5 This distinction was also recognized by the Ninth Circuit in Coyote Valley II, where the Court 
found that the State's request to contribute to the RSTF was consistent with the purposes ifiGRA, as 
in addition to the fact that the State offered the tribe meaningful concessions in exchange for revenue 
sharing, the revenue was intended to "redistribute gaming profits to other Indian tribes," and "qoes 
not put tribal money in the pocket of the· State." 3 31 F .3d at 1113. 
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In Coyote Valley II, "exclusivity" was deemed a "meaningful concession" for Revenue 

Sharing Trust Fund ("RSTF'') and Special Distribution Fund payments ("SDF") - it was 

<4exceptionally valuable and bargained for," because exclusivity was not a right then guaranteed to 

the tribes under State law. Rincon at 5906. After the passage of Proposition lA, tribes were 

guaranteed the right to conduct gaming free from non-tribal competition - therefore, "exclusivity'' 

fails to provide any kind of value to tribes in current gaming negotiations. Id. Offering a party 

something to which "he already has an absolute right" does not constitute due consideration. Rincon 

at 5906, citing, Salmeron v. United States, 724 F.2d 1357, 1362 (9th Cir. 1983). Furthermore, any 

value inherent to "exclusivity" was already used as consideration for establishment of the RSTF and 

SDF. Rincon at 5906. 

Early in the negotiations, the State offered the Tribe "geographic exclusivity" within a fifty 

mile radius of the proposed casino site, which, in the event that the State authorized .. a person or 

entity other than an Indian Tribe" to operate class III gaming devices within the Tribe's core 

geographic market, would have allowed the Tribe to either terminate the compact altogether, or 

continue gaming but cease making payments to the Stat~'s general fund. 6 Proposals 1, 2, 5, 7. In 

the latest round of compact negotiations, it is undisputed that the only concession the State offered in 

exchange for general fund revenue sharing was "geographic exclusivity," in other words, the right to 

be free from non~tribal gaming. 7 Yet, this purported concession is no concession at all, since the 

State has only offered the Tribe something to which it is already entitled under State law. 

Moreover, although the State has held out its offer of geographic exclusivity as proof that it 

was willing to make concessions to the Tribe dtuing the course of compact negotiations, the Tribe at 

all times rejected the State's offer of"exclusivity," which provided little value for Big Lagoon as it 

6 The pertinent language of the exclusivity provision of the early Draft Compact presented by the 
State is set forth more fully as follows: "In the event the State authorizes any person or entity other 
than an Indian tribe with a federally approved Class III Gaming compact to operate gaming devices 
within [ ] ('core geographic market') ... the Tribe shall have the right to: (i) terminate this 
Compact, in which case the Tribe will lose the right to operate Gaming Devices and other Class III 
Gaming and shall immediately cease all Gaming Activities, or (ii) continue under this Compact, in 
which case the Tribe shall be relieved of its obligations to make payments to the State specified in 
section 4.3 ... " 
7 The State's proposals consistently stated: "In consideration of exclusive rights to operate gaming 
devices, the Tribe shall pay the State .... " and "In return for its agreement to provide the Tribe with 
that monopoly, the State seeks consideration in the form of general fund revenue sharing". 
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is located in a region where a number of other gaming operations (tribal) already exist. Accordingly, 

2 the State 's proposal to give Big Lagoon "exclusivity" against non-tribal competition would not give 

3 the tribe any meaningful economic benefit. 

4 The Tribe made its position abundantly clear to the State during the course of the parties' 

5 negotiations. Early on in negotiations, the Tribe struck from a draft tribal-State compact provisions 

6 pertaining to revenue sharing and exclusivity. February 20, 2008 Letter from Rory Dilweg to 

7 Andrea Ho.ch; Proposa13. The Tribe stated explicitly in negotiating correspondence that it believed 

8 that the request for revenue sharing constituted a tax and it "hac; made it clear that it has no need or 

9 desire for any 'exclusivity' protection provisions and sees no justification for sharing its revenue 

10 with the State." Proposal6. Furthermore, the Tribe is located in an area where "non-Tribal gaming 

11 is unlikely to proliferate," rendering the value of protection from non-tribal gaming meaningless.8 

12 ld. It is a well~established principle oflaw that "something which is completely worthless cannot 

13 constitute a valid consideration." Louisville Title Ins. v. Surety Title & Guar. Co., 60 Cal. App. 3d 

.14 781,791 (1976). Here, the only consideration that the State has offered the Tribe is worthless-

15 "exclusivity" was not desired by the Tribe, nor did it believe that "exclusivity" would give it 

16 anything ofvalue. 

17 The State has failed to offer any other meaningful concession in exchange for the payments 

18 that it has sought to. exact from the Tribe. At best, the State has offered the Tribe an "exclusivity'' 

19 provision which would allow it the right to operate its casino free from non-tribal competition- a 

20 concession that is meaningless, as under the California Constitution, Indian tribes are already 

21 entitled to a gaming monopoly. A meaningful concession must be something more than simply 

22 reaffirnling a tribe's right to conduct gaming free from non-tribal competition. The State can point 

23 to no other concessions that it has offered the Tribe, and therefore, fails to rebut the showing that it 

24 has negotiated in bad faith. 

25 The "geographic exclusivity" provision offered to - or in other words, foisted upon- the 
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8 Additionally, the Tribe noted that even a I 0% revenue sharing requirement, the minimum amount 
of revenue sharing requested by the State, would consunie a substantial share of the Tribe's profits, 
and make it difficult to achieve "any real economy of scale as to labor, equipment costs and facilities 
development and maintenance." Proposal 6. 
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1 Tribe parallels that offered to the tribe in Rincon. As in Rincon. the State has not offered anything to 

2 the Tribe other than a right to which it is already entitled under the California Constitution, that is, 

3 the right to operate free from non-tribal competition. As a matter of law 1mder Rincon and preceding 

4 cases, "geographic exclusivity" does not constitute a "meaningful concession" that would provide 

5 consideration for the State's attempt to impose a tax upon Big Lagoon. Additionally, it is undisputed 

6 that the Tribe itself did not want "exclusivity," or believe that exclusivity would give it any tangible 

7 benefit. In fact, the Tribe believed that the revenue sharing demanded by the State would result in 

8 economic hardship to the Tribe. Undeniably, the State has failed to offset its demand for revenue 

9 sharing from Big Lagoon by any meaningful concession, and has thereby fai led to rebut the showing 

1 0 of bad faith made by the Tribe. Therefore, Big Lagoon is entitled to summary judgment in its favor. 

[ 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B>ktf &. Mcl<enzie LLP 
Two l!!r.bvc•6cro Ccnlt 

ll lh Roor 
Son rr10<i1<0, CA ~411 

+1415576 3000 

2. The State has no authority to impose environmental and land use restrictions 
upon the Tribe 

In addition to trying to impose an impermissible tax, the State has pressed Big Lagoon, a 

federally reorganized sovereign Indian tribe, to submit to the jurisdiction of various State and local 

regulatory agencies, and has insisted that all development on the Tribe's site be conditioned upon 

compliance with certain environmental and land use restrictions and regulations, all without offering 

the Tribe any meaningful concessions in return. The State's attempts to impose its envirorunental 

regulations, as well as various restrictions on the zoning and use of the Tribe's lands, constitutes a 

misuse of the negotiating process, and amO\mts to a show.ing that the State has negotiated in bad 

faith. 

States cannot exercise regulatory jurisdiction over lndians on their reservation lands, except 

where Congress has clearly expressed an intention to permit such regulation. See, Washington v. 

EPA, 752 F.2d 1465, 1469 (9th Cir. 1985); McClanahan v. State Tax Comm'n ofAz., 411 U.S. 164, 

170-71 ( 1973 )("State laws generally are not applicable to tribal Indians on an Indian reservation 

except where Congress has expressly provided that State Jaws shall apply."). Federal policy favors 

tr~bal self-regulation in environmental matters. Washington, 752 F .2d at 14 71 (noting that EPA 

policies emphasize importance of tribal self~regulation in environmental matters). Here, lORA does 

not contain any authority allowing states to impose their envirorunental regulations on tribes - the 
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text ofiGRA does not confer any such alithority. Indeed, IGRA prohibits States from using the. 

compacting process as a means of subjecting tribes to state laws and regulations that do not directly 

pertain to regulating tribal gaming and its effects. See, 25 U.S.C. §27 10(d)(3)(C). The legislative 

history· of lORA also indicates that Congress did not intend "that the compacting methodology be 

used in such areas such as taxation; water rights, environmental regulation. and land use ... "_ Rincon 

at 5891 n. 10. quoting statement of Sen. Inouye from 134 Cong. Rec. Sl2643-01 at SI265I (1988). 

The Committee does view the concession to any implicit tribal 
agreement to the application of State law for class III gaming as 
unique and does not consider such agreement to be precedent for any 
other incursion of State law onto Indian lands. 

S. Rep. No. 100-446 at 14, reprinted in 1988 U.S.C.C.A.N. 3071, 3084. It is clear that Congress did 

not intend IGRA to be used as a platform for imposing environmental or land use regulation on 

Indian tribes. 

a. Demands for environmental and land use regulation are not directly 
related to gaming activities 

Rincon reaffirms that lORA limits permissible subjects of negotiation in order to ensure that 

tribal-state compacts cover only those topics that are directly related to gaming and are consistent 

with IGRA's stated purposes. Furthermore, the Ninth Circuit in Rincon clarified what is meant by 

"directly related to gaming activities," as a permissible subject of negotiation by the State. Rincon at 

5899. There, the State argued that imposing a general fund fee for the operation of slot machine~ 

was "directly related" to the operation of gaming activities because the money was paid out of the 

income from gaming activities. Id. at 5898. Notwithstanding that the imposition of slot machine 

fees coming directly from gaming revenues is much more "related to" gaming activities than is 

regulation of the environment, the Court in Rincon rejected th_e State's contention, sta~g that its 

reasoning is "circular." Id. In other words, just because the enviromnental issues perceived by the 

State "derive from" the operation of the facility in which gaming is conducted does not make 

environmental regulation a subject directly relating to gaming operations. The environmental issues 

perceived by the State arise from the construction of a facility, which could as well be a hotel, a 

restaurant or a manufacturing plant - they do not relate to gaming. Congress intended the required 

relationship to gaming activities to be much more direct. 
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b. Demands for environmental regulation are not consistent with the 
purposes .of IGRA 

In addition to being limited to the subjects of negotiation listed in IGRA, a state's compact 

negotiation demands must be consistent with the purposes of! ORA, which are: to promote "tribal 

economic development, self-sufficiency, and strong tribal governments," and "to promote tribal 

development, prevent criminal activity related to gaming, and ensure that gaming activities are 

·conducted fairly." Rincon, at 5901, 25 U.S.C. §2702. Rincon rejected the State's argument that 

promoting the State's general economic interest was consistent with the purposes ofiGRA. "The 

only~ interests mentioned in §2702 are protecting against organized crime and ensuring that 

gaming is conducted fairly and honestly" and State regulation is limited to this one narrow area. 

Rincon at 5901. 9 Similarly, the State's interest in environmental and land use regulation is not 

mentioned in and is not "consistent with'' the stated purposes of lORA. I d . 

c. Even if environmental regulation were a legitimate subject of the State's 
negotiation, the State bas offered no meaningful concessions in excha nge 
for its demands · 

The State cannot point to any meaningful concessions it has offered the Tribe in return for 

the environmental and land use restrictions and regulation it has sought to impose up·on the Tribe. 

Indeed, it has offered nothing, but rather has simply taken the position that such regulation is 

"necessary for the development of a tribal casino and hotel facility on the Tribe's Rancheria." It 

offered exclusivity as a purported concession for revenue sharing, not for environmental regulation 

but, as demonstrated above, "exclusivity'~ is not a meaningful concession in any event. The State 

might argue that it has offered the Tribe various proposals that would have given it additional 

gaming devices in exchange for submitting itself to State regulation. However, as noted above, both 

9 Rincon relies on the legislative history oflGRA in support of its decision: "Gaming by its very 
nature is a unique fonn of economic enterprise and the Committee is strongly opposed to the 
application of the jurisdictional elections authorized by this bill to any other economic or regulatory 
issue that may arise between tribes and States in the future." S. Rep. No. 100-446, at 14, as reprinted 
in 1988 U.S.C.C.A.N. 3071,3084. See also 134 Cong. Rec. 812643-01, at S12651 (1988) ("There is 
no intent on the part of Congress that the compacting methodology be used in such areas such as 
taxation, water rights, environmental regulation, and land use .... The exigencies caused by the rapid 
growth of gaming in Indian country and the threat of corruption and infiltration by criminal elements 
in class III gaming warranted the utilization Qf existing State regulatory capabilities in this one 
narrow area.") (statement of Sen. Inouye). Rincon at 5891, n. 10 (emphasis added except for word 
"narrow"). 
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the Ninth Circuit and the Secretary of the Interior have indicated the offer of additional gaming 

2 devices does not constitute a meaningful concession. Rincon, at 5910-11. 

3 Worse yet, the State demonstrated a calculated reluctance to offer the Tribe a profitable 

4 number of gaming devices for casino projects on the Tribe's own Rancheria; in an early proposal, 

5 the State would have offered the Tribe 500 devices for an off-site gambling faciJity, but only 175 

6 devices for a casino development located entirely on the Tribe's lands. Proposal 2. In its ~nal 

7 proposal to Big Lagoon, the State offered the Tribe up to 349 gaming devices; but, it would have 

8 taken away the right to receive additional income from RSTF payments if the Tribe amended the 

9 Compact for the right to use additional gaming devices. Proposal6. 

10 The State 's insistence that the Tribe comply with various State regulatory standards, and its 

11 failure to offer the Tribe any meaningful concessions in exchange for doing so, amounts to a 

12 showing that the State has negotiated with the Tribe in bad faith - a showing that cannot be rebuttea 

13 by the State. 
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3. The State has engaged in a pattern and practice of "surface bargaining," which 
amounts to bad faith bargaining under the provisions of IGRA 

The State's conduct during the course of its negotiations with Big Lagoon- its repeated 

insistence on revenue sharing, its intransigence regarding environmental and land use restrictions 

and regulation, as well as its repeated efforts to re-locate Big Lagoon's gaming operations off of its 

ancestral lands - shows that it has been engaging in a pattern of bad faith bargaining prohibited by 

IGRA. 

Because IGRA provides comparatively little by way of guidance as to what constitutes "bad 

faith," courts in interpreting the provisions oflGRA have looked to how the good faith bargaining 

requirement has been interpreted under statutes such as the NRLA. For example, in Coyote Valley I, 

the Northern District stated that while interpretation of the NLRA should not be imported wholesale 

into interpretation of IGRA, it still provided guidance, and that good faith bargaining "require~ more 

than a willingness to enter upon a sterile discussion of the parties' differences," and requires that the 

parties "enter into discussions with an open and fair mind." Coyote Valley Band of Porno Indians 
. . 

an re Indian Gaming Related Cases) V, Cali~ 147 F. Supp. 2d 101 1, 1020-21 (N.D. Cal. 2001); 
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see also, Court's March 18,2002 Order Denying Parties' Cross-Motions for Summary Judgment, 

RJN Exh. 2. "Surface bargaining" - going through the motions of negotiating, without any real 

intent to reach an agreement- does not constitute good faith bargaining. K-Mart Corp. v. NLRB, 

626 F .2d 704, 706 (91
h Cir. 1980). Good faith "presupposes a desire to reach ultjmate agreement" 

and not simply "an attitude of take it or leave it." NLRB v. Ins. Agents Inttmlational Union, 361 

U.S. 477,485 (1960). In considering whether a party has negotiated in good faith, courts may 

examine "the previous relations of the parties, antecedent events explaining behavior at the 

bargaining table, a!ld the course of negotiations." NLRB v. Dent, 534 F. 2d 844, 846 (9th Cir .. 

1976). Additionally, in determining good faith under the NLRA, a court shouJd take into account 

"all the facts viewed as an integrate~ whole," and consider the "totality of the circumstances.'' See, 

Seattle-First National Bank v. NLRB, 638 F.2d 1221, 1225-26 (9th Cir. 1981). 

The totality of the circumstances shows tbat the State has failed to negotiate with the Tribe in 

good faith. It has repeatedly attempted to move the Tribe off of its ancestral lands - lands on which 

Big Lagoon is indisputably entitled to seek a gaming compact - first with the Barstow Compact, and 

then again in the latest round of compact negotiations with the Tribe. Even in its last negotiating 

sessions and notwithstanding the Tribe's desire to negotiate for a casino located on the Tribe's 

rancheria, the State re-raised various off-site gaming proposals, including a proposal that the Tribe 

transfer its gaming rights to another gaming tribe, in exchange for a percentage of that tribe's 

revenue. Proposal 7. And for both on-site and off-site proposals, the State has insisted that the 

Tribe comply with numerous State regulations, and insisted that compliance be a condition of any 

gaming operations to take place on the Tribe's rancheria. Additionally, throughout the latest round 

of compact negotiations, the State has insisted that the Tribe share at minimum 10% of its net 

gaming revenue, a demand that has been held to be an impermissible tax, inconsistent with the 

provisions ofiGRA. 

Despite making numerous, onerous demands of the Tribe, the State has f!liled to offer the 

Tribe any meaningful concessions, other than the hollow "exclusivity" or freedom from non-tribal 

competition, a right which Big· Lagoon is already entitled to under the provisions of the California 

Constitution. The State has been unwilling to put aside conditions such as environmental mitigation 
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1 requirements and revenue-sharing requirements, despite the Tribe making it clear that it was not 

2 obligated to comply with such conditions and that the State had offered it nothing that would make 

3 compliance with such conditions worthwhile. The State's behavior makes clear that it has been 

4 unwilling to work towards reaching an ultimate agreement with the Tribe, and that throughout the 

5 latest round of compact negotiations, it has been engaging in little more than ''surface bargaining" 

6 with the Tribe. The State's behavior throughout the course of the parties' negotiations shows that it 

7 has bargained in bad faith with Big Lagoon, and the Tribe is entitled to summary judgment in its 

8 favor. 

9 v. CONCLUSION 

10 For the foregoing reasons, this Court shouJd grant Big Lagoon's motion for summary 

11 judgment, and should order the parties to commence with the procedures specified in fGRA for 

12 negotiating a tribal-state compact Perhaps when faced with the imminent prospect of having its · 

13 proposed compact terms scrutinized by a court-appointed mediator, the State will at last negotiate a 

14 compact that comports with I GRA. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Oaker It M<Kcnzio LLP 
Two lllnbmodero Cenltr 

lhhFioor 
San Fr .. cbco, CA 9411 

+1415 5763000 

Dated: June 17, 2010 Respectfully submitted, 

Peter J. Engstrom 
Bruce H. Jackson 
Irene V. Gutierrez 
BAKER & McKENZIE LLP 

By: Is! 
Bruce H. Jackson 

Attorneys for Plaintiff 
BIG LAGOON RANCHERIA 
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