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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION '

BIG LAGOON RANCHERIA, a Federally
Recognized Indian Tribe,

Plajutift,
v.
STATE QF CALIFORNIA,
Defendant.

Case No. CV-09-01471-CW(ICS)

DECLARATION OF PETER I
ENGSTROM IN SUPPORT OF
PLAINTIFF BIG LAGOON

RANCHERIA’S MOTION FOR

SUMMARY JUDGMENT
Date: August 12, 2010

Time: 2:00 p.m.,
Place: Courtroom 2, 4th Floor

1301 Clay Street
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Refore The Honorable Claudia Wilken

Trial Date: Not Set
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1 1, Peter J. Engstrom, deciare as follows:

1. I am an attorney at Jaw duly admitted to practice before this Court and the courts of

g

the State of California. I am a partner with the law firm of Baker & McKenzie, counzel for plaintiff

Big Lagoon Rancherig, a Federally Recogrized Indian Tribe (hereinafter “Plaintiff” or “Big Lagoon

P S

5 | Rancherin}, in this action. I make this declaration in support of Plaintiff’s motion for summary
6 i judgment. I make this declaration of my own personal knowledge, and if called as a witness, I eould
7 I and would testify competently thereto.
8 2. Attached hereto as Exhibit 1 is a true and correct copy of the Agreement between the
9 | Srate of California and the Big Lagoon Rancheria for the Settlement of Litigation, Location of a
10 || Class III Gaming Facility and Restrictions on the Use of Lands Contiguous o Big Lagoon, dated
11 | August 17, 2005,
12 -3, Attached hereto as Exhibit.z is a true and correct copy of a letter dated September 18,
13 | 2007 from Chairman Virgil Moorchead to Governor Amold Schwarzenegger. |
14 4. Attached hereto as Exhibit 3 is a true and correct copy of a letter dated November {9,
15 | 2007, from Andrea Lynn Hoch, the Legal Affairs Secretary in the Officc of the Governior to Peter I.
16 || Engstrom, Esq., with a draft Tribal-State Compact Between The Statc of California and the Big
17 ILagoon Rancheria, attached thereto.
18 5. Adttached hereto as Exhibit 4'is a true and correct copy of a letter dated January 31,
19 | 2008 from Andrea Lynn Hoch to Peter J. Engstrom, Esq. and Jerome Levine, Esq., with
20 || Appendix A, Development Conditions, Rancheria Site attached thereto.
2] 6. Attached herete as Exhibit 5 is a true and correct copy of a letter dated February 20,
22 | 2008 from Rory Dilweg ta Andrea Hoch, with a revised draft of the Gaming Compact between the
23 | State of California and Big Lagoon Rancheria attached thereto.
24 7. Attached hereto as Exhibit 6 is a true and correct copy of a letser dated March 21,
25 § 2008 to Andrea Lynn Hoch, Esq. from Rory E. Dilweg of Hofland & Knight LLP,
26 8. Attached hereto as Exhibit 7 is a true and correct copy of a letter dated Muy 2, 2008

27 | from Andrea Lynn Hoch to Peter J. Engstrom, Esq. and Jerome Levine, Esq.

28 9. Auttached hereto as Exhibit 8 is a true and correct copy of a letter dated Qctober 6,
Aaker & Mc}}nwx:LLP i
I Case No. CV 091471 CWLCS)
ENGSTROM DECL (SO PUTIS MOTION FOR SUMMARY JUDGMENT
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2008 from Jerome L. Levine to Andrea Lynn Hoch, Esq.
10,  Anached hereto as Exhibit 9 is a true and correct copy of a letter dated October 31,
2008 from Andrea Lynn Hoch to Jerome L. Levine, Esq., attaching Project Mitigation Measures and

a draft Tribal-State compact Between The State of California and the Big Lagoon Rancheria, dated

October 31, 2008.

I declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed hy me this 17th day of J urpg%ﬂ a[ISan

SEODMSMG0T 1532

Peter J. Engszn#n r |

Case No, CV 09-1471 CW
EMGSTROM DECL 150 PLTFS MOTION FOR SUMMARY JUDGMENT
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4

AGREEMENT BETWEEN THE STATE OF CALIFORNIA
AND THE BIG LAGOON RANCHERIA FOR THE, SETTLEMENT OF LITIGATION,
LOCATION OF A CLASS 1l GAMING FACILITY AND RESTRICTIONS ON THE
USE OF LANDS CONTIGUOUS TO BIG LAGOON

A. Description of the Parties and Statément of Purpose

This Agreement is made and entered into by and between the State of California (“State™)
and the Big Lagoon Rancheria, a federally recognized Indian tribe (*“Tribe™). The purpose of this
Agreement is twofold. First, the pariies intend to effect a settlement of pending litigation between
the Tribe and the State that will lead to their execution of a Tribal-State Class III Gaming Compact
{“Compact”) under the terms of the Indian Gaming Repulatory Act, 25 U.S.C. § 2701 et seq.
("IGRA™), and to resolve their dispute regarding the location of a class [II gaming facility
(**Casino’). Second, in return for the State’s agreement to permit the Tribe to operate a Casino on
a site with greater cconomic potential than the -Tribe’s existing trust lands and to ensure that the
State receives the benefit of its bargain (elimination of the impact that development of a Casino on
the Tribe’s existing trust lands would have on the adjacent environment), the Tribe and the State
intend to agree to conditions on future development on the Tribe's existing ¢rust lands that are
contiguous to park and other environmentally sensijtive lands held by the State, for the purpose of
reconciling Iand use along the coast for the mutual benefit of the public and the Tribe.
B. Effective Date

The effective date of this Agreelmcni is the date on which it is executed by the parties,
C. Facts Underlying the Agreement

This Agreement is made with reference to the following facts.

i The Tribe exerciscs the sovereign authority permitted it by the United States

Copstitution and federal law within the bounds of two parcels of property located adjacent to Big

Page 1 of 12
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Lagoon. One is an approximately nine acre parcel of property (“Parcel A™), title to which is held
in the name of the United States of America. A legal description of this property is set forth in the
document attached hereto and incorporated by reference herein as Exhibit I, The other is an
approximately eleven acre parcei (“Parcel B), title to which is held by the United States of America
in trust for the Big Lagoon Rancheria. A legal description of this property is set forth in the
dacument attached hereto and incorporated by reference herein as Exhibit II, The descriptions
contained in Exhibits 1 and If are for identification purposes only, Nothing contained in Exhibits
T or II or this Agreement shall be construed as an admission by the State as to the actual boundaries
between Parcel A and State property or Parcei B and State property on the waterward side of such
pérceis or as to any limitation oﬂ any State interests in those pafccls. Likewise, nothing hcmil‘l shall
be construed as an admission by the Tribe as to the validity of any claims the State may have as to
the waterward boundary lines of Parcel A or Parcel B,

2. A suit is pending berween the Tribe and the State in the United States District Court
for the Northemn District of California (“Court™), entitled Big Lagoon Rancheria v. State of
California, U.S.D.C, No, C 99-4995 CW (“Case™), in which the Tribe secks an order compelling
the State to execute a class III gaming cormpact ailowing it to build a Casino on Parcel B. The Case
is an outgrowth of a dispute stemming from previougly unsuccessful compact negotiations between
the Tribe and the State. ‘

3. During negotiations following the institntioﬁ of the Case, the State has suggested
various altemative sites for the Tribe's Casino, including a site within the City of Barstow following

the State’s determination that the City’s elected officials supported a gaming facility there.

Page 2 of i2
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4, The Tribe represents that it has entered into agreements with BarWest, LL.C,, a
Michigan limited lability company (“BarWest™), the Los Coyotes Band of Cahuilla and Copeno
Indians (“Los Coyotes™), and LCB BarWest, L..L.C., a Michigan limited liability company (“LCB”}
for the joint development of two compatibly designed class Il gaming facilities sharing access,
parking and other common amenities on approximately 126,48 acres of land located in the City of
Barstow, California (“Casino 3ite””), The Tribe further represents that BarWest has agreed to convey
to the United States of America, in trust for the Tribe, title to approximately 25 acres of land located
in Barstow identified as Assessor’s Parcel No. 0428-171-69 (“APN 69'") should, among other things:

a, ﬁlc Secretary of the Interior agree 1o accept APN 69 in trust for the Tribe;

b. the Secretary of the Inu;:rior detcrmine that class JII éaming may occur omn
APN 69 pursuant to the provisions of 25 U.5.C. § 2719(b}{1)(A) upon the concurrence of
the Govemor of the State of Califomia; and

C. the Governor of the Siate of Califorivia concur in the Secretary of the

Interior’s 25 U.5.C.§ 2719(b)(1)(A) determination.

5. In view of the foregoing circumstances and for the purpose ofresolving the Case, the
parties wish to reach a full and final settlement of all matters, causes of action and claims mentioned
in the preceding paragraphs which have been raised, or which conid have been raised, now or in the
future, and which arise out of the facts underlying the Case. This Agreement is meant to resolve
disputed claims and contentioné as set forth in the Case, and nothing contained herein shall be
construed as an admission of liability by any party, nor of the validity of any claims or contentions
which have been made or could be made,

D. Terms af the Agreement

Page 3 of 12
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6. The parlies to this Agreement, in consideration of the mutual covenants and
agreements to be performed, as set forth below, agree as follows:

a. Prior to the -State’a exccution of this Agreement, the Tribe shall adopt a
tribal resolution constituting a valid authorization, properly enacted pursuant to the Tribe’s
constitution and implementing ordinances, giving the Tribe’s attormeys the authority o
execute this Agreement and the Stipulation for Entry of Judgment attached as Exhibit I to
this Agreement and waiving the Tribe's sovereign immunity with respect to enforcement of
the 1erms of this Agreement, which rf;solution shall be attached as an e¢xhibit to the
Stipulation for Entry of Judgment contemplated by this Agreement.

b. Within 60 days of the date this Agrecment is executed, the parties shaii
execute a Compact in the form of the compact that is attached hereto and incorporated by
reference herein as Exhibit IV'to this Agreement. This Compact shall limit any and all class
III gaming operated by the Trihe to APN §% under the conditions established by this

Agreement and the Compact,

c. Prior to the commencement of any *development” a;s that term is defined in
the California Coastal Act, Public Resources Code section 30000 et seq., on that portion of
Parcel B on which there currently exists a partially constructed concrete foundation, the
Trihe shall, at its expense, remove the partially constructed concrete foundation and related
“development’ that currently exists on that portion of the property and restore the grade of
that portion from which the partially constructed foundation has been removed to an historic
grade of that portion of the property which the State and the Tribe agree in writing is

consisient with the protection of the water quality of the Big Lagoon (“Agreed Grade™). If

Page 4 0f |2
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the parties are unable to timely agree upon a grade, the matter shall be resolved by an
arhitrator setected by the Court. The Tribe agrees and commits not to change the grade of

the concrete foundation portion of Parcel B from the Agreed Grade or to in any way

authorize or permit any other individual or entity to change the grade for that portion of

Parcel B from the Agreed Gmade.

d. The Tribe and the State apree and commit that, except as sp‘eciﬁcally get forth
in this Agreement, no gaming, including class I, class I or class {11 gaming as defined by
IGRA, or other commercial development shail oceur on Parcel A or Parcel B. The Tribe and
tbe State further agree that any development permissible under this Agreement with respect
1o Parcel A or Parcel B: | |

(i) shall not be located within 15 feet of the houndary of State property
or within 100 feet of the 18-foot contour above sea level {National Geodetic Vertical
Datum}, ;.v];ichevar is furthest;

(i)  shall not exceed 30 feet in height above the current grade of Parcel
B, or the Agreed Grade for the concrete foundation portion of Parcel B, for
development on Parcel B or 30 feet in height above the current grade of Parcel A for
development on Parcel A;

(iiiy sball incorporate lighting practices and low wattage systems
consistent with non-commercial development designed and utilized in such a way as
to minimize to the maximum extent praciicable their impact on the nighttime visual
enviromnent of the Big Lagoon and the surrounding park and recreational areas,

inchiding impacts due to the emission of glare and sky glow;

Page 5of 12
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(iv)  shall, to the extent any non-native vegetation is introduced, remove
said vegetation should the existence of that non-native vegetationresuli in a materiat
adverse effect on the surrounding park and recreation area habitat and, in the event
of an infestation of the non-native vegetation into the contiguous park and recreation
habitat, the Tribe shall pay to the State the reasonable cost of the removal of that
non-native vegetation from that habitat; and

(v}  shall be designed in such a way as to avoid a material departure from
the non-commercial character of the surrounding Big Lagoon area and shall utilize
pervious surfaces such as vegetated swales, filtering strips, or an earthen berm
landward of the lagoon set-back line identified in (d)(i) above sufficient to capture
and "treat" runoff from any impervious surfaces.

e For the sole purpose of assuring adherence to subparagraphs ¢ and d, upon
at least 15 days’ written notice to the Tribe, the State may conduct a one-day inspection of
Parcels A and B no more than once a cafendar year during normal business houfs.

f. The term “commercial development” as used herein includesall development
with a business or commercial purpose and further includes apartment buildings and non-
single family residemial_ development. The tcrm “commercial developmeni” does not
include single family residences for the Tribe’s hou-sing needs, or tribal governmental
offices, a tribal mceting hall and 2 tribal cultural center, so lang as they are not utilized for
any commercial purpose.

Attorney Fees and Dispute Resolution

Page 6of 12
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7. Except as specifically provided herein, the State and the Tribe shall each bear their
own costs and any attomey fees in connection with the negotiation, drafting, and execution of this
Agreement. In the event of any litigation regarding the enforcement, interpretation or any other
claim arising out of this Agreement, each party shall bear its own court costs and attorney fees.

8. This Agreement is intended to be incorporated by reference into a Stipulation for
Entry of Judgment and a judgment entered pursitant thereto in the Case and, exéept as provided in
the Compact, the sole means for enforcement of the provisions of this Agreement shall be by a

proceeding in the Court to enforce the stipulated judgment.

9. Within 21 days of the date this Agreement is executed, the parties shall submit this
Agreement and said Stipulation for Entry of Judgment (a copy of whicﬁ js atiached hereto and
incorporated by reference hercin as Exhibit III} and Judgment Pursuant to Stipulation (a copy of
which is attached hereto and incorporated by reference hereinn as Exhibit V) to the Court for its
information and to the Secretary of the Interior requesting either approval or a letter indicating that
approval is not necessary pursuent to 25 U.5.C. § 81.

10.  Within 15 days of the date the Compact is exscuted or the Secretary of the Interior
applroves this Agreement and the Stipulation for Entry of Judgment (Exh, IIT} pursuant to 25 U.5.C.
§ 81 (or indicates that approval is not necessary}, whichever is last, the parties shall execute the
Stipulation for Entry of Judgment (Exh. I1I) and file that stipulation with the Court and submit the
Judgment Pursuant to Stipulation (Exh, V) to the Court for signature and entry,

F. Time of Performing Obligations

11.  Time is of the essence in this Agreement,

G, Law Governing,

Page 7of 12
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12. This Agreement shall be construed and enforced in accordance with the laws of the

Slate of Califormia,

H. Enforceability

13, Intheevent that any provision of this Agreement should be held by a final judgment
or order of a slate or federal court to be void, voidable or unenforceable, the remaining provisions
of the Agreement shall not remain in full force and effect unless the State and the Tribe agree in
writing thereaficr that each of those provisions shall remain in fitll force and effect.

1 Entire Agreement

14.  This Agreement embodies the entire Agreement ofthe State and the Tribe respecting
the subject matter, Th_ere are no promises, terms, conlditions or ohligations other than those
contained in this Agreement. This instroment supersedes all previous communications,
representations, or agreements, either verbal or written, between the parties, Any modification to
this Agreement shall be in writing and signed by both parties and approved by the Court.

T Advice ol Counsel

15.  The State and the Tribe, each for itself, on the basis of ample time to investigate, have
independently determined that it is in their respective best interests to enter into this Agreement,
regardless of whether or not the facts are as they suppose them to be. Each party is represented by

counsel with respect to this Agreement and is relying upon the advice of its counsel in entering into

this Agreement,
K. Benefit and Binding Effect

16.  Each of the persons signing this Agreement represents that he or she has written

authoriry to execute this Agreement on behalf of the entity for which he or she is signing this

Page 8 of 12
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Agreement. This Agreement shall enure to the benefit of and be binding upon the parties and their
respective successors and assfgns. The Tribal signatory's authorty to waive the Tribe’s sovereign
imrmumity is set forth in Exhibit C to the Stipulation for Entry of Judgment {Exhibit 111 to this
Agreement). The State has waived its sovereign immunity by virtue of the provisions of
Government Code section 38005.

L, Counterparts

17.  This Agreement may be executed in counterparts and when so executed by each party
shall be deemed an original. This Agrcement shall not be effective, and no party shall have any
rights or obligalions arising out of it, until it has been properly executed by each party.

M. Ter;minati()n of Obligations Umier Paragraph 6 |

18, The parties’ obligations under paragraph 6 and under any judgment entered pursuant
to those provisions shall terminate upon the occurrence of any of the following:

a. The Secretary of the Interior, pursuant to 25 11.S.C. § 81, disapproves this
Agreement or the Stipulation for Entry of Judgment attached hereto as Exhibit {I1.

b. The Secretary of the Interior disapproves the Comipact, and any administr‘atiVe
or judicial proceeding regarding the disapproval has been conchided, confirming the
Secretary’s disapproval.

c. The Secretary of the Interior declines to accept APN 69 in trust for the Tribe,
or fails to make, with rcspect to APN 69, the determination set forth in 25 U.S.C. §

2719{b){1)(A) or to obtain a concurrence in that determination by the Governor of the State

of California pursuant 1o 25 UB.C. § 271bY1)(A).

Page 9of 12
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d. A final administrative or judicial proceeding determines that APN 69 may not
be taken into trast by the United States for the benefit of the Tribe or that APN 69 is not
eligible for gaming. |
€. The United States of America refuses to execute the instruments necessary
to effectnate its acceptance of trust title to AFN 69.
f The Compact is deemed null and void pursuant fo the pr-;rvisions of section
14.2 thereof.
N. Subsequent Negotiations

19. The State and the Tribe agree that should any of the contingencies set forth in paragraph
18 occur, the State and the Tribe will commence new c;Jmpact negotiations within 30I days of the
date either party has been given notice of the occurrence of said contingency by the other party.
With respect to any new site that is proposed as an alternative to the Tribe's existing trust lands, the
State and the Tribe intend to negotiate the new compact based on the Compact attached as Exhibit
1V and zgree that if a new compact is not executed between the State and the Tribe within 120 days
of the date these compact negotiatians comnence, notwithstanding the provisions of 25 U.S.C. §
2710(d)}7)(B)(1) the Tribe shall have the right to file suit pursuant to the provisions of 25 U.5.C. §
2710(d)(7)(B)(1) and the State shall have the rizht to assert any and all defenses it may have to said
suit, except that the State hereby waives any right it might have to claim that said suit is premature
by virtue of the provisions of 25 U.5.C. § 2710(d){7)(B)(i).

0. Limitation on Right to Conduct Class III Gaming Shouid Los Coyotes Re Unable
to Operate Class I Gaming

20. If Los Coyotes is unable to operate class Ul gaming on approximately 23 acres of land

in the City of Barstow identified as Assessor’s Parce] Nos, 0428-171-66, 0428-171-67, and 0428-

Page 10 of §2
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171-68 (“APN 66, 67, 68"), the Tribe will not object to another federally recognized Indian iribe,
other than Los Coyotes, operating class I1] gaming on those parcels. The Tribe expressly agrees that
it will not commence operating, or that it will immediately discontinuie operating, class IIl gaming
on APN 69 if Los Coyotes is unable to operate class 11l gaming on APN 66, 67, 68 and if all
individuals or entities holding title to APN 66, 67, 68 fail to make, within 30 days of a written
request by the State to do so, a valid and bihding irrevocable offer to convey title to APN 66, 67,68
to the United States of America ta be held in wust for any federally recognized Indian tribe that has
agreed t0 execute an agreement or agreements with the individuals and entities holding title to APN
66, 67, 68, BarWest and the Tribe that are the equivalent to any and all agreements, entered before
Deccmberl?s 1, 2005, between Los Coyotés, LCB, the Tribe and Baer;st related 1o the acquisition
of APN 66, 67, 68 and the conduct of class III gaming on APN 66, 67, 68; including development,
management and related agreements with the individuals or entities holding title to APN 66, 67., 68.
To effectuate the terms of this paragraph, if Los Coyotes is unable to operate class Il gaming on
APN 66, 67, 68, the Tribe must make available ail such agreements to the State upon thirty days
written request to do so.

P. Nofice

21, Artached héreto and meorporated Hy reference herein as Exhibit VI are the current
addresses of the State and the Tribe for purposes of notice pursuant Ito this Agreement. Any party
may change such address by delivery to the other of its new address by certified mail, retum receipt
requested, or recogmized national delivery servicc (Federal Express, UPS, etc.). The new address

shall be binding upon a party only upon actual receipt by the party notified. Proof that notice has

Page 11 of 12
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haen received for the purposes of this Agreement shall consist of a fully executed retum receipt card,
certificate or other similar document issued hy a recognized national delivery service.

Q. Recordation
22, Within 30 days of the date the Judgment Pursuant {o Stipulation is

entered, the Agreement shall be recorded with the County Recorder of Humboldt County by the

State.
Dated: ANGNET 3 2205 BAKER :\ECKE IELL
By: m
PETER J. EN&STROM
Attorneys for Plaintiff Big Lagoon Rancheria
a1
Dated: 7 2085 BILL LOCKYER,

Attorney General of the State of California
ROBERT L. MUKA],

Senior Assistant Attorney General

SARA J. DRAKE,

Supervising Deputy Attormey General

By: / ’ \ 5/
AETER H. KAUE

Deputy Attorn eneral ‘
Attorneys forPefendant State of California

 Page 120f 12

ER-587



Cased:09-cv-01471-CW Documeni81-1 Fi!édOGH?HO Page14 of 77

EXHIBIT T

ER-588



Cased:09-cv-01471-CW Document81-1  Filed06/17/10 Pagel15 of 77

A'sscssur’s Parce] Number 517-131-04
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Assessor’s Parcel Number 517-131-15
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DESCRIFTION

Lot 2 of Section 13, in Township 5 North, Range 1 West of Humbolat
Heridian, as shown by the official plat of the Government Burvey of said

Township.
EXCEPTING THEREFROM thot portion thereof, described ag follows:

FEGINNING at a point on the South line of paid Lot 2, distant 1@ chains
Easterly thereon from the Southwest corner of esid Lot 2; 'running

thence Northerly 14.58 chains on & line parmllel tr.tt.h the West line
of sald Lot 2, to the waters of Big Lagoon;

thence in a Southessterly directicn, along the shm:e of the Big
Lagocn, to the lipne between Lots 1 and 2 of egald Section 13y

thence West along the Scuth line of said Lot 2, 9.24 chaing more or

less, tg the point of beginning.
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EXHIBIT 1
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BILL LOCKYER
Attorney General of the Slate of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attomey General
PETER H. KAUFMAN, State Bar No, 52038
Deputy Attorney General

110 West A Street, Suite 1100

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266

Telephone: (619) 645-2020

Fax; (619) 645-2012

Atlomeys for Defendant the State of Caijifornia

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

IN RE INDIAN GAMING RELATED CASES

Filed06/17/10 Page23 of 77

CASENO. C-97-4693-CW

BIG LAGOON RANCHERIA, "a Federally
Recognized Indian Tribe,

Plaintiff,

v.
STATE OF CALIFORNIA,
Defendent.

CASENO. C-99-4995-CW

STIPULATION FOR ENTRY
OF JUDGMENT

Courtroom: 2, 4® Floor
Judge: Hon. Claudia
Witken

Defendant State of California (hereafter the “State”™) by and through its attomey, Bill
Lockyer, Attorney General, by Deputy Attorney General Peter H. Kaufinan, and the Big Lagoon
Rancheria (hereafter the “Tribe™) by and through its attorneys Baker & McKenzie LLP, by Peter
J. Engstrom, hereby stipulate and agree to the foliowing in order to sertle and compromise al

disputes that have been raised or could have been raised in this matter,

i

STIPULATION FQR ENTRY OF JUDGMENT
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1. The State and the Tribe shall comply with each and every applicable term of the

—

Agreement attached hereto and incorporated by reference herein as Exhibit A.

2. This Séipulation and its attached exhibits shall constitute the entirety of the
agreement between the State and the Tribe and shall not be modified except by a writing
executed by each of them and approved by the Court,

3. The State and the Tribe waive any right to appeal the judgment entered pursuant

to this Stipulation.
4, The State and the Tribe shall each pay their own court costs and attorney fees,

= - T e N X

3. The State and the Tribe agree that the Court shall retain jurisdiction of this matter

for the sole purpose of assuring that the terms of this Stipulation and any judgment entered

o
[a=]

purscant thereto may be enforced.

[y
i

6. The State and the Tribe agree that any proceedings to enforce, whether by

—
=

contempt or otherwise, this Stipuiation and the judgment entered pursuant thereto shalt be

—
E R VL

against entities and not individuals, unless enforcement can only occur if the action is brought

against an individual.
7. The Tribe represents that the United States of America, acting by and through the

—_
& Ln

Secretary of the Interior, the Honorable Gaié Norton, has approved this Stipulation pursuant to

—_—
-]

25 U.S.C. § 81 as set forth in the letter, and the authority cited therein, attached hereto and

=]

incorporated by reference herein as Exhibit B and that, as set forth in that letter, this Stipulation

[y
b=

and any judgment entered pursuant thereto may-be enforced against the Tribe,

| ]
=]

8. The Tribe further agrees that by virtue of its submission to the Court’s jurisdiction

S

as a result of its filing of this action, the Tribe has waived any and all claims that its sovereign

immunity would preciude the State from seeking to enforce this Stipulation and any judgment

bJ
[F%)

entered pursuant thereto in the Court. The Tribe represents that Tribal Resolution No. 2005-202

(=]
£

adopted on July 27, 2005, attached hereto and incorporated by reference herein as Exhibit C,

[
LA

constitutes a vaiid authorization, properly enacted pursuant to the Tribe’s constitution and

o]
(=

implementing ordinances, to the Tribe’s attorneys to execute this Stipulation and the Tribe's

=
-1

waiver of the Tribe’s sovereign immunity contained herein.

[
oo

STIPULATION FOR ENTRY OF JUDGMENT
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Dated:

Dated:

aug 2 final stipulation for entry of judgment Big jagoon, wpd

BAKER & MCKENZIE LLP

PETER J. ENGSTRCM

Attorneys for Plaintiff Big Lagcon

Rancheria

BILL LOCKYER,

Attorney General of the State of California
ROBERT L. MUKAL

Senior Assistant Attorney General

SARA J. DRAKE,

Supervising Deputy Attorney General

By:
PETER H. KAUFMAN
Deputy Attorney General

Attorneys for Defendant State of California

STIPULATION FOR ENTRY OF JUDGMENT
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A= BIG LXGOON RANCHERIA

Resolution Number: - 2005-202

. {l'ﬁf t :
TR\ 'ép 0. BOX 3060, [RINIDAD - CALIFOANIS, 95370, PH. {707) 826-2079 FAX (707) 826-0495
B, [ AEsrm s IR
gy 4

A Resolution tn‘anthorize Trlbal Chalrparson and Laq;l
Counsel to BEnter Igto and Execute a Settlement Agreemant .
N and Stipulat;nn for Entry.of Judgment Wwith the Stata af ’ :

California.

Wa, membars of the tribal council of the Big Lagoon
‘Rancheria, hereby authofrize the Chairpersan, Virgil
Moorehead, - and legal. counssl for tha Big Lagoan Rancharia,
Baker & MéKenzie LLF, by Peter J, Engstzom, Attorngy .at
Law, to enter into and exacute on behalf of the Big Lagoen
Rancheria for the.Settlement of Litigation,.Location of

£lass IT] Gaming Facility.and Réstriction on the Usg of

, Lands Contigucus to Big - -lagoon, and accompanying
Stipulation for Entgry of Judgment, in Civil Case No. 59 CV
4995 CW pending in the United States Distrlct Court: for the '
" Northern Dlatrict of California. Said authority téo-enter

", into and execute sadd agreemgnt stipulation ineludes the-
power and ability to.waive the sovereign immunity of the
Big Lagoon Rangheria against the State enforcing the
agresment and stipulation and stipulated judgment, and to
make any’ other terms nacessary for the enforcement of said

agreement, - .

IT IS SO AUTHORIZED.

CERTIFICATION

’

Ag Chairperson of the Big Lagoon Rancheria Trxbal
Council, I do hergby certify that at a special meeting duly

called; noticed and convened en the 27th  day of . _
July ‘ » 2005, at which time a guorum of 4 _ was
present, this resglution ~ was adopted by a vote of 4
for and___ 0 ____ against, 0 abstaining and said
tign has n. not esc‘nded or amended ln any wdy-

Virgi Mo?f'réhaad, Chairperson

Beverl; Mocrehea%, Tribal Secretary

July 27,2005
Ddte

" July 27, 2005
Date

Exhibit C
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EXHIBIT IV
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TRIBAL-STATE COMPACT

BETWEEN
THE STATE OF CALIFORNIA
AND THE

BIG LAGOON RANCHERIA

ER-602
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TRIBAL-STATE COMPACT
BETWEEN THE STATE OF CALIFORNIA AND THE
BIG LAGOON RANCHERIA

The Big Lagoon Rancheria (“the Tribe™), a federally recognized Indian tribe listed
in the Federal Register, and the State of California (*the State™) enter into this
tribal-state compact pursuant to the Indian Gaming Regulatory Act of 1988

(“IGRA”).
PREAMBLE

WHEREAS, the lands which constitute the Big Lagoon Ranchena are contiguous
to Big Lagoon along the coastline of Humboldt County, contiguous to the Harry A,
Merlo Recreation Area, adjacent to the Big Lagoon County Park, and across the
lagoon from Humboldt Lagoons State Park; and

WHEREAS, the Tribe seeks to establish a casino on the lands that constitute the
Big Lagoon Rancheria; and :

WHEREAS, the State has cited various environmental concerns over the impact of
a casino at that site, which include that Big Lagoon is a State ecological preserve
managed by the Department of Fish and Game and is one of the few remaining
naturally functioning coastal lagoons in California, is an important part of a fragile
ecosystem that functions to support diverse populations of species, including three
species listed under the federal Endangered Species Act, and is an environmentally
sensitive habitat area within the meaning of the California Coastal Act; and

WHEREAS, in light of the State’s articulated concerns regarding the potential
environmental impacts of constructing and operating a casino on the lands that
constitute the Big Lagoon Rancheria, the State has expressed its preference that the
Tribe establish its casino at a location off of the Big Lagoon Ranchena site; and

WHEREAS, the Tribe has instituted litigation against the State to compel the State
to enter a compact authonizing Class III Gaming on the Big Lagoon Rancheria site;

and

WHEREAS, during the course of the litigation, the State aftempted to locate a new
site for the Tribe's casino which would not result in the perceived environmental
impacts and which would also be supported by the local jurisdiction; and
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WHEREAS, the City of Barstow has expressed a strong desire (subject to a proper
environmental review) to host a tribal Gaming Facility within Barstow in order to
boost economic development and employment; and

WHEREAS, in pursuit of that objective, the City of Barstow entered into an
agreement with the Los Coyotes Band of Cahuilla and Cupeno Indians ("Los
Coyotes Band") in support of that tribe's efforts to locate a Gaming Facility in

Barstow; and

WHEREAS, at the request of the State, the Los Coyotes Band agreed to consider a
single, unified casino project in which the Los Coyotes Band and the Tribe would
share a parcel approved by the City of Barstow for purposes of developing two
adjacent Gaming Facilities; and

WHEREAS, following careful deliberations and a determination that it would best

“serve their respective interests, the Los Coyotes Band and the Tribe thereafter
entered info an agreement for the joint development of two compatibly desighed
Class [T Gaming Facilities sharing access, parking, and other common amenities
on a single location in the City of Barstow; and

WHEREAS, federal law allows a tribe to operate a Gaming Facility on lands that
are acquired in trust for the benefit of a tribe after IGRA’s effective date if after
consultation with the tribe, the State, and local officials, the Secretary of Interior
determines that a Gaming Facility would be in the best interests of the tribe and its
members and not detrimental to the surrounding community, and the governor of
the state concurs in that determination; and

WHEREAS, the Tribe has agreed to request the Secretary of Interior to take into
trust for the benefit of the Tribe a parcel (the "25 Acre Parcel") pursuant to the
federal process referred fo above and which is within the site identified by the City

of Barstow; and

WHEREAS, the Tribe and the State share an interest in fully mitigating the
impacts of the operation of a Gaming Facility in the City of Barstow and in
subjecting the operation of the Gaming Facility to a thorough environmental

review; and

WHEREAS, in light of (i) the Tribe’s willingness to relocate its Gaming Facility to
the City of Barstow; (ii) the Tribe’s sovereign agreement to forgo gaming and
other adverse development on the environmentaily sensitive land at its rancheria
(which in the State's view, would have significant impacts on the environmentally

2
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sensitive contiguous and adjacent lands); (iii) the City of Barstow's anticipated
support for the proposed Gaming Facility; and (iv) the other covenants of this
Compact, the Governor anticipates concurring in a determination by the Secretary
of Interior that the Gaming Facility would be in the best interests of the Tribe and
its members and not detrimental to the surrounding community, as long as (a) the
Barstow City Council has approved of the Gaming Facility's location in the form of
a resolution or other appropriate instrument, and (b} the affected community's
support for the Gaming Facility is forther demonstrated to the Governor; and

WHEREAS, in consideration of the exclusive rights enjoyed by the Tribe to
engage in certain Gaming Activities and to operate the number of Gaming Devices
specified herein, and the other meaningful concessions offered by the State, the
Tribe has agreed, inter alia, to provide to the State, on a sovereign-to-sovereign
basis, a fair revenue contribution from the Gaming Devices and banking and
percentage card games operated pursuant to this Compact; and

WHEREAS, the Tribe and the State share a joint sovereign interest in ensuring that
tribal Gaming Activities are free from criminal and other undesirable elements; and

WHEREAS, this Compact will afford the Tribe primary responsibility over the
regulation of its Gaming Facility and will enhance tribal economic development

and self-sufficiency; and

WHEREAS, the State and the Tribe have therefore concluded that this Compact
protects the interests of the Tribe and its members, the surrounding community,
and the California public, and will promote and secure long-term stability, mutual

respect, and mutual benefits; and

WHEREAS, the State and the Tribe agree that all terms of this Compact are
intended to be binding and enforceable;

NOW, THEREFORE, the Tribe and the State agree as set forth herein:

SECTION 1.0, PURPOSES AND OBJECTIVES,

The terms of this Compact are designed to:

(a)  Foster a mutually respectful government-to-government relationship
that will serve the mutual interesis of the parties.
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SECTION 4.0. AUTHORIZED LOCATION OF GAMING FACILITY
NUMBER OF GAMING DEVICES, AND REVENUE CONTRIBUTION,

Sec. 4.1. Authorized Number of Gaming Devices. Subject to sections 3.1,
subdivision (b), and 4.2, the Tribe is entitled to operate up to 2,250 Gaming
Devices pursuant to the conditions set forth in section 4.3.3,

Sec. 4.2. Authorized Gaming Facility,

(a) Inthe event the Secretary of Inferior makes the determination set forth
in section 20(b)(1)(A) of IGRA that a Gaming Facility on the 25 Acre Parcel
would be in the best interest of the Tribe and its members and would not be
defrimental to the surrounding community, the Governor anticipates concurring in
that determination so long as both of the following have occurred:

(i) following two or more public meetings at which the subject of the Tribe's
Gaming Facility has been on the agenda and discussed, the Barstow City Council
has approved the Gaming Facility's location on the 25 Acre Parcel in the form of a
resolution or other appropriate instrument, which may take the form of an MSA;

and
(i1) a fair and scientific telephone survey of Barstow city residents, which

meets the standards set forth in exhibit B hereto and which is conducted after May
1, 2005, or a more reliable polling of public sentiment, demonstrates public support

for a Gaming Facility in the City of Barstow.
However, nothing herein shall be construed to authorize the conduct of Class

111 Gaming on the 25 Acre Parcel if the Governor fails to concur in a determination
by the Secretary of Interior pursuant to section 20{(b)(1)(A) of IGRA in connection
with the 25 Acre Parcel. Further, any failure of the Tribe to comply with all terms
set forth in the settlement agreement in the action referenced in section 4.3,
subdivision (b), at any time after the execution of this Compact, shall be grounds
for the Governor to refuse to concur in the determination of the Secretary of

Interior.

(b)  The Tribe may only engage in Class IIT Gaming on eligible Indian
Iands on the 25 Acre Parcel and agrees not to engage in Gaming Actmtles on its
other Indian lands in California as set forth in section 4.3,

Sec. 4.3. Tribe's Agreement to Forgo Gaming Activities
(a) The Tribe agrees not to engage in, authorize, or permit Gaming

Activities on any of its Indian lands in California, other than its Indian 1ands on the
25 Acre Parcel, and represents that, in the exercise of its sovereignty, it will not

10
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engage in class I gaming activities other than on the 25 Acre Parcel during the
term of this Compact.

(b)  The Tribe shall comply with all terms set forth in the stipulation for
entry of judgment, and judgment entered pursuant to that stipulation in the action
in the U.S. District Court for the Northem District of California entitled Big
Lagoon Rancheria, a Federally Recognized Indian Tribe, Plaintiff, v. State of
California, Defendant, case nos. C 97-4693 CW and C 99-4995 CW.

Sec. 4.3.3. Revenue Contribution,

(a) Subject to the deduction allowed under subdivision (c), the Tribe shall
pay to the State the following percentages of its Net Win generated
from the operation of Gaming Devices and banking and percentage card

games:
Annual Net Win Percentage
$0-$100 million 16%
Over $100 million to $200 million 20%
Over $200 million 25%

The payment specified herein has been negotiated between the parties
as a fair contribution, based upon the location of the Gaming Facility
within the City of Barstow, its location for traffic on route to Las Vegas
and other market conditions, the exclusivity provisions specified in
section 4.4, and the Tribe's circumstances.

(b) (1) The Tribe shall remit to such agency, trust, fund, or entity, as the
State Director of Finance, pursuant to law, from time to time, shall
specify to the Tribe in writing, the payments referenced in subdivision
(a) in quarterly payments. Said quarterly payments shall be based on
the Net Win generated during that quarter from both Gaming Devices
and banking and percentage card games, which payments shall be due
on the thirtieth day following the end of each calendar quarter (i.e., by
April 30 for the first quarter, July 30 for the second quarter, October 30
for the third quarter, and January 30 for the fourth quarter). The
specific percentage applied to the quarterly Net Win pursuant to
subdivision (a) shall be determined by the cumulative total of the Net
Win earned since the beginning of the calendar year. Thus, for
instance, if the cumulative Net Win in the fourth calendar quarter
exceeds $100 million (but is less than $200 million), the percentage

11
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Holland+ Kn]g ht W OWegs 20 Hotwnd & Knighl LLP
Ta¥ MMy 268 $33 Vst Fitth Strew. 218t Fioar
Low Angeles, TA 90071040
wyw NkLaw.cam

Rory E. Ditweg
Im eve N

rery.ciwighidadr com

Mareh 21, 2008

ViA UPg

Andrea Lynn Hoch, Esq,

Legal Aftairs Secretary

Offico of Qovanor Amald Sd;wmmggor
Staty Capit}

Sacramenba , CA 95814

Re:  Infoomation Regarding the Proposed Big Lagoon Gaming-Hotol Facility

Dear Ma. Hoch;

This 18 8 follow-up to our weeting in Sasramento on February 25, 2008, with yon, various
other State representativey, and Tribal Chalrman Virgil Moerclicsd. The purpose of the resting
was (o discuss the Tribe's plan. to move forward with a gaming Bolity in Humboldt County, As
you know, at the State's carlier request, the Tribe delayad its plens tv do gaming on it truat lands
for many yesrs while it considered various altematives were on non-tribal landa in Humboldt and
San Bernaxdine Counties. Nons of ihs propasals came to fiuition, howover, and the delays have
cost the Tdbe heavily in tarma of lost jobs, income, and compretitive opporfunitics,

After tha effart in Batstow failed, and the Tribe informed you that it wey moving forward
with geming developmaent om jts trust lands, ag more than Gity (50} tibes in Califomia have done
for decades, you prepared 3 draft ganring compact in which several key ereas were left open
pending further discussion. The site of the preposed gaming facility was one of the idsues to be
discussed.

In 8 January 31, 2008, letter you pravided deveral alternatives in Humboldt County for
ihic Tribs to congider, These alternatives were rank in order of desizability from the Stsie's
perspective, All but the lowest rankod sits (the Tribe's sxigting trust land, where it is prepared o
pmccad} invalved land that would have 1 be acquired and placed ioto tmst, which is an
ungertain progess involving administrative discretion and political considerations. [n the hest
case seenario, meh alternatives are likely sdd thres 10 five years to the process before
zonstuction of 2 gaming fAcility could cammence,

sitants - Bathesda + Gealan + CHiCkga » Farl Laudardsle » Jacksemala « Lok Angales
MLy * N Vark + Horghern Vicginla -+ Orlande » Portiang + S Fincsc
Tallaharees = Tamps * Washinglon. O.C. + Wan Palm Rasch
Bagng + Caracas® - Mo City + Tal A" *Raprauniathe Gificw

BLO0O09G3
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Andred Lyon Hoeh, Esq.
March 21, 2608
Papge 2

In order to avoid any mia'undcrst&nding that the Tribe would or could tolerate farther
delays in having the jobs, government incorne, or other benefits of 8 gaming facility, Chairman
Moorehead made it clear at our Jast meeting thar the possible sites other than the Tribe's exisiting

frust tandy would have to be rejected.

In discussing the scope of 4 projgct on the Tribe's trugt lands, you made reference to your
Tanuary letter's description of project with up 10 175 gaming devices with a 50 roormn hatel, The
Tribke explained thet this proposal was too iimitng. Humboldt County has seear an increace in
the quantity and quality of gaming facilities since the Tribe began this praject, and a 175 gaming
devioe casine with a 30 room hotel will not allaw the Tribe ta adequately compete in the local
miarket, The compact terms agreed 10 by the partics must allow the Trihe's project to grow to
medt the demitndg of its costomers and the competftion. - The Tribe believes that the project
should not e subjected to astificial constraints but instcad allow the market to detenmine the
scope and gize.

To aid in getting the project into perspective, wo suggested during the meeting that the
particq use the mvironmental asgesmment ("EA™) developed by the Tribo in 2001. The EA
deacribed a standvalone gaming facility and sddresasd the impacts that would arise from such &
facilify. At the time, we believed that the EA had been updated in 2004 Lo include a hotel, We
agreed ta provide the BA and follow-up docurnents to you, so the parties could be clesr on the
scope and siza of the Projest. Upon furthar review of the documents, however, we discovered
that the neither the BA nor the follow-up docaments contrin an in-dapth Jook at the combined
impacts of a proposed casing-hotel facitity. Therefore, instead of providing the environmental
documents, we propose thet any class Il gaming cormnpact between the Tribe and the State allow
for the following first phase {with room for expansion in subscquent phases): (1) 2 casino with at
i=ast 350 gaming devicay, (2¥ a lodge with at least 120 guasirotrns, aod (3} all amenities
{restaurants, spa, meeting tooms, cic.) associated with a modestly-aized, upscale facility. The
Project would be no more than 5 stories tall and designed to be compatible with the heavily
forested Tandscape surrounding Big Lagoon. Wasivwater treatrocnt and parking would be
contained within the approximatety 20 acres of trust land currently held by tha Tribe,

Any class [T gaming compact should provida for the project described above as well a3
for future expension, At this time, one cannot know how the gaming market in Hurmboldt
County will change in the coming yesrs. The compact must aliow the Trbe, whils addressing
environmental concams, (0 expand and grow to meet future demand,

. During the meeting, we also discussed the possibility of placing all of the gaming portion

of the Projeet on the Yariginal” Rancheria, ingtead of the later acquired contiguous | ] acre wrust
parzel, To date, all of the Tribe's plars have been to constret the entdre Project on the 11 acre
contiguous parcel, and the Tribe confinues ta belicve that thig is the best utilization of the Trbe's
rrust lands. Plecing pert of the project on the "original® Rancheria, would net only displace the
Tribal housing that currently exists there, but by moving the construction claser to the water, it
could also have a grester potentia! of impacting the visual acsthetics of the lagoon’s shore.
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We propose thal the next step ba for the State o provide the Tribe with e resporise to the
Tribe's draft compact that was delivered 1o you shortly before the February 25, 2008, meeting.
We would like to set & anothar meeting to discuss your response and the proposed project in this

Tetter s soon as passible,
Pleasz contact me ot Jerry Levine, (213)856-2565, with any comments or questions.

Sincerely yours,
HOLLAND & KNIGHT LLP
: h—-
ey

Rory E. Dilweg _

¢e:  The Honomble Virgi! Moorehead (w/e enclosures)
Jerome L. Levine, Hollend & Knight LLF (w/o enclosures)
Poter J. Engatrom, Baker & McKenzia (w/o eclosures)

A 5114835 v4
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Ortober 6, 2008

Andrea Lynn Hoch, Bsq,
Logel Affairs Secretary
Offies of Govemor Amold Schwarzencpger

State Capitol
Sacramento, CA 95814

Re;  Gaming Compact Negotiations between the Big Lagoon Rancheria and the State of
California

Decar Andrea:
I am writing 10 review our negotiations regarding the Big Lagoon Rancheda’s {*Tribe™}

“closs I gaming compsct and to set a direction for the future. The Tribe and 1 troly appreciate

your and your colleagues’ willingness to meet repeatedly over these past months and the
progress that was made. Unfortunately, however, while in late Angust I itad thought we were

getting close 16 finality, it appears that instcad we have reached an impesse.

The Tribe began its negotiations with: the State for 5 compact epproximarely ten yrars
ago, which was for a modest class IIT gaming operetion on i3 reservation in Humbolde County
(the "Site"}. During the course of those negotiations, which ore supposed w be concluded within
six months under the Indian Gaming Regulatory Act, the State and the Tribe apparently reached
it first impasse, which resulted in the Tribe’s initiation of IGRA litigation before federal Judge
Wilken in the Narthem District of Califomia (Big Lagoorn Ranckeria v, State of Califarnia, Case
No, CV 04985 - CW (N.D. Calif., filed November 18, £999). Activity on the case was
suspended by mutual agreement when, at the urging of the Siate, the Tribe was persuaded to
negatiale a gaming compact with it for a site in Barstow, California, which is mare than five
hundred miles from the Tribe's reservation.  The Barstow property would have had ta have been
acquired ar the Tribe’s considerable expense (whercas there is no land scquisition cost associated
with using the Site), and would have kad 10 be taken inio trust for the Tribe’s benefit and for
ganing purposes by the Secrelary of the Interior, a prospect which, given the distance from the
Tribe's reservation, was destined 10 be challenging.

Attwils - Belbesady « Bosion - Chicago + Fort Layderdale « Jacksonylin ~ Log Angetes
Miaimh + Muy York + Moribara Virgine ¢ Orlande + fortand + San Francisce
Tallahastea + Toimpa + Washington, 0.C. + Waet Palm Beach
Baljrg « Caracas® + Maxica Clity + Tul dviv*  “epresantalive Office
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Although the State and the Tribe reached agreement and executed a compact regerding
the Barstow locadon, in 2007 that proeess faited when the Califomia Legislature refused for a
second time o ratify the Governor's agreement to the compact, as is required by law,

Following that failure, the Tribe and the Sizie resumed its carbier negotiations 10 establish
a gaming facility on the Site, and because of the inordlnate amount of time that had etapsed and
the earlier delays, Lime became of the essence. Aside from the loss of many years of income, the
delays significantly prejudiced the Tribe’s ability to compete in its own local market. During
that time &t teast four other rribes in the area built or expanded competitive gaming and
hospitlity facilities. Meaningfol and timely resolintion of any issues regarding the Site therefore
--was-imperative.if the negotdations were going to be cancluded without further damage 1o the
Tribe, :

This recent round of negotiations began, and [ became involved, in late 2007, To the
Tribe's swiprise, despite the prior delays and the continuing swengthening of the Department of
Interior's policies discouraging off-teservation Tribal casinos, the State once ngain proposed that
the Tribe move its project ta o location off the reservation, a prospect that, cven if achisvable,
would have delayed the Tribe from reaching its gonl for several more yenrs. Although Lhe
possible sites proposed by the State this time would have been in the same county as the
reservation, the property still needed to be acquired and paid for by Lhe Tribe and a further deiay,
potentially measured in years, would have necessarily followed as the parcel was subjected to the
federal fee to tust process, with ro certainty of success. Nevertheless, in a demonstration of the
good faith and patience thet the Tribe had exhibited, it once again considered the proposal, but

rejected it

The potential for a forther substantial delay was a factor in the rejection, but equally
imporiant was the fact that the Site, which is on the reservation and has always been the Tribe's
first choice, sits on Tribai land that has o dramatic view of Big Lagoon and is ideal for a
hotelflodge and casino that could easily be designed to capre the beauty of ity surtoundings. It
would become a unigue and highly desirable Northemn California destination, panicularly for
those who are already visitors to Northera California's coastal areas, The success of such a
projec, if pursued expeditiously, would hopefully offset some of the darnage being suffered by
the Tribe in having been forced to wait so long in order o participate in its own market.

Notwithstanding earlier failed attempts to move the Tribe off of its reservation, it should
be noted that the Tribe continued to consider in good faith &)t requests by the Siate, including an
informal suggestion tecently thas the parties explore whethes it would be feasible 1o develap and
conduct a temporary gaming operation on the Site apd then relocate to an off-reservation site
within the County when and if an acceptable site was acquired and taken into must. Although
that was nat ar official offer or proposal from cither side, there was yet anather delay while that
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concept was discussed and investigated. The State ultimately decided, however, that it wouid not
consider that approach.

The discussions rhen returned to completing the pending negotiations regarding the
Tribe's development of a hotel and casino facility on the Site, and the Tribe made it clear that no
other sjle distractions would be considered.

Despite the delays, | thought we were making good progress. In order Lo expedite
matters, the Tribe had agreed {subject 10 a final overal] agreement) to includ2 a number of
compact provisions which the State was now wiing {n othey compacts and wanted 10 incorporate
into our negotiarions, including some terms thet were changing continually. See, ¢.g., terms in

the Big Lagoon compact drafis that parallel those in the Compacts entéred into with the Yurak

triba, then the Buena Vista tribe, followed by the North Fork tribe, and those invelving the
Shingle Springs tribe. We wonld hope thet the Stale acknowledges the Tribe’s good faith
willingness and flexibility in rying 1o work with the State on its own developing compact goals.

Cn the remaining woms, the State raised {ssues related primerily 1o parking, drainags,
height and setback, along with a more generalized need to be assured that typical environmental
considcrattons regarding off-reservation impacts would be addressed, The Tribe took each of the
Siate's concems seriously und spent considerable legal and consulting fees exploring and
providing a responsible response for each of them. The Tribe ergaged an architect and
environmental engineer to provide guidance and gave you compromises and commitmenits on
each subject thal were close lo what the State had proposed. and, in the case of off-reservation
irpacts, oxceeded those. Thus the Trihe agreed 1o a set back from the high tide line similar 1o
other consiruction in the vicinity (although it is not required to do so under federal law); a
lowering of the height of the gaming facility to 80 feet (which would actualty read much lower
than thay because it wes set against a rear upslope); o plan ar considerable extya cast 1o put most
of the parking under the fecility, as opposed to being on surfuce jots, which would alleviate
concems about aesihetios and drainage {ssues; and a lowering of the number of hofet sooms to
100, The Tribe, which had aiready conducted an envirormental study, provided a detailed
mitigation plan regarding possible off-reservation impacts.

[mpontantiy, the Tribe expressed a willingness $o lower the number of slof machines to
300 {below. which virmally no fingncing can be oblained, and which is befow that of most of the
competition), and, unfair though it was, (o give fair consideration to the State's insistence that it
receive a share of the Tribe's slot machine revenues, even though none could be justificd.

As you know, IGRA was cnacted by Congress to emable uibal govemnments to become
seff-sufficient and free from public funding. In doing so, 1 virtually propibited a State from
exacling 2 \ax on uibes in order 1o get iis convent w a compact, Nevertheless, the State and same
tribes have saught ta rationalize the Stale’s demand for gaming revenues by providing a quid pro
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quo ie which the State agrees to forego cenain economic benefits vnder the compact if a tibs's
gaming market exclusiviry becomes impaired under State law (other than from other ribal
goveraments), The concept is that by imposing an economic consequence on the State if it
permits en incursion into the gaming market now reserved o tribal govemments, the Stete will
be motivated 1o resist legislative or administrative actions that might cause such an Mcursion,
Bur throughout our discussions the Tribe has made it clear that it has no aeed or desire for any
“exclusivity” proteclion provisions and sees no justification for sharing its revepue with the

State,

The rescrvation is i an area in which non-Tribal gaming is unlikety Lo proliferate, so

“exclusivity” is meaningless. In.addition, for 8 years now approxirmnately 40 other tibes within

the State have and will continue to have, votil at Jeast the year 2020. the right to operate up to
350 slot machines with no payment o the State of any kind (except actual and reasonable
regulatory costs), Those wibes also receive a Revenue Sharing Trust Fund anmyial diseibution of
$1.1 miltion, which is distributed to all tribes in California from ather, more successful gaming
tribies, and thus helps ensure ther wibal government gaming revenues benafit ail tibes. The
Tribe, like mast tibes with no or fewer than 350 slot machines, depends heavily on the RSTF
distribution to fund s essential governmental prograrms and services, Nevertheless, the State
continues to insist that the Tribal government share ils paming revenuves with the Stats on atl
machines (not just those over 350), and has proposed tepeatedly Lhat Lhe Tribe consider wajving
ita right to continue to receive its RSTF distribution.

Woreover, the State required that ils weke of the Tribe's gaming revenues be o less than
10% of the Tribe's gross income (which is what "net win,” on which the 10% fee is technically
based, truly I8, since under all compacts it aroounts 1o the only receipts that actually are ever
held by the Tobe). In other words, the State tnsists on laking & substantial share of the gross
revenues before profits, if any, have been detenmined. Despite the fact that the taxation of Fribal
gaming revenues is prohibited by IGRA and defeats congressional intenl to strengthen Lhe
economies and self-sufficiency of wibes, the fact ihar forty or so other fribes are not required ro
pay anything to the State out of their gaming revenues, whereas the State row demands that 10%
of the gross be the minimum it will accept if it is going 1o agree ip any new compaci or
amendment, means thar the Siate insists on arbitrarily treating one class of similarly situated

iribes in Caltfornia differenty from another.

The practical effect of this disparate traatment is particularly harsh oa Big Legoon and
other small operations; because of their size they will be upable to reach any real cconomy of
scale as to labor, equipment costs and facititics development and maintenagce. Ten percent of
their gross will necessarily consune a subsiantial share of their profits.
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Giving the State 4 substantial part of the Tribal government’s main source of revenue far
virtually nothing except the State’s agreement 1o sign the compect (which we contend g
compelled in ony event by federal law) is simply unjustified, as the recent Rincen decision
cstablishes, Nevertheless, consistent with its flexibility throughout these negoriations, the Tribe
was willing to consider some revenue sharing (but less than the 10% of gross being sought) as a
why 10 expedite metters and reach closure. But the State was unwilling w compromise by
deviating from the amount of its arbitrary and apparently minimum uniform tax raie on yibal siot

machine revenues,
Finaily, although submitting 3 draft compact along (e lines deseribed above and

fallowing months. of discussion, and including detziled mitigation measures 10 be implemented

as a matter of conmractual commitment {as opposed 1o leaving (hat to the uncertainties of a Tatet
envirenmental process), we have had no meaningful response to that proposal other than the

-request, and the Tribe’s willingness, to clarify language in the mitigation measures o ensurc that

compliance was mandatory.

The 2008 legislative session has now closed, In light of where the Tribe now finds itself,
it is oo longer willing to pay the State what simply amounts to a tax, although it is stili willing to
abide by the mitigation measures.

The Tribe has instructed me to notify you through this letter that unless we reach a final,
executed agreement by Friday, November 7, 2008, the Tribe will resume its titigation, Any finai
compact will have 1o include the following:

I. The right to operate the same gaming permitied to the wibes ander the 1999 compacts;
2. The right 1o aperate up 1o 350 class T gaming devices without payment of any texes or

fees, including any hconse fees;

3. The right to participaie in the license pool described in those 1999 compacts at o
minimum, but, if Jicenses arc not available, to have some other mechanism for opersting
more than 3530 machiney in the future;

4. Agreement that any paymemnts sought with respect to the operation of more than 350
machines up to 2000 be paid solely into the RSTYE, as is the case with most of the other
iribes in the Stale;

5. Agreement that the Site is the proper tocation for the casine, and that its casino may be
combined with a hotei having up 10 100 ruoms‘ with appropriaie provisions for possible
eapansion;

6. Providing that any restriction oo the height of the facility be no jower than 85 feet fram
the first ground leved floor, that it need not be sited further than 100 feet from the mean
high ride tine, and that meeting the criteriz in the mitgation mensures that have been
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subminted be deesed to be sufficient for any environmental tests 1o be applied under the
compact.

In closing, and despite the impasse we seerm 1o have reached, we do appreciate the extent
to which the State has been willing to mect and discuss these issurs, and we are not unawarz of
the pressure on alf State officials and staff aver these past few wecks given the Statc Budget
issues and (heir diswactions, Nevertheless, the Tribe must move this process forward and
definitively. We hope (hat we can resolve this imprsse amicebly and quickly. [£ not, we regrey
that we were not able to come 10 agreement, and hereby reserve any and alf of the Tribe's rights.

. Yery. traly yours,
Y
HOLLAND & KNIGHT LLP

ce:  Virgil Moorehead , Chairmun Big Lagoon Rancherin
Peter Engstrom, Esq, )
Rory E. Dilweg, Esq.

» 5632434_v3
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A, Revenue Sharing on 1959 Compact Terms is Naot Acceptable to the State

We are disappointed that the Tribe has chosen fo present the State with a final
offar on the basis of terms both you and the Tribe know have always been unacceptable
{o the State. First, you insist on 1999 compaci revenue sharing terms and access to the
1999 compact Heensing peol. The Davis Administration, however, did not offer 1999
compact revenue terms for compacts it executed in 2003 (see the Lo Posta Band of
Mission Indian’s campact, the Santa Ysabe! Band of Diegueno Mission Indian’s compact
and the Torres Martinez compaet, eacl of which require a general fund revenue sharing

R vontrbwtion of five percent of net-win-for a maximum-of 350 geming deviees)Burther - o w0 o

this Administration has not offered 1999 compact revenue terms to any fribe and has'
repeatedly stated throughout its negotiations with Big Lagoon that it would not agree to
1999 compact revenue terms, The Tribe will receive significant value from a compact
that provides it with a class [T gaming monopoly, In return for its agreenent to provide
the Tribe with that msonopoly, the State sceks consideration in the form of general fund
revenue sharing. The amount of that revenue sharing remains negetiable, but to be
consistent with the consideration requested of other fribes, our proposal is that fhe Tribe
pay to the State’s general fund fifteen percent of its net win on a maximum of 349 slot
machines. Should the Tribe desire to operate more than 349 slot machines, it would be

entitled to request a compact anendment,

B. The Sinte is Entitled to Seek Consideration in the Form of Revenue Sharing
In Return for Agreeing to p Compact Providing the Tribe With a Clags [H

Gamiog Mougpoly

We understand that the Tribe refiises to provide revenue sharing on any basis
other than a contribution to the RSTF as under the terms of the 1999 compaets, This
Administration, however, has never apreed to accept an RSTF contributien ag full
consideration for the class III gaming monopoly a compect provides, Instead, it has
required general fund revenue sharing: Indeed, Big Lagoon itself has executed a compact
with the State that included generaf fund revenue sharing, Moreover, the Secretary of the
luterior has expressly approved compacts providing for general fund revenue sharing.

Contrary 1o the views expressed’in your letter, the Tribe has no entitlement to a

_ class IIf gaming monopoly in Califomie. Anicle IV § 19(f) of the California Censtitution

does not grant a class [II gaming monopoly to Big Lagoon; rather, it meraly makes
available to the Tribe a right to negotiate for a compact that grants that monopely.
Further, nothing in Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721 (IGRA)
compels the State to reach an agreement with the Tribe within six months or at all. Thus,
as with any contraet, the Tribe must offer the State something of value in return for what
it is recejving, the exclusive right 1o conduct gaming in the most populous state in the
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union. The Niwth Circuir has expressty found that the type of progressively increasing
net win percentage the State has requested of other tribes in retumn for the gaming
monopoly a compact with the State provides is appropniate consideration, /n re fadian
Gaming Relared Cases, 331 F.3d 1094, 1115 (9th Cir. 2003).

Moreaver, it is not accurate to suggest, as your letter does, that the State has asked
for a revenue sharing amount that it knows the Tribe cannot afford. The Tribe, in fact,
has provided the State with no figures or finaneial analysis demonstrating that Big
Lagoon could not afford fo pay the revenue sharing amounts that have been under

dizeussion: -

C. A Casino at the Big Lagoon Ranclieria is not the Only Means v Which the
 Tribe Can Attain Revenue [rom Gaming, )

In addition to rejecting any form of revenue sharing other than an RSTF
contribution on 1999 campact terms (which in the Tribe’s case amounts to no revenue
sharing because the Tribe would operate less than 350 slot machines), your letter suggests
that IGRA's objectives can only be met by the siting of a casine on the Big Logoon
Rancheria. That view misperceives IGRA's objectives. Currently, Big Lagoon, as 2
Naon~Compact Tribe, receives revenve from gaming in the form of distrbutions from the
RSTF. As the Ninth Circuit found in Iz re fndian Gaming Related Cases, 331 F,3d at
1{11-1114, distdbutions from the RSTF can achieve the objectives of IGRA by
providing tribes with poor sites for gaming with gaming derived revenue. The RSTF is
not the only mechanism For providing iribes with gaming revenue without actually
opernting a casino. {n other states {Arizona and Washington for example), tribes with
poor locations for gaming have the opportunity to eamn increased revenue from gaming
by transferring gaming rights they have to other tribes with better locations in retum for a
share of the gaming tribe's revenue from utilization of those rights. The State has agreed
te o similar concept in the North Fork and Wiyot compacts. The Wiyot Tribe in
Humbaldt County hias agrecd 1o forgo gaming in return for payments from the North Fork

Trihe.

Also, contrary lo the Tribe's sugpestion, the Stats will agree that Big Lagoon can
continue to receive distributions from the RSTF as long as it does not operate more than
349 slot machines and the RSTF is not used for payment of any costs arising out of,
connected with, or relating (o any gaming activities.

Further, willi respect to altemative sites for a Big Lagoon casino, the parties have
indeed sxplored many such options. Contrary to the suggestion in your letter, however,

the Tribe was part of the reason some of the propesals did nof come to fruition. For
exaniple, during the Davis Administration, the Merlo Recreation Area property proposal
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did not come to fruition because the Tribe was unwilling to convey sixteen acres of land
adjacent to Big Lagoon for the proposed casine site in the Recreation Area that was
adjacent to Highway 101. The same is true for mare current proposals in which the Save
the Redwonds Leegue was willing to acquire a casino site for the Tribe in retum for those
same sixteen acres, Also, your letter does not acknowledge that the Tribe rejected both
the Davis Administration’s offer and this Administration's suggestion fhat the Tribe
utilize, for easino purposes, five acres of land the Tribe now owns in fee (at the comer of
Park Road and Highway 101) that is now the subject of a trust application by the Tribe,

'Fina}ly;"your'd'escripﬁnn‘of tha'parﬁes"effortswiﬂrrespectto'ih‘c imﬁtmﬂorm w e e
altemnative site fails to mention the foct that the Tribe asked us to cousider development

of a casing on alternative sites, specifically, sites close to Bureka and Trinidad. After

discussing these altemative sites and after the State mformed the Tribe that it was willing

to agree to locate a easino on the Rancheria, the parties focused their efforts on the

Rancheria Site.

). Mitigation Menasures for the Rancherin Site

The State is willing to agree to locating the casino on the Ranchena. it must he
understood, however, that a location on the Rancheria must take into accoun! the
consiraints on development inherent in placing an intense urban project adjacent to a
State ccological reserve, a State recreation area, and across the fagoon from a State park.

Though both the Davis Administration and this Administration have consistently
required that compaets include provisions requiring tribes to mitigate the adverse off-ltrust
land impacts of proposed Gaming Facilities in the form of intergoverninental agreements
between affected government agencies and (he tribes, the Tribe has objected to such &
proposal in its comipact. Instead it hes asked that the State agree to negotiate mitigation
measures wilh the Tribe in advance of presenting the State with an actuaj project for
anatysis. The Tribe’s principal objcction has been the suppased delay an analysis of the
project’s impact would cause to & casino opening date as well as {he defay negotiations
over mitigation requirenients with affected govenment's might eause,

While the State agrees that some mitigation measures can be agreed upon in
advance of knowing the specific details of a project, it does not agree that appropriate
mitigation can be designed for all potential impacts in advance of knowing the actual
design of a Gaming Facility, Further, the environmental mitigation provisions of the
compacts this Adminisfration has executed with other inbes estabiish strict time fimits for
the conclusion of ncgatiations over mitigation, which ensure that the projeet is not unduly
delayed, Moreover, they provide for ultimate resolution of any disputes over the
necessity of a particular mitigation ineasure through binding arbitration, which also riust
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be completed within strict time limits. Thus, the need to prepare an adequaté analysis of
the off-rancheria impacts of any proposed Gaming Facility or to negotiate appropriate
mitigation measures with affected governmenta] agencies will not result in unacceptable
delay to the Tribe’s casino project.

To accommodate the Tribe’s concems as much as possibie, however, the Siate
will agree to incorporate a list of envirommental mitigation measures that can be
determined at this fime into the compact. The need for additional environmental
mitigation measures would need to be demonsirated through the environmental review
- -process for-thespecific project; as-with this-Administration’s previous compaets: =
Auached to this fetter is a list of the messures, which is included as Exhibit C to the
enclosed draft compact.

We note that we appear to have & disagreenient regarding the permissible height
of any Project develepment. Your letter insists that the Tribe be entitled to construct e
tower of at lzast 85 fect in height to accommodate a casino and 100-roont hotel. It is our
view that a tower of thiat height would unnecesserily degrede significantly adjacent and
irreplaceable State resources. A 20-acre project site can accommodate a 349 glot
machine casino and hotel in something othcr than an 83 foot tower, Far example, a two
to three-story hotel could be located adjacent to the casino either immediately orat a

firture date,

1f the environmentai review for the Project identifies significant intpacls that
would ot be: filly mitigated by the measures in the atfached list, these impacts would be
mitigated in accord with an intergovernmenta! agreement negatiated between the Tribe,
the State, and the County, or, in the event of & disputs, be mitigated n accord with a
program adaepted in the decision of an arbitrator, As we have discussed previously, and
as agreed to in the Tribe's previous compact with the State, impacts and needed
mitigation to the state highway will be addressed threugh a separate agreement with

Caltrans.

Though you hiave asled that the parties come to an agreement an g compact by
November 7, 2008, you have not provided the State with a complete compact the Tribe
would agree 10 execute. Enclosed with this letter, please find a complete compact
proposal from the State for your consideration,

Finally, though your letter states that the Tribe will injtiate litigation in the event
the parties fail to execute an agreement by November 7, 2008, we urge you and the Tribe
ta reconsider tha! position and continue to negotiate. In this regard, please be advised
that should the Tribe [ile suit, the State will consider the negotiations for a compact
closed, and will defend the case on the basis of the negotiation record to dare,

BLO00919
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Jerowe L. Levine, Esq.
October 31, 2008
Page 6

[ hope this letter and the enclosed compact proposal provide the basis for an
agresment between the State and the Tribe. 1appreciate your and the Tribe's recognition
of the State’s good faith efforts during cur compact discussions, 1, too, apprecinte the
Tribe’s willingness 1o explore different alternatives and approaches to try fo reach a
mutually acreptable agreemment. Plense feel free to contact me to discuss the State’s

proposed campact terms.

Sincerely,

Legat Affairs Secretary

Enclosure

BLO00920
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Peter J, Engstrom, State Bar No. 121529
peter.j.engstromi@ibakernet.com

Bruce H. Jackson, State Bar No. 98118
bruce.h. jackson@pbakemet com

Irene V. Gutierrer, State Bar No. 252927
irene, v.gutierrezibakemet.com

BAKER & McKENZIE LLP

Two Embarcadero Center, 11th Floor

San Francisco, CA 94111-3802

Telephone: +1 415 576 3000

Facsimile: +1 415 576 3099

Attorneys for Plaintiff
BIG LAGOON RANCHERIA

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

BIG LAGOON RANCHERIA, a Federally
Recognized Indian Tribe,

Plaintift,
\z
STATE OF CALIFORNIA,

Defendant.

Case No. CV-09-01471-CW(JCS)
Related Case No. C 99-04995-CW

PLAINTIFF BIG LAGOON
RANCHERIA’S REQUEST TO TAKE
JUDICIAL NOTICE IN SUPPORT OF
ITS MOTION FOR SUMMARY
JUDGMENT

Date:
Time:
Place:

August 12, 2010
2:00 p.m.
Courtroom 2, 4th Floor

1301 Clay Street
Oaklamdd, CA

Before The Honorable Claudia Wilken

Trial Date: Not Set
Date Action Filed: April 3, 2009

+1 415 5763000
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Case No. CV 09.01471 CW(JCS)
PLTF'S REQUEST TQ TAKE JUDICIAL DN SUPPCRT OF I'TS MOTION FOR SUMMARY JUDGMENT
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Plaintiff Big Lagoon Rancheria (“Big Lagoon™), by and through its attormeys, hereby
requests the Court to take judicial notice, pursuant to Federal Rule of Evidence 201, of the following
documents, in support of its Motion for Summary Judgment, as follows:

1. A true and correct copy of Koji F. Fukumura’s Declaration in Support of Big
Lagoon’s Motion for an Order Pursuant to 25 11.8.C. §2710(d)(7)(b)(iii), filed October 3, 2001, in

the related case entitied, Big Lagoon Rancheria v, State of California, United States District Court,

Northern District of Califormia, Oakland Division, No. C-99-4995.CW, as well as Exhibit A to such
declaration; incorporated herein by reference and attached héreto_as Exhibit 1.
2. A true and correct copy of the Order Denying Cross-Motions for Summary Judgment,

filed March 18, 2002, in the related case, entitled Big Lapoon Rancheria v, State of California,

United States District Court, Northern District of Califomia, Oskland Division, Case No. C-99-
4995-.CW, incorporated herein by reference and attached hereto as Exhibit 2.
3. A true and correct copy of the Order Staying Decision on Plaintiff’s Motion for

Summary Judgment, filed June 11, 2003, in the related case, entitled Big Lagoon Rancheria v, State

of California, United States District Court, Northern District of California, Oakland Division,
Case No. C-99-4995-CW, incorporated herein by seference and attached hereto as Exhibit 3.

4., A true and correct copy of the Order Denying Plaintiff’s Motion for Summary
Judgment, filed August 4, 2003, in the related case, entitled Big Lagoon Rancheria v. State of
California, United States District Court, Northern District of California, Cakland Division, Case No.
C-99-4995-CW, incorporated herein by reference and attached hereto as Fxhibit 4.

5. A true and correct copy of the Declaration of Peter J. Engstrom in Support of Further
Motion for Summary Judgment by Plaintiff Big Lagoon Rancheria, filed on January 15, 2004, in the

related case, entitled Big Lagoon Rancheria v. State of California, United States District Court,

Northermn District of California, Qakland Division, Case No, C-99-4995-CW, as weli as Exhibits A,
C and T to such declaration, incorporated hersin by reference and attached hereto as Exhibit 5.

6. A true and correct copy of the Joint Case Management Statement, filed on March 9,

2007, in the related case, entitled Big L.agoon Rancheria v, State of California, United States District

1
Case No, TV 09-01471 CW{ICS)
PLTF'S REQUEST TO TAKE JUDICIAL NOQTICE iN SUPPORT OF (TS MOTION FOR SUMMARY JUDGMENT
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11th Floor
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+1 415 576 3000
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Court, Northern District of California, Oakland Division, Case No. C-99-4995-CW, incorporated

herein by reference and attached hereto as Exhibit 6,

The above identified documents are relevant to the issues pertaining to Big Lagoon’s Motion

for Summary Judgment.

FeD. R. EvID. 201 provides, in relevant part, that:

{b) Kinds of facts. A judicially noticed fact must be one not subject to
reasonable dispute in that it is either (1) generally known within the
territorial jurisdiction of the trial-court or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot
reasonably be questioned.

{c) When discretionary. A court may take judicial notice, whether
requested or not.

(d) When manditory. A court shall take judicial notice if requested
by a party and supplied with the necessary information.

(f) Time of taking notice. Judicial notice may be taken at any stage
of the procecding.

This Court may properly 1ake judicial notice of pleadings, documents, papers, orders, and the

record, filed in related proceedings, or in other courts. See, U.S, ex rel. Robinson Rancheria Citizens

Council v, Bomngo, 971 F.2d 244, 248 (9th Cir. 1992); Bennett v. Medtronic, Inc., 285 ¥.3d 801, 803

tn.2 {5th Cir, 2002); Burbank-Glendale-Pasadena Airport Authority v. City of Burbank, 136 F.3d

1360, 1364 (9th Cir. 1998); MGIC Indemnity Corp. v, Weisman, 803 F.2d 500, 504 (9th Cir. 1986);
Federal Home Loan Bank of San Franciscu v. Hall, 225 F.2d 349, 354355 (9th Cir. 1955). This

Court may properly take judicial notice of matters contained in a court’s own records. See, Bovarie v.
Giurbing, 421 F. Supp. 2d 1309, 1313 (8.D. Cal. 2006).

This request is further based upon Federal Rule of Evidence 201(b)(2) in that the matters set
forth in legislative materials are capable of accurate and ready determination by resort to sources
whose accuracy cannot reasonably be questioned. Accordingly, the Court may also take judicial

notice of the legislative history of state statutes. Louis v. MeCormick & Schmick Restaurant Corp.,

460 F. Supp. 2d 1153, 1156 n.4 (C.D. Cal. 2006).

2
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t For the above reasons, Big Lagoon respectfully requests the Court to take judicial notice of

the above facts and documents.

Dated: June 17,2010 Respectfully submitted,

BT VS oS

Peter J. Engstrom
Bruce H. Jackson
Irene V. Gutierrez
BAKER & McKENZIE LLP

wh

~1 o

8 By, /sf

Bruce H. Jackson

5 Aftorneys for Plaintiff

BIG LAGOON RANCHERIA
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Cased:09-cv-

F“_ED RECEIVED

MAR 1 8 2002 MAR 2 0 2802
RICHARD W. WIEKING ALLISON CHANG

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERW DISTRICT OF CALIFORNIA

IN RE INDIAN GAMING RELARTED CABES Wo. C 97-04693 CW

This deocument relates

totl
BIG LAGCON RANCHERIA, ' Ho. ¢ 99-04995 CW
Plaintiff, QRDER DENYING CROSS-
MOTIONS FOR SUMMARY
JUDGMENT

V.
STATE OF CALIFORNIA,

Defendant.

ThHis is one of several related cases before the Court brought

by Indian tribes pursuant to the Indian Gaming Regulatory Act

(IGRA}, 25 U.S.C. S§ 2701-2721. Plaintiff Big Lagoon Rancheria

(Big Lagoon, or the Tribe) moves for summary judgment and for an

order declaring that Defendant State of Caltifornia has been

negotiating with Big Lagoon in bad faith under 25 U.5.C.

§ 2710(d) (7} (B) (iii}. The State OppPOSES the motion and cross-moves

for summary Jjudgment seeking to dismiss Big Lagoon’s suit, The

matter was heard on December 21, 2001. Having considered all of

the papers filed by the parties and cral argument on the motion,
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the Court DENIES Big Lageoon’s moticon for summary judgment and

DENIES the State’s cross-motion for summary judgment,

BACKGROUND

I. Legal Framework

In enacting IGRA in 1888, Congress created a statutory
framework for the operation and regulation of gaming by Indian

tribes. See 25 U.5.C. § 2702. IGRA provides that Indian tribes

may conduct certain gaming activities only if authorized pursuant
to a valid compact between the tribe and the State in which the

gaming activities are leocated. BSes id. § 2710(d){1}{CY. If an

Indian tribe requests that a State negotiate over gaming activities

that are permitted within that State, the State is required to

negotiate in good faith toward the formation of a compact that

governs the proposed gaming activities. 3Seg id. § 2710{d) (3) (A):

Rumsey_Indian Rancheria of Wintun Indians v. Wilson, 64 F.3d 1250,
1256-56 (9th Cir. 1994), amend n denial of reh’g by 99 F.3d 321

{9th Clr. 1996). Tribes may bring suit in federal court against a

State that fails to negecltiate in geod faith, in order to compel

performance of that duty, gee 25 U.S5.C. § 2710{d} {7), but only if
the State consents to such suit. Sge Semingle Tribe v, Florida,
517 0.5. 44 (1996). The State of California has consented to such

suits, See Cal Gov't Code § 58005; Hotel Fmplovees & Rest.

Emploveas Int’]l Unien v. Davis, 981 P.2d 990, 1016-11 {Cal. 1999).

IGRA defines three classes of gaming on Indian lands, with a

different regulatery scheme for sach class.” Class III gaming is

defined as "all forms of gaming that are not class T gaming or

class Il gaming.” 25 ©.5.C. § 2703(8). <Class ITI gaming includes,

2

ER-634




triet Court
il of California

For the Northern

United Stat

= e - T VN

Case4:09-cv-01471-CW Document85-2 Filed06/17/10 Page4 of 28

among other things, slot machines, casino games, banking card

games, dog racing and lotteries. Class III gaming is lawful only

where it 1is (1} authorized by an appropriate tribal ordinance or
resclution; (2} located in a State that permits such gaming for any

purpese by any person, organizatidn or entity; and {3} conducted

pursuant to an appropriate ftribal-State compact. See id.

§ 2710(d) (1).
IGRA prescribes the process by which a State and an Indian

tribe are to negotiate a gaming compact:

Any Indian tribe having jurisdiction over the Indian
lands upon which a class ITI gaming activity is being
concducted, or is to be conducted, shall request the State
in which such lands are located to enter into
negotiations for the purpose of entering into a
Tribal-State compact governing the conduct of gaming
activities. Upon receiving such a reguest, the State
shall negotiate with the Indian tribe in good faith to

enter into such a compact.

Id, § 2710(d) (3) (A).

IGRA provides that a gaming compact may include provisions

relating to

{i} the application of the criminal and civil laws and
regulations of the Indian tribe or the State that are
directly related to, and necessary for, the licensing and
regulation of such activity;

{ii} the allocation of criminal and ciwvil jurisdiction
between the State and the Indian tribe necessary for the
enforcement of such laws and regulations;

{iii) the assessment by the State of such activities in
such amgunts as are necessary to defray the costs of
regulating such activity;

{iv} taxation by the Indian tribe of such activity in
amounts comparable to amounts assessed by the State for
comparable activities;

{v] remedies for breach of contract;

(vi) standards for the operation of such activity and
maintenance of the gaming facility, including licensing:

and
{(vil}) any other subjects that are directly related to the

operation of gaming activities,.

3
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(Id. § 2710(d) (3} (C).

If a State fails to negotiate in good faith, the Indian tribe

may, after the close of the 180-day period beginning on the date on
which the Indian tribe asked the State to enter into negetiations,

initiate a cause of action in a federal district court. See id.

§ 2710(d) {7}y {A}{i}. In such an action, the tribe must first show

that no tribal-State compact has been entered inte and that the

State failed to respond in good faith to the tribe’s request to

negoktiate. See id. 8§ 2710(d)(7){B}){ii). Assuming the tribe makes

this prima facie showing, the burden then shifts to the State to

prave that it did in fact negotiate in good faith. See id.,' If
the district court concludes that the State failled to negotiate in

good faith, it "shall order the State and Indian Tribe to conclude

such a compact within a 60-day period." Id. § 2710(d) {7} (B} (iii}.

If no compact is entered into within the next sixty days, the

'Specifically, IGRA provides:

{i} An Indian trike may initiate a cause of action
{te compel the State to negotiate in good faithl only
after the close of the 180-day period beginning on the
date on which the Indian tribe requested the State to
enter into negotiations under paragraph ({3} (A).

{ii} In any action [by an Indian tribe to compel the
State to negotiate in good faith], upon the introduction
of evidence by an Indian tribe that-

{1} a Tribal-State compact has not been
entered into under paragraph (3}, and

{II} the State did not respond to the request
of the Indian tribe to negctiate such a compact or

did not respond to such request in good faith,
the buxrden of preof shall be upon the State to prove that
the State has negotiated with the Indian tribe in good .
faith to conclude & Tribal-3tate compact governing the

conduct of gaming activities.

Id. § 2710(d) {7} (B},
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Indian tribe and the State must then each submit to a court-
appeinted mediator a proposed compact that represents their last

best offer. See id. § 2710(a) (7).(B] {iv). The mediator chooses the

proposed compact that "best comports with the terms of {IGRA] and
any other applicable Federal law and with the findings and order of
within the next sixty days, the State

the

the court.” See id. If,

does not consent to the compact selected by the mediator,
mediator nctifies the Secretary of the Interior, who then

prescribes the procedures under which class IIT gaming may be
conducted. See id. § 2710(d} (7} (B) (vii).

IT. Factual Background

The State and many Indian tribes have been negotiating for

several years over the tribes’ right to conduct gaming coperations

in the State.

On March 6, 1998, the State signed a gaming compact with the

Pala Band of Missions Indians, intended to be a medel for compacts

with other tribes {Mcdel Compact). ge Tagawa Ex. H {(in support of

first motion for summary judgment}.

on March %, 1998, Deputy Attorney General Medeiros sent Big
Lagoen Tribal Chairperson Virgil Moorehead a letrar informing

Moorehead that the State entered into the Model Compact with the

Pala Band and offering Big Lagoon three gptions: (1} Big Lagoon

could sign a compact identical to the Model Compact signed by the

Pala Band; {2} if Big Lagocon agreed not to conduct any class TII

gaming, it could receive up to $%%5,000 per year in licensing

revenues from gaming tribes that signed compacts identical to the
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pala Band compact®; (3} Big Lagoon could negotiate a different

compact with the State. 3ge id. Presumably, a similar offer was

made to the other tribes. In Septembar and October, 1999, the

State and most {abont fifty-eight} of the tribes signed tribal-

State compacts, which were based on the Model GCompact., Big Lagcon

did not accept any of the State’s options at that time, and has not

yet signed a compact with the State.

on March 22, 2000, this Court issued a written order denying

Big Lagoon’s first motion for summary judgment that the State had

failed to negotiate with Big Lagoon for a tribal-State compact.

The March 22, 2000 Order, addressing the negotiations between the

Tripe and the State from 1933 to 1998, held that the State had not
d to negotiate with the Tribe, but that the guestien remained

whether the State negotiated in good faith. The present motion by

the Tribe seeks an order declaring that the State has negotiated in

bad faith from March 24, 2000 to the present.
On March 24, 2000, Big Lagoon (through its counsel) sent a

letter to Governor Gray Davis asking to entex into negotiations for

a tribéletate compact. Sea Fukumura Ex. A. The letter included a

proposed Addendum A, which the State had entered into with the

fifty~-eight other tribes that had signed the Model Compact.

However, the Tribe's counsel requested certain modificationg to

Addendum A believed by the Tribe to be immaterial. See id. Deputy

lpyrsuant to the Pala Band compact, gaming tribes could
l1icense the right to operate more gaming devices. The non-gamineg
fieciaries of this licensing scheme. Up to 188
gaming device licenses per non-gaming tribe could be licensed by
the Pala Band and by other tribes that signed compacts identical to

the Pala Band compact.
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Attorney General Tifothy Muscat responded on behalf of the State on
Aprfl 5, 2000, reguesting certain information from the Tribe about
its trust lands,.including all relevant documents relating to the

enviranmental impact of the proposed casino construction. See id.

Ex. B.

On April 14, 2000, the Tribe sent the State a Grant Deed
evidencing that the United States held the eleven—acre parcel (the
proposed casino site) in trust for the Tribe. Seg jid. Ex, C. The
Tribe also sent the State a draft Envircnmental Assessment (EA)
regarding the proposed casino project prepared by the Tribe
pursuant to the Naticnal Environmental Policy Act (NEPA) and the
internal policies of the National Indian Gaming Commission (NIGC).
J B. The State requested further documentatioﬁ regarding

See id. Ex.
the EB, most of which the Tribe provided shortly thereaftear. Sge

id. Ex., B, G.
On April 27, 2000, the Tribe sent a letter to the State

objecting to the State's delay in signing a tribal=-S5tate compact

with Big Lagoon. See id. Ex. F. The letter stated that the
State's concerns about the environmental impacts of Big Lagoﬁn‘é
proposed casino [(dpparently due to the proximity of the proposed
casinoe site to the coastline) were improper, asserting that the
State has na authority te impose its environmental laws on Indian
lands, and that the federal regulation conducted by the NIGC
adequately addresses the State’s concerns. See id. The Tribe sent
a similar ietter on May 3, 2000, stating that Big Lagoon had
cooperated in good faith with the State’s requests for information
regarding the environmental impects of its proposed casino,

7
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notwifhstanding the Tribe’s position that the State has no
furisdiction to enforce any State environmental law, rule or
regulation, See id. Ex. G. The letter stated that the only reascn
the State had not signed a tribal~State compact with Big Lagoon is
that it has “ﬁonspecific environmental concerns,” and regquested
that the State'“exblain why it believes an environmental review by
the State Resource Agency 1s a proper subject of negotiation under
IGRA." Id.

On May 4, 2000, the State presented an offer to Big Lagoon to
enter into the Model Compact gntered into by fifty-eight other
tribes (with the same Addendum A entered into by the other tribes),
subject to the State’s reservation of certain rights due to
environmental issues posed by the proposed casino. See id. Ex. H.
Citing the State’s ongoing review of the draft EAR provided by the
Tribe, the offer included a required “side letter agreement”
addressing the State’s environmental concerns, which required

approval by the State prior to the construction of a casino by Big

'Lagoon. See id. The side letter agreement propeocsed by the State

provides, in relevant part: "The Tribe shall not commence
construction of any Gaming rfacility or conduct any Class II¥ gaming
activities on its reservation lands until it has completed all

and received

environmental reviews, assessments, or reports,

approval for its construction by the State through its agencies.”

Fukumura Ex. H.

on May 5, 2000, the Tribe sent a letter to the State refusing
to enter into the side letter agreement and informing the State

that the Tribe was willing to sign the Model Compact (including

]
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Addendum A, without the modifications proposad by the Tribe

garlier). BSee id. Ex. I. ©On May 11, 2000, the State responded to

the May 5 counter-proposal, stating that Big Lagoon’s compliance
with federal NEPA requirements was insufficient. BSege id. Ex. J.

The letter reiterated the offer made on May 4, that the State was

willing to enter into the Model Compact with a side letter

agreement. On May 25, 2000, the State withdrew its offer to enter

into the Model Compact with the side letter agreement. See id. Ex.

K.

On June 16, 2000, a NEPA Compliance Officer for the NIGC sent

a letter to the Tribe listing deficiencies in the draft EA and

requesting that the Tribs submit a revised EA., See Moorshead Ex.

A. On June 20, 2000, the State sent a letter to the Tribe’s

counsel identifying environmental issues the State believed the
draft EA did not adequately address, many of which were not raised
in the letter from the NIGC. See Fukumura Ex. L. In response to

these letters, the Tribe decided to commission a new Environmental

Assessment to address the issues raised by both the WIGC and the

State. The new EA was delivered to the State on July 12, 2001,

The State did not respond to the new EA prior to the filing of

the instant moticn by Big Lagoon, despite a stipulated extension of

the filing and hearing dates. 1In a letter dated October 3, 2001,

the Tribe’s counsel complained about the failure of the State to

provide a response prier to the time for the Tribe’s filing.of its

motion for summary judgment. Seg id. Ex. ¢. The letter also

confirmed that Big Lagoon’s last best offer is to sign the Model

Compact that the State entered into with fifty-eight other tribes.

9
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See id. Big lLagoon has essentially now offered te accept the first
option offered by Deputy Attorney General Medsgiroas in his March 9,

1998 letter to the Tribe, which the Tribe chese neot accept at the

time.
DISCUSSION

I, Legal Standard
Summary judgment is properly granted when no genuine and

disputed issues of material fact remain, and when, viewing the

evidence most favorably to the non-moving party, the movant is

clearly entitled to prevail as a matter of law, Fed. R. Civ. P.

56; Celotex Corp,. v, Catrett, 477 U.S5, 317, '322-23 (1986);
815 F.2d 1285, 1288-89 (9th Cir.

Eisenberg v. Ins, Co. of N, Am.,

1987} .
The moving party bears the burden of showing that there is no

matearial factual dispute. Therefore, the Conrt must regard as true

the opposing party’s evidence, if supported by affidavits or other

evidentiary material. Celotex, 477 U.S. at 324; Eilsenberg, 815

F.2d at 1289, The Court must draw all reasonable infarences in

favor of the party against whom summary judgment is scught.

Matsughitg Elec, Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,

587 (1986}; Intel Corp. v. Hartford Accident & Indem. Co., 952 F.2d

1551, 1558 (9th Cir. 1991).
Material facts which would preclude entry of summary Jjudgment

are those which, under applicable substantive law, may affect the

outcome of the case. The substantive law will identify which facts

are material. Anderson v. Iiberty Lobby, Inec., 477 0.8. 242, 248

(1386} .
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II. State’s Negotiation of Environmental and Land Use Issues

Big Lagoon requests that the Court enter an order declaring
that the 5tate has not hegétiated a tribal-State compact in good
faith under 25 U.s.C. § 2710{d}(7}, based on the State’s refusal to
sign a campact with the Tribe that dees not require the Tribe to

comply with State environmental and land use laws, rules and

reguiations. The Tribe claims that federally-recognized Indian

tribes such as Big Lagoon are not subject te State environmental
and land use regulations absent express Cangressional authority.

Further, the Tribe contends that IGRA does not include

environmental and land use issues in its delineation of the

gubjects that are proper compact negotliation issues. Therefore,

the Tribe argues, the State’s attempt to include provisions

requiring compliance with inapplicable State environmental and land

use regulations as part of its negotiations for a compact with Big

Lagoen is in bad faith.
The State claims that even if States may not impose their
environmental regulations on federally-recognized Indian lands

generally, this does not mean that States are precluded from

negqotiating mutually acceptable seclutions to environmental problems
that may occur on such lands in relation tc gaming. The State
contends that IGRA, read in cenjunction with the NIGC’'s proposed

regulatiens, allows States to negotiate compacts that include

mechanisms to assure protection of the environment and public

health and safety. The State points to subsections of IGRA which

provide that compacts may include provisions relating to the

operation and maintenance of gaming activities and any other

11
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subject directly related to such operation. The State argues that

environmental and land use issues are directly related to the

operation of gaming activities.
A. Tribal Sovereignty and State Authority

The State does not have authority to regulate Indian lands
absent an express Congressional grant of jurisdiction. “State laws
generally are not applicable to tribal Indians on an Indian
reservation except where Congress has expressly provided that State
laws shall apply.” McClanahan v. State Tax Comm’n_of Az., 411 U.S.
164, 170-71 (1973). 1In Santa Rosa Band of Indians v. Kipgs County,
the Ninth Cireuit held that “states may not regulate or tax Indian
use of the reserxvation absent Federal consent.” 532 F.2d 655, 658

n.2 {9th Cir. 1975).) Therefore, the $tate may not impose its

’The State points cut that the Supreme Court gqualified this
rule in Caljfornia v. Cabazon Band of Missign Indiansg, stating:

Our cases, however, have not established an inflexible

per se rule precluding state jurisdiction over tribes and

tribal members in the absence of express congressional

consent. “{Ulnder certain circumstances a State may

validly assert authority cver the activities of

nonmembers on a reservation, and . . . in exceptional

circumstances a State may assert jurisdiction over the

on~reservation activities of tribal members.”
480 U.S. 202, 214-15 (1%87) (guoting New Mexico v. Mescalerc Apache
Tribe, 462 U.S5. 324, 331-32 (1983)) (distinguishing general rule
stated in MgClanahan} {footnote omitted). However, there are no
“exceptional circumstances” here that would warrant application of
State requlations to the Tribe itself. The cases that have
permitted States to regulate tribes in the absence of express
Congressional authority are distinguishable. Cf. Washington v.
Confederated Tribhes of Colville Indian Reservation, 447 0U.S. 134
{1980} (upholding State cigarette tax on Indian smokeshop proceeds
from sales to non-Indians); Puyallup Tribe, Inc. v. Dep't of Game,
433 U.S. 165 (1977} (upholding application of State fishing
regulations to tribal members where treaty stated that Indians’
fishing rights were secured “in common with all citizens of the
Territory”}).

Public Law 280, codified at 18§ 0.5.C. § 1162 and 28 .5.C,
§ 1360, is the only federal law that provides States with

12
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environmental and land use regulations on the Tribe abksent

authority from Congress.

B. Permissible Subject Matter for Gaming Compacts Under IGRA

While the the State does not argue that it can impose its laws
on the Tribe, it claims that it may negotiate provisions relating
to environmental and land use issues under IGRA. The State
recognizes that the NIGC may impose environmental standards on

gaming tribes, kut it argues that this does not preclude States

from negotiating such standards as well.
The subsections of IGRA upon which the State relies,

§ 2710(d) (3] (C}{vi) and {(vii}), provide that a tribal-State compact

may include provisions regarding, among other things,
{vi} standards for the operatien of such activity and
maintenance of the gaming facility, including licensing; and
(vii) any other subjects that are directly related to the
operation of gaming activities.

25 U.3.C. § z2710(d) {3 {C).*

jurisdiction over Indian tribes, but it is very narrow. In
Cabazon, the Supreme Court confirmed that Public Law 280 does not
permit States jurisdiction to apply civil/regulatory laws. 4B0

U.8. at 207-11; gee also Brvan v. Iltasca County, 426 U.S5. 373

(1976},
The State proposes that the Court should utilize the balancing

tast discussed in Cabazon to determine whether State authority is
preempted by the operation of federal law, However, such a
balancing test is inapplicable to suits under IGRA. The Senate
committees report states that IGRA ™is intended to expressly preempt
the field in the governance of gaming activities on Indian lands.
Consequently, Federal courts should not balance competing Federal,
State, and tribal interests to determine the extent to which
various gaming activities are allowed.” §. Rep. Mo. 100-446, at 6,
1988 U.53.C.C.A.N., 3071, 3076. BSees also I e Indi Gami Related
Cases (Covote Valley Band of Pomo Indians}, 147 F. Supp. 24 1011,

1020 (d¥.D2. Cal. 2001).

"The State alseo argues that two proposed regulations of the
NIGC indicate that the agency interprets IGRA to allow tribes and
States to negotiate regarding environmental issues. The State

i3
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This Court has previously stated its interpretation of

§ 2710(d) (3)(C) as follows:

The Court reads § 27110{(d){3){(C), and specifically
§ 2710(d) {3} {C) {(vii}, more broadly than Coyote Valley
does. The committee report of the Senate Select
Committee on Indian Affairs describes the subparts of
§ 27110{4) (3} {(C) as "broad areas." See $§. Rep. No. 100~
446, at 14 (1988), reprinted in 1988 U.S.C.C.A.N. 3071,
3084. Coeonsistent with this description, the Court
interprets “subjects that are directly related to the
aperation of gaming activities" to include any subject
that is directly connected to the operation of gaming
facilities,

Not all such subjects are included within
§ 2710(d) (3) {(C} {vii), because that subpart iz limited to
subjects that are "directly' related to the operation of
gaming actlwities. The commitktee report notes that
Congress did "neot intend that compacts be used as a
subterfuge for imposing State jurisdiction on tribal
lands.” Id. The Court concludes that it was this
concern that led Congress to limit the scope of
§ 2710(d} (3) (C) {vil) to subjects that are "directly”
telated to the operation of gaming activities. States
cannot insist that compacts include provisions addressing
subjects that are only indirectly related to the
operation of gaming facilities.

In re Ingdian_ Gaming Related Cages (Coyote Vallev Band of Pomo
2001) -

Indians}, 147 FP. Supp. 2d 10t1, 1017-18 (M.D, Cal.
In Coyote Valley, this Court held that labor relations at

gaming facilities and closely related facilities “is a subject that

points out that proposed regulaticon § 580.88 provides that “when
standards are ceontained in Tribal-State Compacts those standards
can be used to comply with this part.” By negative implication,
this proposed regulation suggests that tribes and States may
negotiate provisions relating to environmental requirements.
However, an inference drawn from a comment made by a federal agency
in its propeosed regulations does not constitute strong evidence of
the meaning of a statutery provision.

The State also points te proposed regulation § 580.%0, which
states that “Nothing in this part is intended to: (a} Reduce,
diminish, or otherwise alter the regulatory authority of any other
Federal, State, or tribal goveramental entity; or (b} Bmend or
require amendment(s) to any tribal-state gaming compact({s}.” This
saction does not support the State’s position.

14
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is ‘directly related to the operation of gaming activities.’” Id.

at 1019 (guoting 25 U.S.C. § 2710{48}(3)({C){vii}). Similarly,
environmental and land use issues are subjects that may be

“directly related to the operation of gaming activities” underxr

§ 27104d} (3} (C}{vii}. The construction and operation of a gaming

facility has direct impacts on many environmental and land use

concerns. Environmental and land use laws can also be considered

“standards for the operation of [gaming] activity and maintenance

of the gaming facility” under § 2710(d) (3) {C) {vi}.

Therefore, the Court finds that the State may negotiate for

provisions regarding environmental and land use issues as part of

the compacting process. However, the State may negotiate these

issues only to the degree to which they are “directly related” to
the Tribe’s gaming activities or can be considered “standards® for
the operation and maintenance of the Tribe’s gaming facility under

§ 2710(d) (3} {C) {vi} and (vii). The State may not use the

compacting process as an excuse to regulate the Tribe’s activities

or impose State laws outside the context of gaming.

As Representative Coelho, in discussing IGRA, remarked:
It is important to make clear that the compact
arrangement set forth in this legislation is intended
solely for the regulation of gaming activities., It is
not the intent of Congress to establish a precedent for
the use of compacts in other areas, such as water rights,
land use, environmental regulation or taxation. Nor is
it the intent of Congress that States use negotiations on
gaming comparcts as a means to pressure Indian tribes to

cede rights in any other area.

-
in
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134 Cong. Rec. HH8155 (Sept. 26, 1988) {emphasis added).?®

C. Good Faith Negoutiations

Fven though the State may negotizate for provisions regarding
environmental protecticon and land use as part of the compacting

process, this does not answer the question whether the State may

insist on compliance with all State laws and regulations through
the use of a side letter agreement which requires approval by the
State before the Tribe may begin construction of its gaming
facility. The gquestion the Court must resolve is whether the
State’s negotiatling position is so unreascnable that it can be said
that the State has not negotiated in good faith.

IGRA does not expressly define “good faith,” and the statufe
and case law provide very little guidance about what is meant by
negotiating in_good faith. In determining whether a State has

negotiated in good faith, courts "may take into account the public

adverse economic impacts on existing gaming activities.®

§ 2710(d) {7) (B}y {(iii) (I}). Commenting on this provision, the Senate

Select Committee on Indian Affairs stated,

5The Tribe argues that this and similar portions of IGRA’s
legislative history indicate Congress’ intent to prevent States
from negotiating and including provisions on subjects such as
environmental protection and land use as part of the compacting
process. However, a better reading of the legislative history is
that it warns against allowing States to regulate tribal activity
broadly under the guise of negotiating provisions on subjects that
directly relate to gaming activity and may be inciuded in a tribal-
State compact under § 2710(d) {3) (C). In other words, the
legislative history does not state that issues such as
environmental protecticn and land use may never be inciluded in a
tribal-State compact, but only that the State may not uge the
compacting process as an eXcusa@ to regulate these areas more

generally.

1la
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The Committee recognirzes that this may include issues of
a very general nature and, [of] course, trusts that
courts will interpret any ambiguities cn these issues in
a manner that will be most favorable te tribal interests
consistent with the legal standard used by courts for
over 150 years in deciding cases involving Indian tribes.,

S. Rep. No. 100-446 {19688), reprinted in 1988 U.5.C.C.A.N. 3071.

Neither party has proposed a standard by which the Court
should determine whether the State has negotiated in good faith.

This Court previously analyzed the “good faith” standard as

follows:

The Ccurt looks for guidance to case law interpreting the
National labor Relations Act (NLRA). Like IGRA, the NLRA
imposes a duty to bargain in good faith, but does not
expressly define "good faith."™ See 29 U.S.C, § 158(d).
The Supreme Court has held that this duty "“reguires more
than a willlingness to enter upon a sterile discussion of”
the parties’ differences. See HLRB _v. American Hat’l
Ing, Co., 343 U.S, 395, 402 (1952). Instead, the parties
must "enker into discussions with an open and fair mind
and a sincere purpose to find a basis for agreement."
Seattle-First Hat'l Bank yv. NILRBB, 638 F,2d 1221, 1227 n.%
(9th Cir. 1981) (quoting NLRB v. Holmegs Tuttle Broadway
Ford, Inc., 465 F.2d 717, 718 {9th Cir. 1372)}). The
Court deoes net intend te import federal case law
interpreting the NLRA wholesale into its interpretation
of the IGRA. Obviously, the relationship of employers to
unions is not analogous tec that of the States to tribes.
However, the Court considers the HLRA case law for -
guidance in interpreting a standard undefined by the

IGRA.

Covote Valley, 147 F. Supp. 2d at 1020-21.

Here, the Court finds evidence of bad faith in the fact that,

although the Tribe has now offered fo sign the Model Compact that

the State previously proposed, and that the State entered into with

at least fifty-sight other tribes, the State now refuses. The

State has conditioned its approval of a tribal-State compact with

Big Lagoon on the Tribe’s consent te the side letter agreement

which requires that the Tribe receive approval from the State

17
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before it is permitted to begin construction on its gaming facility

or conduct any Class III gaming. The State’s reguests were not

limited to addressing its specific concetns about the particular

environmental effects of Big Lagoon’s proposed gaming operations
and facility. Rather, it has insisted that the Tribe comply with
all of the State’s laws and regulations. And it has insisted upon

retaining blanket, unilateral authority to prevent the Tribe from

conducting Class III gaming or beginning construction of its gaming

facility. This authority could be exercised after the Compact has

been signed and the Tribe no longer has the protections of TGRA's

bargaining framework.
The State's attempt te distinguish impesition of its laws and

regulations from pegotiaticns regarding application of those laws

and regulations is unsuccessful. The State has refused to move

from its position that the Tribe mest comply with the State’s
environmental and land use regulations in corder to conduct class
II11 gaming in California. Given this bargaining position, the
State is not simply “negotiating additional mutually-acceptable

standards for construction, maintenance and operation of such

facilities in the Compact process.” Def’s Opp’n & Mot. Summ. J. at

3.
These facts are different Ffrom those in Coyote Valley. There

the Court concluded that the State had negotiated with Caoyote
Valley in good faith regarding labor relaticns in large part
because the provisions were “the rasult of tribal-State and tribal-
union negotiaticons, not unilateral demands by the State.” 147 F.

Supp. 2d at 1021. Here, the State’s proposed side letter agreement

ig
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is a unilateral demand.

The Court finds that the State’s continued insistence that the
Tribe agree to this broad side letter agreement would constitute
bad faith. The State may in good faith ask the Tribe to make
particularrconcessions that it did not require of other tribes, due

to Big Lagoon’s proximity to the coastline or other environmental

concerns unique to Blg Lagoon. The State could demcnstrate the

good faith of its bargaining position by affering the Tribe
concessions in return for the Tribe’s compliance with requests with
which the other tribes were not asked to comply. However, the
State may not in good faith insist upon a blanket provision in a
tribal-State compact with Big Lagoon which reguires future
compliance with all State environmental and land use laws, or

provides the State with unilateral authority to grant or withhold

its approval of the gaming facility after the Compact is signed, as

it propesed in the side letter agreement.

While it appears that the State has not negotiated with the
Tribe in good faith thus far, a final determination of bad faith is

premature at this time due to the novelty of the guestions at issue

regarding good faith bargaining under IGRA. Further, this Court’s

March 22, 2000 Order gave the State reason to believe that it could

negotiate on environmental and land use issues. That Order stated:

[Tlhese issues are part of the negotiations contemplated
by IGRA. In considering whether a State has negotiated
in good faith, courts “may take into account the public
interest, public safety, criminality, fipancial
integrity, and adverse economic impacts on existing
gaming activities.” 25 U.5.C. § 2710(d} {7} (B)(iii} (I}.
The State’s concerns regarding the environment and legal
restrictions that might limit Big Lagoon’s rxright to
conduct gaming activities at its proposed site are

19
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consistent with the scope of negotiations contemplated by
IGRA.

Order at 14. W®While the Tribe 1is correct that this was dicta, and

the issue was not briefed by the parties at the time, this dicta

nevertheless provided the State with a feasonable basis for its
belief that it could negotiate environmental and land use issues
with the Tribe in good faith. The Court’s ruling today provides
the State with guidance in further negotiations with the Tribe.

Accordingly, Big Lageon’s moticn for summary judgment and for
an order pursuant to 25 U.5.C. § 2710(d} {7} (B) (1ii) is DENIED
without prejudice.

The Court expects that the parties will move swiftly toward
negotiating and executing a tribal-State compact. If ne agreement

is reached within ﬁinety days frem the date of this Order, the

Tribe may file a further motion for summary judgment and for an

§ 2710(d} (7) (BY(iii}.
III. Definition of “Reservation” Under 25 U.S5.C. § 271%9(a)

The State argues in its cross-motion for summary judgment that
it cannot be compelled to execute a tribal-State compact which
violates § 2719(a} of IGRA, which limits the ability of tribes to
operate gaming facilitiea on lands acquired after bctober 17, 1988,

The State asserts that Big Lagoon’s suit must be dismissed
because the Tribe is not authorized to build a casino on its
proposed site under IGRA. IGRA provides:

Except 8s provided in subsection (b} of this section,

gaming regulated by this chapter shall not be conducted

on lands acquired by the Secretary in trust for the
benefit of an Indian tribe after Qctober 17, 1988,

20
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unless-
{1) such lands are located within or contiguous to the

boundaries of the reservation of the Indian tribe on
October 17, 1988.

25 U.S.C. § 271%9(a}. The Tribe acquired the land upon which the

proposed casinoc site is located after October 17, 1988, Therefore,

the casino site may be lecated on that land only if it is
“contiguous to the boundaries of the reservation of the Indian

tribe.” The proposed casinc site is contiguous to the Tribe's

rancheria. The State asserts that Big Lagoon’s rancheria is not a

“reservation” as defined by federal and Indian law.
IGRA does not provide a deflinition of “reservation.”

Therefore, the Court must determine the established meaning of the

Sge Community for Creative Non-Violence v. Reid, 490 U.S§.

term.
730, 739 ({19898) (quoting NLRB v, Amax Copal Co,, 453 U.S. 322, 329
{1981}). - “The starting point for our interpretation of - a statute
iz always its language.” Id.

The State first propuses that, for purposes of IGRA, the

meaning of the term “reservation” must rest on the established

meaning of the term in California, The State then asserts that the

Act of April 8, 1864 designated only Eour reservations in
and no more than those four are permitted under the

481, 489, 493-94 {1973)

California,

1864 Act. See Mattz v. Arnett, 412 U.5.

{describing 1864 Act and limitation to four reservaticns). BRig
Lagoon Rancheria is not one of those four reservarions.
The Tribe relies on the Tenth Circuit’s recent decision in Sag

and Fox Nation of Missouri v. Norton, which held that the

established meaning of “reservation” for purposes of IGRA is land

21
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set aside under federal protection for the occupation or residence
of tribal members., 240 F.3d 1250, 1266-67 (10th Cir. 2001}). The

Tenth Circuit relied in part on a leading treatise on Indian law,

which states:
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reservations. See, e.g., 25 U.5.C. § 2719(a)y{(1)-(2).

see also Sac & Fox, 240 F.3d at 1267. However, the narrow

The term “Indian reservation” originally had meant any
land reserved from an Indian cession to the federal
government regardless of the form of tenure. . . ,
During the 1850's, the modern meaning of Indian
reservation emerged, referring to land set aside under
federal protection for the residence of tribal Indians,
regardless aof origin. By 1883 this meaning wasz firmly

estaplished in law.

Id. at 1266 {(quoting F. Cohen, Handbook of Federal iIndian Law at

34~-35 {1982 ed.}).

It i5 clear from IGRA’s language that “reservation”™ cannot

mean all lands held in trust for a tribe by the federal government,

for TGRA distinguishes betwsen lands held in trust and

(b} (1} (B}

California, i.e.,

definition proposed by the State, in which there are only Four
reserxrvations in the entire State of California, cannot be Congress’
intended definition of reservation. Such a limited definition of

the term would preclude gaming on many Indian tribal lands in

all tribal lands acgquired after Octeober 17, 198%

except for lands leccated within or contiguous to one of the four
reservations established by the Act of 1884. It would mean that
many of the California tribes that have already signed tribal-State
compacts are in violatlon of IGRA, and that newly federally-

recognized tribes could never participate in gaming.

The Ceurt agrees with the analysis and conclusion of the Tenth
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Circuit in Sac, _and Foxr, and holds that the established meaning of
the term “reservaticn” for purposes of IGRAR is land set aside under
federal protection for the occupation cor residence of tribal
members. 'Big Lagoon’s rancheria, which is contigucus to the.
proposed casino site, meets this definition of “reservation.” The
State’s cross-motion on this basis is DENIED.

IV. Violatieon of the Coastal Zone Management Act (CZMA}

The State asserts that it cannot be forced to enter into a
tribal-~S8tate compact with Big Lagoon which violates a federal law
{({the CZMA)}. The State bases this assertion on a provision of IGRA
which permits the Secretary of Interior to disapprove a tribal-
State compact if it violates any cother non-gaming-related federal
law, See 25 U.S5.C. § 2710(d} (8)(BY{ii). The State reasons that if
“the Secretary can disapprove a Compact because it authorizes a
violation of federal law, the State can legitimately reguest that
the Compact comply with that law in the first instance.” Ppef.’s
Reply to Pl.’s Opp’'n to Def.’s Mob. Summ. J. at 3.

IGRA makes clear that it is the Secretary of fhe Interior, not
individual States, that may disapprove a compact because it
violates a federal law. The State has no authority to refuse to
enter into a tribal-State compact because the Tribe has not yet
complied with a federal law with which the State believes the Trihe
will have to comply.

The Tribe is not currently in violation of the CZMA, because
it is not yet applicable to the Tribe. The Tribe’s EA contemplates
that the Tribe will apply for a permit from the federal government

relating to the construction of its gaming facility, which will

23
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require compliance with the CZMA (or proof that the CZMA is

inapplicable). However, this has not yet occurred, and thus

compliance with the C2MA cannct yet be determined. Given that the

Tribe has not yet applied for the federal permit which requires

compliance with the CZMA, the question whether the Tribe violates

the CZMA is not yet ripe for review. Further, the State has

presented no evidence that any proposed compact (e.g., the Model

Compact) between the Tribe and the State currently violates a

federal law, or that the Tribe intends, by way of a tribal-State

compact, to violate any applicable federal law.®

The State’s argument fails hecause the State’s presumption,
that if “"the Secretary can disapprove a Compact because it

authorizes a violaticn of federal law, the State can legitimately

request that the Compact comply with that law in the first

instance,” is erronecus. The State has failed to present evidence

that any propesed compact between the Tribe and the State currently

viglates a federal law. The State’s cross-motion on this basis is

DENIED.

fThe State relies on the following statement in the Tribe's EA
for the preoposition that the Tribe has refused to comply with the
CZMA: "It is the position of the Tribal Council that the CZMA is
not applicable since Congress expressly excluded lands held in

trust by the Federal Government in its definition of the term
‘coastal zone’ . Verrips Ex. D at 29-30. This preliminary

statement of the Trlbe s position on the applicability of a federal
law, which will ultimately be determined by federal, not State,
authorities, does not demonstrate the Tribe’s refusal to comply
with the CZMA. Hor does it mean that the proposed compact between
the Tribe and the State viclates a federal law.

24
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CONCLOSION

For the foregoing reasons, the Court DENIES without prejudice

Big Lagoon’s moticon for sumnary judgment and for an order

compelling the State to conclude a compact with Big Lagoon within
sixty days pursuant to 23 U.s.C. § 2710¢(d)y (7) (B} (Lii} (Case No. C
99--04%95 CW, Docket No. 300). The Court DENIES the State’s cross-
motion for summary judgment {Docket No. 307). If the parties have
not yet reached an agreement ninety days from the date of this
Oorder, the Tribe may file another motion for summary judgment
seeking an order pursuant to 25 U.S8.C. § 27101(d) {(7) (B} (iii). 1f no
motion is filed, a case management coenference will be held on July

e
26, 2002 at 1:30 p.m. Case management statements shall be filed

one weaek before.

IT IS SC ORDERED.

4
Dated: MAR 18 2002 CLAUDIA WILKEN
United States District Judge

'Copies mailed to counsel

as noted on the feollowing page

ra
o
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Case Number:4:99-cv-04995

Big Lagoon Rancheria
va

California, 8tate of

I, the undersigned, hereby certify that I am an employee in the Gffice of
the Clerk, U.8. District Court, Northern District of California.

That on ., I SERVED a true and correct copy{ies).of
the attached, by placing said copy(ies) in a postage paid envelope
addressed to the personi{s} hereinafter lisred, by depositing said
elope in the U.8. Mail, or by placing said copy{ies) into an inter-office

3
aiver}r receptacle located in the Clerk's office.

Andrew B. Serwin, Esqg.
Baker & McKenzie

101 West Broadway 12th Flr
Wellg Fargo Plaza

San Diego, CA 32101

Koji F. Fukumura, Esqg.
Baker & McKenzie .

101 West Broadway 12th Flr
Wells Farge Plaza

San Diego, CA 92101

Thomas W. Ferrell, Esq.
Baker & McKenzie
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Wells Fargo Plaza
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Alligon S.Y. Chang, Esg.
) Baker & McKenzie
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Ste 2400
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. Peter J. Engstrom, Esqg.

Baker & McKenzie
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

BIG LAGOON RANCHERIA, a Federally No, 09-01471 CW
Recognized Indian Tribe,
: ORDER DENYING
Plaintiff, DEFENDANT' S
. . MOTION TO STAY
V. OR, IN THE
ALTERNATIVE, TO
STATE OF CALIFORNTA, CONTINUE
DISPOSITIVE
Defendant. MOTION DATES
/ {(Docket Nao. 50}

Pursuant to the Indian Gaming Regulatory Act (IGRA), Plaintiff
Big Lagoon Rancheria seeks an order finding that Defendant State of
California has failed to negotiate in good faith toward the
formation of a tribal-State compact for class III gaming. The
State moves to stay all proceedings in this action, except for
discovery, pending a determination by the Bureau of Indian Affairs
(BIA) as to whether Big Lagoon was under federal jurisdiction in
1934. The State contends that one of its affirmative defenses to
Big Lagoon's action turns on the BIA's decision. In the
alternative, the State asks the Court to continue the dispositive
motion filing and hearing date by at least six months. Big Lagoon

cpposes the motion. Having considered the papers submitted by the
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parties, the Court DENIES the State’s Motion to Stay.
BACKGROUND

Because the Court's Order denving the Stafe‘s motion for
judgment on the pleadings provides details on the parties’ dispute,
they will not be repeated in full here. In sum, Big Lagoon and the
State have engaged in negotiations over forming a tribal-State
compact regarding gaming on Big Lagoon’s lands. The parties have
not yet executed a compact. In April, 20609, Big Lagoon filed the
bresent lawsuit, claiming that the State has 1not negoktiated in good
faith and seeking an order compelling the State to do so.

The State contends that the United States Supreme Court's

February, 2009 decision in Cargierd v. Salagaxy, 129 §. Ct. 1058
(2009}, 1s relevant to this cagse. In Cargieri, the Court concluded
tRat the Indian Relocation Act (IRA) authorizes the Secretary of
the Interior to acquire land in trust for a tribe only if the tribe
was “under the federal jurisdiction of the United States when the
IRA was enacted in 1934.% 129 8. Ct. at 1068. Currently, the BIA
is conducting a review, pursuant to Carcieri, to determine whether
Big Lagoon was such a tribe.}

The State gseeks a stay pending this determination, asserting
that the BIA’s decision 1s central to its affirmative defense that:

Big Lagoon is not entitled to injunctive relief

! The BIA initiated its review based on an October, 2009
decision by ite Pacific Regional Director to acquire 5.01 acres of
land in trust for Big Lagoon. Governor Schwarzenegger and the
California Coastal Commission appealed the decision to the Interior
Board of Indian Appeals, asserting that the Regional Director
failed to apply Carcieri. Thereafter, the matter wag remanded to
the Regional Director to determine Big Lagoon’s status.
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compelling Governor Arnold Schwarzenegger to negotiate a

Compact authorizing class ITT gaming on land taken in

trust for the Rancheria subsequent to Cctcober 17, 1988,

because Big Lagoon is not eligible to be a beneficiary of

a btrust conveyance pursuant to 25 U.8.C. § 465 and, thus,

was never entitled to a beneficial interest in that land.
Answer at 5. Because Big Lagoon may not have been a proper
beneficiary, the State maintains that it was not in the public
interest to negotiate with Big Lagoon and, therefore, it did not
lack good faith. A court ma? consider the public interest when
determining whether a state negotiated in good faith. See 25
U.S.C. § 2710(ad) (7)(B) (iii) (I). The State further argues that,
becauge it acted in good faith, it should not ke compelled to
conclude a tribal-State compact with Big Lagoon.

In December, 2009, the State served subpoenas duces tecum on
the BIA, regquesting documents. that would support the above-
mentioned affirmative defense. Because the BIA had not vet
answered the subpoenas by the fact discovery cut-off date set by
the Court’s Case Management Order, the State moved to extend the
fact discovery deadline. Magistrate Judge Joseph C. Sﬁero granted
the State’s motion and continued the deadline to May 31, 2010.
{Docket HNo. 60.)

Pursuant to the parties' stipulation, this Court continued the
hearing on case-dispositive motions to August 12, 2010 at 2:00 p.m.
Big Lagoon’s dispcsitive motion is currently due June 17, 2010,
The State’s opposition and cross-motion, 1if any, iz due July 1,
2010,

DISCUSSION

It is well-established that *the power to stay proceedings is
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incidental to the power inherent in every court to control the
disposition of the cases on its docket with economy of time, effort

for itself, for counsel, and for litigants.” Landis v. North Am.

Co., 299 U.S. 248, 254 (1836); see also Fthicon, Ing. v. Quigg, 849

F.2d 1422, 1426-27 {Fed. Cir. 1988) ({(“Courts have inherent power to
manage their dockets and stay proceedings.”) As the Ninth Circuit

instructs,

‘A trial court may, with propriety, f£ind it is efficient
for its own docket and the fairest course for the
parties to enter a stay of an action before it, pending
resolution of independent proceedings which bear upon
the case. This rule applies whether the separate
proceedings are judicial, administrative, or arbitral in
character, and does not require that the issues in such
proceedings are necessarily controlling of the action
before the court.

leyva v. Certified Grocers of Cal., Ltd., 593 F.2d 857, 863-64 (9th

cir. 1879).

In determining whether to grant a stay, courts generally
consider the following competing interests: “the possible damage
which may result from the granting of a stay, the hardship or
inequity which a party may suffer in being required to go forward,
and the orderly course of justice measured in terms of the

simplifying or complicating of issues, procf, and questions of law

which could be expected to result from a stay.” Lockyey v. Mirant
Corp., 3%8 F.3d 1098, 1110 {9th Cir. 2005) (citation omitted).

The State’s primary argument is that this action must be
stayed because its cutcome could be impacted by the BIA'S decision
as to whether Big Tagoon was a tribe under federal jurisdiction in
1934. BAg the State notes, the public interest is one of wany

factors that IGRA allows a court to consider in determining whether

4
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a state has negotiated in good faith. Sge 25 U.S.C.

§ 2710(d) (7) (B) (iii) (I). Thus, the BIA's decision, which arguably
implicates the public interest, does not control the outcome of
this case. A stay pending the BIA‘s decision, therefore, i1s not
required.

With regard to the State’s alternative motion to continue the
dispositive motion f£iling and hearing dates by six menths, the
Court does not find good cause to do so. The State asserts that
the BIA's failure to respond to the subpcenas constitutes good
cause. The State further maintains that “Carcieri is a new
decision” and it is asserting a “a new affirmative defense” for
which it did not conduct prior-diSCovery. Pl.'s Mem. of P & A in
Support of Mot. at 8. However, Carcieri was decided February 24,
2009, more than a month before Big Lagoon filed its action. The
gtate did not serve the subpoenas on the BIA until December, 2009,
Based con these facts, it does not appear that the State was
reasonably diligent in seeking discovery from the BIA; this
undermines the State’'s asgertion that good cause supports its
request. See Johnson v. Mammot ecreations, Inc,, 975 F.2d 604,
609-10 (9th Cir. 19352). Moreover, the BIA may respcnd to the
subpoenas in advance of July 1, the deadline for the State’s
opposition and cross-motion.

CONCLIUSION

For the foregoing reasons, the Court DEﬁIES the State’s Motion
to Stay Proceedings and its alternative regquest to continue the
dispositive motion filing and hearing dates for at least six

months. (Docket. No. 50.) As noted above, Big Tagoon’s dispositive

5
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motion is currently due June 17, 2010; the State's opposition and
any cross-motion, contained in a single brief, are due July 1,
2010; Big Lagoon’s reply and cross-opposition, contained in a
single brief, are due July 15, 2010; and the State’s reply on its
cross-motion is due July 22, 2010. A hearing on the dispositive
motions and a case management conference are scheduled for August
12, 201¢ at 2:00 p.m.
IT IS SO CORDERED.

¥
C it Ott—~—
CLAUDTA WILKEN
United States District Judge

Dated: April 16, 2010

ER-665




Y S, T e S U, SN Y SCSR N —

o I S e o I T o —_—
23X BWEBYBEEEST TR ELETRES

Case 4:09-cv-01471-CW  Document 8  Filed 04/23/2009 Page 1 of 7

EDMUND G. BROWN JR.
Attorney General of California
SaRA 1. DRAKE
Supervising Deputy Attorney General
PETER . KAUFMAN
Deputy Attorney General
State Bar No. 52038
110 West A Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: {619) 645-2020
Fax: {619) 645-2012
E-mail: peter.kaufman@doj.ca.gov
Attorneys for Defendant
State of California

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

BIG LAGOON RANCHERIA, a Federally [ CV 09-1471 CW

Recognized Indian Tribe,
DEFENDANT STATE OF
Plaintiff, | CALIFORNIA’S ANSWER TO
COMPLAINT PURSUANT TO THE
v. INDIAN GAMING REGULATORY ACT

Action Filed: April 3, 2009
STATE OF CALIFORNIA,

Defendant.

Defendant State of California (State), hereby answers the Complaint Pursuant to the Indian
Gaming Regulatory Act (Complaint) and admits, denies and affirmatively alleges as follows:

INTRODUCTION
Answering paragraph 1 of the Complaint, the State admits that the Big Lagoon Rancheria
(Big Lagoon or Rancheria) is currently on a list of federally recognized tribes, that Governor
Gray Davis and Governor Arnold Schwarzenegger have negotiated with the Rancheria with the

intent to execute a tribal-state class III gaming compact (Compact) that would authorize Big
1

DEFENDANT STATE OF CALIFORNIA’S ANSWER TO COMPLAINT (CV 09-1471 JCS)
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Lagoon to operate class 11 gaming on the Ranchéria’s Indian lands, that the State executed a
Compact with Big Lagoon for a Barstow location that was not ratified by the California
Legislature, that Governor Arnold Schwarzenegger subsequently resumed negotiations with the
Rancheria for a Compact that would authorize class ITI gaming on Big Lagoon’s Indian lands, and
that the Rancheria terminated those negotiations without having achieved a new Compact when it
dzclined to respond to Governor Schwarzenegger’s last offer. With the exception of those
admissions, the State hereby denies each and every allegation set forth in paragraph 1 of the
Complaint.

. Answering paragraph 2 of the Complaint, the State avers that the remedies set forth in
the Indian Gaming Regulatory Act, 18 U.S.C. §§ 1166-1168, 25 U.8.C. §§ 2701 -~ 2721 (IGRA),

should a federal court determine that a state has negotiated 4 compact in bad faith, speak for

themselves. Otherwise answering that paragraph, the State hereby denies each and e\;ery

remaininglalle gation set forth in paragraph 2 of the Complaint.
JURISDICTION AND YENUE
2. The State admits the allegations set forth in paragraph 3 of the Complaint.
3. The State admits the allegations set forth in paragraph 4 of the Compaint.
PARTIES

4. Answering paragraph 5 of the Complaint, the State admits that Big Lagoon is
currently on é list of federally recognized tribes, that the United States considers the Rancheria to
be the trust beneficiary of certain lands the federal government owns in Humbeldt County,
California, adjacent o the waters of the State’s Big Lagoon Ecological Preserve. With the
exception of those admissions, the State hereby denies, each and every allegation set forth in
paragraph 5 of thc Complaint.

5. Arswering paragraph 6 of the Complaint, the State admits that Amnold
Schwarzenegger is now and has been the Governor of California since a date in November 2003,
With the exception of that admission, the State hereby denies each and every allegation in

paragraph 6 of the Complaint.

2

DEFEMDANT STATE OF CALIFORNIA’S ANSWER TO COMPLAINT ({CV 09-14’71'JCS)
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FACTUAL BACKGROUND
6.  The State denies each and every allegation set forth in paragraph 7 of the Complaint,

7. Answering paragraph & of the Complaint, the State admits that the Rancheria filed
Big Lagoon Rancheria v. Governor Pete Wilson, State of California, CEV-8-97-0651 WBS GGH,
that this lawsuit was dismissed on the grounds that it was barred by the State’s Eleventh
Amendment immunity from suit in felderal court, and that prior to the effective date of
Prpposition 29 and California Government Code section 1201 2.5(e), Proposition 5 and Califormia
Government Code section 98005 were in effect. Further answering paragraph 8, the State avers
that Proposition 5 and California Government Code section 98005 speak for themselves.
Otherwise answering that paragraph, the State denies ¢ach and every remaining allegation of
paragraph 8 of the Complaint including footnote ! and the heading “1993-1999: The Tribe's
Initial Attempts {0 Commence Compact Negotiations with the State.”

&  Answering paragraph 9 of the Complaint, the State avers that the compact between
the Pala Band of Mission Indians and the State speaks for itself. Otherwise answering that
paragraph, the State hereby denies each and every remaining allegation set forth in paragraph 9 of
the Complaint including the heading “1999-2001: Commencement of IGRA Litigation Before
this Court and Initial Proposals for Tribal-State Compact.”

9.  Answering paragraph [0 of the Complaint, the State avers that any letter from Deputy
Attorney General Manuel Medeiros to Big Lagoon speaks for itself, Otherwise answering that
paragraph, tht_: State hereby denies each and every remaining allegation set forth in paragraph 10
of the Complaint.

10. Answering paragraph 11 of the Complaint, the State admits that the Rancheria filed
Big Lagoon Rancheria v. State of California, Case No. C-99-4995-CW and avers that the
complaint in that case speaks for itself. Otherwise answering that paragraph, the State hereby
denies each and every remaining allegation set forth in paragraph 11 of the Complaint.

11. Answering paragraphs 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,
28,29, 30, 31, 32,33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43 and 44 of the Complaint, the State

avers that: (a) the pleadings, orders, and transcripts in this Court’s files regarding Big Lagoon
3

DEFENDANT STATE OF CALIFORNIA’S ANSWER TO COMPLAINT (CV 09-1471 JCS)
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Rancheria v, State of California, Case No, C-99-4995-CW speak for themselves; (b} a settlement
agreement between the Rancheria and the State speaks for itself; (¢) the Compact executed
between Big Lagoon and the State speaks for itself; (d) any statements made by Governor Amold
Schwarzenegger and by the United States Department of the Interior speak for themselves; (¢) the
record of the California Legislature’s deliberations regarding ratification of the executed Compact
between Big Lagoon Iand the State speaks for itself; and (f) the writings between the State and Big
Lagoon during Cormpact negotiations in which each sets forth its respective Compact proposals
and positions speak for themselves. Otherwise answering those paragraphs, the State hereby
denies each and every remaining allegation set forth int paragraphs 12, 13, 14, 15, 16, 17, 18, 19,
20, 21,22, 723,24,25,26,27, 28,29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39,40, 41, 42,43 and 44
of the Complaint including each heading between those paragraphs.

12.  Answering paragraphs 45, 46, 47, 48, 49, 50, 51 and 52 of the Complaint, the State
avers that Governor Arneld Schwarzenegger has negotiated for a Compact with Big Lagoon
subsequent to the expiration of the Compact previously executed between the Rancheria and the
State and that Governor Schwarzenegger’s negotiator was-Andrea Lynn Hoch, the Governor’s
Legal Affairs Secretary. Otherwise answering those paragraphs, the State hereby denies each and
every remaining allegation set forth in paragraphs 45, 46, 47, 48, 49, 50, 51 and 52 of the

Complaint including the heading “2007-2009- The Latest Round of Compact Negotiations,”

CLAIM FOR RELIEF FOR BAD FAITH NEGOTIATION OF TRIBAL-STATE
GAMING COMPACT (IGRA 25 U.S.C. § 2710(D)(7))

13. In answer to paragraph 53 of the Complaint, the State hereby incorporates by
reference as if fully set forth herein its averments, admissions and denials to paragraphs 1 through
52 of the Complaint.

14.  Answering paragraphs 54, 55, 56, 57, 58 and 59 of the Cornplaint, the State admits
that it negotiated for a Compact with Big Lagoon and executed a Compact with the Rancheria
that was not ratified by the California Legislature, that it has ne gotiated with Big Lagoon for a
new Compact after the previously negotiated Compact was not ratitied and expired, and that the

Rancheria terminated those negotiations when it failed to respond fo the State’s last offer. Further
q

DEFENDANT STATE OF CALIFORNIA’S ANSWER TO COMPLAINT (CV 05-1471 JC8)
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answering those paragraphs, the State avers that the provisions of IGRA speak for themselves.

Otherwise answering those paragraphs, the State herehy denies each and every remainipg

allegation set forth in paragraphs 54, 35, 56, 57, 58 and 59 of the Complaint.
AFFIRMATIVE DEFENSES

1. The Complaint is barred by the Eleventh Amcndmcnt. to the United States
Constitution in that pursuant to the provisions of California Government Code section 12012.5(e),
Governor Amold Schwarzenegger has not waived the State’s immunify to this suit.

2. The Complaint has failed to join a required and indispensable party, Governor Amold
Schwarzenegger, whoin article I'V, section 19(f} of the California Constitution and California
Government Code section 12012.5(d) designate as the only officer of the State authorized to
negotiate a Compact with a federally recognized iribe with Indian lands in Califomia.

3. Big Lagoon is not entitled to injunctive relief compelling Govemor Arnold
Schwarzenegger to negotiate a Compact authorizing class Il gaming on land taken in trust for the
Rancheria subsequent to October 17, 1988, because Big Lagoon is not eligible to be a beneficiary
of a trust conveyance pursuant to 25 11.8.C. § 465 and, thus, was never entitled to a beneﬁclial
interest in that land.

4, Big Lagoon is not entitled to injunctive relief and is estopped from asserting that
Governor Amold Schwarzenegger is compelled to negotiate a Compact authorizing class ITI
gaming on land taken in trust for the Rancheria subsequent to October 17, 1988, because Big
Lagoon has unclean hands in that the Rancheria misrepresented the use to which that land would
be put and, thus, fraudulently induced the United States to accept the conveyance of that land in
trust for Big Lagoon.

S.  BigLagoon is not entitled to injunctive relief compelling Governor Arnold
Schwarzenegger to negotiate a Compact authorizing class 111 gaming on land taken in trust for the
Rancheria subsequent to October 17, 1988, because that land was not taken in trust for {he
purpose of class 1Tl gaming.

6.  The Compiaint fails to state a claim upon which relief can be granted,

b]

DEFENDANT STATE GF CALIFORNIA®S ANSWER TO COMPLAINT (CV 09-1471 JCS)

ER-670




e 1 e s e W

10
11

12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 4:09-cv-01471-CW  Document 8

WHEREFORE

The State respectfully requests that:

Filed 04/23/2009 Page6of 7

1. The Complaint be dismissed with prejudice;

2. Plaintiff Big [.agoon be awarded no relief;

3. Defendant State be awarded its reasonable costs of suit; and

4.  Defendant State be awarded such other and further relief as the Court deems just and

proper.

Dated: April 23, 2009

SA2000309375
80353210.doc
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Respectfully submitted,

EpMUND G. BROWN JR.

Attorney General of California

SarA L. DRAKE

Supervising Deputy Attorney General

/sfPeter H. Kaufinan
PETER H. KAUFMAN
Deputy Attorney General
Attorneys for Defendant
STATE OF CALIFORNIA

DEFENDANT STATE OF CALIFORNIA’S ANSWER TO COMPLAINT (CV 09-1471 ICS}
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CERTIFICATE OF SERVICE

Case Name: Big Lagoon Rancheria v, State Case CV 09-1471 JCS
of California ' No.
Court: United States District Court

Northern District

I hereby certify that on April 23, 2009, I electronically filed the following documents with the
Clerk of the Court by using the CM/ECF system:

DEFENDANT STATE OF CALIFORNIA’S ANSWER TO COMPLAINT

I certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the CM/ECF system.

Peter J. Engrstrom
Peter.}.engstromi@bakernct.com

Irene V., Gutierrez
Irene.v.putierez{dbakemet.com

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on April 23, 2009, at San Diego, California,

P s
Ve s AN _
Roberta L. Matson 2\'&‘-’/ S
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Declarant e Signature
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BAKER & McKENZIE LLP

Two Embarcadero Center, 11th Floor

San Francisco, CA 94111-3802

Telephone: +1 415 576 30600

Facsimile: +1 415 576 3099

Attorneys for Plaintiff
BIG LAGOON RANCHERIA

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
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i INTRODUCTION

2 I. For the past fifteen years, plaintiff Big Lagoon Rancheria, a federally recognized

3 { Indian tribe ("Big Lagoon™ or the “Tribe™), has been attempting to negotiate with the State of

4 | Califomia to obtain a tribal-state compact permitting the Tribe to conduct class Tf gaming on its

5 | ancestral reservation lands, pursuant to the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq.
& 1 ("IGRA™). However, after fifteen years of altempted negotiations, including nearly a decade of

7 | litigation aimed at compelling the State to negotiate a compact in good faith, and two years during

8 | which a compramise tribal-state compact languished before the State Legislature without being

9 { ratified, and subsequent efforis by the State to move the Tribe's proposed gaming operations off of -
10 | its trust lands, the State and the Tribe have yét to finalize a compact.
11 2. Owing to the State's failure to engage in good faith negoriations, as evidenced by,
12 | among ather things, the State’s continued insistence on compact terms for Big Lagoon that are
13 | unprecedented anﬂ far more oncrous than anything it has demanded of other tribes, and during which
i4 | time the Siate has granted demanstrably more generous compacts and amended compact terms to
i5 ] other more politically powerful tribes, the Tribe brings this action pursuant to the disputs resolution
16 | procedures provided by IGRA. The Trbe secks an order determining that the State has not
17 | negotiated in good faith within the meaning of IGRA and compelling the State to conclude a
18 | compact with fhc Tribe within the 60-day period prescribed by IGRA, failing which, pursuant to the
19 | provisions of IGRA, the parties shall submit their last best offers to a court-appointed mediator, who
20 { will then elect and implement the compact proposal which best comports with IGRA and other

21 } applicable federal law.

22 JURISDICTION AND YENUE
73 i This Caurt has jurisdiction over this action pursuant to 28 U.S.C. § 1331 and

24 | 25 U.S.C. § 2710{d)(7)(A),
25 4. Venue is proper in this district pursuant to 28 U.8.C, § 1391(b).
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PARTIES

) 5. Plaintiff Big Lagoon Rancheria is and at all material times has been a federally

3 | recognized Indian tribe with trust lands located near Trinidad, in Humboldt County, California. The
4 | Tribe's ancestral reservation lands consist of a 20-acre parcel of land situated near the Pacific coast,
5 | atthe edge of the Big Lagoon.

6 6. The defendant is the State of Califomia (the “State™). Tle Honorable Amold

7 | Schwarzenegger is now and has been the Governor of the State since Novernber 2003, Pursuant to
g | Califormia Government Code § 98003, the State has consented to being sued in the courts of the

p | United States under the provisions of [GRA.
10 FACTUAYL BACKGROQUND

11 | 1993-1999: The Tribe’s Initial Attempts to Commence Compact Negotlations with the State
The Tribe sent the State ifs first request to begin cornpact negotiations on September

12 7.

1'3 22, 1993. Over the next few years, the Tribe sent three additional requests to the State to commence
14 | compact negotiations. The State, however, failed to make any good faith response to the Tribe, and
15 | either sent non-responsive letters or flatly refused to conduct negotiations with the Tribe. -

16 B. Accordingly, on Apnl {8, 1997, pursuant to IGRA, the Tribe filed a lawsuit against
17 | the State in the United States District Court for the Eastern District of Califomnia, entitled

18 | BigLagoon Rancherin v. Governor Pele Wilsan, State of Califomia, CIV-8-97-0651 WBS GGH.

19 | The purpose of the lawsuit was to compe] the Stete to negotiate a compact in good faith, or to order
20 | the State into the dispute resolution procedures set forth in IGRA. The lawsuit was dismissed on the
21 { basis of the State’s immunity under the Eleventh Amendment and the United States Supreme Court's

22 | ruling in Semingle Tribe of Florida v. Florida et al,, 517 U.S, 44 (1996), prior to a change in the

23 | applicable faw.’

' California Government Code § 98005 {enacted by California voters in Proposition 5 on November-
3, 1998), permitted the State to be sued in federal court pursuant to {GRA.
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1999-2001: Commencement of I[GRA Litigation Before this Court and Initial Propesals for
Tribal-State Compact

2 [

3 9. On March 6, 1998, the State signed a tribal-state gaming compact with the Pala Band
4 [ of Mission Indians, intended to be a model for compacts with other tribes (the *Model Compact”).
5 10.  On March 9, 1998, Deputy Attomney General Manuel Medeiros sent Big Lagoon

' | Tribal Chairperson \firgil Mootehead a letter (a) informing him that the State had entered into the
7 | Modeil Compact with the Pala Band and (b) offering Big Lagoon three options: (1) the Tribe could
g | sign acompact identical to the Model Compact signed by the Pala Band; or (2} if the Tribe agreed
g | not to conduct any class III gaming, it could receive up to $995,000 per year in licensing revenues

10 [ from gammung uibes that signed compacts identical ta the Pala Band compact; or (3) the Tribe could

{1 | negotiate a diffevent eompact with the State. The Tribe did not accept any of the State's options at
12 | thatiime. In September and October 1999, the State and most (about fifty-eight) of the recognized
13 [ inbes in Califomnia signed tribal-state cémpacls which were based on the Model Compact.

14 11. On November 18, 1999, the Tribe filed a lawsuit in the Northern District of

15 [ Calitomia, captioned Big Lagoon Rancherig v. State of Califomia, Case No. C-99-4995-CW,
16 | secking to compel the State to conclude a tribal-siate compact with the Tribe.

12 During the course of this litigation, the Tribe made various additional attempts to

17 -

18 | commence compact negotiations with the State, On March 24, 2000, the Tribe transmitted its fifth
19 | request to enier into a tribal-gtate compact 1o the Honorable Gray Davis, the then-Govemor of

20 { Califomia. The Atomey General's Office responded on behalf of the State, requesting additional
73 | information to assist in its consideration of the Tribe's request. Among the requested documents

»3 | were al} relevant documents rejating to any environmental impacts posed by the proposed casino
construction. While the Tribe refused to concede that environmental issues were a proper subject of
a4 | wbal-state compact negotiations under IGRA, in order to demonstrate its good faith and expedite
negotiztions the Tribe agreed to farward a drafi copy of its Environmental Assessment for the

26 ‘Proposed Gaming Facility Construction.("l)raﬂ EA™}), and did so,

3 3. On May 4, 2000, the State transmitted a compact offer to the Tribe. The State's offer

ag | was made “subject 1o a reservation of certain rights due to the environmental issues posed by
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} } counstructing a gambling facility on an ecosystem Jocated on the California Coast.” The State

dernanded that the Tribe sign *'a side letter agreement addressing the State’s issues,” The side letter

3

3 | agreement provided: “The Tribe shall not commence construction of any Gaming Facility or

4 | conduct any class IIl gaming activities on its reservation lands unti] it has completed all

5 | environmental reviews, assessments, or reports, and received approval for its construction by the
6 | State through its agencies. The Tribe agrees to provide all environmental reviews, assessments, or
7 | reports and any other supporting documents requested by the State.” (Emphasis added.) In its

8 | proposed side letier agreement, the State made its ability to veto unilateratiy the Tribe's

-9 | commencement of c.;onstruction a condition precedent to the signing of any tribal-state compact.

10 14. On May 5, 2000, the Tribe informed the State that it was unwilling to enter into the
11 ] side letter agreement, which would have reserved to the State anprecedented jurisdiction over the’

12 | Tribe’s sovereign lands, and notified the State that it was willing to sign the Model Compact,

13 ] including an addendum. The State insisted on the Tribe agreeing to the side letter agreement, and on
14 | May 25, 2000 withdrew sts offer to enter into the Model Compact and letier agreement.

t5 15.  Over the course of the following year, the Tribe made various efforts to accommodate | .
16 | the State’s concerns about the potential enviranmental impacts of the proposed casino consiruction,
17 | and provided the State with the additional environmental reports and related documents as requested.
18 | While the Tribe was not required to address the State’s environmental concems under controlling

19 | federal statutory, regulatory, or case law, the Tribe decided to commission a new environmental

20 | assessment to address the issues raised by the State. The Tribe did so because it was and is

21 | commilied to protecting the environment end aise to demonstrate that it was willing to negotiate

22 ]| with the State as a “good sovereign neighbor.”

23 | 2601-2003: Fruitless Compact Negotiations with the State

24 L6, On July 12, 2001, the Tribe delivered the new environmental assessment o the State.
25 | Following the submission of.the new EA, the Tribe contacted the State on nurnerous occasions o

26 | obtzin its comments. When the State refused to provide any such comment, the Tribe on October 5,
27 | 2001, sought summary judgment under the provisions of I[GRA, to compel the State o engage in

28 | goaod faith compact negoetiations. The Court denied the Tribe's motion for summary judgment, as
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{ { well as a cross-motion by the State, reasoning that “[w]hile it appears that the State has not

2 | negotiated with the Tribe in good faith thus far, a final determination of bad faith is premature at this
3 |} time due to the novelty of the questions at issue regarding good faith bargaining under IGRA."”

4 17.  Following the denial of the summary judgment motions, the Tribe and the State had
5 | funher communications and discussions aimed at addressing the State's asserted environmental
concems, during which the State continued to insist on numerous forms of regulation over the
Tribe's sovereign lands. The Tribe attempted to explain why the environmental assessment and

planning it had already done adequately addressed the State’s concerns. However, the State did not

L*=JN - - BN =

offer any reciprocal concessions to !hé Tribe in exchange for the regulatory concessions it demanded
10 § in these “negotiations™.

1t 18.  During the course of these discussions, the State also placed on the table for the first
12 | time the prospect of an off-reservation gaming arrangement, wherein the Tribe would agree not to

13 | build a casino for gaming on its existing tribal lands, and instead subject those sovereign lands to

14 | various envirommental, land use, and other development conditions and regulatory oversight, while
15 | pwchasing additional land to deed to the State, in exchange for which the Stale would provide 2

16 | compact for land elsewhere, away from the ancestral lagoon site, for construction of a casino subject
17 | to numerous State and other approvals.

18 19.  Throughout the negotiations that took place over the following year and a half, the

19 | State continued to insist on heightened regulatory standards - standards it had not imposed on other
20 | tnibes - and to strongly encourage an off-site casino location, away from the Tribe’s ancestral Jands.
21 20.  Owing to the lack of good faith progress in these negotiations, the Tribe filed an

22 | updated motion for summary judgment on April 2, 2003, The basis for the motion was, in short, that
23 | noiwithstanding the Court’s previous determinations that “the State has not negotiated with the Tribe

23 | in good faith thus far”, and that *[t]he State could demonstrate the good faith of its bargaining

25 | position by offering the tribe concessions in return for the Tribe's compliance with requests with
26 { which the other tribes weve not asked to comply”, the State had fajled to follow the Court's
27 | gwdance, including by refusing to offer concessions in retumn for the Tribe's requested compliance

28 | with environmental and land use restrictions with which other iribes had not been asked to comply.
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} 1 Indecd, the State had oulright refused to negotiate with the Tribe with respect to a compact for

gaming on the Tribe's historical trust lands, instead insisting that it would offer a compact only if the

3

3 ] Tribe would agree to build a casino on land elsewhere, away from its trust lands, subject to
numerous State and other approvals.

2i. At the May 2003 hearing on the Tribe's summary judgment motion, the Court stated
during aral argument, "I think the length of time is just unworkable._ I don’t think we can g0 on any
tonger. For the time we'vé gone on, thus far, we're going to have to do something, whether that is

[an} immediate declaration of bad faith moving info the statute procedures or moving into statutory

O e ~u B ot b

procedures with more directions such as meeting every day from 8:00 to 5:00 with someone with-
10 | authority for 60 days ... I'm certainly not going to just say let’s go back for some indefinite period
11 | of time and talk an unlimited period of time more.”

12 22. After some colloquy in open court on the procedures under IGRA for appoinﬁné a
{3 ] mediator, and the further lime the State might nead to decide if it could or would agrez on a

14 | compact, the Court said to the State’s counsel, “How about if we have 20 days to come up with

15 | something you're going to submit to the Governor. And if you come up with something in 30 days
16 | that you're going to submit. And thaf’s assuming you respond to everything he gives you within one{
17 | business day. Then we'll starl the 60 days nmning at the end of the 30 days. If you have given

i8 | something to the Governor your committee recommend[s] at the end of 30 days, we’ll wait for 30
19 } days for a response from him before we start the 60 days. How does that sound?” When the State’s
20 | counsel then asked, “And the 60 days would -- is that going to be a determination by the Court that
21 | the State has been in bad faith?” the Count replied, “Yes.”

22 23, Thereafter, the Court issued an Order Staying Decision on Plaintiff's Motion for

23 | Summary judgment, filed June 1, 2003, In that Qrder, the Court wrate

4 In its March 18, 2002 order denying Plaintiff’s second motion
for summary judgment, the Court stated: “The Court expects that the
23 parties will move swiftly toward negotiating and executing a tribal-
State compact.” This did not occur, It has been nearly ten years since
26 cornpact negotiations between the Tribe 'and the State began. At this
juncture, the Count is inclined to grant Plaintiff's motion. However,
27 und aithough it may again not transpire, it appears that the parties may
" be able to execule a fina} { ] compact in the near future. '
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t | Accordingly, the Court stayed its decision on the Tribie’s motion for summary judgment upon the

condition, among other things, that the parties finalize & draft compact on or before June 30, 2003,

b

and that the Siate make its final decision regarding approval or disapproval no later than 30 days

after the parties finalized the draft compact,

2, Subsequent negotiations between the parties did not result in a final draft compact,
and the Court issued an Order Denying Plaintiff's Motion for Summary Judgment on August 4,
2003, Although the Court explained in the Order that “[blased on the state of neéotiatinns

represented in the motion papers, the Court was inclined to grant the motion,” the Court denied the

- - R O - Y

motion becaose “[e] vents subscquent to tht; original briefing and hearing have demonsirated that
10 | both parties were still actively negotiating the State’s altemative proposal and have not finished

11 § dommgso. ... The State is not demonstrating bad faith if it continues to negotiate towards its

12 | altemative proposal.” Although the Court denied the motion, it said *“[t}he Tribe may file 2 further

13 | motion for summary judgment no sooner than ninety days from the date of this order.”

14 } 2003-2004: Further Negotiations, and Negotiating Delays Caused by the Transition to
Governor Schwarzenegger’s Adminfstration

16 25.  Promptly following the Court’s issuance of the foregoing Order, the Tribe wrote to
I7 ] the State, on August 8, 2003, to re-initiate further negotiations for a tribal-state compact for gaming
18 | by the Tribe. In that letter, the Tribe suggested (1) that the parties simply sign the Model Compact,
19 ] as the State had donc with at least 58 other Indian tribes, or (2) that the parties resume negotiations
20 | wward a compact for gaming on the Tribe's existing tribal lands, taking into account the State’s

21 | stated environmental and land use concerns, ‘¥ith the State identifying both what concessions it

22 | would want in that regard and what concessions it would offer the Tribe in return, and that the

23 { panties re-think the State’s alternative proposat for off-site gaming,

4 26.  The State responded on August 15, 2003, by, among other things, rejecting the

23 | request tbat it execute the Mode! Compact, end insisting that reJocating (he Tribe’s proposed casino
26 | (o un alternative site remained the most promisiug avenue for negotiations. What the State’s

27 | response did not do was specify either what concessions it wanted from the Tribe with respect to a

28
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I } compact for gaming on its tribal trust lands or, conversely, what concessions the State would be

witling to negotiate in exchange for the Tribe's concessions.

1]

3 27, Shortly thereafter, on or about August 21, 2003, the United States Department of the
4 | Interior, Bureau of Indian Affairs formally weighed in on the State’s off-site proposal, Upon review
5 { of the State’s proposed aliernative arrangement, the Department of the Interior concluded that the
6 | State’s “proposed agreement exceeds what Congress intended for inclusion as part of gaming
7 | compacts under the Indian Gaming Regulatory Act,” and that “the proposal is contrar}'.to Federal

& | Indian policy and the Secretary’s fiduciary responsibility to protect Federal Indian lands.”

9 28. On August 27, 2003, the Tribe wrote to the State about the Department of the
10 | Intedor’s conclusions. The Tribe suggested that it was not reasonable for the parties to devole the
1! | Tribe's or the State’s {or the Court’s) time and resources to pursuing the State’s proposed off-site
12 | arangement. The Tribe thus requested, again, that the State agree to enter into the Model Compact
13 | for the Tribe’s existing trust lands as cnvisioned by IGRA, without any side agreements calling for
14 | exchanges of land and money, off-site gaming, etc., as conditions precedent to a compact, The Tribe
15 | also sought to arrange a face-to-face meeting between Tribal and State representatives, to talk about
16 | the Tribe's request for a compact for gaming on its existing iribal Jands, and o hear what the Stete’s
17 { specific environmental concems were with respect to the existing tribal site and what concessions it
18 | would wani from the Tribe to address those concerns, as weil as what reciprocal concessions the
19 | State would be willing to offer in-return.
20 29, On September 30, 2003, the Tribe met with the State at the offices of the Californin
71 { Gambling Control Commission in Sacramento. At that meeting, the State began by raising the
22 | possibilily as a further alternative of yet another new site, which the State did not own, w_hiéh the
23 | State had not contacted the owners of, and which the State had not even analyzed as the property had
23 | only been suggested to it a couple of days earlier by the Save the Redwoods League. The State
15 | ammculated some of its environmental concerns as to the Tribe's Iexisting tribal lands site, but did not
36 | ssy what reciprocal concessions it would offer the Tribe.
M 3. Following the September 2003 meeting, the Tribe corresponded with the State on

28 | wunous accasions, to ry to arrange additional meetings to discuss compact provisions, and to elicit
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|

[ | what concessions the State would be willing to offer in exchange for the Tribe making concessions
2 | onenvironmental mitigation issues. While the State acknowledged these communications, it did not
3 | descnbe any specific compact concessions that the State would be willing to offer in exchange for
the development constraints to be placed on the Tribe. The State also declined participation in
additronal negotiating sessions, on the grounds that impending changes in the gubernatorial

administration would likely resuit in changes to the negotiating team.

4
5

6

7 31, On November 17, 2003, Amold Schwarzenegger was inaugurated as Governor of the
8 | State of California. Governor Schwarzencgger had been elected on October 7, 2003, in a special

9 | election, to replace Governor Gray [Davis.

0 32, On November 17, 2003, the Tribe sent additional correspondence to the State,

11 | expressing its frustration that after months of delay, numerous letters, and meetings, the Sta_tc

12 | remained unwilling to specify for the Tribe particular compact provisions and the reciprocal

13 ] concessions it would be willing to offer the Tribe. In its letter, the Tribe sent to the State a proposed
14 | compact, which followed the form of the Model Compact, and expressed its willingness to sign a

15 | compact in this form. The Tribe requested that the State either sign the enclosed form of compact, or
i6 | promptly provide its own proposed compact. '

7] 33,  The State responded on November 26, 2003, stating that the new administration

{8 | needed time “to get itself informed as to the refevant issues and choices, select a negotiating team,
19 § and then to continue as expeditiously as possible with the negotiation process.”

20 J4.  Throughout December 2003, the Tribe continued to try to identify contacts within the
21 | State who would be willing to negatiate with it. Seme communications to that end were had

22 { between counsel. The Tribe also called and wrote directly to the Legal Affairs Secretary of the

23 | Office of the Governor. In pan due to those efforts a further meeting was scheduled between the

3 { Trihe and the State Attorney General’s office.

25 35, Al that mecling, on January 6, 2004, which was not attended by anyone from the

26 | Governor's office, the Attorney General's office made ciear that it did not have authority to

27 [ nepottate a compact absent direction from the Governor as the State’s chicef executive, that the

28 | Auomey General's office did not know who the Governor’s appointed compact negotiator would be
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1 | (although they expected to have a name by the end of the week), thai the Attomey General's office
2 | did not know what a compact acceptable to the Governor would look like (although they said it
3 | would aimost certainly not be the Model Compact), and that the Attomney General's office had no

opinion on the proposed form of compact that the Tribe had submitted to the State on November 17.

2004-2005: Subsequent Negotiations and the Barstow Compact

4
5
6 36.  OnJanoary 7, 2004, Govemnor Schwarzenegger named as his lead negotiator for tribal
7 | gaming compacts attomney Daniel Kolkey, and the Tribe and the State recommenced compact

8 | negotiations. Al the State’s insistence, these negotiations focused on a new proposal from the

9 | Govermnor to butld an off-site casino, located in Barstow, Califomia, hundreds of miles south of the
10 | Tribe’s ancestral lands, in partnership with another Indian tribe. During these negotiations, there

11 | was littie or no discussion of coneluding a compact for gaming on the Tribe’s ancestral lands.

12 37, On Angust 17, 2005, after many months of negotiations, including with the other

13 | Indian tribe the State wanted Big Lagoon to partner with, the Tribe and the State entered into a

14 | Settlement Agreement, pursuant to which the iwo parties apreed to execute a tribal-state compact

15 | permitting class IIf gaming by the Tribe. Foremost among the consideration was that the Tribe

16 | agreed not 1o develop its ancestral reservation lands at Big Lagoon with a proposed casino, in

17 | exchange for a tribal-state compact permitting off-site gaming in Barstow and the Governor's

18 | backing of the project. The agreement provided for joint development of the Barstow casino with

19 | the Los Coyotes Band of Cahuilla and Cupeno Indians (“Los Coyotes™). The Barstow property

20 | would have had to be purchased by the Tribe, and then conveyed in trust to the Secretary of the

21 | Intericr. The City of Barstow had already indicated its support for the project.

22 38.  The Barstow Compact would have allowed the two Tribes to operate up to 2,250

23 | class 1[Il gaming devices on the Barstow casine site. As part of the Barstow Compact, the Tribe

14 | agreed o revenue sharing with the State, which would be scaled according to annual net winnings,
25 ¥ and would begin at 16% of the Tribe’s annual net winnings. The Tribe also agreed to contribute to
26 § the Revenue Sharing Trust Fund, to share its eamings with non-gaming tribes. The Tribe aiso

27 | agreed to provisions mitigating off-site reservation environmental impacts in Barstow, und various

28
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1 | concessions to organized labor, candilions that did not apply o the 58 tribes that had pfeviuusly
7 | entered into the Model Compact under Gray Pavis® administration.
3 9. The Setilement Agreement and Barstow Compact provided that if certain conditions
4 § were not met, such as the Secretary of the Interior not approving the Agreement or Compact, or the
5 | Secretary declining to accept the designated Barstow property site into trust for the Tribe, or the
& | Compact not being ratified by the Califomia Legislature by  specified date in 2007, that the parties®
7-| obiigations under the Agreement shall terminate and the Compact shall become null and void and
8 | new compact ncgotiations and if necessary litigation pursuant to IGRA would follow.
9 | 2006-2007; Legislative Consideration of the Barstow Compact
i0 40,  Govemor Schwarzenegger announced the signing of the Barstow Compact on
11 | September 9, 2005, too late for consideration during the 2005 legislative session in Sacramento. In
12 | the apnouncement, he hailed the benefits of the Compact, which included moving the Tribe's
13 | gaming project away from the Big Lagoon coastal site, resolving th-c longstanding litigation,
14 § consolidating two tribed’ proposed gaming operations into one, bringing economic investment and
15 | business and jobs to the challenged economy of Barstow, and generating revenues for the State,
16 41.  The proposed legislation for the ratification of the Barstaw Compact was introduced
17 | during the 2006 legislative scssion. However, the Compact was not ratified b;:forc the 2006
18 | legislative session ended, The Compoct never made it out of [egis]alive committee, owing to
19 ‘ opposition from politically powerful, already-gaming Southern California tribes who were opposed
20 | to the potential competition of a new Indian casina in Southem California, as well as oppased to the
21 | organized labor precedent the Compact would set. The committees who held hearings on the
22 | Barstow Compact included legislators in whose districts the well-heeled Southern Califomia tribes
23 | and their casinosthotels were located, The Legislature refused to catify the Compact negotiated by
21 | Govemor Schwarzenegger,
a5 42, Inthe 2007 legislative session, again, the Barstow Compact never made it out of
26 | legislaiive committee, owing to the conlinued opposition of the politically influential Southermn
27 | Culifomia gaming tribes. While the Barstow Compact {anguished in Sacramento, the five wealthiest
28 | wibes who opposed Ithat Compact n¢gotiated-and had ratified by the Legislature compact .
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{ | amendments that would grant them additional gaming devices - from 2,000 devices to up to 7,500

2 | devices, for example — as well as the right to build second, and in one case a third, class IT gaming

3 | casinos.
4 43, With the expiration of the 2007 legislative session, and the Legislature’s refusal,
5 | agam, to ratify the Compact negotiated by the Governor, the Barstow Compact expired on

September 17, 2007. The two years of delay suffered by the Tribe, and lost opportunity, and

-~

considerable burden, both in pursuing ratification in Sacramento and embarking on the fee-to-trust

8 | process in Washington, D.C. for the Barslow site, were for naught,

o 44.  Asenvisaged by the terms of their Settlement Agreement, the Tribe and thg State
10 | commenced new compact negotiations, pursuant to the Tribe’s written request dated September 18,
11 | 2007. The parties also filed a stipulation dismissin g without prejudice the previous lawsuit, Case
12 | No. C-99-4995-CW, on November 9, 2007. The Order dismissing the action was filed on November
13 { 13.2007. |
14 | 2007-2009 — The Laiest Round of Compact Negotiatlons
i5 45.  Following the expiration of the Barstow Compact, on account of the State
16 | Legislature’s refusal to ratify the Compact, the Tribe requested the commencement of 2 new round
17 | of compact negotiations, in accordance with the provisions of the Settlement Agreement. Governor
18 | Schwarzenegger's lead tribal compact negotiator was by then his Legal Affairs Secretary, Andrea
15 | Lynn Hoch.
20 46. At the outset of these further comnpact negotiations, and notwithstanding the Tribe's
21 | express desire to negotiate a compact for gaming on its trust lands contiguous to the Big Lagoon and
22 | to hear what proposed gaming compact pravisions the Gavernor might have in mind for that site, the
23 | Suwate renewed its proposal to investigate alternative off-reservatian sites, as distinct from the Tribe's
24 | existing trust lands. On January 31, 2008, the Stétc presented the Tribe with its proposal for
25 | altemative casino sites. The State sought to prioritize pursuit of these off-reservation sites which,
36 [ while located in Humbaoldt County, would nonetheless have required the Tribe to go through
37 | additjunal tme-consuming and extensive bureaucratic steps, federal and locai, to enable

28 | development on those siles, and would have added an estimated three to five years before
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1 | development on the sites could commence. The State’s first priority site would have required the

2 | Tribe to facilitate the acquisition of a new parcel of off-reservation property, frofn an unknown

3 | owner no less. The State’s second priority would have required employee and patron parking and

4 other amenities to be located off-site, and relocation of the Tribe's existing iribal housing 'oﬁ the

5 § reservation. The State’s third priority would dictate the location of the casino project on-site in such

6 | away as to require relocation of existing tribal housing, Under the State’s proposal, each of these

7 | prionitized sites would have to be pursued in sequence, along with numerous federal, state, county,

8 | local, and third-parly approvals. And in each case, the closer the Tribe’s desired casino i)mjcct CAme
9 | to beinglocated on the Tribe’s trust lands, the smaller the State insisted the project be, in terms of

10 | both paming devices {(down from 500 to 250 to 175) and hotel rooms {(from 100 to 50 to 50).

H 47.  Following a further negotiating session on February 25, 2008, in which Lhe Tribe

12 { reiterated that it was unwilling to suffer the ndded delay, cost and unceﬁainl_y of oﬁ—mscwatibn gites,

i3 | by letter dated March 21, 2008 the Tribe repeated its concerns about the proposed limitations placed

14 | by the State on the number of gaming devices it could opcrétc,'aﬁd Lhe cap on the number rooms in

15 | the planned casino hotel. The Tribe expressed its belief that such restrictions would not allow it to

16 | remain competitive with other similarly situaled casinos, and proposed that the State allow a casino

17 | with 350 gaming devices and a 120-room hotel, with some design restrictions.

18 48, The Statc roplied wilh another proposal on May 2, 2008, emphasizing iis desire to

19 | explore using a site other than the Tribe's existing mncheria. That failing, the State expressed its

20 | willingness to consider permitting a casino on the Tribe's rancheria site, with authorization to

21 | operate only up ta 99 gaming devices, and the State insisted on a limited 50-room hotel located on a

22 | separate parcel of land held in trust by the Tribe. This State proposal 2lso contained revenue sharing

23 | requirements, with a minimum of 10% of the Tribe’s annual net winnings as a required contribution

24 | tothe Stale, as well as a long list of devclopment conditions. -

25 49, As negotiations continued, the Tribe made numerous efforts to accommodate the -

26 | Sme's objectives: (1) it accepted various non-¢conomic compact terms that paralieled the terms of

27 | compacts recently concluded between the State and other tribes, (2} it atempted to address the

38 | Stute’s concems about the poiential environmental impacts of the casino development, and engaged
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1 } another architect and an environmental engineer to evaluate and modify the construction plans for

the ¢asino, 1o develop agreeable mitigation measures, and (3) it expressed a willingness to lower the

I

3 | number of slot machines it had requested for the casino, to 300, below which the financial viability

of the project was threatened.

50.  Moreaver, the Tribe made clear that it did nat want the geographic “exclusivity”

=

provision offered by the State, as it believed that such provision was a meaningless concession,

7 | given the lack of non-tribal gaming compeiildrs in proximity to 1h¢;, proposed casino site. Not

8 | desiring or needing such exclusivity, the Tribe also questioned the State’s proposed revenue sharing
9 | provisions, since approximateiy 40 other tribes in the State operate up to 350 class Il gaﬁ:ing

10 | casinos without any such conditions. The Tribe regarded the disparate treatment the State proposed
11 | with regard 1o revenue sharing requirements as detrimental to its ability to operate a profitable

12 | enterprise, because given the relatively small size of the proposed casino development, pledging

13 | 10% of its gross income to the State would hinder the Tribe's ability to achieve a profitable economy
14 | of scale, particularly with regard to labor, equipment costs, and facility development and

i5 | maintenance, though the Tribe was open to compromise at some lower number.,

16 51, On October 6, 2008, the Tribe made a further, final offer to the State, for terms that it
17 | would be willing 10 accept in a compact. The Tribe requested; (1) the satne gaming rights as the

18 | tnbes that had signed the 1999 Model Compact; (2) the ability to operate up to 350 cless III gaming
19 | devices, with the same future licensing terms as the Tribes that had signcd the Model Compact;

20 | (3} an agreement that the Big Lagoon rancheria site is the proper location for the proposed casino,

21 | witha h;)tcl of up to 100 rooms; and {4) various height restrictions, property line setbacks, etc. The;
22 | Tribe statcd that if the parties did not conclude an agreement by November 7, 2008, it would have no
23 | choice but to resume ]mganon in order 10 remedy the impasse.

24 52, The State fCJCCth the Tribe's offer. The parties did not conclude a compact by the

25 | stated time, and have not done s0 since.

26
27
33
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i CLAIM FOR RELIEF FOR BAD FAITH NEGOTIATION OF

TRIBAL-ST. AMING COMPACT

5
3 IGRA 25 U.S.C, § 2710(d

4 33.  Plaintiff Big Lagoon Rancheria incorporates paragraphs 1 through 52 above in this

5 | cause of action by this reference.

6 54.  Asdescribed above, the Big Lagoon Tribe has been in discussions with the State for

7 | the past nearly fifieen years toward the forma{‘ion of a tribal-state compact to govern class Il gaming

g | activities on its reservation lands under IGRA,

9 55, Yet over the ycars, including the past 18 months, the State has insisted on imposing
10 | compact provisions that other tribes operating gaming facilities in the State have not been subjected
11 | to. The State has insisted upon environmental mitigation regulations, above and beyond those
i2 { Imposed on any (ribe operating a casino in California. The State has insisted upon various revenue
13 { sharing provisions, which it has not applied to the majority of other tribes conducting gaming in the
14 | State, and whicls it has not extracted from any tribe to which it had not granted exclusivity in
15 | cxchange. The State at various times has also proposed relocating the Tribe's casino to an off-

16 | reservation site, notwithstanding that it has no snthority to require such relocation.
17 56.  The Tribe has made numerous attempts to accommodate the State's concems about )

18 | potenual environmenta] impacts, to the extiteme point of agreeing to a State-proposed compact
19 { permitting class IIT gaming at an off-reservetion site in Barstow, But after two full legislative
20 | sessions, the State Legistature failed and refused to ratify the Barstow Compact, as a result of which
2] | nexpired.

12 57. Fﬁ]lowing the second year's failure of the Legislature to ratify the Barstow Compact,
ki l_hc Tribe and State renewed compact negotiations. This last round of compact negotiations hag

24 3 railed {o yield a tnibal-state compact. The State has continued to attempt to drive the Tribe oway

25 | from its ancestral trust lands, to off-reservaiion sites plagued with added detay, expensc and

26 | uncertainly. In the process, the State has sought to punish the Tribe by offering it more onerous and
37 Iicss egenergus compact lerms for gaming on its existing trust lands as compared to other off-

28 | reservation sites. The State’s more recent offers 1o the Tribe would allow fewer gaming devices and
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I | impose greater restrictions than its previous offers. And the State is insisting that the Tribe accept a

territorial exclusivity provision as the quid pro quo for the State’s revenue sharing demands, even

[[>]

though the Tribe is not interested in and does not want such exclusivity. In sum, the State is not, and
has not been, ncgotiatiﬁg in pood faith within the meaning of IGRA.

58.  IGRA provides a cause of action wilh respect to a tribal-state compact where the State
has failed “to conduct such negotiations in good faith.” 25 U.'S.C. § Z710(dXTAX(D). An action:
under IGRA may be initiated 180 days after the Tribe asked the State to enter into negotiations. Id.,

§ 2710(d)(7)(B){i). The Tribe and the State apreed to a 120-day negotiating period according to the

R LY. T

terms of their Settlement Agreement, - Either way, more than the requisite time has elapsed since the

10 | Tribe requested the recommencement of compact negotiations on September 18, 2007.

11 59.  Well more than a decade after its first request to begin compact negotiationé. the

12 | Tribe today is in no better position than where it began, and remains without a compact from the

13 | State authorizing class III gaming, Over the same period of time, lh;: State has signed compacts with|

14 | dozens of other tribes, permitting class IIT gaming, without the regulatory restrictions it seeks to

Is ilﬁpose-upon the Big Lagoon Tribe. Despite years of attempled negotiations by the Tribe, and

16-] despite the Tribe’s wil!ingnc#s to work with the State to accommodate many of its concerns, the

17 | State has refused to make any--fegally- material concessions in exchange for those offered by the

18 | Tribe. o -

19 WHEREFORE, plaintiff Big Lagoon Rancheria demands judgment against defendant State
20 | of California as follows: -

| 21 | a. An order finding that- the State has not negotiated in good faith, within the

-7 | meaning of IGRA, with the Tribe toward the formation of a tribal-state compact for class Il gaming
33 } onits lands; |
24 b. An order mandating that lﬁe State and Tribe conclude a cﬁmpacl within the
15 | 60-day period prescribed by 25 US.C. § é'! 10(d)(7), failing which the parties shall submit their best
16 | and final cormpact proposals to a court-appointed mediator, who will then elect and implement the
27 | proposal which best comports with the provisions of IGRA and other applicuable federat law, and as
18 | otherwise contemplated by IGRA; and
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] c. For such other and further relief as the Court deems equitable, just and proper.

3 | Dated: Aprit 3, 2009 Peter J. Engstrom
Irene V. Gutiermez
4 BAKER & McKENZIE LLP

6 By:

Peter I. Engftroln
7 Attameys for Plaintiff
BIG LAGOON RANCHERIA
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Date Filed

Docket Text

04/03/2009

[t

COMPLAINT Pursuant to the Indian Gaming Regulatory Act against State of
California (Filing fee $ 350.00, receipt number 34611030700). Filed by Big
Lagoon Rancheria. (gba, COURT STAFF) (Filed on 4/3/2009) (gha, COURT
STAFF). (Additional attachmeni(s) added on 4/6/2009; # 1 Civil Cover
Sheet) (gba, COURT STAFF). (Entered: 04/03/2009)

04/03/2009

3]

Certificate of Interested Entities or Persons by Big Lagoon Rancheria (gba,
COURT STAFF) (Filed on 4/3/2009) (gba, COURT STAFF). (Entered:
04/03/2009)

04/03/2009

ADR SCHEDULING ORDER: Case Management Statement due by
7/24/2009, Case Management Conference set for 7/31/2009 01:30 PM. (gba,
COURT STAFF) (Filed on 4/3/2009) (Entered: 04/03/2009)

04/03/2009

N

Summons Issued as to State of California. (gba, COURT STAFF) (Filed on
4/32009) (Entered: 04/03/2009)

04/03/2009

CASE DESIGNATED for Electronic Filing, {(gba, COURT STAFF) (Filed on
4/3/2009) (Entered: 04/03/2009)

04/16/2009

]

ORDER RELATING CASE. Case reassigned to Judge Hon. Claudia Wilken
for all further proceedings. Judge Magistrate Judge Joseph C, Spero no lenger
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asgigned to the case, Case Management Conference set for 8/4/2009 02:00
PM.. Signed by Judge Claudia Wilken on 4/16/09. (cp, COURT STAFF)
(Filed on 4/16/2009) (Entered: 04/17/2009)

04/20/2009

e

SUMMONS Returned Executed by Big Lagoon Rancheria, State of
Celifornia served on 4/3/2009, answer due 4/23/2009. (Engstrom, Peter)
(Filed on 4/20/2009) (Entered: 04/20/2009)

04/20/2009

[ |

CERTIFICATE OF SERVICE by Big Lagoon Rancheria re § Order Relating
Case, Create Case Relationship, Set Hearings, Case Assigned/Reassigned,,,,
and Judge Wilken's Standing Orders (Engstrom, Peter) (Filed on 4/20/2009)
(Entered: 04/20/2009)

04/23/2009

(=]

ANSWER to Complaint Pursuant to the Indian Gaming Regulatory Act
byState of California. (Kaufman, Peter) (Filed on 4/23/2009) (Entered:
04/23/2009}

05/12/2009

MOTION for Judgment on the Pleadings filed by State of California. Motion
Hearing set for 6/18/2009 02:00 PM in Courirocom 2, 4th Floor, Oakland.
(Kaufman, Peter) (Filed on 5/12/2009) (Entered: 05/12/2009)

05/12/2009

Reguest for Judicial Notice re  MOTION for Judgment on the Pleadings
filed byState of California, (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Bxhibit C-2, # 5 Exhibit D, # 6 Exhibit E, # 7 Exhibit F)
(Related document(s) ¢ ) (Kaufman, Peter) (Filed on 5/12/2009) (Entered:
05/12/2009)

05/22/2009

STIPULATION Continuing Hearing Date From June 18, 2009 to June 23,
2009 re 9 MOTION for Judgment on the Pleadings - by Big Lagoon
Rancherin. (Attachments: # 1 Proposed Order){Engstrom, Peter) (Filed on
522/2009) Modified on 5/27/2009 (cp, COURT STAFF). (Entered:
05/22/2009)

05/28/2009

Memorandum in Opposition re  MOTION for Judgment on the Pleadings
filed byBig Lagoon Rancheria, (Gutierrez, Irene) (Filed on 5/28/2009)
(Entered: 05/28/2009)

05/28/2009

Request for Judicial Notice re 12 Memorandum in Opposition fo Defendant's
Motion for Judgment on the Pleadings, filed byBig Lapoon Rancheria.
(Attachments: # 1 Exhibit [, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5
Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, # § Exhibit 8, # ¢ Exhibit 9, # 10
Exhibit 10, # 11 Exhibit 11)(Related document(s) 12 ) (Gutierrez, Irene)
(Filed on 5/28/2009) (Entered: 05/28/2009)

05/28/2009

Proposed Order re 9 MOTION for Judgment on the Pleadings , Denying
Defendant's Motion for Judgment on the Pleadings, by Big Lagoon
Rancheria, (Gutierrez, Irene) (Filed on 5/28/2009) (Entered: 05/28/2009)

05/29/2009

ORDER granting re 11 Stipulation Continuing Hearing Date on Defendant's
Moton for Judgmert on the Pleadings, filed by State of California, Big
Lagoon Rancheria Motion Hearing set for 6/25/2009 02:00 PM in Courtroom
2. 4th Floor, Qakland.. Signed by Judge Claudia Wilken on 5/29/09, (scc,
COURT STAFF) (Filed on 5/29/2009) (Entered: 05/29/2009)
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06/04/2009)
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Reply 1o Opposition re @ MOTION for Judgment on the Pleadings filed
byState of California, (Kaufman, Peter) (Filed on 6/4/2009) (Entered:

06/04/2009

Propesed Order re 3 MOTION for Judgment on the Pleadings by State of
California. (Kaufman, Peter) (Filed on 6/4/2009) (Entered: 06/04/2009)

06/25/2009

CLERKS NOTICE RE CHANGE IN COURTROOM (sce, COURT STAFF)
(Filed on 6/25/2009) (Entered: 06/25/2009)

06/25/2009

Minute Entry: Motion Hearing held on 6/25/2009 before Claudia Wilken
(Date Filed: 6/25/2009) re 3 MOTION for Judgment on the Pleadings. (Court
Reporter Diane Skillman.) (sce, COURT STAFF) (Date Filed: 6/25/2009)
(Entered: 06/25/2009)

06/26/2009

Further Bncﬁng Requested by Court'’s Order of June 25, 2009 filed byState of
California, (Attachments: # ] Exhibit A, Part 1, # 2 Exhibit A, Part 2) .
(Kaufman, Peter) (Filed on 6/26/2009) Modified on 6/29/2009 (cp, COURT
STAFF). (Entered: 06/26/2009)

06/29/2009

ORDER by Judge Claudia Wilken denying 9 Motion for Judgment on the
Pleadings (scc, COURT STAFF) (Filed on 6/29/2009) (Entered; 06/29/2009)

07/05/2009

STIPULATION Continuing Case Management Conference by State of
California, (Attachments: # } Proposed Order Continuing Hearing Date for
Case Management COnference)(Kauﬁnan Peter) (Filed on 7/9/2009)
{Entered: 07/09/2009)

07/14/2009

ORDER re 22 GRANTING STIPULATION Continuing Case Management
Conference. Initial Case Management Conference set for 8/11/2009 02:00
PM.. Signed by Judge CLAUDIA WILKEN on 7/14/09, (scc, COURT
STAFF) (Filed on 7/14/2009) (Entered: 07/14/2009)

07/22/2009

ADR Clerks Notice re: Non-Compliance with Court Order. (tjs, COURT
STAFF) (Filed on 7/22/2009) (Entered: 07/22/2009)

07/24/2009

NOTICE of need for ADR Phone Conference (ADR L.R. 3-5 d) (Engsirom,
Peter) (Filed on 7/24/2009) (Entered: 07/24/2009)

07/28/2009

ADR Cerlification (ADR L.R. 3-5 b) of discussion of ADR options filed by
Plaintiff Big Lagoon (Engstrom, Peter) (Filed on 7/28/2009) (Entered:
07/28/2009)

07/28/2009

ADR Clerks Notice Setting ADR Phone Conference on 8/5/09 at 11:30 a.m.
Please take note that plaintiff's counsel initiates the call to all parties. (sgd,
COURT STAFF) (Filed on 7/28/2009) (Entered: 07/28/2009)

08/04/2009

JOINT CASE MANAGEMENT STATEMENT filed by Big Lagoon
Rancheria, State of California, (Gutierrez, Irene) (Filed on 8/4/2009)
Modified on 8/5/2009 (cp, COURT STAFF). (Entered: 08/04/2009)

08/04/2009

REPORT of Rule 26(f) Planning Meeting Joint Report re Discovery Plan and
Other Matters. (Gutierrez, Irene) (Filed on 8/4/2009) (Entered: 08/04/2009)

08/05/2009

ADR Remark: ADR Phone Conference held by RWS on 8/5/09, A further
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ADR Phone Conference has been scheduled for 12/15/09 at 11:30 a.m. (sgd,
COURT STAFF) (Filed on 8/5/2009) (Entered: 08/05/2009)

08/15/2009

MINUTE ORDER AND CASE MANAGEMENT ORDER: Further Case
Management Conference set for 6/3/2010 02:00 PM. Motion Hearing set for
6/3/2010 02:00 PM.. Signed by Judge Claudia Wilken on 8/19/09. (sce,
COURT STAFF) (Filed on 8/19/2009) (Entered: 08/19/2009)

11/12/2009

NOTICE of Change In Counsel by Randall Anthony Pinal (Attachments: # 1
Certificate of Service)(Pinal, Randall) (Filed on 11/12/2009) (Entered:
11/12/2009)

11/16/2009

ADR Remark: The ADR, Phone Conference scheduled for 12/15/05 has been
changed to 12/16/09 at 10:00 a.m. (sgd, COURT STAFF) (Filed on
11/16/2009) (Entered: 11/16/2009)

12/08/2009

STIPULATION AND [PROPOSED] ORDER CONTINUING FACT
DISCOVERY COMPLETION DEADLINE by Big Lagoon Rancheria, State of
California, (Engstrom, Peter) (Filed on 12/8/2009) Modified on 12/9/2009
(cp, COURT STAFF). (Entered: 12/08/2009)

12/16/2009

MOTION for Protective Order Against Plaintiff's Request for Production of
Documents and Any Further Digcovery Related to Plaintiff's Claim for Bad
Faith Negotiation of a Tribal-State Gaming Compact filed by State of
California. Motion Hearing set for 2/18/2010 02:00 PM in Courtroom 2, 4th
Floor, Oakland, {Attachments: # 1 Memorandum of Points and Authorities, #
2 Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # § Certificate of Service)(Pinal,
Randall} (Filed on 12/16/2009) (Entered: 12/16/2009)

12/16/2009

ADR Remark: ADR Phone Conference held by RWS on 12/16/09. (sd,
COURT STAFF) (Filed on 12/16/2009) (Entered: 12/16/2009)

12/21/2009

ORDER REFERRING CASE {o Magisirate Judge for Discovery purposes.
Signed by Judge Claudia Wilken on 12/21/09. (scc, COURT STAFF) (Filed
on 12/21/2009) (Entered; 12/21/2009)

12/21/2009

CASE REFERRED to Magistrate Judge Magistrate Judge Joseph C. Spero for
Discovery (wh, COURT STAFF) (Filed on 12/21/2009) (Entered:
12/21/2009)

12/21/2009

ORDER re 32 granting STIPULATION CONTINUING FACT DISCOVERY
COMPLETION DEADLINE. Signed by Judge Claudia Witken on 12/21/09,
{scc, COURT STAFF) (Filed on 12/21/2009) (Entered: 12/21/2009)

12/21/2009

MOTIONS 33 MOTION for Protective Order Against Plaintiff's Request for
Production of Documents and Any Further Discovery Related to Plaintiff's
Claim for Bad Faith Negotiation of a Tribal-State Gaming Compact
REFERRED to Judge Magistrate Judge Joseph C. Spere. (cp, COURT
STAFF) (Filed on 12/21/2009) (Entered: 12/22/2005)

01/06/2010

NOTICE OF REFERENCE, TIME AND PLACE OF HEARING AND
ORDER Setting Hearing on 33 MOTION for Protective Order Agains?
Plaintiff's Request for Production of Documents and Any Further Discovery
Related to Plaintlff’s Claim for Bad Faith Negotiation of a Tribal-State
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Gaming Compact : Motion Hearing set for 2/26/2010 at 09:30 AM in
Courtroom A, 15th Floor, San Francisco. Opposition due by 1/29/10 and
teply due by 2/5/10. Signed by Judge Joseph C, Spere on 1/5/10. (klh,
COURT STAFF) (Filed on 1/6/2010) (Entered: #1/06/2010)

01/29/2010

Memorandum in Opposition re 33 MOTION for Protective Order Against
Plaintiff's Request for Production of Documents and Any Further Discovery .
Related 1o Plaintiff's Claim for Bad Faith Negotiation of a Tribal-State
Gaming Compact filed byBig Lagoon Rancheria, (Jackson, Bruce) (Filed on
1/29/2010) (Entered: 01/29/2010)

01/29/2010

DECLARATION of Bruce H. Jackson in support of re 37 Memorandum in
Qpposition re 33 MOTION for Protective Order Against Plaintiff's Request
for Production of Documents filed byBig Lagoon Rancheria. (Aftachments: #
1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C)(Related documeni(s) 37 } (ackson,
Bruce) (Filed on 1/29/2010) Modified on 2/1/2010 (cp, COURT STAFF),
(Entered: 01/29/2010)

01/29/2010

Request for Judicial Notice re 37 Memorandum in Opposiﬁon, to Dejendant’s
Motion for Protective Order filed byBig Lagoon Rancheria. (Aftachments: #
1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4}{Related document(s)
37) (Jackson, Bruce) (Filed on 1/29/2010) (Entered: 01/29/2010)

0172972010

(Con't) EXHIBITS 5-6 1e 39 Request for Judicial Notice filed byBig Lagoon
Rancheria. (Attachments: # 1 Exhibit 5, # 2 Exhibit 6)(Related documenit(s)
39 ) (Jackson, Bruce) (Filed on 1/29/2010) Modified on 2/1/2010 (cp,
COURT STAFF). (Entered: 01/29/2010)

01/29/2010

(Con't) EXHIBIT 7 (part 1) re 39 Request for Judicial NoticeRequest for
Judicial Notice filed byBig Lagoon Rancheria. (Attachments: # 1 Exhibit 7
Part 1)(Related dogument(s) 37 ) {Jackson, Bruce) (Filed on 1/29/2010)
Modified on 2/1/2010 {cp, COURT STAFF), (Entered: 01/29/2010)

01/29/2010

{Con't) EXHIBITS 7 (part 2) re 39 Request for Judicial filed byBig Lagoon
Rancheria. (Attachments: # 1 Exhibit 7 Part 2)(Related documeni(s) 39 )
(Jackson, Bruce) (Filed on 1/29/2010) Modified on 2/1/2010 (cp, COURT
STAFF). (Entered: 01/25/2010)

01/29/2010

Proposed Order Denying re 33 Motion for Protective Order by Big Lagoon
Rancheria, (Jackson, Bruce) (Filed on 1/29/2010) Modified on 2/1/2010 (cp,
COURT STAFF). (Entered: 01/29/2010)

02/05/2010

Reply to Opposition to Defendant’s Motion for a Protective Order Against
Plaintiff’s Request for Production of Documents filed byState of California,
{Attachments: # 1 Exhibit A, # 2 Certificate of Service)(Pinal, Randall) (Filed
on 2/5/2010} (Entered: 02!05/2010)

02/08/2010

Letter from Peter J. Engstrom requesting permission to appear telephonically
Jor hearing on 2/26/2010 at 9:30 a.m.. (Engstrom, Peter) (Filed on 2/8/2010)
{(Entered: 02/08/2010)

02/05/2010

46

ORDER GRANTING 1e 43 Letter filed by Big Lagoon Rancherin for Peter
Engsirom to appear telephonically at the motion hearing on 2/26/10. Signed
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by Judge Joseph C. Spero on 2/9/10. (klh, COURT STAFF) (Filed on
2/9/2010} (Entered: 02/09/2010)

02/23/2010

CLERKS NOTICE Continuing Motion Hearing on Dft's Motion for
Protective Order Against Pla’s Request for Production of Decument and any
Further Discovery Related to Plaintiff's Claim for Bad Faith Negotiation of a
Trial State Gaming Compact. Motion Hearing prev. set for 2/26/10 at 9:30
AM has been continued to 3/5/2010 at 09:30 AM in Courtroom A, 15th Floor,
San Francisco, (klh, COURT STAFF) (Filed on 2/23/2010) (Entered:
02/23/2010)

02/26/2010

MOTION to Continue Fact Discovery Completion Date filed by State of
California. Motion Hearing set for 4/8/2010 02:00 PM in Courtroom 2, 4th
Floor, Oakland, (Attachments: # 1 Memorandum of Points and Authorities, #
2 Declaration of Randall A, Pinal, # 3 Exhibit A, # 4 Exhibit B, # 5 Exhibit C,
# 6 Exhibit D, # 7 Exhibit E, # 8 Exhibit F, # 9 Exhibit G, # 10 Exhibit I, #
11 Exhibit I, # 12 Exhibit J, # 13 Proposed Order, # 14 Certificate of Service)
(Pinal, Randall) (Fited on 2/26/2010) (Entered: 02/26/2010)

03/02/2010

ORDER REFERRING MOTION: 48 MOTION to Continue Fact Discovery
Completion Date filed by State of California. Signed by Judge Claudia
Wilken on 3/2/10, {(scc, COURT STAFF) {Filed on 3/2/2010) (Entered:
03/02/2010)

03/02/2010

**¥Deadlines terminated. (scc, COURT STAFF) (Filed on 3/2/2010)
(Entered: 03/02/2010)

03/03/2010

MOTION to Stay Proceedings and, Alternatively, 1o Continue Dispositive
Motion Filing and Hearing Dates filed by State of California. Motion
Hearing set for 4/8/2010 02:00 PM in Courtroom 2, 4th Floor, Qakland,
{Attachments: # 1 Memorandum of Points and Authorities in Support of
Motion, # 2 Declaration of Randall A. Pinal in Support of Motion, # 3
Proposed Order)(Pinal, Randall) (Filed on 3/3/2010) (Entered: 03/03/2010)

03/04/2010

STIPULATION to Hear on Shortened Time Defendant's Motion io Continue
Fact Discovery Completion Date by State of California, Big Lagoon
Rancheria. (Attachments: # 1 Proposed Order, # 2 Certificate of Service)
(Pinal, Randall) (Filed on 3/4/2010) Modified on 3/5/2010 {cp, COURT
STAFF), (Entered: 03/04/2010)

03/04/2010

State of California, Big-Lagoon Rancheria. (Attachments: # ] Proposed

STIPULATION fo Continue Dispositive Motion Filing and Hearing Dates by

Order, # 2 Certificate of Service)(Pinal, Randall} (Filed on 3/4/2010)
Modified on 3/5/2010 (cp, COURT STAFF), (Entered: 03/04/2010)

03/05/2010

ORDER GRANTING re 51 Stipulation filed by State of California to hear
Dit's Motion to Continue Fact Discovery Completion Date, Signed, as
modified, by Judge Joseph C. Sperc on 03/04/10, (klh, COURT STAFF)
(Filed on 3/5/2010) (Entered; 03/05/2010)

03/05/2010

Minute Entry: Motion Hearing held on 3/5/2010 before Joseph C. Spero re 33
MOTION for Protective Order Against Plaintiff's Request for Production of
Documenis and Any Further Discovery Related to Plaintiff’s Claim for Bad

htips://ecf.cand.uscourts,gov/cgi-bin/DkiRpt.pl?104108127265054-L_1_0-1 2/8/2012
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Faith Negotiation of a Tribgl-State Gaming Compact filed by State of
California. Motion Denied, Court to prepare Order, {Court Reporter Lydia
Zinn.} (klh, COURT STAFF) (Date Filed: 3/5/2010) (Entered: 03/05/2010)

03/05/2010 55 | Memerandum in Opposition re 48 MOTION to Continue Fact Discovery
Completion Date filed byBig Lagoon Rancheria..(Attachments: # 1 Proposed
Order Denying Defendant’s Motion to Continue Fact Discovery Completion
Date)(Jackson, Bruce) (Filed on 3/5/2010) (Entered: 03/05/2010)

03/08/2010 56 | NOTICE OF REFERENCE, TIME AND PLACE OF HEARING, ORDER
Setting Hearing on 48 MOTION to Continue Facf Discovery Completion
Date : Motion Hearing specially set for 3/17/2010 at 09:30 AM in Courtroom
A, 15th Floor, San Francisco. Signed by Judge Joseph C. Spero on 03/08/10.
(klh, COURT STAFF) (Filed on 3/8/2010} (Entered: 03/08/2010)

03/08/2010 57 | STIPULATION to Continue Dispositive Motion Filing and Hearing Dates by
State of Califomisa, Big Lagoon Rancheria. (Attachments: # 1 Proposed
Order, # 2 Certificate of Service)(Pinal, Randall) (Filed on 3/9/2010)
Modified on 3/10/2010 (cp, COURT STAFF). (Entered: 43/09/2010)

03/10/2010 58 | Reply ta Opposition o Defendant's Motlon to Continue Fact Discovery
Completion Date filed byState of California. (Attachments: # 1 Declaration of
Randall A. Pinal in Support of Defendant's Motion to Continue Fact
Discovery Completion Date, # 2 Exhibit K, # 3 Exhibit L, # 4 Exhibit M, # 5
Exhibit N, # 6 Certificate of Service){Pinal, Randall) (Filed on 3/10/2010)
{(Entered: 03/10/2010)

03/15/2010 59 | Transcript of Proceedings held on 03/05/2010, before Judge Joseph C. Spero.
Court Reporter/Transcriber Lydia Zinn, Telephione number (415) 531-6587,
Per General Order No. 59 and Judicial Conference policy, this transcript may
be viewed only at the Clerks Office public terminal or may be purchased
through the Court Reporter/Transcriber until the deadline for the Release of -
Transcript Restriction. After that date it may be obtained through PACER.
Any Notice of Intent to Request Redaction, if required, is due no later than 5
business days from date of this filing, Release of Transcript Restriction set for
6/14/2010, (Zinn, Lydia) (Filed on 3/15/2010) (Entered: 03/15/2010)

03/17/2010 60 | Minute Entry: Motion Hearing held on 3/17/2010 before Joseph C. Spero re
48 MOTION to Continue Fact Discovery Completion Date filed by State of
California. Motion Hearing set for 8/19/2010 at 02:00 PM in Courtroom 2,
4th Floor, Oakland before Judge Wilken.(Court Reporter Lydia Zinn.) (kih,
COURT STAFF) (Date Filed: 3/17/2010) (Entered: 03/17/2010)

03/18/2010 61 | Memorandum in Opposition re 50 MOTION {o Stay Proceedings and,
Alternatively, to Continue Dispositive Motion Filing and Hearing Dates filed
byBig Lagoon Rancheria. (Attachments: # | Proposed Order Denying
Defendant's Motion to Stay Proceedings)(Gutierrez, Irene) (Filed on
3/18/2010) (Entered: 03/18/2010)

03/18/2010 62 { Declaration of Bruce H, Jackson in Support of 61 Memorandum in

: Opposition, o Defendant's Motion to Stay Proceedings filed byBig Lagoon
Rancheria, (Attachments; # 1 Exhibit 1)(Related document(s)} 61 ) (Gutierrez,
Irene) {Filed on 3/18/2010) (Entered: 03/18/2010)
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Request for Judicial Notice re 61 Memorandum in Opposition, 7o Defendant’s
Motion to Stay Proceedings filed byBig Lagoon Rancheria, (Attachments: # ]
Exhibit 1, # 2 Exhibit 2)(Related document(s) 61 ) (Gutierrez, Irene) (Filed
on 3/18/2010) (Entered: 03/18/2010)

03/19/2010

ORDER by Judge Joseph C. Spere Denying 33 Motion for Protective Order
(jeslc2, COURT STAFF) (Filed on 3/19/2010) (Entered: 03/19/2010)

03/22/2010

STIPULATION to Continue Dispositive Motlon Filing and Hearing Dates by
State of California, Big Lagoon Rancheria. {Attachments: # 1 Proposed
Order, # 2 Certificate of Service)(Pinal, Randall) (Filed on 3/22/2010)
Modified on 3/23/2010 (cp, COURT STAFF). (Entered: 03/22/2010)

03/23/2010

STIPULATION AND CRDER TO CONTINUE DISPOSITIVE MOTION
FILING AND HEARING DATES. Sel/Reset Deadlines: Big Lagoon's
dispositive motion filed by 6/17/10; State's Opposition and any cross-motion
due by 7/1/2010. Big Lagoon's Replies/cross opposition due by 7/15/2010,
State's surreply due by 7/22/10. Motion Hearing set for 8/12/2010 at 02:00
PM before Judge Clandia Wilken, Signed by Judge Joseph C. Spero on
03/23/10. (klh, COURT STAFF) (Filed on 3/23/2010) (Entered: (3/23/2010)

03/25/2010

ORDER re 65 granting STIPULATION to Continue Dispositive Motion
Filing and Hearing Dates.Motion and Further Case Management Conference
set for 8/12/2010 (2:00 PM. Signed by Judge Claudia Wilken on (/3/25/2010.
(sce, COURT STAFF) (Filed on 3/25/2010) (Entered: 03/25/2010)

03/25/2010

*#*Deadlines terminated. (scc, COURT STAFF) {Filed on 3/25/2010)
(Entered: 03/25/2010)

03/25/2010

Reply to Opposition to Defendant's Motion fo Stay Proceedings and,
Alternatively, to Continue Dispositive Motion Filing and Hearing Dates filed
byState of California. (Attachments: # 1 Request for Judicial Notice, # 2
Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 3 Declaration of Randall A, Pinal, #
6 Exhibit A to Declaration of Randall A. Pinal, # 7 Certificate of Service)
(Pinal, Randall} (Filed on 3/25/2010) (Entered: 03/25/2010)

03/25/2010

Transcript of Proceedings held on 03/17/2010, before Judge Joseph C. Spero.
Court Reporter/Transcriber Lydia Zinn, Telephone number (415) 531-6587.
Per General Order No. 59 and Judicial Conference policy, this transcript may
be viewed only at the Clerks Office public terminal or may be purchased
through the Court Reporter/Transcriber until the deadline for the Release of
Transcript Restriction. After that date it may be obtained through PACER.
Any Notice of Intent to Request Redaction, if required, is due no later than 5
business days from date of this filing. Release of Transcript Restriction set for
6/23/2010, (Zinn, Lydia} (Filed on 3/25/2010) (Entered: 03/25/2010)

03/29/2010

OBJECTIONS io re 64 Order on Motion for Protective Order by State of
California. (Attachments; # 1 Proof of Service)(Pinal, Randall) (Filed on
3/29/2010) (Entered: (03/29/2010) :

04/01/2010

OBJECTIONS to Magisirate Judge's Order Granting in Part and Denying in
FPart Defendant’s Motion to Continue Fact Discovery Completion Date by
State of California. (Attachments: # 1 Exhibit A, # 2 Certificate of Service)

hitps://ecf.cand.uscourts, gov/cgi-bin/DktRpt.pl?104108127265054-L_1_0-1
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(Pinal, Randall) (Filed on 4/1/2010) (Entered; 04/01/2010)

04/05/2010 72 | CLERKS NOTICE TAKING MOTION UNDER SUBMISSION (scc,
COURT STAFF) (Filed on 4/5/2010) (Entered: 04/05/2010)

04/13/2010 73 | CLERKS NOTICE DEEMING OBJECTION DENIED (scc, COURT
STAFF) (Filed on 4/13/2010} (Entered: 04/13/2010)

04/16/2010 74 | ORDER by Judge Claudia Wilken DENYING 50 Defendant's Motion to Stay
and Alternative Motion to Continue Dispositive Motion Dates {cwlc2,
COURT STAFF) (Filed on 4/16/2010) (Entered: 04/16/2010)

04/16/2010 | 75 [CLERKS NOTICE DEEMING OBJECTION DENIED (scc, COURT
STAFF) (Filed on 4/16/2010) (Entered: 04/16/2010)

05/12/2010 76 | MOTION for Leave to File Motion for Reconsiderarion filed by State of
California. Motion Hearing set for 6/17/2010 02:00 PM in Courtroom 2, 4th
Floor, Oakland, (Pinal, Randall) (Filed on 5/12/2010) Modified on 7/12/2010
(ewn, COURT STAFF), (Entered: 05/12/2010)

06/07/2010 ***Deadlines terminated. 76 MOTION -for Leave o File Motion for
Reconsideration filed by State of California. (ndr, COURT STAFF) (Filed on
6/7/2010) (Entered: 06/07/2010)

06/08/2010 77 | ORDER by Judge Claudia Wilken GRANTING 76 Defendant's Motion for
Leave to File a Motion for Reconsideration (cwlc2, COURT STAFF) (Filed
on 6/8/2010) (Entered: 06/08/2010)

06/11/2010 78 | Memorandum in Opposition to Defendant State of California's Motion for
Reconsideration filed byBig Lagoon Rancheria. (Attachments: # 1 Proposed
Order)(Jackson, Bruce) (Filed on 6/11/2010) (Entered: 06/11/2010)

06/14/2010 ***Deadlines terminated re Release of Transcript Restriction as to 97
Transcript, 59 Transctipt, and Motion, Cross Motion, Reponse Deadline,
Transcript 66 Stipulation and Order. (jlm, COURT STAFF) (Filed on
6/14/2010) (Entered: 12/10/2010)

06/16/2010 79 | Reply to Opposition to Motion for Reconsideration filed hyState of
California. (Attachments: # 1 Certificate of Serviec)(Pinal, Randall) (Filed on
6/16/2010) (Entered: 06/16/2010)

06/17/2010 80 |MOTION for Summary Judgment and Notice of Motion and Motion filed by
' Big Lagoon Rancheria. Motion Hearing set for 8/12/2010 02:00 PM in
Courtroom 2, 4th Floor, Oakland, (Attachments: # 1 Exhibit A, # 2 Proposed
Order)(Jackson, Bruce) (Filed on 6/17/2010) Modified on 6/18/2010 (cp,
COURT STAFF). (Entered: 06/17/2010)

06/17/2010 81 | Declaration of Peter J. Engstrom in Support of 80 MOTION for Summary
FJadgment filed byBig Lagoon Rancheria. {Attachments: # 1 Exhibit 1A, # 2
Exhibit 1B, # 3 Exhibit 2}{Related document(s) 80 } (Jackson, Bruce) (Filed
on 6/1 7!2010) Modified on 6/18/2010 (cp, COURT STAFF) (Entered:
06/17/2010)

06/17/2010 82 | EXHIBITS re 81 Declaration in Support, of Motion for Summary Judgment

https://ecf.cand.uscouris.gov/cgi-bin/DktRpt.pl?104108127265054-L_1 0-1 2/8/2012
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(P. Engstrom Declaration) filed byBig Lagoon Rancheria. (Attachments: # 1
Exhibit 3A, # 2 Exhibit 3B, # 3 Exhibit 4)(Related document(s) 81 ) (Jackson,
Bruce) (Filed on 6/17/2010) (Entered: 06/17/2010)

06/17/2010

EXHIBITS re 81 Declaration in Support, of" Motion for Summary Judgment
(P. Engstrom Declaration) filed byBig Lagoon Rancheria, (Attachments: # 1
Exhibit 5A, # 2 Exhibit 5B, # 3 Exhibit 6, # 4 Exhibit 7, # 5 Exhibit 8)
(Related document(s) 81 } {Jackson, Bruce) (Filed on 6/17/2010) (Entered: -
06/17/2010) '

06/17/2010

EXHIBITS re 81 Declaration in Support, of Motion for Suntmary Judgment
(P. Engstrom Declaration) filed byBig Lagoon Rancheria. (Attachments: # 1
Exhibit 9A, # 2 Exhibit 9B, # 3 Exhibit 9C, # 4 Exhibit 9D){Related
document(s) 81 ) (Jackson, Bruce) (Filed on 6/17/2010) (Entered:
06/17/2010)

06/17/2010

Request for Judicial Notice re 80 MOTION for Summary Judgment filed
byBig Lagoon Rancheria. (Attachments:; # | Exhibit 1, # 2 Exhibit 2, # 3
Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6)(Related document(s)
80 ) (Jackson, Bruce) (Filed on 6/17/2010) Modified on 6/18/2010 (cp,
COURT STAFF). (Entered: 06/17/2010)

06/30/2010

CLERKS NOTICE SETTING HEARING for 7/9/2010 09:30 AM in
Courtroom A, 15th Floor, San Francisco, (ahy, COURT STAFF) (Filed on
6/30/2010) (Entered; 06/30/2010)

07/01/2010

Ex Parte MOTION for Leave to File Excess Pages filed by State of
California. (Attachments: # | Proposed Order, # 2 Certificate of Service)
(Pinal, Randall) (Filed on 7/1/2010) (Entered: 07/01/2010) ’

07/01/2010

Memorandum in Opposition fo Plaintiff Big Lagoon Rancheria's Motion for
Summary Judgment; Notice of Cross-Motion and Cross-Motion for Summary
Judgment,; and Memorandum of Points and Authorities in Support Thereof
filed byState of California. (Attachments: # 1 Request for Judicial Notice, # 2
Exhibit A, # 3 Exhibit B-1, # 4 Exhibit B-2, # 5 Exhibit C, # 6 ExhibitD, # 7
Exhibit E, # 8 Exhibit F, # 9 Exhibit G, # 10 Exhibit H, # 11 Exhibit I, # 12
Exhibit J, # 11 Exhibit K, # 14 Exhibit L, # 15 Exhibit M, # 16 Exhibit N, #
17 Exhibit O, # 18 Exhibit P, # 19 Exhibit Q, # 20 Exhibit R, # 2] Exhibit S,
# 22 Exhibit T, # 23 Exhibit U, # 24 Exhibit V, # 25 Exhibit W, # 26 Exhibit
X, # 27 Exhibit Y, # 28 Exhibit Z, # 29 Exhibit AA, # 30 Exhibit BB, # 31
Declaration of Randall A, Pinal, # 32 Exhibit A, # 33 Exhibit B, # 34 Exhibit
C, # 15 Exhibit D, # 36 Exhibit E, # 37 Exhibit F, # 38 Exhibit G, # 39
Exhibit H, # 40 Exhibit I, # 41 Exhibit J, # 42 Exhibit K, # 43 Exhibit L, # 44
Exhibit M, # 45 Exhibit N, # 46 Exhibit O, # 47 Exhibit P, # 48 Exhibit Q, #
49 Exhibit R, # 50 Exhibit S, # 51 Exhibit T, # 52 Exhibit U, # 53 Exhibit V,
# 54 Exhibit W, # 55 Exhibit X, # 56 Exhibit Y, # 57 Exhibit Z, # 58 Exhibit
AA, # 59 Exhibit BB, # 60 Exhibit CC, # 61 Exhibit DD, # 62 Exhibit EE, #
63 Exhibit FF, # 64 Exhibit GG, # 65 Exhibit HH, # 66 Exhibit II, # 67
Exhibit J], # 68 Exbibit KK, # 69 Exhibit KK A, # 70 Exhibit KKB, # 71
Exhibit KK.C, # 72 Exhibit KKD, # 73 Exhibit KKE, # 74 Exhibit KKF, # 75
Exhibit KKG, # 76 Exhibit KKH, # 77 Exhibit KK, # 78 Exhibit KKJ, # 79
Exhibit LL, # 80 Exhibit LLK, # 81 Exhibit LLL, # 82 Exhibit LLM, # 83
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Exhibit LLN, # 84 Exhibit MM, # 85 Exhibit NN, # 86 Exhibit 00, # 87
Exhibit PP, # 88 Exhibit QQ, # 89 Exhibit RR, # 90 Exhibit S8, # 91 Exhibit
TT, # 92 Exhibit TJU, # 93 Exhibit VV, # 94 Exhibit WW, # 95 Declaration
of Linda Thorpe, # 96 Declaration of Patty Brandt-Part 1, # 97 Declaration of
Patty Brandt-Part 2, # 98 Proposed Order, # 99 Certificate of Service){Pinal,
Randall) (Filed on 7/1/2010) (Entered; 07/01/2010)

07/02/2010 89 [ Memorandum in Opposition re 87 Ex Parte MOTION for Leave to File
Excess Pages filed byBig Lagoon Rancheria, (Atlachments: # 1 Proposed
Order Denying Defendant's Ex Parle Motion for Excess Pages){Jackson,
Bruce) (Filed on 7/2/2010) (Entered; 07/02/2010)

07/09/2010 9Q | Minute Entry: Defendant's Motion for Reconsideration Hearing held on
7/9/2010 before Magistrate Judge Joseph C. Spero (Date Filed: 7/9/2010).
(Cowurt Reporter: Jim Yeomans) (ahy, COURT STAFF) (Date Filed:
7/9/2010) (Entered: 07/05/2010)

07/12/2010 91 | ORDER by Judge Joseph C. Spero Granting in part 76 Motion for
Reconsideration (jeske2, COURT STAFF) (Filed on 7/12/2010) (Entered:
07/12/2010) :

07/14/2010 92 | ORDER by Iudge Claudia Wilken DENYING 87 Motion for Leave to File
Excess Pages (cwle2, COURT STAFF) (Filed on 7/14/2010) {Entered:
07/14/2010)

07/15/2010 93 |AMENDED OPPOSITION to plaintiff's Motion for Summary Judgment;
CROSS-MOTION for Summary Judgment filed by State of California.
Motion Hearing set for 8/12/2010 02;00 PM in Courtroom 2, 4th Floor,
Oakland. (Attachments: # | Exhibit A)}{Pinal, Randall) (Filed on 7/15/2010)
Modified on 7/16/2010 (cp, COURT STAFF). (Entered: 07/15/2010)

07/15/2010 94 | Memorandum in Opposition re 93 Cross-Motion for Summary Judgmert, and
in Reply to the State's Opposition to Big Lagoon’s Motion for Summary
Judgment filed byBig Lagoon Rancheria. {Jackson, Bruce) (Filed on
7/15/2010) Modified on 7/16/2010 (cp, COURT STAFF). (Entered:
07/15/2010)

07/22/2010 95 | OBJECTIONS to Magisirate Judge's Order Granting in Part Defendant's
Motion for Reconsideration by State of California. (Attachments: # 1
Certificate of Service)(Pinal, Randall) (Filed on 7/22/2010) (Entered:
07/22/2010)

07/22/2010 96 | Surreply to Plaintiff Big Lagoon Rancheria's Opposition to Cross-Motion for
Summary Judgment by State of California (Attachments: # 1 Certificate of
Service)(Pinal, Randall) (Filed on 7/22/2010) Modified on 7/23/2010 {cp, -
COURT STAFF). (Entered: 07/22/2010)

07/27/2010 97 | Transcript of Proceedings held on (7/09/10, before Judge Joseph C. Spero.
Court Reporter/Transcriber James Yeomans, Telephone number {415) 863-
5179, Per General Order No, 59 and Judicial Conference policy, this
transcript may be viewed only at the Clerks Office public terminal or may be
purchased through the Cowrt Reporter/ Transcriber until the deadline for the
Release of Transcript Restriction. After that date it may be obtained through

https://ecf.cand. uscourts.gov/cgi-bin/DktR pt.pi?104108127265054-1,_1_0-1 : 2/8/2012
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PACER. Any Notice of Intent to Request Redaction, if required, is due ne
later than 5 business days from date of this filing, Release of Transcript
Restriction set for 10/25/2010. (jy, COURT STAFF) (Filed on 7/27/2010)
(Entered: 07/27/2010)

08/05/2010

2

JOINT CASE MANAGEMENT STATEMENT filed by Big Lagoon
Rancheria, State of California, (Gutierrez, Irene) (Filed on 8/5/2010)
Modified on 8/6/2010 (vlk, COURT STAFF). (Entered: 08/05/2010)

08/06/2010

k8

CLERKS NQOTICE DEEMING OBJECTION DENIED, {ndr, COURT
STAFF) (Filed on'8/6/2010) (Entered: 08/06/2010)

08/12/2010

—
o]

Minute Eniry: Motien Hearing held on 8/12/2010 before Claudia Wilken
(Date Filed: 8/12/2010), (Court Reporter Diane Skillman.) (ndr, COURT
STAFF) (Date Filed: 8/12/2010) (Entered: 09/31/2010)

11/22/2010

ORDER GRANTING PLAINTIFFS 80 MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANTS 93 CROSS-MOTION FOR
SUMMARY JUDGMENT (Docket Nos, 80 and 93) Further Case
Management Conference set for 3/8/2011 02:00 PM, Signed by Judge
Clandia Witken on 11/22/2010. (ndr, COURT STAFF) (Filed on 11/22/2010)
(Entered; 11/22/2010) ' '

12/09/2010

—
Eu]

MOTION to Stay the Court's November 22, 2010 Order Pending Appeal;
Memorandum aof Points and Authorities in Support Thereof filed by State of
Celifornia, Motion Hearing set for ¢1/13/11 at 2:00 PM (Attachments: # 1
Proposed Order)(Pinal, Randall) (Filed on 12/9/2010) Modified on
12/10/2010 (jlm, COURT STAFF), Modified on 12/23/2010 (cp, COURT
STAFF). (Entered; 12/09/2010) '

12/09/2010

Declaration of Randall A. Pinal in Support of 102 MOTION to Stay the
Court's November 22, 2010 Order Pending Appeal; Memorandum of Points
and Authorities in Support Thereof Tiled bySiate of California. {Attachments;
# 1 Exhibit Part 1, # 2 Exhibit Part 2, # 3 Exhibit Part 3, # 4 Exhibit Part 4)
(Related document(s) 102 } (Pinal, Randall} (Filed on 12/9/2010) (Entered:
12/09/2010)

12/09/2010

Set/Reset Deadlines as to 102 Motion to Stay. Motion Hearing set for
1/13/2011 02:00 PM in Courtroom 2, 4th Floor, Qakland. (jim, COURT
STAFF) (Filed on 12/9/2010) (Entered; 12/10/2010)

12/09/2010

g

NOTICE OF APPEAL as to 101 Order by State of California, Filing fee $
455,00, receipt #34611053805. (cp, COURT STAFF) (Filed on 12/9/2010)
(Entered: 12/13/2010)

12/09/2010

—
S

REPRESENTATION STATEMENT re 135 Notice of Appeal : (cp, COURT
STAFF) {Filed on 12/9/2010) (Entered: 12/13/2010)

12/09/2010

g

RECEIVED: Civil Appeals Docketing Statement forwarded to 9th Circuit US
Couwrt of Appeals by State of California re 105 Notice of Appeal {cp, COURT
STAFF) (Filed on 12/9/2010) (Entered: 12/13/2010)

12/10/2010

2

STIPULATED Request for Order Changing Time; Declaration of Randall A.
Pinal in Support Thereof by State of California. (Attachments: # 1 Proposed

https:/ecf.cand.uscourts.gov/cgi-bin/DkRpt.pl?104108127265054-1,_1_0-1
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Order)(Pinal, Randall) (Filed on 12/10/2010) Modified on 12/13/2010 (cp,
COURT STAFF). (Entered: 12/10/2010)

12/14/2010

USCA Case Number 10-17803 Ninth Circuit Court of Appeals for 105 Notice
of Appeal filed by State of California. (kk, COURT STAFT) (Filed on
12/14/2010) (Entered: 12/14/2010)

12/15/2010

—
=
D

ORDER Granting 104 Stipulation Changing Time for Defendant to file
Reply. Signed by Judge Claudia Wilken on 12/15/2010. (ndr, COURT
STAFF) (Filed on 12/15/2010) (Entered: 12/15/2010)

12/21/2010

NOTICE OF CROSS APPEAL as to 101 Order filed by Big Lagoon
Rancheria. Filing fee § 455, Receipt #44611006175. (Attachments; # 1
Representation Statement)(cp, COURT STAFF) (Filed on 12/21/2010)
(Entered: 12/22/2010)

12/21/2010

RECEIVED: Civil Appeals Docketing Statement forwarded to 9th Circuit US
Court of Appeals by Big Lagoon Rancheria re 110 Notice of Cross Appeal
(cp, COURT STAFF) (Filed on 12/21/2010) (Entered; 12/22/2010)

12/22/2010

—
]

Memorandum in Opposition re 102 MOTION to Stay the Court's November
22, 2010 Order Pending Appeal filed byBig Lagoon Rancheria,
(Attachments; # 1 Proposed Order Denying Defendant's Motion to Stay)
(Jackson, Bruce) (Filed on 12/22/2010) Modified on 12/23/2010 (cp, COURT
STAFF). (Entered: 12/22/2010)

12/22/2010

e—
(%]

DECLARATION of VIRGIL MOOREHEAD in support of 112 Oppesition to
102 MOTION to Stay the Court's November 22, 2010 Order Pending Appeal
filed byBig Lagoon Rancheria, (Attachments: # | Exhibit A to Moorehead
Declaration)(Related document(s) 112 ) (Jackson, Bruce) (Filed on
12/22/2010) Modified on 12/23/2010 (cp, COURT STAFF). (Entered:
12/22/2010) .

12/22/2010

_.
™~

w#% FILED IN ERROR. REFER TO DOCUMENT 116, ***
DECLARATION of PETER J. ENGSTROM in Opposition to 102 MOTION
to Stay the Court's November 22, 2010 Order Pending Appeal; Memorandum
of Points and Authorities in Support Thereof filed byBig Lagoon Rancheria.
(Attachments: # I Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D)
{Related document(s) 102 ) (Jackson, Bruce) (Filed on 12/22/2010) Modified
on 12/22/2010 (feriab, COURT STAFF). (Entered: 12/22/2010)

12/22/2010

5

Request for Judicial Notice in support of re 112 Opposition to MOTION to
Stay the Court's November 22, 2010 Order Pending Appeaiffiled byBig
Lagoon Rancheria, {Attachments: # 1 Exhibit 1)(Related document{s) 112)
(Jacksen, Bruce) (Filed on 12/22/2010) Modified on 12/23/2010 (cp, COURT
STAFF). (Entered: 12/22/2010)

12/22/2010

DECLARATION of PETER 1. ENGSTROM in support of re 112 Oppasition
to 102 MOTION to Stay the Court's November 22, 2010 Order Pending
Appeal filed byBig Lagoon Rancheria, (Attachments: # | Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D){Related document(s) 112 )
(Engstrom, Peter) (Filed on 12/22/2010) Modified on 12/23/2010 (cp,
COURT STAFF). (Entered: 12/22/2010)

https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pi?104108127265054-L_1_0-1 2/8/2012
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USCA Case Number 10-17878 Ninth Circuit Court of Appeals for 110 Notice
of Cross Appeal filed by Big Lagoon Rancheria. (kk, COURT STAFF) {Filed
on 12/22/2010) (Entered: 12/22/2010)

12/27/2010

s
—
o0

Transcript of Proceedings held on August 12, 2010, before Judge Clandia
Wilken, Court Reporter Diane E. Skillman, Telephone number (510)451-
2930, Per General Order No, 59 and Judicigl Conference policy, this
transcript may be viewed only at the Clerks Office public terminal or may be
purchased through the Court Reporter/Transcriber until the deadline for the
Release of Transcript Restriction. After that date it may be obtained through
PACER. Any Notice of Intent to Request Redaction, if required, is due no
later than 5 business days from date of this filing, Redaction Request due
1/18/2011, Redacted Transcript Deadline set for 1/27/2011, Release of
Transcript Resiriction set for 3/28/2011. (Skillman, Diane} (Filed on
12/27/2010) (Entered: 12/27/2010)

01/07/201 1

&

Reply to Opposition to Motion for Stay Pending Appeal filed byState of
California. (Pinal, Randall) (Filed on 1/7/2011} (Entered: 01/07/2011)

01/07/2011

E

Request for Judicial Notice in Support of Motion to Stay the Court's
November 22, 2010 Order Pending Appeal filed byState of Califomia, (Pinel,
Randall} (Filed on 1/7/2011) (Entered: 01/07/2011)

01/10/2011

Transcript Designation and Ordering Form for proceedings held on 3/5/10,
3/17/10, 7/9/10, 8/12/10 beforc Judge Hon, Claudia. Wilken (8/12/10) and
Hon, Joseph Spero (3/5/10, 3/17/10, 7/9/10), (Attachments: # 1 Certificate of
Service)(Jacksen, Bruce) (Filed on 1/10/2011) (Entered: ¢1/10/2011)

01/12/2011

Transcript Designation and Ordering Form for proceedings held on 3/5/10,
3/17/10, '7/9/10, 8/12/10 (Pinal, Randall) (Filed on 1/12/2011) Modified on
1/13/2011 (cp, COURT STAFF), (Entered: 01/12/2011)

01/27/2011

ORDER DENYING DEFENDANTS 102 MOTION TO STAY COURTS
NOVEMBER 22, 2010 ORDER PENDING APPEAL. Case Management
Statement due by 5/3/2011. Case Management Conference set for 5/10/2011
02:00 PM. Signed by Judge Claudia Wilken on 1/27/2011, (ndr, COURT
STAFF) (Filed on 1/27/2011) (Entered: 01/27/2011)

02/23/2011

ORDER of USCA: Denying Appellant State of CA's emergency motion to
stay further proceeding in the district court pending disposition of these
appeals as to 110 Notice of Cross Appeal filed by Big Lagoon Rancheria, 105
Notice of Appeal filed by State of California (cpS, COURT STAFF) (Filed on
2/23/2011) (Entered; 02/23/2011) :

04/27/2011

125

***FILED IN ERROR, DISREGARD, DOCUMENT GIVEN TO
CHAMBERS*#*

Letter from Randall A, Pinal re Mediator Proposal and Last Best Offer for a
Tribal-State Class HI Gaming Compact, (cp, COURT STAFF) (Filed on
4/27/2011) Modified on 4/29/2011 (cp, COURT STAFF). (Entered:;
04/28/2011)

https://ecf.cand.uscourts,gov/cgi-bin/DktRpt.pl?104108127265054-L_1_0-1 2/8/2012
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04/28/2011

CLERKS NOTICE re: Failure to E-File (document #125) (cp, COURT
STAFF) (Filed on 4/28/2011) (Entered: 04/28/2011)
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E.

05/03/2011

FURTHER JOINT CASE MANAGEMENT STATEMENT filed by Big
Lagoon Rancheria, State of California. (Engstrom, Peter) (Filed on 5/3/2011)
Modified on 5/4/2011 {cp, COURT STAFF). (Entered: 05/03/2011)

05/04/2011

=

5/4/2011) (Entered: 05/04/2011)

ORDER APPOINTING MEDIATOR AND VACATING CASE
MANAGEMENT CONFERENCE. Honorable Eugene F, Lynch (Ret.) of
JAMS is apppointed as mediator. Case Management Statement due by
7/26/2011. Case Management Conference set for 8/2/2011 02:00 PM. Signed
by Judge Claudia Wilken on 5/4/2011, (ndr, COURT STAFF) (Filed on

—t
=]

05/05/2011)

05/05/2011 129 | NOTICE by Big Lagoon Rancheria of Plaintiff Big Lagoon Rancheria's Last
Best Offer for a Tribal-State Gaming Compact (Attachments: # ] Exhibit A
(Part 1 of 4), # 2 Exhibit A (Part 2 of 4), # 3 Exhibit A (Part 3 of 4), # 4
Exhibit A (Part4 of 4))(Engstrom, Peter) (Filed on 5/5/2011) (Entered:

(-
)

05/06/2011 130 | NOTICE by State of California Defendant State of Californta’s Last Best

' Offer for a Tribal-State Class IIT Gaming Compact (Attachments: # 1 Exhibit
A (Part 1 of 3), # 2 Exhibit A (Part 2 of 3), # 3 Exhibit A (Part 3 of 3))(Pinal,
Randall) (Filed on 5/6/2011) (Entered: 05/06/2011)

ot
)

07/21/2011)

07/21/2011 131 | CLERKS NOTICE CONTINUING CASE MANAGEMENT
CONFERENCE. Case Management Statement due by 8§/2/2011. Case
Management Conference sef for 8/9/2011 02:00 PM. {ndr, COURT STAFF)
(Filed on 7/21/2011) Modified on 7/22/2011 (kc, COURT STAFF). (Entered:

e
[ %]

(Filed on 7/28/2011) (Entered: 07/28/2011)

07/28/2011 132 | CLERKS NOTICE CONTINUING CASE MANAGEMENT
CONFERENCE. Case Management Statement due by 9/13/2011, Case
-‘Management Conference set for 9/20/2011 02:00 PM. (ndr, COURT STAFF)

- ,

09/13/2011

JOINT CASE MANAGEMENT STATEMENT filed by Big Lagoon
Rancheria. (Engstrom, Peter) (Filed on 9/13/2011) (Entered: 09/13/2011)

this notice.)

05/14/2011 CLERKS NOTICE. Nuotice is hereby given that the Case Management
Conference, previcusly set for Tuesday, September 20, 2011, is continued to
Tuesday, October 23, 2011, in Couriroom 2, 4th Floor, 1301 Clay Street,
QOuakland, CA 94612, Case Management Statement due by October 18, 2011,

(This is a text only docket entry, there is ne document associated with

(ndr, COURT STAFF) (Filed on 9/14/2011) (Entered; 09/14/2011)

I~

09/19/2011 13

09/19/2011)

STIPULATION and fProposed] Order Continuing Case Management
Conference by Big Lagoon Rancheria, State of California, (Engstrom, Peler)
(Filed on 9/19/2011) Modified on 9/20/2011 (cp, COURT STAFF). (Entered:

https://ecf.cand.uscourts.gov/cgi-bin/DktR pt.pl7104 1081272650541, _1_0-1
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05/20/2011

0%/20/2011)

ORDER Granting 134 Stipulation Contiming Case Management Conference,
Case Management Statement due by 11/8/2011, Case Management
Conference set for 11/15/2011 02:00 PM. Signed by Judge Claudia Wilken
on 9/20/2011, (ndr, COURT STAFF) (Filed on 9/20/2011) (Entered:

Page 17 of 19
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05/27/2011

|

9/27/2011) (Entered; 05/28/2011)

ORDER Regarding Mediator's Selections of Appropriate Compact, Signed by
Judge Eugene F. Lynch (Ret.) on 5/22/2011. (¢pS, COURT STAFF) (Filed on

._.
[y
]

11/08/2011

|

FURTHER JOINT CASE MANAGEMENT STATEMENT filed by Big
Lagoon Rancheria, State of California, (Jackson, Bruce) (Filed on 11/8/2011)
Modified on 11/9/2011 (cp, COURT STAFF). (Entered: 11/08/2011)

=
L
[+ =]

11/14/2011

|

ORDER CONTINUING CASE MANAGEMENT CONFERENCE AND
SETTING BRIEFING AND HEARING SCHEDULE. Case Management
Statement due by 12/29/2011, Case Management Conference set for 1/5/2012
02:00 PM. Motion Hearing set for 1/5/2012 02:00 PM before Hon, Claudia
Wilken. Signed by Judge Claudia Wilken on 11/14/2012, (ndr, COURT
STAFF) (Filed on 11/14/2011) (Entered: 11/14/2011)

11/23/2011

11/23/2011)

MOTION for Leave to File Motion {0 Vacate Order re Mediator's Selection
of Appropriate Compact filed by State of California. (Attachments: # [ PDF 2
of 4, # 2 PDF 3 of 4, # 3 PDF 4 of 4, # 4 Proposed Order, # 5
Certificate/Proof of Service)(Pinal, Randall) (Filed on 11/23/2011) (Entered:

=

(Entered: 11/23/2011)

11/23/2011 140 1 MOTION to Stay Pending Appeal filed by State of California, Motion
Hearing set for 1/5/2012 02:00 PM in Courtroom 2, 4th Floor, Oakland
before Hon, Claudia Wilken. Responses due by 12/7/2011, Replics due by
12/14/2011. (Attachments: # 1 Declaration of Randall A. Pinal, # 2 Proposed
Order, # 3 Certificate/Proof of Service)(Pinal, Randall) (Filed on 11/23/2011)

112872011 Re 139 Motion Hearing set for 1/5/2012 02:00 PM before Hon. Claudia
Wilken, Responses due by 12/7/2011. Replies due by 12/14/2011 (cp,
COURT STAFF) (Filed on 11/28/2011) (Entered: 11/28/2011)

12/07/2011)

12/07/2011 141 | RESPONSE (re 139 MOTION for Leave to File Motion te Vacate Order re
Mediator’s Selection of Appropriate Compact ) filed byBig Lagoon
Rancheria, (Engstrom, Peter) (Filed on 12/7/2011) (Entered; 12/07/2011)

12/07/2011 142 | DECLARATICN of PETER 1. ENGSTROM in support of 141 Opposition to

MOTION for Leave o File Motion to Vacate Order re Mediaior's Selection
of Appropriate Compact filed byBig Lagoon Rancheria, (Attachments: # |
Exhibit A to Engstrom Decl,, # 2 Exhibit B to Engstrom Decl., # 3 Exhibit C
to Engstrom Decl,, # 4 Exhibit D to Engstrom Decl., # 5 Exhibit E to
Engstrom Decl., # 6 Exhibit F to Engstrom Decl,, # 7 Exhibit G to Engstrom
Decl,, # 8 Exhibit H to Engstrom Decl., # 9 Exhubit { to Engstrom Decl., # 10
Exhibit J to Engstrom Decl., # 11 Exhibit K to Engstrom Deecl., # 12 Exhibit
L to Engstrom Decl,)(Related document(s) 132 } {Engstrom, Peter) (Filed on
12/7/2011) Modified on 12/8/2011 (cp, COURT STAFF). {(Entered:

hitps://ecf.cand,uscourts.gov/cgi-bin/DktRpt.pl?104108127265054-L_1_0-1
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EXHIBITS re 142 Declaration of Peter J. Engstrom filed byBig Lagoon
Rancheria, (Attachments: # 1 Exhibit M - 1 of 7 to Engstrom Decl., # 2
Exhibit M - 2 of 7 to Engstrom Decl., # 3 Exhibit M - 3 of 7 to Engstrom
Decl., # 4 Exhibit M - 4 of 7 to Engstrom Decl., # 5 Exhibit M - 5 of 7 1o
Engstrom Decl., # 6 Exhibit M - 6 of 7 to Engstrom Decl,, # 7 Exhibit M - 7
of 7 to Engstrom Decl.{Related document(s) 142 ) (Engstrom, Peter) (Filed
on 12/7/2011) Modified on 12/8/2011 (cp, COURT STAFF). (Entered:
12/07/2011)

£I2r’07/2011

EXHIBITS re 142 Declaration of Peter Engstrom filed byBig Lagoon
Rancheria. (Attachments: # 1 Exhibit N - 1 of 14 to Engsirom Decl., # 2
Exhibit N - 2 of 14 to Engstrom Decl., # 3 Exhibit N - 3 of 14 to Engstrom
Decl,, # 4 Exhibit N - 4 of 14 to Engstrom Decl., # 5 Exhibit N - 5 of 14 to
Engstrom Decl., # 6 Exhibit N - 6 of 14 to Engstrom Decl., # 7 Exhibit N - 7
of 14 to Engstrom Decl., # 8 Exhibit N - 8 of 14 to Engstrom Decl., # 9
Exhibit N - 9 of 14 to Engstrom Decl., # 10 Exhibit N - 10 of 14 to Engstrom
Decl., # 11 Exhibit N - 11 of 14 to Engstrom Decl,, # 12 ExhibitN - 12 of 14
to Engstrom Decl,, # 13 Exhibit N - 13 of 14 to Engstrom Dect., # 14 Exhibit
N - 14 of 14 to Engstrom Decl.)(Related document(s) 142 ) (Engstrom, Peter)
(Filed on 12/7/2011) Modified on 12:’8;’2011 (cp, COURT STAFF) (Entered:
12/07/2011)

12/07/2011

EXHIBITS re 142 Declaration of Pefer J. Engsirom filed byBig Lagoon
Rancheria. (Attachments: # 1 Exhibit O to Engstrom Decl., # 2 Exhibit P - 1
of 5 to Engstrom Decl., # 3 Exhibit P - 2 of 5 to Engstrom Decl # 4 Exhibit
P - 3 of 5 to Engstrom Decl., # 5 Exhibit P - 4 of 5 to Engstrom Decl,, #6
Exhibit P - 5 of 5 to Engstrom Decl., # 7 Exhibit Q to Engstrom Decl., # §
Exhibit R - 1 of 4 to Engsirom Decl., # 9 Exhibit R - 2 of 4 to Engstrom
Decl., # 10 Exhibit R - 3 of 4 to Engstrom Decl,, # 11 Exhibit R - 4 of 4 to
Engstrom Decl, }{Related docuwment(s) 142 ) (Engsirom, Peter) (Filed on
12/7/2011) Modified on 12/8/2011 (cp, COURT STAFF). (Entered:
12/07/2011)

12/07/2011

—
A=Y
Ch

EXHIBITS r¢ 142 Declaration of Peter J. Engstrom filed byBig Lagoon
Rancheria. (Attachments: # ] Exhibit § to Engstrom Decl,, # 2 Exhibit T to
Engstrom Decl,, # 3 Exhibit U to Engstrom Decl., # 4 Ex]:ublt V o Engstrom
Decl,, #5 Exh1b1t W to Engstrom Decl., # 6 Ex]-ublt X to Engstrom Decl., # 7
Exh.ibit Y to Engstrom Decl., # 8 Exhibit 7 to Engstrom Decl., # 9 Exhibit
AA to Engsirom Decl,, # 10 Exhibit BB to Engstrom Decl.)(Related
document(s) 142 ) (Engstrom, Peter) (Filed on 12/7/2011) Modified on
12/8/2011 (cp, COURT STAFF). (Entered: 12/07/2011)

12/07/2011

Proposed Order DENYING re 139 MOTION FOR LEAVE TO FILE MOTION
TO VACATE AND GRANTING PLAINTIFF ITS ATTORNEYS' FEES AND
COSTS] by Big Lagoon Rancheria. (Engstrom, Peter) (Filed on 12/7/2011)
Modified on 12/8/2011 (cp, COURT STAFF). (Entered; 12/07/2011)

12/07/2011

RESPONSE (re 140 MOTION to Stay Pending Appeal } filed byBig Lagoon
Rancheria. (Attachments: # I Proposed Qrder Denying State’s Renewed
Motion to Stay and Granting Plaintiff Its Attorneys' Fees and Costs}(Jackson,
Bruce) (Filed on 12/7/2011) (Entered: 12/07/2011)
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REPLY {re 139 MOTION for Leave to File Motion to Vacate Order re
Mediator's Selection of Appropriate Compact ) filed byState of California,
(Attachments: # 1 Certificate/Proof of Service}{Pinal, Randall} (Filed on
12/14/2011) (Entered: 12/14/2011)

12/14/2011

REPLY (re 1443 MOTION to Stay Pending Appeal } filed byState of
Califomia, (Attachments: # 1 Cenrtificate/Proof of Service)(Pinal, Randall)
(Filed on 12/14/2011) (Entered: 12/14/2011)

12/29/2011

.y
i

FURTHER JOINT CASE MANAGEMENT STATEMENT filed by Big
Lagoon Rancheria, State of California. {Attachments: # 1 Supplement
11/8/2011 Jt. CMC Simt)(Jackson, Bruce) {(Filed on 12/25/2011) Modified on
12/30/2011 (kc, COURT STAFF), (Entered:; 12/25/2011)

01/04/2012

CLERKS NOTICE. Notice is hereby given that the Court, on its own motion,
shall take the motion for leave, and the motion to stay under submission on
the papers. The hearings previously scheduled for Thursday, January 5, 2012,
is vacated. The case management conference previously scheduled for
Thursday, January 5, 2012, is also vacated.

(This is a text only docket entry, there is no document associated with
this notice.)

{ndr, COURT STAFF) (Filed on 1/4/2012) (Entered: 01/04/2012)

02/01/2012

[y
n
L]

|

ORDER DENYING DEFENDANTS 139 MOTION FOR LEAVE TO FILE
AMOTION TO VACATE THE MEDIATORS ORDER SELECTING A
COMPACT, DIRECTING ENTRY OF JUDGMENT AND GRANTING
DEFENDANTS 140 MOTION TO STAY PENDING APPEAL, Signed by
Judge Claudia Wilken on 2/1/2012. (ndr, COURT STAFF) (Filed on
2/1/2012) (Entered: 02/01/2012)

02/01/2012

JUDGMENT. Signed by Judge Claudia Wilken on 2/1/2012, (ndr, COURT
STAFF) (Filed on 2/1/2012) (Entered: 02/01/2012)
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