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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNlA 

OAKLAND DIVISION 

13 BIG LAGOON RANCHERIA, a Federally 
Recognized Indian Tribe, 
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v. 

STATE OF CALIFORNIA, 

Defendant. 

Case No. CV-09-01471-CW(JCS) 

DECLARATION OF PETER J. 
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SUMMARY .JUDGMENT 
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1301 Clay Street 
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I. Peter J. Engstrom, declare as follows: 

2 1. I am an attorney at Jaw duly admitted to practice before this Comt and the courts of 

3 the State of California. I am a partner with the law firm of Baker & McKenzie, counsel fo r plaintiff 

4 Big Lagoon Ranche1ia, a Federally Recognized Indian Tribe (hereinafter "Plaintiff" or "Big Lagoon 

5 R.ancheri u"), in this action. I make this declaration in support of Plaintiff's motion for summary 

6 j udgment. I make this declaration of my own personal knowledge, and if called as a witness. I could 

7 and would testify competently thereto. 

8 2. · Attached hereto as Exhibit 1 is a true and correct copy of the Agreement between the 

9 State of Califomia and the Big Lugoon Rancheria for the Settlement of Li tigation, Location of a 

10 Class UI Gaming Facility and Restrictions on the Use of Lands Contiguous to Big Lagoon, dated 

I I August 17. 2005. 

12 3. Attached hereto as Exhibit 2 is a true and correct copy of a letter dated September 18, 

1. 3 2007 from Chairman Virgi l Moorehead to Governor Arnold Schwanenegger. 

14 4. Attached hereto as Exhibit 3 is a true and correct copy of a letter dated November 19, 

15 2007, from Andrea Lynn Hoch, the Legal Affairs Secretary in the Office of the Governor to Peter J. 

16 Engstrom, Esq., with a draft Tribal-State Compact Between The S tate of California and the Big 

17 Lagoon R.ancheria, attached thereto. 

18 s. Attached hereto as Exhibit 4·is a true and con·ect copy of a Jetter dated January 31, 

19 . 2008 from Andrea Lynn Hoch to Peter J. Engstrom, Esq. and Jerome Levine, Esq .. with 

10 Appendix A. Developmem Condi tions. Rancheria Site attached thereco. 

21 6. Attnched hereto as Exhibit 5 is a true and correct copy of a letter dated February 20, 

22 2008 from Rory Dilweg to Andrea Hoch, with a revi sed draft of the Gaming Compact between the 

23 State of California and Big Lagoon Rancheri a attached thereto. 

24 7. Attached hereto as Exhibit 6 is a true and correct copy of a letter dated March 21 , 

25 2008 to Andrea Lynn Hoch. Esq. from Rory E. Dilweg of Holland & Knight LLP. 

26 8. Attached hereto as Exhibit 7 is a true and correct copy of a letter dated May 2. 2008 

27 from Andrea Lynn Hoch to Peter J. Engstrom. Esq. and Jerome Levine, Esq. 

28 9. Attac.hed hereto as Exbibit 8 is a true and correct copy of a letter dated October 6. 

;):Jtn· ~So~•·t..lP 

...... r~~~;-:~,.~ Ca~~ No. CV09·01471 C\V(JCS) 
"" ''"'"·•<•"· c:<~ •>411 ENUSTHOM DECL ISO I'L'ft>· S MOTION FOR SUMM,\R Y JUDGMENT 

•I ~l.lfo~6 .IOX• SFOPMS/6601"1:53.2 
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2008 from Jerome L Levine to Andrea Lynn Hoch, Esq . 

2 10. Attached hereto as Exhibit 9 is a true and correct copy of a letter dated Oclober 31, 

3 2008 from Andrea Lynn Hoch to Jerome L. Levine, Esq., attaching Project Mitigation Measures and 

4 a draft Ttibai-State compact Between The State of California and the Big Lagoon Ranchcria. dated 

5 Oc"tober 31, 2008. 
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AGREEMENT ijETWEEN THE STATE OF CALIFORNIA 
AND THE BIG LAGOON RANCHERIA FOR TllE SETTLEMENT OF LITIG ATION, 
LOCATION OF A CLASS m GAMING FACILITY AND RESTRICTIONS ON THE 

USE OF LANDS CONTIGUOUS TO B1G LAGOON 

A. Description of tbe Parties and Statement of Purpose 

This Agreement is made and entered into by and between the State of California ("State") 

and the Big Lagoon Rancheria, a federally recognized Indian tribe ("Tribe"). The purpose of this 

Agreement is twofold. First, the parties intend to effect a settlement of pending litigation between 

the Tribe and the State that will lead to their execution of a Tribal-State Class III Gaming Compact 

("Compact") under the tenns of the Indian Gaming Regulatory Act, 25 U.S.C. § 2701 et seq. 

("IGRA"), and tq resolve their dispute regarding the location of a class Ill gaming facility 

("Casino"). Second, in return for the State's agreement to permit the Tribe to operate a Casino on 

a site with greater economic potential than the Tribe's existing trust lands and to ensure that the 

State receives the benefit of its bargain (elimination of the impact that development of a Casino on 

the Tribe's existing trust lands would have on the adjacent environment), the Tribe and the State 

intend to agree to conditions on future development on the Tribe's existing trust lands that are 

contiguous to park and other environmentally sensitive lands held by the State, for the purpose of 

reconciling land use along the coast for the mutual benefit of the public and the Tribe. 

B. Effedive Date 

The effective date ofthis Agreement is the date on which it is executed by the parties. 

C. Facts Underlying the Agreement 

This Agreement is made with reference to the following facts . 

I. The Tribe exercises the sovereign authority permitted it by the United States 

Constjtution and federal law within the bounds of two parcels ofproperty located adjacent to Big 

Page I of 12 
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Lagoon. One is an approximately nine acre parcel of property ("Parcel A"), title to which is held 

in the name of the United States of America. A legal description of this property is set forth in the 

document attached hereto and incorporated by reference herein as Exhibit I. The other is an 

approximately eleven acre parcel ("Parcel B"), title to which is held by the United States of America 

in trust for the Big Lagoon Rancheria. A legal description of this property is set forth in the 

document attached hereto and incorporated by reference herein as Exhibit II. The descriptions 

contained in Exhibits l and II are for identification purposes only. Nothing contained in Exhlbits 

I or II or this Agreement shall be construed as an admission by the State as to the actual boundaries 

between Parcel A and State property or Parcel B and State property on the waterward side of such 

parcels or as to any limitation on any State interests in those parcels. Likewise, nothing herein shall 

be construed as an admission by the Tribe as to the validity of any claims the State may have as to 

the waterward boundary lines of Parcel A or Parcel B. 

2. A suit is pending between the Trib~ and the State in the United States District Court 

for the Northern District of California ("Court''), entitled Big Lagoon Rancheria v. State of 

California, U.S.D.C. No. C 99~4995 CW ("Case"), in which the Tribe seeks an order compelling 

the State to execute a class Ill gaming compact allowing it to build a Casino on Parcel B. The Case 

is an outgrowth of a dispute stemming from previously unsuccessful compact negotiatiO?JS between 

the Tribe and the State. 

3. During negotiations following the institution of the Case, the State has suggested 

various alternative sites forthe Tribe's Casino, including a site within the (..lty ofBarstow following 

the State's determination that the City's e lected officials supported a gaming facility there. 

Page 2 of 12 
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4. The Tribe represents that it has entered into agreements with BarWest, L.L.C., a 

Michigan limited liability company ("BarWest''), the Los Coyotes Band of Cahuilla and Cupeno 

.Indians ("Los Coyotes"), and LCB BarWest, L.L.C., a Michigan limited liability company ("LCB") 

for the joint development of two compatibly designed class Ill gaming facilities sharing access, 

parking and other cmnmon amenities on approximately 126.48 acres ofland lcx:ated in the City of 

Barstow, California ("Casino Site"). The Tribe furtherrepresents thatBarWest bas agreed to convey 

to the United States of America, in trust for the Tribe, title to approximately 25 acres ofland located 

in Barstow identified as Assessor's Parcel No. 0428-171-69 (" APN 69") should, among other things: 

a. the S~cretary of the Interior agree lo accept APN 69 in trust for the Tribe; 

b. the Secretary of the Inter ior detennine that class III gaming may occur on 

APN 69 pursuant to the provisions of25 U.S.C. § 2719(b)(l)(A) upon the concurrence of 

the Governor of the State of California; and 

c. the Governor of the State of Califomia concur in the Secretary of the 

Interior's 25 U.S.C.§ 2719(b)(I)(A) determinati on. 

5. In view of the foregoing circumstances and for the purpose ofresolving the Case, the 

parties wish to reach a full and final settlement of all matters, causes of action and claims mentioned 

in the preceding paragraphs which have been raised, or which could have been raised, now or in the 

future, and which arise out of the facts underlying the Case. This Agreement is meant to resolve 

disputed claims and contentions as set forth in the Case, and nothing contained herein shall be 

construed as an admission ofliabjlity by any party, nor of the validity of any claims or contentions 

which have been made or could be made. 

D. Terms of the Agreement 

Page 3 of 12 
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6. The parties to this Agreement, in consideration of the mutual covenants and 

agreements to be perfonned, as set forth below. agree as follows: 

a. Prior to the State's execution of this Agreement, the Tribe shall adopt a 

tribal resolution constituting a valid authorization, properly enacted pursuant to the Tribe's 

constitution and implementing ordinances, giving the Tribe's attorneys the authority to 

execute this Agreement and the Stipulation for Entry of Judgment attached as Exhibit III to 

this Agreement and waiving the Tribe's sovereign immunity with respect to enforcement of 

the terms of this Agreement, which resolution shall be attached as an exhibit to the 

Stipulation for Entry of Judgment contemplated by this Agreement. 

b. Within 60 days of the date this Agreement is ex.ecuted, tlte parties shall 

execute a Compact in the form of the cm:npact that is attached hereto and incorporated by 

reference herein as Exhibit IV to this Agreement. This Compact shall limit any and .all class 

Ill gaming operated by the Tribe to APN 69 under the conditions established by this 

Agreement and the Compact. 

c. Prior to the commencement of any "development" as that term is defined in 

the California Coastal Act, Public Resources Code section 30000 et seq., on that portion of 

Parcel B on which there currently exists a partially constructed concrete foundation, the 

Tribe shall, at its expense, remove the partially constructed concrete foundation and related 

"development" that currently exists on that portion of the property and restore the grade of 

that portion from which the partially constructed foundation has been removed to an historic 

grade of that portion of the property which the State and the Tribe agree in writing is 

consistenr with the protection of the water quality of the Big Lagoon ("Agreed Grade"). lf 

Page 4 of 12 
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the parties are unable to timely agree upon a grade, the matter shall be resolved by an 

arbitrator selected by the Court. The Tribe agrees and commits not to change the grade of 

the concrete foundation portion of Parcel B from the Agreed Grade or to in any way 

authorize or permit any other individual or entity to change the grade for that portion of 

Parcel B from the Agreed Grade. 

d. The Tribe and the State agree and commit that, except as specifically set forth 

in this Agreement, no gaming, including class I, class II or class III gaming as defined by 

IGRA, or other commercial development shalt occur on Parcel A or Parcel B. The Tribe and 

the State further agree that any development permissible under this Agreement with respect 

to Parcel A or Parcel B: 

(i) shall not be located within 15 feet of the boundary of State property 

or within I 00 feet of t.he 18-foot contour above sea level (National Geodetic Vertical 

Datum), w~ichever is furthest; 

(ii) shall not exceed 30 feet in height above the current grade of Parcel 

B, or the Agreed Grade for the concrete foundation portion of Parcel B, for 

development on Parcel B or 30 feet in height above the current grade of Parcel A for 

development on Parcel A; 

(iii) shall incorporate lighting practices and low wattage systems 

consistent with non-commercial development designed and utilized in such a way as 

to minimize to the maximum extent practicable their impact on the nighttime visual 

environment of the Big Lagoon and the surrounding park and recreational areas, 

inch1ding impacts due to the emission of glare and sky glow; 

Page 5 of 12 

ER-580 



Case4:09-cv-01471-CW Oocument81 -1 Fifed06/17/10 Page? of77 

(iv) shall, to the extent any non-native vegetation is introduced, remove 

said vegetation should the existence of that non-native vegetation result in a material 

adverse effect on the surrounding park and recreation area habitat and, in the event 

of an infestation of the non-native vegetation into the contiguous park and recreation 

habitat, the Tribe shall pay to the State the reasonable cost of the removal of that 

non-native vegetation from that habitat; and 

(v) shall be designed in such a way as to avoid a material departure from 

the non-commercial character of the surrounding Big Lagoon area and shall utilize 

pervious surfaces such as vegetated swales, filtering strips, or an earthen berm 

landward of the lagoon set-back line identified in (d)(i) above sufficient to capture 

and "treat" runoff from any impervious surfaces. 

e. For the sole purpose of assuring adherence to subparagraphs c and d, upon 

at least 15 days' written notice to the Tribe, the State may conduct a one-day inspection of 

Parcels A and B no more than once a calendar year during nonnal business hours. 

f. The term "commercial development" as used herein includes all development 

with a business or commercial pwpose and further includes apartment buildings and non

single family residential development. The term ''commercial development" does not 

include single fami ly residences for the Tribe's housing needs, or tribal governmental 

officeS, a tribal meeting hall and a tribal cultural center, so long as they are not utilized for 

any commercial purpose. 

E. Attorney Fees and Dispute Resolution 

Page 6 of 12 
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7. Except as specifically provided herein, the State ~nd the Tribe sball each bear their 

own costs and any attorney fees in connection with the negotiation, drafting, and execution ofthis 

Agreement. In the event of any litigation regarding the enforcement, interpretation or any other 

claim arising out of this Agreement, each party shall bear its own court costs and attorney fees. 

8. This Agreement is intended to be incorporated by reference into a Stipulation for 

Entry of Judgment and a judgment entered pursuant thereto in the Case and, except as provided in 

th~ Compact, the sole means for enforcement of the provisions of this Agreement shall be by a 

proceeding in the Court to enforce the stipulated judgment. 

9. Within 21 days of the date this Agreement is executed, the parties shall submit this 

Agreement and said Stipulation for Entl)' of Judgment (a copy of which is attached hereto and 

incorporated by reference herein as Exhibit 1II) and Judgment Pursuant to Stipulation (a copy of 

which is attached hereto and incorporated by reference herein as Exhibit V) to the Court for its 

information and to the Secretary of the Interior requesting either approval or a letter indicating that 

approval is not necessary pursuant to 25 U.S.C. § 81. 

I 0. Within 15 days of the date the Compact is executed or the Secretary of the Interior 

approves this Agreement and the Stipulation for Entry of Judgment (Exh. III) pursuant to 25 U.S.C. 

§ 81 (or indicates that approval is not necessary), whichever. is last, the parties shall execute the 

Stipulation for Entry of Judgment (Exh. Ill) and file that stipulation with the Court and submit the 

Judgment Pursuant to Stipulation (Exh. V) to the Court for signature and entry. 

F. Time of Performing Obligations 

1 J. Time is of the essence in this Agreement. 

G. Law Governing. 

Page 7 of !2 
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l2 . This Agreement shall be construed and enforced in accordance with the laws of tbe 

State of California. 

H. Enforceability 

13. In the event that any provision of this Agreement should be held by a final judgment 

or order of a state or federal court to be void, voidable or unenforceable, the remaining provisions 

of the Agreement shall not remain in full force and effect unless the State and the Tribe agree in 

writing thereafter tha t each of those provisions shall remain in full force and effect. 

I. Entire Agreement 

14. This Agreement embodies the entire Agreement of the State and the Tn"be respecting 

the subject matter. There are no promises, terms, conditions or obligations other than those 

contained in this Agreement. This instrument supersedes all previous communications, 

representations, or agreements, either verbal or written, between the parties. Any modification to 

this Agreement shall be in writing and signed by both parties and approved by the Court. 

J. Advice of Counsel 

15. The State and the Tribe, each for itself, on the basis of ample time to investigate, have 

independently de tennined that it is in their respective best interests to enter into this Agreement, 

regardless of whether or not the facts are as they suppose them to be. Each party is represented by 

counsel with respect to this Agreement and is relying upon th e advice ofits counsel in entering into 

f.his Agreement. 

K. Benefit and Binding Effect 

I 6. Each of the persons signing this Agreement represents that he or she has written 

authority to execute this Agreement on behalf o f the entity for which he or she is signing tl1is 

Page 8 ofl2 
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Agreement. This Agreement shall enure to the benefit of and be binding upon the parties and their 

respective successors and assigns. The Tribal signatory's authority to waive the Tribe's sovereign 

immunity is set forth i~ Exhibit C to the Stipulation for Entry of Judgment (Exhib]t Ill to this 

Agreement). The State has waived its sovereign immunity by virtue of the provisions of· 

Government Code section 98005. 

L. Counterparts 

17. This Agreement may be executed in counterparts and when so executed by each party 

shall be deemed an original. This Agreement shall not be effective, and no party shall have any 

rights or obligations arising out of it, until it has been properly executed by each party. 

M. Termination of Obligations Under Paragraph 6 

18. The parties ' obligations under paragraph 6 and under any judgment entered pursuant 

to those provisions shall terminate upon the occurrence of any of!he following: · 

a. The Secretary of the Interior, pursuant to 25 U.S.C. § 81 , disapproves this 

Agreement or the Stipulation for Entry of Judgment attached hereto as Exhibit III. 

b. The Secretary of the Interior disapproves the Compact, and any administrative 

or judicial proceeding regarding the disapproval bas been concluded. confinning the 

Secretary's djsapproval. 

c. The Secretary of the Interior declines to accept APN 69 in trust for ~e Tribe, 

or fails to make, with respect to APN 69, the determination set forth in 25 U.S.C. § 

27 J 9(b)(l)(A) or to obtain a concurrence in that determination by the Governor of the State 

of California pursuant to 25 U.S.C. § 2719(b)(l )(A). 

Page 9 of 12 
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d. A final administrative or judicial proceeding detennines that APN 69 may not 

be taken into trust by the United States for the benefit of the Tribe or that APN 69 is not 

eligible for gaming. 

e. The United States of America refuses to execute the instruments necessary 

to effectuate its acceptance of trust title to APN 69. 

f. The Compact is deemed null and void pursuant to the provisions of section 

14.2 thereof. 

N. Subsequent Negotiations 

19. The State and the Tribe agree that should any of the contingencies set forth in paragraph 

18 occur, the State and the Tribe will commence new compact negotiations within 30 days ofthe 

date either party has been given notice of the occurrence of said contingency by the other party. 

With respect to any new site that is proposed as an alternative to the Tribe's existing trust lands, the 

State and the Tribe. intend to negotiate the new compact 9ased on the Compact attached as Exhibit 

IV and agree that if a new compact is not executed between the State and the Tribe within 120 days 

of the date these compact negotiations commence, notwithstanding the provisions of25 U.S.C. § 

27JO(d)(7)(B)(i) the Tribe shall have the right to file suit pursuant to the provisions of25 U.S.C. § 

271 0( d)(7)(B}(i) and the State shall have the ri~ht to a~sert any and all defenses it may have to said 

suit, except that the State hereby waives any right it might have to claim that said suit is premature 

by virtue of the provisions of25 U.S.C. § 2710(d)(7)(B)(i). 

0. Limitation on Right to Conduct Class· III Gaming Should Los Coyotes Be Unable 
to Operate Class III Gaming 

20. If Los Coyotes is unable to operate class III gaming on approximately 23 acres efland 

in the City of Barstow identified as Assessor's Parcel Nos. 0428-171-66, 0428-171-67, and 0428" 

Page 10 of12 
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171-68 ("APN 66, 67, 68"), the Tribe will not object to another federally recognized Indian tribe, 

other than Los Coyotes, operating class Ill gaming on those parcels. The Tribe expressly agrees that 

it wil1 not commence operating, or that it will immediately discontinue operating, c!ass III gaming 

on APN 69 if Los Coyotes is unable to operate class III gaming on APN 66, 67, 68 and if all 

individuals or entities holding title to APN 66, 67, 68 fail to make, within 30 days of a written 

request by the State to do so, a valid and binding irrevocable offer to convey tide to APN 66, 67, 68 

to the United States of America to be held in trust for any federally recognized Indian tribe that has 

agreed to execute an agreement or agreements with the individuals and entities holding title to APN 

66, 67, 68, BarWest and the Tribe that are the equivalent to any and all agreements, entered before 

December 31, 2005, between Los Coyotes, LCB, the Tribe and Bar West related to the acquisition 

of APN 66, 67, 68 and the conduct of class Ill gaming on APN 66, 6 7. 68, including development, 

management and related agreements with the individuals or entities holding title to APN 66, 67, 68. 

To effectuate the terms ofthis paragraph, if Los Coyotes is unable to operate class Ill gaming on 

APN 66, 67, 68, the Tribe must make available all such agreements to the State upon thirty days 

written request to do so, 

P. Notice 

21. Attached hereto and incorporated by reference herein as Exhibit VI are the current 

addresses of the State and the Tribe for purposes of notice pursuant to this Agreement. Any party 

may change such address by delivery to the other of its new address by certified mail, rerum receipt 

requested, or recognized notional delivery service (Federal Express, UPS, etc.). The new address 

shall be binding upon a party only upon actual receipt by th~ party notified. Proof that notice has 
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been received for the purposes of this Agreement shall consist of a fully executed return receipt card, 

certificate or other similar document issued by a recognized national delivery service. 

Q. Recordation 

22 . Within 30 days of the date the Judgment Pursuant to Stipulation is 

entered, the Agreement shall be recorded with tbe County Recorder of Humboldt County by the 

State, 

Dated: t'~Cl'I..J ~~ 3 1 l..«l..S 

llll~ 1 7 21)\)lj 
Dated:---- -----

Attorneys for Plaintiff Big Lagoon Rancheria 

BILL LOCKYER, 
Attorney General of the State of California 
ROBERT L. MUKAI, 
Senior Assistant Attorney General 
SARA J. DRAKE, 
Supervising De uty Attorney General 

Deputy Attorn eneral 
Attorneys for efendant State of California 
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.· 

Assessor's Parcel Number 517-131-04 

ER·589 · 



Case4:09~cv-01471 ~cw Document81-1 F'l d06/17/1 
1 e 0 Page16 of 77 

- .. .. . 
·•• . • ~ ~II .~ ~~ II ot k~:U- ~ .•• 7nD~P~· ~~?, .. f.·• . 

. ~-•..a.•t...or...&a.>kM,.-.u~~.~a~ .... llbna ~r"D ~.·e~~~~·~· 
.o,s:~,~-fLt.AlG .':r~p. ~~.a.NLt~uit."'W: ... 
A&..l».lltlla: , ____ _ .• . • . _ ,..._ . • - ..:....: ... ... -··-- · ·• ·• 

. . van~~:~a .u .... ~·:rl' aQ o.• ~-~~~ ~"• ~r . .&itt,,~~ ·• · ... ~·- - . 
. ~nut .lO ..llbUlNI l.a•k1'~ ~~~~~ flr~ -cht ho~n: CHnU·;U · 

. .d.. lii$.A~M -~• Jia~~...-l,F .&.4 •Oil-~ua.e~ ;i~~~.. .-~: 
.paa~l'•' ...,. !'-" Qaa -.-~~-~~L~ lat. • '-- .. -~-~_;~~~~~ ... - · .. 
• ~;..WWll, • .lJLLJI'»,'WI ... '&oe,l;t. lbnJ:.J.U~J e).Dr.j ~·~~r .· . 
. 1\ba .11~ ~ -.. 1lle .UIIe bn.w"•- ~~ l •M.t ~~- ~· ·~:~~; .. · 

l.J1 lbllan -..."' e~~• \he :;o .. ~ ~~• a:t ~• S.t .. -',..,.,.,. '"~'~· .: : 
-n oa .lc~~· ·1-a.lbll.~u-. •" :h•r.:l~~.,.~ -·~~ns:~~~~: :.~ /'· .. 
..C.JII . un•....-n-~r. -'-...• · · .. QlobJ•,n. h .. nfJM vt _,., ~·~· ~:.·~ 
n't~.c·:.sa·•~ .:..i-N_IlldPIICI' t, ,..nfil :r~~o,•u Ult~4 '·'~~..;.,;.»\> 
Of'U'I'II~~oJ·ft ~~ ... C:~tr.~~-~--~ •• ~9'!_.~~-!!..:~.• . ,.;ow;;q. ~~.!'· 

ER-590 

.. 
•· ~ ;... 



m 
~ en 
CD .. 

¢ 

~=1-.=-----':'"~ 1 : : ' 
! : . , . 
•• --.: . ... :,,. ~.-::::-: . 

:~ .. 

POR 

r j 
~(\ qj 
.. ' 
~ 

@ 

It]. 52, TZ, 8 f3.5 

®. 

~; 

@]) 

® 

~f .. :·.~-·- . . ... , ... ·" .~~- :;~ . -~~-< . 

® 

l.S, 31 .1! lll -
""' J 

=.. 
® ten 

® u.~.A. 

., ...... ·. -;;,.-,,.;1 .. ,., .. 
; ... 

;/' , . . 
~·· l 

-,tt'li I 
"' .. 

~~·: ,. ,, 
;, 

,'I I I . 

!: i' I' ,, 
•• • I 

· · tiJr r 

,-~· i ~ \ _,.· _ _!.,/.-. ~\' 
" 19 ,,~ 

I 
Alienor•• lrft~p2t sr.,tf(7 -P'tJ..;I:J 
Gounty of Humbaldl ~ Cotff. · 

() 
Q) 
(/) 
CD 
~ 

0 
<D 

~ 
0 ...... 
~ 
....... ...... • • () 

~ 

0 
g 
c:: 
3 
(I) 
:::1 
($ ...... 

I 
~ 

:!! ro 
c.. 
0 
(j) -.... ...... 
....... • -... ....... 
0 

-u 
Q) 
lO 
(I) ...... 
....... 

9. 
~ 
....... 

. ·i 



Case4:09-cv-01471-CW Document81-1 Filed06/17/10 Page18 of 77 

... 

EXHIBIT· II ··.· 

ER-592 



Case4:09-cv-01471-CW Document81-1 Filed06/17/10 .Page19 of 77 

Assessor's Parcel Number 517·131-lS 
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Lot 2 of Section 13, in Townah:ip 9 North, Range 1 West. of Humboldt 
Meridian, aa shown by 'the official plat· of the GpvermMD1; Survey of said 
Township~ 

EXCEl"TllG 'l'HCREFRCH ~at. portion thereof, ducdbed as tollOWih 

BEGINNING at a point on tbe South 11ne of said Lot. 2, c.Uetan'l! 10 c:h.aina . 
EacoU,rly thereon froJil the Southwest. comer of ~l!l.icS Lot 2J ·.running 

thence Northerly· 14. 50 chaiM on a line parallel with the West line 
of said Lot 2, · to the vaten of Big Lagoon, · 

thence in a Southeas~erly direction, along the shore of the Big 
tagooa, t.a the line between Lou 1 and 2 ot S"aid section 13r 

thence West along the South line of ssid Lot 2, 9.24 chains 1110re or 
Ieee~ . ~ 'the point of begin.niJlV. 

. ...... 
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BILL LOCKYER 
Attorney General of the State of California 

2 ROBERT L. MUKAI 
Senior Assistant Attorney General 

3 SARA J. DRAKE 
Supervising Deputy Attorney General 

4 PETER H. KAUFMAN, State Bar No. 52038 
Deputy Attorney General 

5 11 0 West A Street, Suite I 1 00 
San Diego, CA 92101 

6 P.O. Box 85266 
San Diego, CA 92 J 86-5266 

7 Telephone: (619) 645-2020 
Fax: (619) 645~20 12 

Attorneys for Defendllflt the State of California 

IN THE UNITED STATES DISTRICT COURT 

NORTHERN DJSTRlCT OF CALIFORNIA 

OAKLAND DIVISION 

8 

9 

10 

11 

12 

13 

14 
IN RE INDIAN GAMING RELATED CASES 

BIG LAGOON RANCHERIA, ·a Federally 
15 Recognized Indian Tribe, 

16 Plaintiff, 

CASE NO. C~97-4693-CW 

CASE NO. C--99-4995-CW 

STIPULATION FOR ENTRY 
OF JUDGMENT 

17 

18 

19 

20 

21 

22 

V. 

STATE OF CALIFORNIA, 

Defendant. 
Courtroom: 2, 4lh Floor 
Judge: Hon. Claudia 

Wilken 

23 Defendant State of California (hereafter the "State") by and through its attorney, Bill 

24 Lockyer, Attorney General, by Deputy Attorney General Peter H. Kaufinan, and the Big Lagoon 

25 Rancheria (hereafter the "Tribe") by and through its attorneys Baker & McKenzie LLP, by Peter 

26 J. Engstrom, hereby stipulate and agree to the following in order to settle and compromise all 

27 disputes that have been raised or could have been raised in this matter. 

28 Ill 

STIPULATION FOR ENTRY OF JUDG'MENT 
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1. The State and the Tribe shall comply with each and every applicable term of the 

2 Agreement attached hereto and incorporated by reference herein as Exhibit A. 

3 2. This Stipulation and its attached exhibits shall constitute the entirety of the 

4 agreement between the State and the Tribe and shall not be modified except by a writing 

5 executed by each of them and approved by the Court. 

6 3. The State and the Tribe waive any right to appeal the judgment entered pursuant 

7 to this Stipulation. 

8 

9 

4. 

5. 

The State and the Tribe shall each pay their own court costs and attorney fees. 

The State and the Tribe agree that the Court shaJ] retain jurisdiction of this matter 

10 for the sole purpose of assuring that the terms of this Stipulation and any judgment entered 

11 pursuant thereto may be enforced. 

12 6. The State and the Tribe agree that any proceedings to enforce, whether by 

13 contempt or otheJWise, this Stipulation and the judgment entered pursuant thereto shall be 

14 against entities and not individuals, unless enforcement can only occur if the action is brought 

15 against an individual. 

16 7. The Tribe represents that the United States of America, acting by and through the 

17 Secretary of the Interior, the Honorable Gale Norton, has approved· this Stipulation pursuant to 

J 8 25 U.S.C. § 81 as set forth in the letter, and the authority cited therein, attached hereto and 

19 incorporated by reference herein as Exhibit Band that, as set forth in that letter, this Stipulation 

20 and any judgment entered pursuant thereto may be enforced against the Tribe. 

21 8. The Tribe further agrees that by virtue of its submission to the Court's jurisdiction 

22 as a result of its filing of this action, the Tribe has waived any and all claims that its sovereign 

23 immunity would preclude the State from seeking to enforce this Stipulation and any judgment 

24 entered pursuant thereto in the. Court. The Tribe represents that Tribal Resolution No. 2005-202 

25 adopted on July 27, 2005, attached· hereto and incorporated by reference herein as Exhibit C, 

26 constitutes a valid aurhoriz.ation, properly enacted pursuant to the Tribe's constitution and 

27 implementing ordinances, to the Tribe's anorneys to execute this Stipulation and the Tribe's 

28 waiver of the Tribe's sovereign immunity contained herein. 

2 
STIPULATION FOR ENTRY OF JUDGMENT 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

)6 

Dated: ---- ---- -

Dated: 

17 •ug 2 final stipulation forcnll)' of judgment big lsgoon.wpd 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STl?ULJ\ TJON FOR ENTRY OF JUDGMENT 

BAKER & MCKENZIE LLP 

By:_-;:;:=~~~=..-=:---;-----
PETER J. ENGSTROM 
Attorneys for P1aintiffBig Lagoon 
Rancheria · 

BlLL LOCKYER, 
Attorney General ofthe Stat~ of California 
ROBERT L. MUKAI, . 
Senior Assistant Attorney General 
SARA J. DRAKE, 
Supervising Deputy Attorney General 

By:_~=,.........-;7"~=--~-----
PETER H. KAUFMAN 
Deputy Attorney General 
Arto'rners for Defendant State of California 

3 
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~esolutlon ·Number:·2005-202 

A ~ao1~fioa to•Autho~ize Tribal Chairperson and Laqal 
C~unsel to' Znte~ Into and Execu~e a Set~l~nt Ag%eeme~t 
and Sti~atlon for En~ .c£ Jud~nt With the state of 

California .. 

We, members of the tribal c ounci'l of the Big .Lagoon 
·Ranoheria, hereby autnotiza the Chai,rperson, Virgil 
Moorehead, · and· l.egal. counsel for the Big· Laqoon Rancheria, 
Bake~ & Mc~enzie LLP, by Plj!ter- ·.;, Engstrom,. Atto,rn~y .at 
Law, to enter ~nt~ and e~ecute on ~ehalf of t~e Biq Lagoon 
Rancheria for the .Sett.leme~ of Litigation, .. Location o'f 
.G'lasa II+ Gami'ng Facil:i ty -and Restriction_ on the Us~ of 
Lands Contiguous to Biq·tagoon, and accompanying 
Stipulation for Ent~y of Jud~e~t, in Civil Case No.'9S CV 
4995 cw pending in the .Onited States Distr~ot .Court· for the · 
Northern District of Calif orni.a. ' Sai d authority 'to · ~nter . 

· . into and execute· said agreement stipulation includes tha · 
power and ability to. ~aive the sovereign· immunity .of the 
Biq._ Lagoon· Ran.cheria against the State a.nfo~cing the . 
agreement an~ stipulation and· stipula~ed judgment, and to 
make any · other t~rms ne.cessary for . l;he· enfo.r cement of' said 
ag:r:e.e(nent. · · · . · . . . ·.. · . · · .'' . . . · 

: 

IT IS SO AUTHORfZED . 

CER•iti'ICATION· 
A~ Chairperson of the Biq ~agoon Rancheria Tribal 

Council, X d~ herftbY certify th~t at a special meeting duly 
called; noticed and convened on the 2'th · day of . 
July , zoo·s, at wh~ch tim~ a quorum of 4 was 

this resolui:ion . was ' -adopt ed by a vote of _4_~ 
o against, :o . abstaining and ·said 
has 'not escinded or amended in Z1£?Y way. 

Secreta~y 

July 27,2005 

Date 

July Z:7, 2005 

Date 

·' 

Exhibit C 

ER·600 
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TRIBAL-STATE COMPACT 

BETWEEN 

THE STATE OF CALIFORNIA 

AND THE 

BIG LAGOON RANCHERIA 
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TRIBAL·STATE COMPACT 
BETWEEN· THE STATE OF CALIFORNIA AND THE 

BIG LAGOON RANCHERIA 

The Big Lagoon Rancheria ("the Tribe"), a federally recognized Indian tribe listed 
in the Federal Register, and the State of California ("the State'~) enter into this 
tribal-state compact pursuant to the Indian Gaming Regulatory Act of 1988 
("I GRA"). 

PREAMBLE 

WHEREAS, the lands which constitute the Big Lagoon Rancheria are contiguous 
to Big Lagoon along the coastline of Humboldt County, contiguous to the Harry A. 
Merlo Recreation Area, adjacent to the Big Lagoon County Park, and across the 
lagoon from Humboldt Lagoons State Park; and 

. . . 
WHEREAS, the Tribe seeks to establish a casino on the lands that constitute the 
Big Lagoon Rancheria; and 

WHEREAS, the State bas cited various environmental concerns over the impact of 
a casino at that site, which include that Big Lagoon is a State ecological preserve 
managed by the Department of Fish and Game and is one of the few remaining 
naturally functioning coastal lagoons in Califomi~ is an important part of a fragile 
ecosystem that functions to support diverse populations of species, including three 
species listed under the federal Endangered Species Act, and is an environmentally 
sensitive habitat area within the meaning of the California Coastal Act; and 

WHEREAS, in light of the State,s articulated concerns regarding the potential 
environmental impacts of constructing and operating a casino on the lands that 
constitute the Big Lagoon Rancheria, the State has expressed its preference that the 
Tribe establish its casino at a location off of the Big Lagoon Rancheria site; and 

WHEREAS, the Tribe has instituted litigation against the State to compel the State 
to enter a compact authorizing Class III Gaming on the Big Lagoon Rancheria site; 
and 

WHEREAS, during the course of the litigation, the State attempted to locate a new 
site for the Tribe's casino which would not result in the perceived environmental 
impacts and which would also be supported by the locaJ jurisdiction; and 

ER .. 603 
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WHEREAS, the City of Barstow has expressed a strong desire (subject to a proper 
environmental review) to host a tribal Gaming Facility within Barstow in order to 
boost economic development and employment; and 

WHEREAS, in pursuit of that objective, the City of Barstow entered into an 
agreement with the Los Coyotes Band of Cahuilla and Cupeno Indians ("Los 
Coyotes·Band11

) in support of that tribe's efforts to locate a Gaming Facility in 
Barstow; and 

WHEREAS, at the request of the State, the Los Coyotes Band agreed to consider a 
single, unified casino project in which the Los Coyotes Band and the Tribe would 
share a parcel approved by the City of.Barstow for purposes of developing two 
adjacent Gaming Facilities; and 

WHEREAS, following careful deliberations and· a determination that it would best 
. serve thefr respective interests, the Los Coyotes Band and the Tribe thereafter 
entered into an agreement for the joint development of two compatibly designed 
Class III Gaming Facilities sharing access, parking, and other common amenities 
on a single location in the City of Barstow; and · 

WHEREAS, federal law allows a tribe to operate a Gaming FaciJity on lands that 
are acquired in trust for the benefit of a tribe after IGRA 's ef(ective date if after 
consultation with the tribe, the State, and local officials, the Secretary of Interior 
detemrines that a Gaming Facility would be in the best interests of the tribe and its 
members and not detrimental to the surrounding community, and the governor of 
the state concurs in that determination; and 

WHEREAS, the Tribe has agreed to request the Secretary of Interior to take into 
trust for the benefitofthe Tribe a parcel (the "25 Acre Parcel") pursuant to the 
federal process referred to above and which is within the site identified by the City 
of Barstow; and 

WHEREAS, the Tribe and the State share an interest in fully mitigating the 
impacts of the operation of a Gaming Facility in the City of Barstow and in 
subjecting the operation of the Gaming Facility to a thorough enviromnental 
review; and 

WHEREAS, in light of(i) the Tribe's willingness to relocate its Gaming Facility to 
the City of Barstow; (ii) the Tribe's sovereign agreement to forgo gaming and 
other adverse development on the environmen~lly sensitive land at its rancheria 
(which in the State's view, would have significant impacts on the environmentally 

2 
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sensitive contiguous and adjacent lands); (iii) the City ofBarstow's anticipated 
support for the proposed Gaming Facility; and (iv) the other covenants of this 
Compact, the Governor anticipates concurring in a determination by the Secretary 
oflnterior that the Gaming Facility would be in the best interests of the Tribe and 
its members and not detrimental to the surrounding community, as long as (a) the 
Barstow City Council has approved of the Gaming Facility's location in the fonn of 
a resolution or other appropriate instrument, and (b) the affected conununity's 
support for the Gaming Facility is further demonstrated to the Governor; and 

WHEREAS, in consideration of the exclusive rights enjoyed by the Tribe to 
engage in certain Gaming Activities and to operate the number of Gaming Devices 
specified herein, and the other meaningful concessions offered by the State, the 
Tribe· has agreed, inter alia, to provide to the State, on a sovereign-to-sovereign 
basis, a fair revenue contribution from the Gaming Devices and banking and 
percentage card games operated pursuant to this Compact; and 

WHEREAS, the Tribe and the State share a joint sovereign interest in ensuring that 
tribal Gaming Activities are free from criminal and other undesirable elements; and 

WHEREAS, this Compact will afford the Tribe primary responsibility over the 
regulation of its Gaming Facility and will enhance tribal economic development 
and self-sufficiency; and 

WHEREAS, the State and the Tribe have therefore concluded that this Compact 
protects the interests of the Tribe and its members, the surrounding community, 
and the California public, and will promote and secure long-term stability, mutual 
respect, and mutual benefits; and 

WHEREAS, the State and the Tribe agree that all terms of this Compact are 
intended to be binding and enforceable; 

NOW, THEREFORE, the Tribe and the State agree as set forth herein: 

SECTION 1.0. PURPOSES AND OBJECTIVES. 

The tenns of this Compact are designed to: 

(a) Foster a mutually respectful government-to-government relationship 
that will serve the mutual interests of the parties. 

3 
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SECTION 4.0. AUTHORIZED LOCATION OF GAMING FACILITY, 
NUMBER OF GAMING DEVICES. AND REVENUE CONTRIBUTION. 

Sec. 4.1. Authorized Number of Gaming Devices. Subject to sections 3.1, 
subdivision (b), and 4.2, the Tribe is entitled to operate up to 2,250 Gaming 
Devices pursuant to the conclitions set forth in section 4.3.3. 

Sec. 4.2. Authorized Gaming Facility. 

(a) In the event the Secretary oflnterior makes the detennination set forth 
in section 20(b )(1 )(A) ofiGRA that a Gaming Facility on the 25 Acre Parcel · 
would be in the best interest of the Tribe and its members and would not be 
detrimental to the surrounding commm1ity, the Governor anticipates concuning in 
that determination so long as both of the following have occurred: 

(i) following two or more public meet,ings at which the subject of the Tribe's 
Gaming Facility has ~een on the agenda and discussed, the Barstow City Council 
has approved the Gaming Facility's location on the 25 Acre Parcel in the form of a 
resolution or other appropriate instrument, which may take the form of an MSA; 
and 

(ii) a fair and scientific telephone survey of Barstow city residents, which 
meets the standards set forth in exhibit B hereto and which is conducted after May 
1, .2005, or a more reliable polling of public sentiment, demonstrates public support 
for a Gaming Facility in the City of Barstow. 

However, nothing herein shall be construed to authorize the conduct of Class 
III Gaming on the 25 Acre Parcel if the Governor fails to concur in a determination 
by the Secretary of Interior pursuant to section 20(b)(l)(A) oflGRA in connection 
with the 25 Acre Parcel. Further, any failure of the Tribe to comply with all terms 
set forth in the settlement agreement in the action referenced in section 4.3, 
subdivision (b), at any time after the execution of this Compact, shall be grounds 
for the Governor to refuse to concur in the detennination of the Secretary of 
Interior. 

· (b) . The Tribe m~y only engage in Class III Gaming on eligible Indian 
lands on the 25 Acre Parcel and agrees not to engage in Gaming Activities on its 
other Indian Jands in California as set forth in section 4.3. · 

Sec. 4.3. Tribe's Agreement to Forgo Gaming Activities 

(a) The Tribe agrees not to engage in, authorize, or pennit Gaming 
Activities on any of its Indian lands in Ca1ifomia, other than its Indian lands on the 
25· Acre Parcel, and represents that, in the exercise of its sovereignzy, it will not 

10 
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engage :in class II gaming activities other than on the 25 Acre Parcel during the 
term of this Compact. 

(b) The Tribe shall comply with all terms set forth in the stipulation for 
entry of judgment, and judgment entered pursuant to that stipulation in the action 
in the U.S. District Court for the Northern District of California entitled Big 
Lagoon Rancheria, a Federally Recognized Indian Tribe, Plaintiff; v. State of 
California, Defendant, case nos. C 97-4693 CW and C 99-4995 CW. 

Sec. 4.3.3. Revenue Contribution. 

(a) Subject to the deduction allowed under subdivision (c), the Tribe shall 
pay to the State the following percentages of its Net Win generated 
from the operation of Gaming Devices and banking and percentage card 
games: 

Annual Net Win 
$0-$100 million 
Over $ 100 million to $200 million 
Over $200 million 

Percentage 
16% 
20% 
25% 

The payment specified herein has been negotiated between the parties 
as a fair contribution, based upon the location of the Gaming Facility 
within the City of Barstow, its location for traffic on route to Las Vegas 
and other market conditions, the exclusivity provisions specified in 
section 4.4, and the Tribe's circumstances. 

(b) (1) The Tribe shall remit to such agency, trust, fund, or entity, as the 
State Director of Finance, pursuant to law, from time to time, shall 
specify to the Tribe in writing, the payments referenced in subdivision 
(a) in qu3!1erlY,payments. Said quarterly payments shall be based on 
the Net Win generated during that quarter from both Gaming Devices 
and banking and percentage card games, which payments shall be due 
on the thirtieth day following the end of each calendar quarter (i.e., by 
Apri130 for the first quarter, July 30 for the second quarter, October 30 
for the third quarter, and January 30 for the fourth quarter). The 
specific percentage applied to the quarterly Net Win pursuant to 
subdivision (a) sha11 be determined by the cumulative total of the Net 
Win earned since the beginning of the calendar year. Thus, for 
instance, if the cumulative Net Win in the fourth calendar quarter 
exceeds $100 million (but is less than $200 mi11ion), the percentage 

11 
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Holland+ Knight 

March 21, 2008 

VIAQU . 

Andrea Lynn Hoch, Bsq. 
Le&al Afft.its ScmtAly 
Office of Qovcrnor Arnold Schwweru:ggcr 
~t.WJ CapftoJ 
Sacramento , CA 95814 

r11 211 894 24011 
7U 2tJ 19& 2' 5ll 

Hollllnd & l<nl¢1 Ll..P 
Oll W.sl Filth Slrt~. 2~1 Floar 
LDa Ano•les. CA tntl71•10.1.0 
w-.hkl&w.com 

Re: lnfonnaJ:ion Regarding the Proposed Big Lagoon Gammg-H~ Facility 

Dear Ms. Hoch: 

This ia a. fullow-up to our meeting ill Sncrameuto on Febnwy 25, 2008, with you, varioll! 
other Stato representative~, ad Tribal Chafanan Virgil· Moorehead. The purpose oftb.e meeting 
wu to discuss the Tribe's plan to move fww!lld with a. gaming fildlity in Humboldt County. ru · 
you know, at the St4tols ca.rUcr request, tbt~ Tribe delayed its plant to do aamini on ita trust Lmds 
for mmlY yem while it oonsidercd various 4ltemAtfvcm were on non-tribal lands in Humboldt and 
San Bdl"ll8Xdino Counties. None of the proposllls eame to liuition, howavcr,I!Dd tbc deJa~ have 
cost tho Trihc hc•vily in tl::nN oflost jobl, income. md competitive opportunities, 

After the effilrt in .84Mow failc:d.ll.lld tb~ Tribo infotxl),bj you thut it was moving fonvatd 
wi1h gaming development on Its tri1St lands, as moxc than fifty {SO) tribes in California ba.vc done 
for decades, you ptepered a draft g.amiagc:ompa.et In which several key arcaa were left open 
pct~ding furthet disC".ISSion. The .site of lho proposed gaming fucility wa:~ one: of the iasues to bo 
discu!sod. 

Ia a January 31, 2008, lcttet you provided seven! alternatives in Humboldt County for 
the Tribo to consider. These alternatives were rank in or~er of desirability from the State's 
p¢rspectivc. All but the lowest ranked site (the Tribe's existing lruit land, where it is prepared to 
pn:x=ccd) involved l!llld that would bavo 10 be acqWcd lllld placed into trost, which is zn 
uncertain process involving admini.strativc discn:tion and political considerations. l.o the best 
case scenario, aucll alternatives are likely lldd three to five years to the process before 
consttUction of a gaming fcicillty could commence. 

AI~( ... a.~ttt.a. • S6Wlll • ~. FOI't ~(lj· . JK~. t..s. All;•t ... 
~ • !ol ... Yo11e • HOt1Nn'l V""~la • Or1lrldo • P~ • SIR Fnlld»eo 

TalbbuiH • f""'P' • W...Hn~ D.C. • W•ll Palm liAolldl 
!leh • C~• • ~o~.,!.:o City • !'.t A'<N" • 'R.lpt11ut~\:a!M Gt1'icw. 
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ln order to avoid any misundc:rstanding that the Tnbo would or could tol~tc further 
delays in baving the jobs, government i.Deomc, or other benefits of a gan~mg facility, Chainnan 
MOOfehead made it clear at our last meeting thAr th~ possible sites other than th.c 1'rib~'s exisiting 
hust lmdil would have to be rejected. 

Jn discussing the scopo of a proj~t on the Tn'be's trust lands, you made reference to your 
Jaou.uy letter's description of project with up to 175 gaming devices with a SO room htJtel. The 
Tribe e!eplained that this propOsal was too limiting. Humboldt Ccunty bB!I seen an incteMe in 
the quantity and quality of gaming f8.Cl1itics si.nCe the Tribo began tJili project, and a 175 gaming 
devicc casino with a SO room hotel will not allow the Tribe to adequately compete in the local 
niatl:et. The compact terms agreed to by the parties must allow the Tribe's project to grow to 
·mcef lho dcmanas· of its customers· and'1he oompeti~ ·The Tribe bdie\les that..the project 
should not be subjc:cted to artificial oonstraf.ots but instead allow tho .market to determine the 
scope and size. 

To aid .fn·getting the project into perspective, wa suggested during the meeting that the 
parties use the environmental assessment ("EA ")developed by the Tribo in 2001. The EA 
dc:saibcd a stand-alone ~ing facility and addrcsaed tho impacts that would arise from such a 
facility. At tho time. we bcUeved that the BA had been up-dated in 2004 to include a hotel. We 
agreed to provide the EA and follow-up docuroc:nts to you, so 1hc parties could be clear on the 
scope and size of the Project. Upon furthar review of the dooumemts, howcvetr, WCI discovered 
that the neither the EA oor the follow-up dowment! contain an in-depth look a.t tho combined 
imp&A::ts of a proposed casi.Dcrhotcl facility. Therefore, instead of providing the environmental 
documents. we propose that any cl~ III gaming compa~ between !be Tribe and the State allow 
for the followi:lg ftnt phase (with room for expansioo in subsequent phases): (1) 11 casino with at 
least 350 gar:ning dcvicos, (2) a todgc with at Jeaa1120 gucstroOms, arid (l) all runenities 
(resta-urants, spa. memng rooms. etc.) associated with • modcstly.caized, up$ calc fa011ity. The 
Project would be no more than S storioa tall and designed to bo compatibl¢ with. the heavily 
forested land.!cape .mn'Ounding Big Lagoon. Wastewater lreatroc:ni and parking would b~ 
contained withlll the approximately 20 acres of aust land 9'1l'rl"CntlY held by the Tribe. 

Any class m gaming campaet should pto'iido fo.r the project descnocd above as well as 
for future ollpBn$ion. At thi$ time, one cannot know how t:M gaming.mnrket in Humboldt 
Courily will change in the coming years. Tho compa<:t must allow the Tribe, while addressing 
environmental concerns, to eJC.pand and grow to meet future dea:umd, 

During the meeting, we also dis~ the possibility of placing all of th~ gaming portion 
of the Projc:et. on the "original" Rancheria, instead oftht: later aequired contiguous II acre trust 
parcel. To dat~, all of the 'fnoc's plana have beec to construct the entite Project on the 11 acre 
contiffUOU$ parcel, and the Tribe continues to believe that tbis is the best utilization of the Ttibe's 
truSt lands. Placing pert of the project on the noriginal• Jlanchcria, would not only disp!4ce the 
Tribal housing that cuzrently exists there, but by moving the conatmction closa- to the wate-r. it 
could also have a greater potential of impacting the visual aesthetics of the lagoon's shore:. 
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We propose that the next step be for the Stale to provid~ the Tribe with a response to the 
Tribe's draft compact that was deliveted tD you shortly ~(ore the Pcbruary 25, 2008, meeting.. 
Wr:. would like to set a :mothcst meeting to discuss )'OUT response and the proposed project in this 
IertGr as soon aa possible. 

Please contact me o-r Jerry Levine, (213)896·2565, with any comm~ts or questions. 

Sincerely yours, 

HOLLAND & KNIOliT UP 

R.ory E. Dilweg 

cc: The Honorable Virgil Moorehead (w/o enclosures) 
JC'fome L. LM~le, Holland & Koigbt LLP (w/o enclosure!) 
Peter J. Eng3trom. Baker&: ~cKc:zlzio.(w/o enclosures) 
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Andrea Lynn Hoch, Esq. 
Logal Affairs Secretary 
Office of Govemor· Arnold Schwarzoncggcr 
Stote Capitol 
SaClamento, CA 95&14 

lol ?IJ 8'1o l4UO 

fa• 213 896 ~4~ 
;.o«and & Kn.oglll \.LP 
633 We~t Firth Sta~t. 2151 Fi~Qt 

I..Os Mgelo•. CA 90071-2040 
www l'lk•aw com 

Jorc;meL~ 
213 8'14 2565 
Jtft'/~-tem 

Re: Gaming Compact Negotiat\oos between the Big Lagoon Rancheria and the State of 
California 

Dc:ar Andrea: 

I am writing to review our negotiations regarding the Big Lagoon Rancheria's ("Tribe") 
· clnss lfl gaming compact and to set a dirc;crion for the future. The Tribe and I rruly appredate 

y~ and your colleagues' willingness to meet repeatedly over ~ese past montru and the 
progress that was made. Vcfommately. however, while in late August I had thought we were 
getting close to finality, it appears that instead we have reached an impasse. 

The Ttibe began its negotiations with: the State for a compact approxim~ncly ten years 

ago, which was for a modest class rrr gaming operation on its reservation in Humboldt County 
(the "Site"). During the comse of those negotiations. which nre supposed to be ccncluded wirhin 
six months under the Indian Gamiog Regulatory Act, the State and the Tribe apparently reached 
iu ftrsl impasse, which resulted in \he Tribe's initiation of lGRA litigation before federal Judge 
Wilken in the Nonhero Disuict of Califomta (Big lAgoon Rartcheria v. Srate of California, Case 
No. CV 04995- CW (N.D. Calif., filed November 18, 1999). Activity on the case was 

suspended by rnulll&l agreement wh~. at rhe urging of the State, !he Tribe was persuaded to 
negotiate a gaming compact with it for a site in Bcustow, California, which is more than five 

hundred mHes from th~ Tribe's reservation. The Barstow propeny would have had to have been 

acquired at the T1i'be's considerable expense (whereas there is no.IIU!d acquisidon cost associated 

with using the Site), and would have had to be taken into tru.~t for the Tribe's benefit and for 

g:uni.ng purposes by the Secretary of the lnterior. a prospect which. given the distance from 1he 
Tribe's reservation. was destined to be cba!lengmg. 

A~~ • Sd~$-ill • g,$IOIT • D'i-:"'90 • Foil ~~~~/CUI• • ~to"1ilt • Lo~ An9t!n 
Mi;ml • "'-"" Yocil • 14or'lhorn Vir9i~ • Onan<lo • !'cn!.lnd • ~" Frarrct$CO 

TAI!~us... • f¥npa • Wutoln9(tln. O.C. • Wac! P~lm a.ach 
8ot,ng • Ctr..,._•• • Mexico Cl!'f • Tal Aviv• • "R~Anl<llivt Otl\ce 
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Although the State and the Tribe ruclled agreemcm and executed a compact regarding 
the Barstow location, in 2007 lhat process failed when t~c: California Legislature refused for a 
second time to ratify the Governor'!\ agreement to the compact. as is required by !aw. 

Following that failure, the Trihe and the State re.~umcd its earlier negotiations to establish 
a gaming facility on the Site, and because of the inordinate amount of time that had el11psed and 
the earlier delays, time became of che essence. Aside from llle kiss of mll.ny years of Income. the 
delays significant.ly prejudiced the Tribe's ability to compete in its own 10<:81 market During 
chat time at lenin four otber tribes in the area built or expanded competitive gaming and 
hospitality faci li ties. Meaningful and timely resolution of any issues regarding the Site 1herefoce 

· ··Was·tmperatl:ve.lf. the.negotiations w.ere.gomg.{(J b.e .C9.Q.clu~.ed without further damage to the 
Tribe. 

This. reccn~ round of negotiations began, and I became involved, in late 2007. To the 
Tribe's swprise, despite the ptior delays and the continuing strength.enlng of th~ !Xpartmc:nt of 
rnterior's policies discouraging off~tescrvation Tribal casinos; lhe St:tte once again propo~~ th11t 
the Tribe move its project T.Q n location off the resenoatioo, a prospect that, even if achievable, 
would have delayed tbe Tribe from reaching its goal for several more ye!!l:s. Although the 
possible sites proposed by the State this tiroe would have been in tbe same councy as the 
reservation. the property ~till needed to be acquired and paid for by the Tribe ond a fUrther delay, 
poteruialiy measured in years, would hnve n~arily followed as lhe parcel was subjected to the 
federal fee to trtiSt process, with no certainty of success. Neverthe}less, in a demonstration of the 
good faith and patience that the Tribe had exl}ibitcd, it once again considered the proposal, but 
rejected it. · 

Tbc poteotial for a further substantial delay was a factor in the rejeclion, but equally 
important was tbe fact that tit~ Si.te, which is on the reservation and bas always been !he Tribe's 
flfstcboice. sits on Tribal land that has a <hamatic view of Big Lagoon and is idea) for a 
hotelllodge: and cas.illo that ciJU!d easily be designed to capt\:ue the beauLy of its surroundingli. It 
would beCI'lme a unique and highly desirable Northern California destination, panicularl y for 
those who are already visitors to Northern California's coastal areas. The success. of such a 
project. if pursued expeditiously, would hopefully offset some of the damage; being suffered by 
the Tribe in having ~n forced lo wait so long in order to participate in its 0\1111 market. 

Natwithsranding earlier failed attempts to move tbc Trlbc off of its reservation. it should 
be noted that tbe Tribe continued TO consider in good fai th all requests by the State, including an 
mformal ;uggestion recently !.hat ~e parties explore whether it would be feasible to develop and 
conduct a temporary gaming operation on the Site ru:Jd then relocate co an off-reservation sire 
within the County when and if an a~ceptab!e site was acqui~.d and t:a.ken intO truSL AI !.hough 
chat was not an official offer or proposal from either side. there was yet another delay while that 
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concept was discussed and investigate(!. The S(ale ultimtud y decided, however,lh.at it would not 
consider that approach. 

1he discussjons then returned to compleling the pending negotiations regarding the 
Tribe's development of a hotel and c.asino ~ncility on the Site. ;md the Tribe ma<le it clear thal no 
other site distracd.oru would be considered. 

Despite the delays, I thought we were making good progress. In order to e;t;peditc 
mJttm, the Tribe had agreed (subject 10 a fm3l overall agreement} to include a number of 
~mpact provisions ~hich the State was now U.'iing in other compacts and wanted to incorporate 
iiJJq .o~. negotj~oo.s •. i~:lu.din$ some terms that were changing continually. Soe, e.g., terms in 
lh.e Big Lagoon compact drafts that.paraiiC:l tliose In the· coriij>acti entered iilto'With the YurO'k 
tribe, then the: Buena Vism tribe, followed by the North Fork tribe, and those involving the 
Shingle Springs Uibe. We would hope' lhat the Stale acknowledges the :fribe's good roith 
willingness and flexibility in trying to work with the State on ilS own developing compact goals. 

On the remaining terms, tM: State raised issues related primarily to parking, drain11.g~. 

height and setback, along with a more generalized need to be assured that typical environmental 
considerations Tegarding off-reservation impacts would be 2\l.idrc~ sed. The Tribe took each of the 
S~.ate's concerns seriously and spent considerable legal and consulting fees exploring and 
providing a responsible respoosc for each of them. The Tribe engaged aa architect and 
envirorunental engineer to provide guidance· and gave you compromises and commitments on 
each subject thal were dose to what !he State had proposed. and. in the case of off-reservation 
impacts, exceeded those. Thw the Tnbe agreed to a set bad. from the bjgh tide line shn.ilu to 
other construction in tbe vicinity (although it is not required to do so ll.llder federal law): 11 

lowering oC the height of the gaming facility to 80 feet (which would actually read muclt lower 
dian lhal because 'it was ~et against a rear upslope): a plan at considerable extra cost to put mosl 
of the parking under the f~ility, a& opposed to beiog on surface lots. which would allc\'iace 
concerns about aestlletics and drainage issues; and a lowering of the number of hotel rooms to 
100. The Tribe, which had already conducted ao environmental study, provided a detailed 
mitigation plan regarding possible off-reservation impacts. 

Importantly. the Tribe expressed a willingness to lower the number of slot machines to 
300 {b<:!ow. which virtually no financing can be obtained. and which is bdow ihat of most of the 
competition). and, unfair !:hough it was. to give fnir constderation to the State's insL,tencc thai it 

receive a Shitre of the Tribe '., slot machine revenues, even though none: could be ju:;rific.d. 

As you know, IGRA was enacted by Congress to eoablc U'ibal govemmcnt!i w occ.:om~ 

self·SUCficient and free from public funding. lrt do ing so, !E virtually prohibited a State from 
exacting a mx on uibes in order ·to get its consent ro a compact. Nevertheless, thl! State and some 
tribes have soug!\t to rationalize the State's demand for gaming revenues by providing a quid pro 
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quo in which the State agree.\ to forego certain economic benefits under the compact if a tnbe's 
gam1ng market exclusivity becomes impaired under State law (other th<ln from other tribal 
government.<;). The concept is that by imposing an economic oonsequence on th~ Scnte if it 
permits lil1 incursion into the gaming market now reserved tO tribal government.~ . the State will 
be mouva!ed to resist legislative or admini.strativ~ actions that might cause such on incur3ion. 
But throughouc our diS<:Ussions the Tribe has made it clear thnt it has no need or desire for 11ny 
"exclusivity'' protection provisions and sees no jusdficntion for sharing its revenue with the 
State. 

The reservation is in on area in which nOll'-Tribal ga.ming is unlikely Lo proliferate, so 
·''exclusivity'' is meaningless. In ..adrl.ition..fur.8 .ytar:s _np.~ ~tppro~~~!Y.:40 other tribes within 
the State have and will continue to b.nve. UDtil at least the yenr 2020; the right to operate up to 

3.50 slot machines with no payment co the State or any kind (except actual and reasonable 
regulatory cosu); Those nibes also teceive a Revenue Sharing Trust Fund annual 'di.stnbution of 
Sl.l million. which is distributed to all tribes in California from other, more: successful gaming 
tribes. and thus helps ensure that tribal government gaming-revenues benefit all tribes. The 
Tribe, like most tribes with no or fewer than 350 slot wacbines, depend!! heavily on rho RS1F 
distribution to fund its eSsential govemmental programs and services. Nevertheless, the State 
continues to insist thaf the Tribal government share its gaming revenue.<> with the State on all 
machines (not just those over 350). and has proposed tepeatedty that the Tribe consider waiving 
its right to oootinue to ~ive its RSTF distribution. 

Moreover, Lhe Scate required that its take of the Tribe's gaming revenues be oo less than 
10% of the Tribe'.r gross income {which is what ''net win,'.' on which the 10% fee is tech.aicnlly 
based. truly Ja, since under all compactS it amounta to the only r~ipts- that actuaJiy are: ever 
held by the Tribe). In othet" words, tbe State Insists on taking a substanflal share of the gross 
revenues before profits, if any, have been determined. Despite the fact that the taxation of Tribal 
gaming reventle$ i~ prohibited by lGRA and defeats congressional intenl to strengthen the 
economies and self~surficiency of tribes. !M fact cluu forty or so other tribes are not required ro 
pay anything to tM Stare out of th~ir gaming rewmues, whereas the State now demands that 10% 
of the gross be the miilimwn it will accept if it is going to agree ro any new compac1 or 
al'tUndment, means rhar tl~ State insi!IS on arbitrarily treati~tg one class of similarly ritumed 
tribes in California differently from allother. 

The pmcriC4l ~ffecL of this disparate cr~rmenL is particularly harsh ou Big Ljlgoon and 
other small operations: because of th~ir size they will be unable to reach any real c:conomy of 
scale ilS IO labor, equipment costs and facilities development and maintenance. Ten percent of 
their.gross will necc$.~arily GOil.!;ume il sub~tantial shaxe of their profits. 
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Giving the State a substantial pan of the Tribal government's main source of revenue for 
virtually nothing except the State' 3 agreement to sign the compact (which we contend is 
compelled in nny event by federal law) is simply unjustified. as the recent Rincon decision 
establishes. Nevertheless, consistent wilh its flexibility throughoul these negotiations, the Tribe 
was willing to consider soroe revenue sharing (but less th.ao the 10% of gross being sought) as a 
w•y to expedite matte.tll mel re1.ch closure. But the State wo.s unwilling to compromise by 
~viating from lhe amooot of its arbitrary and apparently minimum uniform tax rate on tribal slot 
machine revenues. 

finally, although submitting a draft compact along lhe lines desc.ribed above lltld 
·followiag-montbs.ofdi.scussion •. amJ.iP.!=t!iding detailed mitigation m~sures to be implemented 
as a matter <:If c-ontractual commitment (as OpPo~ .to l~vi.ng that to the. uncertatntieS of a later 
cnvironmrmtal process}, we have had no meaningful response 10 that pcoposal other than !he 

·request. and the Tribe's willingness. to clo.rify language in the mitigation meD.Sures to cnsUJe that 
compliance was mandatory. 

The 2008 legislative session hns now closed. ln light of wbere !.he Tribe now ftnds i.tseU, 
it is no longer wilHng to pay lhe Stat¢ what simply amounts to a tax, although it is still willing to 
abide by \he mitigation mea::>ures. 

The Tribe bas instructed me to notify you through this letter that unless we reach a ftnal. 
executed agreement by Friday, November 7, 2008, the Tribe will resume its litigation. Any final 
compaa will have to include the foUO\ving: 

1. The right to operate the same gaming permitted to the tribes onder the 1999 oompacC$; 
2. The right to ope(Ste up to 350 cla.~ U1 gnming devices \Vithout payment of any taxes or 

f~. including any license fee.'; 
3. The right to participate in the li<=en.~e pool described in those l999 compacts at a 

minimum, but, if licenses are not available. to have some other mechanJsm for operating 
mOJe than 350 machiru:l> in the future; 

4. Agreem~nt that. any payments sought with respect to the operation of mor~ thll11 350 
machines up to 2000 be paid sole.ly into the RSTF, as is the case with most of the other 
U"ibes in the State; 

S. Agreement that the Site is the proper location for the c~ine. and that its casino may be 
combine{j with a hotel having up 10 100 rooms, with appropriate provisiOns for possible 
c;>.panslon; 

6. Providing that any restriction on the height of the facility be no lower rhan g5 feet from 
the: first ground leve1 t1oor. that it need not be sited furthc:r than 100 feet from the me:m 
ltigh tide line, and that meeting the criceria in the mitigation mensu:res that have been 
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submirted be deemed to be sufficient for nny environmental tests lObe applied under the 
compact. 

Ill closing, and despile the impasse we seem to have reached, we do appreciate th.e ex.trun 
to which the State ha.~ been willing to meet and discuss these issues, and we are oot unaware of 
the pressure on all State officials and staff over these past few weeks given the State Budget 
is~ues and their distractions. Nevenbeles9, the Tribe must move this proces:s forward and 
defmitively. We hope that we can resolve this impasse amicably and quickly. ff nor, we regrer 
that we were not able to come to agreement, and ru:reby reserve nny and alt of the Tribe's riihts . 

cc: 

. 
. Ver:y.trul.y )'®rs • 

......, 
HO~ND !<NIGHT LLP 

Virgil Moorehead , Chairman Big Lag<Jon Rancheri11 
Peter Engstrom, Esq. 
Rory E. Dilweg, Esq. 

If S6ll844_ vl 
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OFFICE OF THE GOVERNOR 

Via U.S. Mail & Electrollic mail 

Jerome L. Levine, Esq. 
Holland & Knight LLP 
633 West Fifth Street 21-st Floor 
Los Angeles. CA 90071-2040 

October 31, 2008 

Re: ijig Lagoon Rancberia Gaming Compact 

Dear Mr. Levine: 

This i.s in response to your tetter of October 8, 2008. In that Jetter, you indicate 
that unless the Big Lagoon Rancheria (Big Lagoon or Tribe} and the State of California 
have executed a tribal-state class m gaming compact by November 7, 2008, the Tribe 
will file a new bad faith negotiation lawsuit. Fl1rther, in that letter, you set forth what we 
understand to be non-negotiable tenns that any such compact must include. Specifically, 
in order to avoid litigation, the State must agree that: 

• Big Lagoon may operate up to 350 slot machines without any revenue sharing 
contribution; 

• Should the Tribe choose lo operate more than 350 slot machines it will not be 
required to make any contribution to any fund other than the Revenue Sharing 
Trust Fund; 

• The Big Lagoon Rancheria is the proper location for a casino; 
• A hotel of 100 rooms may be included as part of the Gaming Facility and that rhis 

hotel may be exp;mded in the future; 
• The Gaming Facility can have an elevation of at least 85 feet from any ground 

Ooor; 
• The Gaming Facility can be sited within 100 feet of the mean high tide line; 
• The Tribe's proposed mitigation measures shall be the only environmental 

mitigation required of the Gaming Facility. 

GOVERNOR ARNOLD SCHWARZENEGGER • 5A(R,\MENTO, C.-\.LIFORNI:\ \158!-f • ~916\ H:5-21:Hl 
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A. Revenue Sharing on 1999 Compact Terms is Not Acceptable to the State 

We are disappointed that the Tribe has chosen to present the State with a final 
offer on the basis of terms both you and the Tribe know have always been unacceptable 
to the State. First, you insist on 1999 compact revenue sharing tenns and access to the 
1999·compact licensing pool. The Davis Administrntion.11owever, did not offer 1999 
compact revenue terms for compacts it executed in 2003 (see the La Posta Band of 
Mission Indian's compact, the Santa Ysabel Band ofDiegueno Mission Indian's compact 
and the Torres Martinez compact, each of which require a general fund revenue sharing 

.... ... : ... .. · ................. eoambutien of.five·peFeent-ofnet·win .. far"a ·max·imum·of3-~·gam·ingdeviees);···FW'the"r;····· .............. .. · · · · · · 
this Administration has not offered 1999 compact revenue tenns to any tribe and bas· 
repeatedly stated throughout its negotiations with Big Lagoon that it would not agree to 
1999 compact revenue terms. The Tribe will receive significant value from a compact 
that provides it with a class III gaming monopoly. In return for its agreement to provide 
the Tribe with that monopoly. the State seeks consideration in the fom1 of general fund 
revenue sharing. The amount of that revenue sharing remains negotiable, but to be 
consistent with the consideration requested of other tribes, our proposal is that the Tribe 
pay to the State's general fund fifteen percent of its net win on a maximum of349 slot 
machines. Should the Tribe desire to operate more than 349 slot machines, it would be 
entitled to request a compact amendment. 

B. The State is Entitled to Seek Consideration in tl1e Form of Revenue Sbnring 
In Return for Agreeing to !l Compnct Providing tbe Tribe With a Clnss Ill 
Gaming Mooopolv 

We understand that the Tribe refuses to provide revenue sharing on any basis 
other than a contribution to the RS1F as under the tenns ofthe 1999 compacts. This 
AdminislTation, however, has never agreed to accept an RSTF contribution as full 
consideration for the class IH gaming monopoly a compact provides. Instead, it has 
required general fund revenue sharing. Indeed, Big Lagoon itself has executed a compact 
with the State that included general fund revenue sharing. Moreover, the Secretary of the 
Interior has expressly approved compacts providing for general fund revenue sharing. 

Contrary to the views expressed'in your letter, the Tribe has no entitlement to a 
class III gaming monopoly in California. Article IV§ l9(t) of the California Constitulion 

· does not grant a class III gaming monopoly to Big Lagoon; rather, it merely makes 
available to the Tribe a right to negotiate for a compact that grants that monopoly. 
Further, nothing in Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721 (lGRA) 
compels the State to reach an agreement with the Tribe within six months or at all. Thus, 
as with any contract, the Tribe must offer the State something of value in return for what 
it is receiving, the exclusive right to conduct gaming in the most populous state in the 
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union. The Ninth Circuit has expressly found that the type of progressively i.ncreasing 
net win percentage the State has requested of other rribes in return for the gaming 
monopoly a compact with the State provides is appropriate consideration. In re Indian 
Gaming Related C(/ses, 331 F.Jd 1094, 1115 (9th. Cir. 2003). 

Moreover, it is not accurate to suggest, as your letter does, that !he State has asked 
for a revenue sharing amount that it knows the Tribe cannot afford. The Tribe, in fact, 
has provided the State with no figures or financial analysis demonstrating that Big 
Lagoon could not afford to pay the revenue sharing amounts that bave been under 
diS<:ussion:· ·' · 

C. A Casino nt tbe Big Lagoon Rnncheria is not tbe Oolv Means bv Which the 
Tribe Cnn Attain Revenue from Gaming, 

In addition to rejecting any fonn of revenue sharing other than an RSTF 
contribution on 1999 compact tem1s (which in the Tribe's case amount'S to no revenue 
sharing becaulie the Tribe would operate less rhan 350 slot machines), your letter suggests 
that lGRA 's objectives can only be met by the siting of a casino on the Big Lagoon 
Rancheria. Thal view misperceives IGRA's objectives. C11rrently, Big Lagoon, as a 
Non-Compact Tribe, receives revenue tram gaming in the form ofdistrib\•tions from the 
RSTF. As the Ninth Circuit found in !11 re Indian Gami11g Related C.ases, 331 F.3d at 
1 [ 11-1114, disuibutions from the RSTF can achieve the objectives of IGRA by 
providing tribes witb poor sites for gamjng with gaming derived revenue. The RSTF is 
not rhe only mechanism for providing tribes with gaming revenue without actually 
operating a cnsino. In other states (Arizona and Washington for example), tribes with 
poor locations for gaming have the opportunity to earn increased revenue from gaming 
by transferring gaming rights they have to other tribes with better locations in retnm for a 
share of the gaming rribe's revenue from utilization of those rights. The Stare has agreed 
to a similar concept in th~ North Fork and Wiyot compacts. The Wiyot Tribe in 
Humboldt County has agreed to forgo gaming in return for payments from the North Fork 
Tribe. 

Also, contrary to the Tribe's suggestion, the State will agree that Big Lagoon can 
continue 1o receive distributions from the RSTF as long as it does not operate more thnn 
349 slot machines and the RSTF is not used for payment of any costs arising our of, 
connected with., or relating to any gaming activities. 

Further, with respect to altemalive sites for a Big Lagoon casino, the parties have 
indeed explored many such options. Contrary to the suggestion in your letter, however, 
the Tribe was part of the reason some of the proposals did no! come to fruition. For 
example, dt:1ring the Davis Administralion, !he Merlo Recreation Area property proposal 
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did not come to fruition because the Tribe was unwilling to convey sixteen acres of land 
adjacent to Big Lagoon for the proposed casino site in the Recreation Area that was 
adjacent to Highway 101. The same is true for more current proposals in which the Save 
the Redwoods League was willing to acquire a casino site for the Tribe in retum for those 
sam.e sixteen acres. Also, your letter does not acknowledge that the Tribe rejected both 
the Davis Administration's otTer and this Administration's suggestion that tl1e Tribe 
utilize, for casino purposes, five acres of land the Tribe now owns in fee (at the comer of 
Park Road and Highway 101) that is now the subject of a trust application by the Tribe . 

.. ..... · .............. · · · · · · · .................... ··· F1naHy; .. yourdescription ·of theparties~·efforts'witJrteS)reCttO tbe Jooatmn .. oflnl"' ........................... · .. ·- ... 
nltemative site fails tb mention the fact that tl1e Tribe nsked us Co consider development 
of a casino on alternative sites, specifically, sites close to Eureka and Trinidad. After 
discussing these al:temative sites and after the State i11formed the Tribe that it was ·willing 
to agree to locate a casino on the Rancheria, the parties focused their efforts on the 
Rancherin Site. 

D. Mitigation Measures for the Rnocherla Site 

The State is willing to agree to locating the casino on the Ranchecia. lt must be 
understood, however, that a location on the Rancheria must take into account the 
constraints on development inherent in placing an intense urban project adjacent to a 
State ecological reserve, a State recreation area, and across the lagoon fr()m a State park. 

Though both the Davis Administration and this Administration have consistently 
required that compacts include provisions requiring tribes to mitigate the adverse off.trusl 
land impacts of proposed Gan1ing Facilities in the fom1 ofinlergovenunenlal agreements 
between affected government agencies and the tribes. the Tribe has objected to such a 
proposal in its compact. Instead it has asked thai the State agree to negotiate mitigation 
measures with the Tribe in advance ofprc:.enting the State with an actual project for 
analysis. The Tribe's principal objection has-been the supposed delay an analysis of the 
project's impact would cause to a casino opening date as well as (he dei'ay negotiations 
over mitigatioll requirements with affected govemment's might cause. 

'N'hile the State agrees that some mitigation measures can be agreed upon in 
advnnc~ oflcilowing the specific details of a project, it does not agree that appropriat-e 
mitigation can be designed for all potential impacts in advance of knowing the actual 
design of a Gaming Facility. Further, the environmental micigation provisions of the 
compacts this Administration has executed will1 other tribes establish strict time limits for 
the conclusion of negotiations over mitigation, which ensure that the project is not unduly 
delayed. Moreover, they provide for ultimate resolution of any disputes over the 
necessity of a particular mitigation measure through binding arbitration, which also must 
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be completed within strict time limits. Thus, the need to prepare an adeqllate analysis of 
the off-rancheria impacts of any proposed Gaming Facility or to negotiate appropriate 
mitigation measures with affected governmental agencies will not result in unacceptable 
delay to the Tribe's casino project. 

To accommodate the Tribe's concerns as much as possible, however. the State 
will agree to incorporate a list of enviromnentalmitigation measures that can be 
determined ut this rime into the compact. The need for additional environmental 
mitigation measures would need to be demonstrated through the environmental review 

···· ...... · ············ ··· ..... · .... .. ··process· f~lf"'the'Speciflc project; as·with this·Administratiorr's·previous compacts~· · ·v • • • • • • •• • . •• ._ .. •• · • ·•• • •• • • .... 

A1tached to this letter is n list bfthe measures, wl1ich is included as Exhibit C to the 
enclosed draft compact. 

We note that we appear to have a disagreement regardi·ng Ule permissible height 
of 811Y Project development Your letter insists that the Tribe be entitled to construct a 
tower of at least 85 feet in height to accommodate a casino and 100-room hot~l. It is our 
view that a tower of that height would unnecessarily degrade signi fi cantly adjacent and 
irreplaceable State resources. A 20-ucre project site can ncconunodate a 349 slot 
machine casino and hotel in something other than au 85 foot tower. For example, a two 
to three-story hotel could be located adjacent to the casino either immediately or at a 
future date. 

lfthe environn1ental review for the Project identifies significant impacts that 
would not be fully mitigated by the measures in the attached list, these impacts would be 
mitigated in accord with an intergovenunentnl agreement negotiated between tlie Tribe, 
the State, and the County, or, in the event of a dispute, be mitigated in accord with a 
program adopted in tlle decision of an arbitrntor. As we have discussed previously, and 
as agreed to in the Tribe's previous compact with the State, impacts and needed 
mitigation to the state highway will be addressed through a separate agreement with 
Cnltrans. 

Though you hove asked that the parties come to an agreement on a compact by 
November 7, 2008, you have not provided the State with a complete compact tbe Tribe 
would agree to execute. Enclosed with lhis letter, please find a complete compact 
proposal from the State for your consideration. 

Finally, though your letter states tlmt the Tribe will initiate li tigation in the event 
the parties fai l to execute an agreement by November 7, 2008, we urge you and the Tribe 
to reconsider thal position and co11tinue to negotiate. In this regard, please be advised 
that should the Tribe file st1it, the State will consider the negotiations for a compact 
closed, and will defend the case on the basis ofthe negotiation record to date. 
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l hope this letter and the enclosed compact proposal provide the basis for an 
agreement between the State and the Tribe. I appreciate your and the Tribe's recognition 
of the State's good faith efforts dllring our compact discussions. I, too, appreciate the 
Tribe's willingness to explore different alternatives and approaches to try to reach a 
mutually acceptable agreement. Please feel ~ree to contnct me to discuss the State's 
proposed compact tenns. 

Sincerely, 

·--t}~~~H~~~~lkz:_ ·-- ·· ···· -·-·· 
Legal Affairs Secreta~H l J • 

Enclosure 
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Plaintiff Big Lagoon Rancheria ("Big Lagoon"), by and through its attorneys, hereby 

2 requests the Court to take judicial notice, pursuant to Federal Rule ofEvidence 201, of the following 

3 documents, in support of its Motion for Summary Judgment, as follows: 

4 I. A true and conect copy ofKoji F. Fukumura's Declaration in SupportofBig 

5 Lagoon's Motion for an Order Pursuant to 25 U.S.C. §2710(d)(7)(b)(iii), filed October 5, 2001, in 

6 the related case entitled, l3ig Lagoon Rancheria v. State of Califomi§. United States District Court, 

7 Northern District of California, Oakland Pi vision, No. C-99-4995-CW, as well as Exhibit A to such 

8 declaration; incorporated herein by reference and attached hereto _as Exhibit J. 

9 2. A true and correct copy of the Order Denying Cross-Motions for Swnmary .Judgment, 

1 0 filed March 18, 2002, in the related case, entitled Big Lagoon Rancheria v. State of California, 

11 United States District Court, Northern District of California, Oakland Division, Case No. C-99-

12 4995-CW, incorporated herein by reference and attached hereto as Exhibit 2. 

13 3. A true and correct copy 9f the Order Staying Decision on Plaintiffs Motion for 

14 Surrunary Judgment, filed June 11, 2003, in the related case, entitled Big Lagoon Rancheria v. State 

15 of California, United States District Court, Northern District pf California, Oakland Division, 

16 Case No. C-99-4995-CW, incorporated herein by reference and attached hereto as Exhibit 3. 

17 4. A true and correct copy of the Order Denying Plaintiffs Motion for Summary 

18 Judgment, filed August 4, 2003, in the related case, entitled Big Lagoon Rancheria v. State of 

19 California, United States District Court, Northern District of California, Oakland Division, Case No. 

20 C-99-4995~CW, incorporated herein by reference and attached hereto as Exhibit 4. 

21 5. A true and correct copy of the Declaration of Peter J. Engstrom in Support of Further 

22 Motion tor Summary Judgment by Plaintiff Big Lagoon Rancheria, filed on January 15,2004, in the 

23 related case, entitled Big Lagoon Rancheria v. State of California, United States District Court, 

24 Northern District of California, Oakland Division, Case No. C-99-4995-CW, as well as Exhibits A, 

25 C and T to such declaration, incorporated herein by reference and attached hereto as Exhibit 5. 

26 6. A true and-correct copy of the Joint Case Management Statement, filed on March 9, 

27 . 2007, in the related case, entitled Big Lagoon Rancheria v. State of California, United States District 

28 
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1 Court, Northern District of California, Oakland Division, Case No. C-99-4995-CW, incorporated 

2 herein by reference and attached hereto as Exhibit 6. 

3 
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14 

15 

16 

17 

18 
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20 
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25 
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27 
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The above identified documents are relevant to the issues pertaining to Big Lagoon's Motion 

for Summary Judgment. 

FED. R. Evm. 201 provides, in relevant part, that: 

(b) Kinds of facts. A judicially noticed fact must be one not subject to 
rea.sonable dispute in that it is either (I) generally known within the 
territorial jurisdiction of the trial court or (2) capable of accurate and 
ready determination by resort to sources whose accuracy cannot 
reasonably be questioned. 

(c) When discretionary- A court may take judicial notice, whether 
requested or not. 

(d) When mandatory. A court shall take judicial notice ifrequested 
by a party and supplied with the necessary information. 

(f) Time of taking notice. Judicial notice may be taken at any stage 
of the proceeding. 

This Court may properly take judicial notice of pleadings, documents, papers, orders, and the 

record, filed in related proceedings, or in other courts. See, ill. ex rei. Robinson Rancheria Citizens 

Council v. Borneo, 971 F.2d 244,248 (9th Cir. 1992); !kl.mett v. Medtronic, Inc .• 285 F.3d 801, 803 

fn.2 (9th Cir. 2002); Burbank-Glendale-Pasadena Airport Authority v. City of Burbank, 136 F.3d 

1360, 1364 (9th Cir. 19,98); MGlC Indemnity Corp. v. Weisman, 803 F.2d 500, 504 (9th Cir. 1986); 

Federal Home Loan Bank ojSan Francisco v. Hall, 225 F.2d 349,354-355 (9th Cir. 1955). This 

Court may properly take judicial notice of matters contained in a court's own records. See. Bovarie v. 

Qiurbino, 42 1 F. Supp. 2d 1309, 1313 (S.D. Cal. 2006). 

This request is further based upon Federal Rule of Evidence 201(b)(2) in that the matters set 

forth in legislative materials are capable of accurate and ready determination by resort to sources 

whose accuracy cannot reasonably be questioned. Accordingly, the Court may also take judicial 

notice of the legislative history of state statutes. Louis v. McCormick & Schmick Restaurant Corp., 

460 F. Supp. 2d 1153, 1156 n.4 (C.D. Cal. 2006). 

2 
Case No. CV 09-01471 CW(JCS) 
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For the above reasons, Big Lagoon respectfully requests the Court to take judicial notice of 

2 the above facts and documents. 

3 

4 

5 

6 

7 

8 

9 

Dated: June 17, 2010 Respectfully submitted, 

Peter J. Engstrom 
Bruce H. Jackson 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a.l<U & Mcl<UIW LLP 
Two Sabweado•o Ctnttt 

JhhFioor 
S.,.Yro,nchco, CA 9411 

<I 4U S76 1000 SFODMS/6602605. 1 

3 

Irene V. Gutierrez 
BAKER & McKENZIE LLP 

By: /s/ 
Bruce H. Jackson 

Attorneys for Plaintiff 
BIG LAGOON RANCHERlA 

Case No. CV 0~01471 CW(JCS) 
PL TF'S REQUEST TO TAKE JUDICIAL NOTICE IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

ER-631 



Case4:09-cv-01471 -CW Document85-2 Filed06/17/10 Page1 of 28 

EXHIBIT 2 

ER-632 



... c.~ ' .. 

: 

• 

• 

.. 

2 

3 

4 

5 

6 

7 

8 

Case4:09-cv-01471 -CW Document85-2 Filed06/17/10 Page2 of 28 

FILED 
MAR 1 .. 8 ZOOZ 

RICHARD W. WIEKlNG 
CLERK. U.S. DISTRICT COIJRT 

NORTHmN ~ISTPJC1' Of C~lfOFIAA 
o,ij(U,ND 

RECEIVED 

HAR 2 0 2002 

ALUSON CHANG 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTH ERN DI STRICT OF CALIFORNIA 

9 
IN RE INDIAN GAt-liNG RELATED CASES No. c 97-04693 cw 

Th i s docume nt relates 
to: 10 

11 

12 

13 

14 

BIG LAGOON RANCHERIA, 

Plainti f f , 

v. 

STATE OF CALifORNIA, 

Defendant. 
__________________________________ ! 

No. C 99~04 9 95 CW 

ORDER DENYING CROSS
MOTIONS FOR SUMMARY 
JUQGMENT 

15 

16 

17 

18 

19 
This is one of s ever a l r elated cases before the Court brought 

20 
by Indian tribe s pursua nt to the I ndian Gaming Regulatory Act 

Plaintiff Big Lagoon Rancheria 
21 

22 

23 

(IGRA} , 25 U. S . C. § § 2701- 2721. 

(Big Lagoon, or the Tribe) moves for summary judgment and for an 

order decla r ing t ha t De f enda nt State of Californ i a ha s been 

24 
negotiating with Bi g Lagoon in bad faith under 25 U. S. C. 

§ 2710(d) (7) ( B ) (iii). ·rhe St a t e opposes the motion a nd cross-moves 

for: summary judgment s eeking to dismiss Big Lagoon' s su i t . The 25 

26 

27 
matt e r \oJa s heard on Dece mber 21, 2001. Having considered all of 

the papers filed by t he parties and oral a r gume n t on the motion , 
28 
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the Court DENIES Big Lagoon' s motion for sununary judgment and 

DENIES the State' s cross-motion for summa ry judgment. 

BACKGROUND 

4 I. Legal Framework 

5 In enacting IGRA i n 1988, Congress created a statutory 

6 frame work for the operat ion and regulation of gaming by I ndian 

7 tribes. ~ 25 U.S.C. § 2702 . IGRA provides that Indian tribes 

8 may conduct certain gaming activities only if authorized pursuant 

9 t o a va lid compact bet\11een the t ribe and the State in which the 

10 gaming activities are located. See id. § 2710( d) {1) (C). If an 

11 Indi a n tribe requests that a State negotiate over gami ng activi ties 

12 that a re permitted within that State , the State is required to 

13 negot i ate in good fai th toward the formation of a compact that 

14 governs the proposed gami ng activities. See id. § 2710(d) (3) (A); 

15 Rumsey Ind ian Bancheria of Win tun Indisn~ v. Wils on, 64 F .3d 1250, 

16 1256-58 (9th Cir. 1994), amended on denial of reh' g b~ 99 F.3d 321 

17 (9th Cir. 1996 ) . Tribes may bring suit in federal court against a 

18 State that fail s to negotiat e in good fa itn, i n order to c ompel 

19 performance of tha t duty, ~~ 25 U.S . C. § 2710( d) (7), but only if 

20 the State consen ts to such suit. See ~iOQl§ Tribe v, Florida, 

2l 517 U.S. 44 (1 996 ) . The State of Ca lifornia has consented to such 

22 s uits. See Cal Gov't Code § 98005; Hote l Emglpye~s & Rest . 

23 ~QJ.QYS:eS Int ' l Unicn v . Q.gvis , 9 8 l P. 2d 990, 1010 - 11 (Cal. 1999) . 

24 IGRA def ines t h ree classes of gaming on Indian l ands, with a 

25 different regulatory scheme for each class. ' Cl ass III gaming is 

26 defined as "all forms of gaming that are not class I gaming or 

27 clas~ II gami ng. ~ 25 U. S .C. § 270 3 (8) . Class III gaming includes, 

28 2 
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• ; 1 

among other things, slot machines, casino games, banking card 

2 games, dog racing and lotteries. Class III gaming is lawful only 

3 where it is (11 authorized by an appropriate tribal. ordinance or 

4 resolution; (2) located in a State that permits such gaming for. any 

5 purpose by any person, organization or entity; and (3) conducted 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

J8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

pursuant to an appropriate tribal -State compact. See id. 

§ 2710 (d) (1). 

IGRA prescribes the process by which a State and an Indian 

tribe are to negotiate a gaming compact; 

Any Indian tribe having jurisdiction over the Indian 
lands upon which a class III gaming activity is being 
conducted, or is to be conducted, shall request the State 
in which such lands are located to enter into 
negotiations'for the purpose of entering into a 
Tribal-State compact governing the conduct of gaming 
activities. Upon receiving such a request, the State 
shall negotiate with the Indian tribe in good faith to 
enter into such a compact. 

~ § 2710(d) (3) (A). 

IGRA provides that a gaming compact may include provisions 

relating to 

{i) the application of the criminal and civil laws and 
regulations of the Indian tribe or the State that are 
directly related to, and necessary for, the licensing and 
regulation of such activity; 
(ii) the allocation of criminal and civil jurisdiction 
between the State and the Indian tribe necessary for the 
enforcement of such la\.JS and regulations: 
(iii) the assessment by the State of such activities in 
such amounts as are necessary to defray the costs of 
regulating such activity; · 
(iv} taxation by the Indian tribe of such activity in 
amounts comparable to amounts assessed by the State for 
comparable activitiesi 
(v) remedies for breach of contract; 
(vi) standards for the operation of such activity and 

maintenance of the gaming facility, including licensing; 
and 
(vii} any other subjects that are directly related to the 
operation of gaming activities. 

3 
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e .ld . § 2710 (d) (3) (C). 

2 If a State fails to negotiate in good fai t h , the Indian tribe 

3 ma y, after the close of the 180-day period beginning on the date on 

4 wh ich the I ndian tribe as ked the State to enter i nt o nego tiat ions , 

5 initia te a cause of action in a federal distric t court . $ee id. 

6 § 2710(d) (7 ) (AJ (i} . I n such an action, the tribe must first show 

7 that no tribal - State compact has been entered into a nd that the 

8 State fa iled t o r espond in good faith to t he tribe's r equest to 

9 negotiate. See id. § 2710(d) (7) (B) (ii). Assuming t he tribe makes 

10 t his prima fac i e show1ng , the burden then shifts t o the State to 

11 prove that i t did 'in fac t negotiate in · good faith. See id : 1 If 

12 the district court concludes that the Sta te fa i l ed t o negotiate in 

13 good f aith, i t "shall order t he State and Indian Tribe to conclude 

14 such a compact within a 60-day period. " I d. § 2710 (d) ( 7) (B) (ii i). 

15 I f no compact is entered into within the next sixty days , the 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

lSpecifically, IGRA provides : 

( i ) An I ndian tribe ma y init iate a cause of action 
[to compel the Sta.te t o negotiate in good fait h] only 
a fter the close of the 180-day · peri od beginning on the 
date on which the Indian tribe requested the State to 
enter into negotiat ions under paragraph (3) (A) . 

{ii) I n any action [by an Indian tribe to compel the 
State to negotiate in good faith], upon t he introduc tion 
of evidence by an Indian tribe that-

{I ) a Tribal-State compact has not been 
entered into under paragraph (3), and 

(II ) the State did· no t respond to the request 
of the Indian tribe to negotiate such a compact or 
did not respond t o such request in good fa ith, 

the burde n of proof sha ll be upon the State to prove that 
the State has negotiated with the I ndian t ribe i n good 
fa ith to conclude a Tribal-State compact governing the 
conduct of gaming activities . 

27 I d. § 2 71 0 (d) (7) (B) . 
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Indian tribe and the State must then each submit to a court-

2 appointed mediator a proposed compact tha t represents their last 

3 best offer. See .id. § 2710 (d) (7).( 8 ) (iv) . 'l'he mediator chooses the 

4 proposed compact that "best comports with the terms of [IGRA) and 

5 any other applicable Federal law and with the findings and order of 

6 the court . " See id. If, within the next sixty days , the State 

7 does not consent to the compact selected by the mediator, the 

8 mediator notifies the Secretary of the Interior, who then 

9 prescribes the procedures under which class rrr gaming may be 

10 conducted. See id. § 2710(d} (7) (B) (vii). 

11 II. Fa~tual Background 

)2 The State and many Indiah tribes have been negotiating for 

13 several years over the tribes ' right to conduct gaming operations 

14 in the State . 

IS On March 6, 1998, the State signed a gami ng compact with the 

16 Pala Band of Missions Indians, in·tended to be a model for compacts 

17 with other tribes (Model Compact ). See Tagawa Ex. H (in support of 

18 first motion for summary judgment }. 

19 On March 9, 1998, Depu ty Attorney General Medeiros sent Big 

20 Lagoon Tribal Chairperson Virgi l Moorehead a letter i nforming 

21 Moorehead t ha t the State entered into t he Mode l Compact with the 

22 Pala Band and offe ri ng Big I.agoon three options: (1} Big Lagoon 

23 could sign a compact identical to the Hodel Compact s igned by the 

24 Pala Band; (2) if Big Lagoon agreed not to conduct a ny class III 

25 gaming, it could receive up to $9 95,000 per year in licensing 

26 revenues from gaming tribes that signed compacts ide ntica l to the 

27 

28 5 
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Pala Band compact2 ; {3) Big Lagoon could negot iate a different 

2 compact wi th the State. See id. Presumably, .a s imilar offe~ was 

3 made to the other t r ibe·s. In September and October, 1999, t he 

4 State and mos t {a bout fif ty-eight) of the tribes signed tribal -

, 5 State c ompacts , which \.,.ere based on the Model Compa ct. Big Lagoon 

6 did not accept any of the State's options at that time, and has not 

7 yet signed a c ompact with t he State. 

8 on March 22, 2000, this Court issue d a written order denying 

9 Big Lagoon's firs t mo tion for s ummary j udgment t hat the State had 

10 failed to negotiate with Big Lagoon fo r a t ribal-State compact. 

11 The Ma rch 22, 20b0 Order, addressing ·t he negotiations between the 

12 Tribe and the State from 1993 to 1998, he ld that the State had not 

13 refused to negotiate with the Tribe, but that the question remained 

14 whether the St a te negoti a ted in good fait h. The present motion by 

15 the Tri be seeks a n order declaring that the State has negot iated in 

16 bad fa ith from March 24, 2000 to the present. 

17 on March· 24, 2000 , Big Lagoon (th rough i t s counsel) s en t a 

18 l etter to Gove r nor Gray Davis aski ng t o enter into negotiations for 

19 a tribal-Stat e compact. ~ Fukumura Ex. A. The let ter included a 

20 proposed Addendum A, which the State had entered into with the 

21 f ifty-eight other tribes that had signed the Model Compact. 

22 However, the Tr i be's counsel requested certain modifications to 

23 Addendum A beli eved by the Tribe to b e i mmaterial . see id. Deputy 

24 
2Pursuant to the Pala Band compact, gaming tribes could 

25 license the right to operate more gaming devices. The non-gaming 
· tribes \•tere the beneficiaries of this licensing scheme. Up t o 199 

16 gaming dev ice license s pe r non-gaming tr ibe c ou ld be l i censed by 
the Pala Band and by other tribes t hat signe d compacts identical to 

27 the Pala Band compact. 

28 6 
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Attorney General Ti~othy Muscat responded on behalf of the State on 

2 Apri l 5 , 2000 , requesting certain i nformat ion from the Tribe about 

3 its t r ust l a nds , inc l ud ing all r e leva nt doc ume nts r elating to t he 

4 envi ronment al impact of the proposed casino const r uct ion. See id. 

5 Ex. B. 

6 On Apri l 14, 2000, the Tr i be sent the State a Grant Deed 

7 e videncing t hat the Uoi ted States held the eleven-acre parcel {the 

8 proposed casino site ) i n trust for the Tribe . See i d . Ex. C. The 

9 Tr i be also s ent the St a t e a d r aft Environmenta l Assessment (EA) 

10 r egard i ng the p r oposed ca sino projec t prepared by t he Tribe 

11 pursuant to t he National Envi r onmental Policy Act (N EPAl and the 

12 internal policies of the National Indian Gaming Commiss ion (NIGC) . 

13 see id. E:x . D. The State reques ted f urther docume ntation regarding 

14 t he EA, most o f which the Tribe provided $hortly the~eafter. ~ 

15 i d . Ex . E, G. 

16 On Apri l 27, 2000 , t he Tribe sent a letter to the St ate 

17 objecting to t he State's dela y in signing a tribal~state compact 

18 with Big Lagoon . See i d. Ex. ~- The letter stated t hat the 

19 State ' s concerns a bout the e nvironmental impacts of Big Lagoon' s 

20 propos e d casi no (apparently due to the proximi t y of the proposed 

21 casino site to the coa stline) were i mproper , assert i ng that the 

22 State ha s no author ity t o impose i ts e nvironment al laws on Indi an 

23 lands, a nd tha t the federa l regu l at ion c onduct ed by the NIGC 

24 adequately addresses the State ' s concerns . See id. The Tribe sent 

25 

26 

27 

28 

a similar letter on May 3, 2000, stating that Bi g Lagoon had 

coopera ted .in. good faith with. the State's requests for information 

r egardi ng the envi r onmenta l i mpacts of its pr oposed casino, 

7 
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2 jurisdict ion to enforce any State environmental law, rule or 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

regulation. See id. ~x . G. The letter stated that the only reason 

the State had· not signed a t ribal-State compa~t wi th Big Lagoon i s 

that it ha s ''nonspecific environmental conce rns ," and requested 

t hat the State'"explain why it believes an environmenta l review by 

the State Resource Agency is a proper subject o f negotiation under 

IGRA." Id. 

On May 4, 2000, the State presented an offer to Big Lagoon t o 

enter into the Model Compac t entered into by fifty -eight other 

tribes (with the same Adde ndum A entered into by the other tribes), 

subject to t he State' s reser vation of certain right s due to 

environmen tal issues posed by the proposed casino. See id. Ex . H. 

Cit ing the St a te's ongoing rev iew of t he draft EA provided by the 

Tribe, the offer included a required ~side letter agr eementu 

addr essing the Stat e' s environmenta l concerns, which required 

approval by t he State prior to the cons truction of a c asino by Bi g 

Lagoon. Se§ 1d. The side let ter agreement proposed by the State 

19 provides, in relevant part: "The Tribe s hall not commence 

20 construction of any Gaming £'acility or conduct any Class· III gaming 

21 ac t ivities on i ts reservation lands until it has completed all 

22 environmenta l r eviews, as sessments, or reports, and received 

23 approval for i ts construction by the State through i t s agencies." 

24 Fukumura E:x. H. 

25 On May 5 , 2000 , the Tribe sent a l etter to t he State refusing 

26 t o ent er into t he side lette r agreement and informing the State 

27 t hat the Tribe was will ing t o sign the Model Compact (including 

28 8 
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Addendum A, 'Without the modifications proposed by the Tri.be 

2 earlier). See id. Ex. I. On May 11, 2000, the State responded to 

3 the May 5 counter-proposal, stating that Bi g Lagoon's compliance 

4 with federal NEPA requi~ements was insufficient. See id. Ex. J. 

5 The letter reitera ted the offer made on May 4, t hat the State was 

6 willing to enter into the Model Compact with a side letter 

7 agreement . On May .25, 2000, the State withdrew its offer to enter 

8 into the Model Compact with the side letter agreement. See id. Ex. 

9 K. 

10 On June 16, 2000, a NEPA Compliance Officer for the NIGC sent 

11 a letter to the Tribe list ing defic iencies in the draf·t EA and 

12 request ing that the Tribe submit a revised EA. ~ Moorehead Ex. 

13 A. On June 20, 2000, the State sent a letter to the Tribe's 

14 counsel identifying environmental issues the State believed the 

15 draft EA did not adequatel y address, many of which were not raised 

16 in the letter from the NIGC. See Fukumura Ex. L. In response to 

17 these letters, the Tribe decided to commission a new Environmental 

18 Assessment to address the i ssues raised by both the NIGC and the 

19 State. The new EA was delivered to the State on July 12, 2001. 

20 The State did not respond to the new EA prior to the filing. of 

21 the instant motion by Big Lagoon, despite a stipulated extension of 

22 the filing and hearing dates. In a letter dated October 3, 2001, 

23 the Tribe ' s counsel complained about the failure of the State to 

24 provide a re$ponse prior to the time for the Tribe 's filing .of its 

25 motion fo1~ summar:y judgment. See i.d. Ex. 0. The letter also 

26 confirmed that Big Lagoon' s last best offer is to sign the Model e 27 Compact that the State entered into with fifty-eight other tribes. 

28 9 
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See id . Big Lagoon has essentially now of fered to accept the fi rst 

2 option offered by Deputy Attorney Gene ral Medeiros in his March 9, 

3 1998 letter to the Tribe, which the Tribe chose not accept. at the 

4 time. 

5 DISCUSSION 

Legal Standard 6 I. 

7 Summary judgment is properly granted when no genuine and 

8 disputed issues of material fact remain, and when, viewing the 

9 evidence most fa vorably to the non-moving party, the movant is 

10 c learly entitled to prevail as a matter of la'w, Fed. R. Civ. P. 

11 56; . Celote.x Corg_. v. Cq_irett, 477 U.S . 317, "322-23 (1986); 

12 ~i§enberg v. Ins. Co. of N. Affi ., 815 F.2d 128 5 , 1288-89 (9th Cir. 

13 1987). 

14 The moving party bears the burden of showing that there is no 

15 material factual dispute. Therefore, the Court must regard as true 

16 t he opposing party's evidence, if supported b'y affidavits or other 

17 evidentia ry material. Celote.x, 477 U.S. at 324; Eisenberg, 815 

18 F.2d at 1289. The Court must draw all reasonable inferences in 

19 favor of the party against whom summary j udgment is sought. 

20 Matsu$hita ~L~L-lndus. Co. y. Zenith Radio Corp., 475 U.S. 574, 

21 587 (1986); Intel Corp. v. Hartford Accident & Ind~m. Co., 952 F.2d 

22 1551, 1558 (9th Cir. 1991) . 

23 Mate.t"ia l facts \,.rhich would preclude entry of summary judgment 

24 are those whic h, under applicable substantive law, may affect the 

25 outcome of the case . The substantive law wil l identify which fac ts 

26 are material . Anderson v. Liberty LQbby, I nc. ·, 477 U. S. 242, 248 

21 (1986} . 

28 10 
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II. St?te's Negotiation of Environmental and Land Use Issues 

2 Big Lagoon requests that the Court enter an order declaring 

3 that the State has not negotiated a tribal-State compact in good 

4 faith under 25 U.S.C. § 2710{d) (7), based on the State's refusal to 

5 sign a compact with the Tribe that does not require the Tribe to 

6 comply with State environmental and land use laws, rules and 

7 regulations. The Tribe claims that federally-recognized Indian 

8 tribes such as Big Lagoon are not subject to State environmental 

9 and land use regulations absent express Congressional authority. 

10 Further, the Tribe contends that IGRA does not include 

11 environmental and land use issues in its delineation of the 

12 subjects that are proper compact negotiation issues. Therefore, 

)3 the Tribe argues, the State's attempt to include provisions 

14 requiring compliance with inapplicable State environmental and land 

15 use regulations as part of its negotiations for a compact with Big 

16 Lagoon is in bad faith. 

17 The State claims that even if States may not impose their 

18 environmental regulations on federally-recognized Indian lands 

19 generally, this does not mean that States are precluded from 

20 negotiatin.,g mutually acceptable solutions to environmental problems 

21 that may occur on such lands in relation to gaming. The State 

22 contends that IGRA, read in conjunction with the NIGC's proposed 

23 regulations, allows States to negotiate compacts that include 

24 mechanisms to assure protection of the env.i ronment and public 

25 health and safety. The State points to subsections of IGRA which 

26 provide that compacts may include provisions relating to the 

27 operation and maintenance of gaming activities and any other 

28 11 

ER-643 



• 

• 

Case4:09-cv-01471-CW Document85-2 Filed06/17/10 Page13 of 28 

subject directly relate d to suc h operation. The State argues that 

2 environmental and land use issues are directly related to the 

3 operation of gaming activities. 

4 A. Tribal Sovereignty and State Au thority 

5 The State does not have authority to regulate Indian lands 

6 absent an express Cong ressional grant of jurisdiction. "State laws 

7 generally are not applicable to tribal Indians on an Indian 

8 reservation except where Congress has expressly provided that State 

9 laws shall apply. " M.c.Cl.§.nahan v. State Tax Conun'n of Az. , 411 U.S. 

10 164, 170-71 (1973) . In Santa Rosa Band of Indians y. Kings County, 

11 the Ninth CirOuit held t hat ~states may not regulate or tax Intlian 

12 use of t he reservation absent F'ederal consent." 532 F. 2d 655, 658 

13 n.2 {9th Cir. 1975) . 3 Therefore, the State may not impose its 

14 
3The State points out that the Supreme Court qualified this 

15 rule in Californ.isl v. Cabazon Band of Missi9.!Ll.ndiaM, stating: 
Our cases, howeve r , have not established an inflexible 

16 per se rule precluding state jurisdiction over tribes and 
tribal members in t he absence of express congressional 

17 consent. "fUJnder certain circumstances a State may 
validly assert authority over the activities of 

18 nonmembers on a r eservation, and . . . in exceptional 
circumstances a State may assert jurisdiction over the 

19 on-reservation activities of tribal members." 
480 U.S. 202, 214-15 (1987) (quoting New Mexico v. Mescalero Apache 

20 Tribe, 462 U.S. 324~ 331-32 (1983)) (distinguishing general rule 
stated in McClanahan} (footnote omitted). However, there are no 

21 "exceptional circumstancesN here that would warrant application of 
State regulations to the Tribe itself. The cases that have 

22 per~itted States to regulate tribes in the absence of express 
Congressional authority are distinguishable. Cf. Washington v. 

23 Con fede ra tgd Trj,pes of Col ville IndiaQ Reservation , 447 U.S. 134 
(1980} (upholding State cigarette tax on Indian smokeshop proceeds 

24 from sales to non-Indians); Puyallup Tribe , Inc. v. Dep't of Game, 
433 U.S. 165 (1977} {upholding application of State fishing 

25 regulations to tribal members ~1here treaty stated that Indians' 
fis hing rights we re secured ''in common with all cit izens of the 

26 Territory"). 
Public Law 280, codified at 16 O.S.C. § 1162 and 28 U.S.C . 

21 § 1360, is the only federal law that provides States wi th 
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41t environmental and land use regulations on the Tribe absent 

2· authority from Congress. 

3 8. Permissible Subject Matter for Gaming Compacts Under IGRA 

4 While the the State does not argue that it can impose its laws 

5 on the Tribe, it claims that it may negotiate provisions relating 

6 to environmental and land use issues under IGRA. The State 

7 recognizes that the NIGC may impose environmental standards on 

8 gaming tribes, but it argues that this does not preclude States 

9 from negotiating such standards as well. 

10 The subsections of IGRA upon which the State relies, 

11 § 2710 (d) (3/ (C) (vi) and (vii), provide that a tribal-State compact 

12 ~ay include provisions regarding, among other things, 

13 {vi) standards for the operation of such activity and 
maintenance of the gaming facility, including licensing; and 

14 (vii} any other subjects that are directly related to the 
operation of gaming activities. 

)5 

16 
25 U.S.C. § 2710(d) (3) (C) . 4 

17 jurisdiction over Indian tribes, but it is very narrow. In 
Cabazon,· the Supreme Court confirmed that Public Law 280 does not 

18 permit States jurisdiction to apply civil/regulatory laws. 480 
U.S. at 207-11; see also Brvan v. Itasca Count~ , 426 U.S. 373 

19 (1976). . 
The State proposes that the Court should utilize the balancing 

20 test discussed in Cabazon to determine whether State authority is 
preempted by the operation of federal law. However, such a 

21 balancing test is inapplicable to suits under IGRA. 'l'he Senate 
committee report states that !GRA "is intended to expressly preempt 

22 the field in the governance of gaming activities on Indian lands. 
Consequently, Federal courts should not balance competing Federal, 

23 State, and tribal interests to determine the extent to which 
various gaming activities are allowed." s. Rep. No. 100-446, at 6, 

24 1988 U.S.C.C.A.N. 3071, 3076. See also In re Indian Gamiug Related 
Cases <Coyo t e Val l e y Band of Pomo I ndians) , 147 F. Supp. 2d 1011, 

25 1020 (N.D. Cal. 2001) . 

26 ~The State also argues that tlofO proposed regulations of the 
NIGC indicate that the agency interprets IGRA to allow tribes and 

27 States to negotiate regarding environmental issues. The State 
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This Court has previously stated its interpretation of 

2 § 2710(d} (3) (C) as follows: 

3 

4 

5 

6 

7 

8 

9 

10 

I 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In 

The Court reads§ 2110(d) t31 (C), and specifically 
§ 2710(d) {3) (C) (vii), more broadly than Coyote Valley 
does. The committ~e report of .the Senate Select 
Committee on Indian Affairs describes the subparts of 
§ 2710 (d) ( 3) (C) as "broad areas . " See S. Rep. No. 100-
446, at 1 4 (1988}, reprinted in 1988 U.S .C. C.A.N. 3071, 
3084. Consistent with this description, the Court 
interprets "subjects t hat are directly related to the 
operation of gaming activities" to include any subject 
that is directly connected to the operation of gaming 
facilities. 

Not all such subjects are included within 
§ 2710 (d} (3) (C) (vii), because that subpart is limited to 
subjects t hat are "directly" related to the operation of 
gaming activ-it ies . The committee report notes tha t 
Congress did "not intend that compacts be used as a 
subterfuge for imposing State jurisdiction on tribal 
lands." ,Ish. The Cour t concludes that it was t his 
concern that led Congress to limit t he scope of 
§ 271 0 (d } (3) (C ) (v ii ) t o .subj ects that are "directly" 
rela ted to t he operation of gaming activities. States 
cannot i nsist that compacts include provisions addressing 
subjects tha t are only indi rect ly related to the 
operat ion of gaming faci lities. 

r e India n Gaming_Bela'ted Cases (Coyote Valley Band of Pomo 

I ndians), 147 F. Supp. 2d lOll, 1017- 18 (N. D. Cal. 2001). 

In Coyote Valley, this Court held t hat labor relations at 

gaming facil ities and closely related facilities "is a subject that 

points out that proposed regulation § 580.88 provides that "when 
standards are contained in Tribal-State Compacts those standards 
can be used to comply with this part. " By negative implication, 
this proposed regulation suggests that tribes and States may 
negotiate provisions relating to envi ronmental requirements. 
Ho~ever, an inference drawn from a comment made by a federal agency 
in its proposed regulations does not const itute strong e vidence of 
the mea ning of a statutory provision. 

The State also points to propose"CI regulation § 580 . 90, Hhich 
states t hat "Nothing in this part is intended to: (a) Reduce, 
dimin ish, or otherwise alter the regulatory authori ty of any other 
·reder.al, Sta te, or tribal gove rnmental enti ty; or {b) Amend or 
require amendment(s) to any tribal-state gaming compact (s)." This 
section does not support the Sta te's position. 

14 

ER-646 



'· . 

•• 

• 

Case4:09~cv~01471~CW Document85-2 Filed06/17/10 Page16 of 28 

is 'directly related to the operation of gaming activities.'" Id. 

2 at 1019 (quoting 25 U.S.C. § 2710(d)(3}(C)(vii}) . Similarly, 

3 environmental and land use issues are subjects that may be 

4 \".directly related to the operation of gaming activities" under 

5 § 2710(d) (3} (C} (vii). The construction and operation of a gaming 

6 facility has direct impacts on many environmental and land use 

7 concerns. Environmental and land use laws can also be considered 

8 "standards for the operation of [gaming] activity and maintenance 

9 of the gaming facility" under § 2710(d) (3) (C) (vi}. 

10 Therefore, the Court finds that the State may negotiate for 

11 provisions· regarding environmental and land use issues as part of 

12 the compacting process. However, the State may negotiate these 

13 issues only to t he degree to which they are "directly related" to 

14 the Tribe's gaming activities or can be considered "standards• for 

15 the operation and maintenance of the Tribe's gaming facility under 

16 § 2710(d) {3) (C) (vi ) and (vii) . The State may not use the 

17 compacting process as an excuse to regulate the Tribe's activities 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

or impose State la\>~s outside the context of gaming. 

As Representative Coelho, in discussing IGRA, remark€d: 

It is important to make clear that the compact 
arrangement set forth in this legislation is intended 
solely for the regulation of gaming activities. It is 
not the intent of Congress to establish a precedent for 
the use of compacts in other areas, such as water rights, 
land use, gpvironmental reg ulation or taxation. · Nor is 
it the intent of Congress that States use negotiations on 
gaming compacts as a means to pressure Indian tribes to 
cede rights in any other area. 
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134 Cong. Rec. H8J.S5 (Sept. 26, 1988) (emphasis added} .s 

2 c. Good Faith Negotiations 

3 Even though the State may negotiate for provisions regarding 

4 environmental protection and land use as part of the compacting 

5 process, this does not answer the question whether the State may 

6 insist on compliance with all State laws and regulations through 

7 the use of a side letter agreement which requires approval by the 

8 State before the Tribe may begin construction of its gaming 

9 facility. The question the Court must resolve is whether the 

10 State's negotiating position is so unreasonable that it can be said 

11 that the State has not negotiated in good faith. 

12 IGRA does not expressly define "good faith, " and the statute 

J3 and case law provide very little guidance about "'hat is meant by 

14 negotiating in good faith. In determining whether a State has 

15 n·egotiated in good faith, courts "may take into account the public 

16 interest, public safety, c.riminality, financial integrity, and 

17 adverse economic impacts on existing gaming activities." 

18 § 2710 (d) (7) (B) (iii l (I ) . Commenting on this provision, the Senate 

19 Select Committee on Indian Affairs stated, 

20 

21 

22 

23 

24 

25 

26 

27 

28 

bThe Tribe argues that this and similar portions of IGRA's 
legislative history indicate Congress' intent to prevent States 
from negotiating and including ·provisions on subjects such as 
environmental protection and land use as part of the compacting 
process. However, a better reading of the legislative history is 
that it warns against allowing States to regulate tribal activity 
broadly under the guise of negotiating provisions on subjects that 
directly relate to gaming activity and may be included in a tribal
State compact under§ 2710(d) (3) (C). In other words, the 
legislative history does not state that issues such as 
environmental protection and land use may nevec be included in a 
tribal-Sta~e comp?ct, but only that the State may not use the 
compacting process as an excuse to regulate these areas more 
generally. 

16 
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The Committee. recognizes that this may include issues of 
a very general nature and , (of) course, trusts that 
courts will interpret a ny ambigui ties on these issues in 
a manner that will be.most favorable to tribal i nterests 
consistent with the legal standard used by courts for 
over 150 years in deciding cases involving Indian tribes, 

S. Rep . No. 10 0 -446 {1988), reprinted i n 1988 U.S.C.C.A . N. 3071. 

Neither party has proposed a standard by which the Court 

should determine whether the State has negotiated in good faith. 

This Court previously an.alyzed the "good f 'ai th" standard as 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

follows: 

The Court looks for 9uidance to case law interpreting the 
National Labor Relat~ons Act (NLRA). Like IGRA, the NLRA 
imposes a duty to bargain. in good fai th, but does not 
expressly define "good fai th." ~ 2 9 U.S.C. § 158(d). 
The Supreme Court has he1d that this duty "requires more 
tha n a willingness to e nter upon a s terile discussion of" 
the partie s' diffe rences . See N1Ee--~American Nat 1 l 
Ins. Co., 343 U.S. 395, 402 (1952) . Instead 1 the parties 
must "enter into discuss ions with . an open and fair mind 
and a sincere purpose to find a basis for agreement." 
Seattle-f~Na!~~nk v. NLRB, 638 F~2d 1221, 1227 n.9 
(9th Cir. 1981) (quoting NLRB v. Holmes Tuttl~toadway 
ford, Inc., 465 F. 2d 717, 719 (9th Cir. 1972}). The 
Court does not intend to import federal c ase law 
inte rpreting the NLRA wholesale into its interpretation 
of the IGRA. Obviously, the relationship of employers to 
unions is not analogous to that of the States to t ribes. 
Howeve r, the Court considers the NLRA case la\-T for · 
guidance i n interpreting a standa rd undefined by t he 
IGRA. 

20 Coyote Valley, 147 F. Supp. 2d a t 1020-21. 

21 Here, the Cour t finds evidence of bad fait h in the fact that, 

22 although the Tribe has now of fered to sign the Model Compact that 

· 23 the State previously proposed, and tha t the State entered into wi th 

24 at l eas t fift y-eight other tribes, the State now refuses. The 

25 State has conditioned its approval of a t r ibal -State compa c t with 

26 Big Lagoon on the Tribe' s consent to the side letter ag reement 

• 27 vrhich requi res that the Tr .ibe receive approval from the State 

28 17 
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before it i s permitted to begin construction on it.s gaming facility 

2 or conduct any Cl ass III gami ng. The State' s requests were not 

3 limited to addressing its specific concerns about the particular 

4 environmental effects .of Big Lagoon's proposed gaming operat ions 

5 and faci lity. Rather, it has insisted that the Tribe comply with 

6 al l of the State' s laws and regulations. And it has insisted upon 

7 retaining blanket, unilatera l author ity to prevent the Tribe from 

8 conducti ng Class III gaming or beginning construct ion of its gaming 

9 facility. This aut hority coul d be exerci sed after the Compact has 

10 been signed and t he Tribe no longe r has the prot e ct ions of IGRA's 

ll bargaining framewor·k. 

12 The State' s attempt to distingui sh imgositi Qn of its laws and 

13 regulations from negotiations regarding application of those laws 

14 and regulations is unsuccessful. The State has refused to move 

15 from its position that the Tribe must comply with the State' s 

16 environmenta l and land use r egulations in order to conduct class 

17 I II gaming in Califor~ia . Given this bargaining position, the 

18 State is not simply "negotiating additional mutually-acceptable 

19 standards for const r uction, maintenance and operation of such 

20 facili ties in the Compact prucess." Def 1 s Opp' n & Mot. Summ. J. at 

21 3. 

22 These facts are different from those in Coyote Valley. There 

23 the Court concluded that the State had negotiated with Coyote 

24 Val ley in good fait h r egarding labor relations in large part 

25 because the provisions were " t he r esul t of tribal-State and tribal-

26 union negotiations , not unila te ral demands by the State.N 14 7 F. 

• 27 · Supp. 2d at 1021. Here, the State' s proposed side letter agreement 

28 18 
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4lt is a unilateral demand. 

2 The Court finds tha t the State's continued insistence that the 

:3 T.ribe agree to this broad side letter agreement would constitute 

4 bad faith. the State may in good faith ask the Tribe to make 

5 particular .concessions that it did not requi re of other t ribes, due 

6 to Big Lagoon's proximity to the coas tline or other environrne'ntal 

7 concerns unique to Big Lagoon. The State could demonstrate the 

8 good fai th of its bargaining position by offering the Tribe 

9 concessions in retu rn for the Tribe's compliance with requests with 

10 which the other tribes were not asked to comply. However, the 

11 Stat e may not in good fa ith insist upon a blanket provision in a 

12 tribal-State compact with Big Lagoon which requires future 

l3 compli ance wi th all State environmental and l and use laws, or 

14 provides the State with unilateral author ity to grant or withhold 

15 its approval of the gaming facility after the Compact is signed, as 

16 it proposed in the side letter agreement. 

17 While it appears that the State ha s not negotiated with t he 

18 Tribe in good faith thus far, a final determination of bad faith is 

19 premature at this time due to the novelty of the questions at issue 

20 regarding good faith bargaining under IGRA. Further, this Court' s 

21 March 22, 2000 Order gave the State reason to believe that it could 

22 nego tiate on environmental and land use issues. That Order stated: 

23 

24 

25 

26 

27 

28 

[T}hese issues are part of the negotiations contemplated 
by IGRA. In considering whether a State has negotiated 
in good faith, courts "may take into account the public 
interest, publ ic safety, criminality, financia l 
in t egrity, and adverse economic impacts on existing 
gaming activit ies. " 25 U.S .C. § 2710(d) (7) (B) (iii) (I). 
The State's ~oncerns regarding the e nvironment and legal 
restrictions that might limit Big Lagoon 1 s right to 
conduct g9ming activi ties at its proposed site are 

19 
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consistent with the scope of negotiations contemplated by 
IGRA. 

Order at 14 . While the Tribe is correct that this was dicta, and 

the issue was not briefed by the parties at the time, this dicta 

nevertheless provided t he State with a reasonable basis for its 

belief that it could negotiate environmental and land use issues 

with the rribe in good fai t h. The Court 's ruling today provides 

the State wit h guidance in further negotiations with the Tribe. 

Accordingly , Big Lagoon's mot ion for summary judgment and for 

an order pursuant to 25 O. S.C . § 2710(d} (7) (B) (iii} is DENIED 

without prej udice. 

The Court expects tha t the parties will ~ove swiftly toward 

negotiating and executing a tribal-State compact. I f no agreement 
13 

l4 

15 

16 

17 

18 

19 

20· 

is reached within ninety days from the date of this Orde r, the 

Tribe may fil e a further motion for summary judgment a nd for an 

order decla r ing that the State has negotiated in bad faith under 

§ 2710(d)(7)( B)"(ii i ). 

II I. Definition of "Reservation" Under 25 U. S.C. § 271 9(a) 

The State argues in its cross-motion for summary judgment ~hat 

it cannot be compelled to execute a tribal-State compac t which 

violates § 2719 (a) of IGRA, t-'hich limits the abili ty of tribes to 
2l 

22 

23 

24 

25 

26 

27 

28 

operate gaming facilities on lands acqu ired after October 17, 1988. 

The State asserts that Big Lagoon' s sui t must be dismissed 

because the Tribe is not authori zed to build a casino on its 

proposed site under IGRA . IGRA provides; 

Except as provided in subsection (b) of this section , 
gaming regulated by this chapter sha ll not be conducted 
on lands acqui red by the Secretary i n trust for the 
benefit of an Indian tribe after October 17, 1988 , 

20 
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unless-
( I) such lands are located within or contiguous to the 
boundaries of the reservation of the Indian tribe on 
October 17, 1986. 

25 U.S.C. § 2719(a} . The Tribe acquired the land upon which the 

proposed casino site is located after October 17, 1988. Therefore, 

the casino site may be located on that land only if it is 

"contiguous to the boundaries of the reservation of the Indian 

tribe." The proposed casino site is contiguous to the Tribe's 

rancheria. The State asserts that Big Lagoon's rancheria is not a 

"ceservation" as defined by federal and Indian law. 

IGRA does not provide ~ definition of "reservation." 

Therefore, the Court must determine the established meaning of the 

term. See Community for C.reative Non- Violence v. Reid, 490 U.S. 

730, 739 (1989) (quoting tl..kBlLY.,___A,ma~a.l Co,, 45.3 U.S. 322, 329 

( 1981)). · "The starting point for our interpretation o~ a statute 

is always its language. " Id. 

The State fi~st proposes that, for purposes of IGRA, the 

meaning of the term "reservation" must rest on the established 

meaning of the term in California. The State then asserts that the 

Act of April 8, 1864 designated only four reservations in 
20 

21 

22 

23 

24 

25 

26 

27 

28 

California, and no more than those four are permitted under the 

1864 Act. See Mattz v. Arnett, 412 U.S. 481, 489, 493-9~ (1973) 

(describing 1864 Act and limitation to four reservatioris). Big 

Lagoon Rancheria is not one of those four reservations. 

The Tribe relies on the Tenth Circuit's recent decision in Sac: 

and Fox Nation of Missouri v. Norton, which held that the 

established meaning of "reservation" for purposes of IGRA is Jand 

21 

ER-653 



.. 

• 

Case4:09-cv~01471"~W Document85-2 Filed06/17/10 Page23 of 28 

. . 

set aside under federal protection for the. occupation or residence 

2 of tribal members. 240 F. 3d 1250, 1266-67 (lOth Cir. 2001). 'rhe 

3 Tenth Ci rcuit relied in part on a leading t reatise on Indian law, 

4 which states : 

S The term "Indian reservationH originally had meant any 
land reserved from an Indian cession to the federal 

6 government regardless of t he form of tenure .... 
During the 1850's, the modern meaning of Indian 

7 reservation emerged, referring to land set aside under 
federal.protection for the residence of tribal Indians, 

8 regardless of origin. By 1885 this meaning was firmly 
establ ished in law. 

9 

10 

n 

12 

13 

14 

15 

Id. at 1266 (quoting F. Cohen, Handbook of f ederal Indian Law at 

34-35 (1982 ed.) l . 

It is clear from IGR.J\' s l a nguage that "re~ervation" cannot 

mean all lands held in trust for a tribe by the federal government, 

for IGRA distinguishes between lands held in trust and 

reservations. See. e.g ., 25 U.S .C. § 2719(a)(l) - (2), (b)(lJ(B); 

see also Sac & Fox, 240 F. 3d at 1267. However, the narrow 
16 

defini tion proposed by the State, in which there are only four 
17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

reservat ions in the entire State of California, cannot be Congress' 

intended definition of reservation. Such a .limi ted definition of 

the term would preclude gaming on many Indian tribal lands in 

California, i.e., all tribal lands acquired after October 17, 1988 

except for lands located within or contiguous t o one of the four 

reservat ions establi shed by the Act of 1864 . It would mean that 

many of the Ca liforn).a tribes that have already signed tribal-State 

compacts are i n violation of IGRA, and that newly federally-

recogni zed tribes could never part icipate in gaming. 

The Court agrees with the analysi s and conclusion o f the Tenth 

22 
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·~ Circuit in Sac and Fox, and holds that the established meaning of 

2 the term "reservation" for purposes of lGRA is land set aside under 

3 federal protection for the occupation or residence of tribal 

4 members. Big Lagoon's rancheria, which is contiguous to the . 

5 proposed casino site, meets this definition of "reservation.n The 

6 State's cross- motion on this basis is DENIED. 

7 IV. Violation of the Coastal Zone Management Act (CZMA) 

8 The State asserts that it cannot be forced to enter into a 

9 tribal-State compact wi th Big Lagoon which violates a federal law 

10 (the CZMA). The State bases this assertion on a provision of IGRA 

11 which permits the Secretary of Interior to disa'pprove a tribal-

12 State compact if it violates any other non-gaming-related federal 

13 law. See 25 U. S.C. § 2710 (d) (8) (B) (ii). The Stat e reasons that if 

14 nthe Secretary can disapprove a Compact because it authorizes a 

15 violation of federal law, the State can legitimately request that 

16 the Compact comply with that law in the fi rst instance." Def .' s 

17 Reply to Pl.'s Opp'n to Def.'s Mot. Summ. J. at 3. 

18 IGRA makes clear that it is the Secretary of the Interior, not 

19 individual States, that may disapprove a compact because it 

20 violates a federal law. The State has no authority to refuse to 

21 en ter into a tribal-State compac t because the Tribe has not yet 

22 complied with a federal law with which the State believes the Tribe 

23 will hav-e to comply. 

24 The Tribe is not currently i n violation of t'he CZMA, because 

25 it is not yet applicable to the Tribe. Th~ Tribe's E~ contemplates 

26 that the Tribe will apply for a permit from the federal government 

27 relating to the construction of .its gaming facility, which 111ill 

2S 23 
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. . 

require compliance wi t h the CZMA (or proof t hat the CZMA is 

2 inapplicable). However, this has not yet occurred, and thus 

3 compliance with the CZMA cannot yet be determined. Given that the 

4 Tribe has not yet appl ied for the federal permit whic_h requires 

5 compliance with the CZMA, the quest ion whether the Tribe viola t e s 

6 the CZMA is not yet ripe for review. Further, the State has 

7 presented no evidence that any proposed compact (e.g., the Model 

8 Compact) between the Tribe and the St a te c urrently viol~tes a 

9 federal law, or that the Tribe intends, by way o f a tri bal-State 

10 90mpact, to violate any appl icable federal law. 6 

t · 11 The State's' argumen t fai ls becaose the State' s presumption, 
::s 
0 

.!!! 12 t ha t if "the Secretary can disapprove a Compact because it u g 
..... :e ·c ~ 13 a u t horizes a violat ion of federal law, the State can legitimately 

jlli 14 request tha t ·the Compact comply with that l aw in the first n 15 instance," . is erroneous. The State has fai led to present evidence 

00 ~ ]6 tha t any p r oposed compact between the Tribe and t he State curren t l y 

] ~ 17 violat es a federal law. The State' s cross-mot ion on this basis is ·a 
p l8 DENIED. 

19 

20 

21 

22 6The State relies on the following statement in the Tribe's EA 
fo r the proposi tion that the Tribe has refused to comply with the 

23 CZMA: "It i s the oosition of t he Tril)al Council tha t t he CZMA is 
not applicable since Congress expressly excluded l ands he ld in 

24 trust bV the Federal Goverr~ent i n i ts definition of the t erm 
'coastai zone' .. .. " Verrips Ex . D a t 29-30. This prel imi na r y 

25 stateme nt of the Tribe 's position on the applicability of a f ederal 
law, which will ult imat ely be determined by federal, not State, 

26 authorities, does not demonstrate the Tribe 's refusal to comply 
wi th the CZMA . Nor does i t mean that t he proposed compact between 

27 t he Tribe and the State v iolates a federal law. 

28 24 
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l CONCLUSION 

2 For the foregoing reasons, t he Court DENIES without prejudice 

3 Big Lagoon' s motion for sununar y judgment a nd for an order 

4 compel ling the State t o concl ude a compact with Big Lagoon wi thin 

5 sixty days pursuant to 25 u.s.c. § 2710{d) (7} (B) (iii) (Case No. C 

6 99-04995 CW , Docket No. 300) . The Court DENIES t h e State's cross-

1 motion for s ummary judgment (Docket No. 307). If t he parties have 

8 not yet reached an agreement n.lnety days from the date of this 

9 Order, the Tribe may file another mot ion for summary judgment 

10 seeking an order pursuant t o 25 u.s.c. § 2710 (d) (7) (B) (iii) . If no 

11 motion· is filed•, a case management conference 'ftill be held on July 
/ 

12 26, 2002 at 1:30 p.m. Case management statements shall be filed 

13 one week before. 

14 

15 IT IS SO ORDERED. 

16 

17 Dated: MAR 18 200Z 
18 

19 

20 
· copies mailed to counsel 

21 as noted on the fol lowing page 

22 

23 

24 

25 

. 26 

27 

28 2S 

CLAUDIA WILKEN 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRI CT OF CALIFORNIA 

lO BIG LAGOON RANCHERIA, a Federally 
Recognized Indian Tribe,. 

No . 0 9-0147 1 CW 

ORDER DENYING 
DEFENDANT'S 
MOTION TO STAY 
OR, IN THE 
ALTERNATIVE , TO 
CONTINUE 
DISPOSITIVE 
MOTION DATES 
{Docket No. 50) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Plaint iff, 

v. 

STATE OF CALIFORNIA, 

Def endant. 

----------------------------~--1 

Pursuant to t he Indian Gaming Regulatory Act (IGRA) , Plaintiff 

Big Lagoon Rancheria seeks an order finding tha t Defendant State of 

California has fai led t o n egotiate in good faith toward the 

f ormation of a tribal-Sta te compact for c las s II I gaming . The 

State move s to· stay all proceedings in this action, except for 

discove ry, pending a dete rmina tion by the Bureau o f Indian Affairs 

(BIA} as to whether Big Lagoon was under f ederal jurisdiction in 

1934. Th e State contends that one of its affirmative defenses to 

25 
Big Lagoon's a ction turns on "the BIA's decision. In t he 

26 
alternative, the State asks the Court to continue the dispositive 

27 
motion filing and hearing date by at least six months. Big Lagoon 

28 
opposes the motion. Having considered the papers submitted by the 
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1 parties, the Court DENIES the State's Motion to Stay. 

2 BACKGROUND 

3 Because the Court's Order denying the State's motion for 

4 judgment on the pleadings provides details on the parties' dispute, 

5 they will not be repeated in full here. In sum, Big Lagoon and the 

6 State have engaged in negotiations over forming a tribal-State 

7 compact regarding gaming on Big Lagoon's lands. The parties have 

8 not yet executed a compact. In April, 2009, Big Lagoon filed the 

9 present lawsuit, claiming that the' State has ·not negotiated in good 

10 faith and seeking an order compelling the State to do so. 

11 The State contends that the United States Supreme Court's 

12 February, 2009 decision in Carcieri v. Saiazar, 129 S. Ct. 1058 

13 (2009), is relevant to this case. In .Carcieri, the Court concluded 

14 tnat the Indian Relocation Act (IRA) authorizes the Secretary of 

15 the Interior to acquire land in trust for a tribe only if the tribe 

16 was "under the federal jurisdiction of the United States when the 

17 IRA was enacted in 1934 ." 129 S. Ct. at 1068 . Currently, the BIA 

~ 18 is conducting a review, pursuant to Carcieri, to determine whether 

19· Big Lagoon was such a tribe. 1 

20 The State seeks a stay pending this determination, asserting 

21 that the BIA's decision is central to its affirmative defense that: 

22 Big Lagoon is not entitled to injunctive relief 

23 
1 The BIA initiated its review based on an October, 2009 

24 decision by its Pacific Regional Director to acquire 5.01 acres of 
land in trust for Big Lagoon. Governor Schwarzenegger and the 
California Coastal Commission appealed the decision to the Interior 
Board of Indian Appeals, asserting that the Regional Director 
failed to apply Carcieri. Thereafter, the matter was remanded to 
the Regional Director to determine Big Lagoon's status. 

25 

26 

27 

28 2 
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compelling Governor Arnold Schwarzenegger to negotiate a 
Compact authorizing class III gaming on land taken in 

2 trust for the Rancheria subsequent to October 17, 1988, 
because Big Lagoon is not eligible to be a beneficiary of 

3 a trust conveyance pursuant to 25 U.S.C. § 465 and, thus, 
was never entitled to a beneficial interest in that land. 

4 

5 

6 

7 

8 

9 

10 

ll 

Answer at 5. Because Big Lagoon may not have been a proper 

beneficiary, the State maintains that it was not in the public 

interest to negotiate with Big Lagoon and, therefore, it did not 

lack good faith. A court may consider the public interest when 

determining whether a state negotiated in good faith. See 25 

U.S.C. § 2710 (d) (7) (B) (iii) (I) . The State further argues that, 

because it acted in good faith, ~t should not be compelled to 

conclude a tribal-State compact with Big Lagoon. 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In December, 2009, the State served subpoenas duces tecum on 

the BIA, requesting documents. that would support the above-

mentioned affirmative defense. Because the BIA had not yet 

answered the subpoenas by the fact discovery cut-off date set by 

the court's Case Management Order, the State moved to extend the 

fact discovery deadline. Magistrate Judge Joseph c. Spero granted 

the State' s motion and continued the deadline to May 31, 2010 . 

(Docket No. 60 . ) 

Pursuant to the parties' stipulation, this Court continued the 

hearing on case-dispositive motions to August 12, 2010 at 2:00 p.m. 

Big Lagoon's dispositive motion is currently due June 17, 2010 . 

The State's opposition and cross-motion, if any, is due July 1, 

2010. 

DISCUSSION 

It is well-established that uthe power to stay proceedings is 

3 
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1 incidental to the power inherent in every court to control the 

2 disposition of the cases on its docket with economy of time , effort 

3 for itself, for counsel, and for litigants." Landi s v. North Am. 

4 Co., 2 99 u.s. 248, 254 (1936 ); s ee also Ethicon, Inc . v. Qui gg , 849 

5 F.2d 1422, 1426-27 {Fed. Cir. 1988) ("Courts have inherent power to 

6 manage their dockets and stay proceedings.'') As the Ninth Circuit 

7 instructs, 

8 'A trial court may, with propriety, find it is efficient 
for its own docket and the fairest course for the 

9 parties to enter a stay of an action before it, pending 
resolution of independent proceedings which bear upon 

10 the case. This rule applies whether the separate 
~ proceedings are judicial, administrat i ve, or arbitral in 
'§ 11 character, and does not require that the issues in such 

~~ proceedings are necessarily controlling of the action . 
g ~ 12 before the court. 
uu 
~~ 13 Leyya v. Certified Grocers of Cal., Ltd., 59 3 F.2d 857, 863-64 (9th 
•t: u ..... .-
.~ J:: 14 Cir. 1979) . 
~-~ fl}o 
~ S 15 In determining whether to grant a stay, courts generally 

00~ 1S ~ 16 consider the following competing interests: "the possible damage 
~z 
~ .8 17 which may result from the granting of a stay, the hardship or 

& 18 inequity which a party may suffer in being required to go forward, 

19 and the orderly course of justice measured in terms of the 

20 simplifying · or complicating of issues, proof , and questions of law 

21 which could be expected to result f rom a stay." Lockyer y, Mirant 

22 Corp., 398 F. 3d 1 098 , 1110 (9th Cir. 2005) (cita tion omitted). 

23 The State's primary argument is that t his action must be 

24 stayed beca use its outcome could be i mpacted by the BIA's decision 

25 as to whether Big Lagoon was a tribe under federal jurisdiction in 

26 1934. As t he State notes, the public interest is one of many 

27 

28 

factors that IGRA allows a court to consider in determining whether 

4 
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a state has negotiated in good faith . See 25 u.s .c. 

2 § 2710(d) (7) (B) (ii i ) (I). Thus, the BIA' s decision, which arguably 

3 implicates the public i nterest, does not control the outcome of 

4 this case . A stay pending t he BIA's decision, therefore, is not 

5 required. 

6 Wi t h regard to the State's alternative motion to continue t he 

7 disp~sitive motion fi ling and hearing dates by six months, t he 

8 Court does not find good cause to d o so. The Sta te asserts that 

9 the BIA's failure to respond to the subpoenas constitutes good 

10 c ause. The State further maintains t ha t "Carcieri is a new 
.s e 11 decision'' and it is asserting a "a new affirmative defense" for 

E~. 
0 <i3 12 which it did not conduc t prior discovery. Pl. 's Mem . of P & A in 
uu 
~ ~ 13 Support of Mot. at 8 . Ho~ever, Carcieri was decided February 24, 
'E ·.at> 
-~ 14 2009, more than a month before Big Lagoon fi led its action. The 
~-~ <1)0 
~ S 15 State did not serve the subpoenas on the BIA until December , 2009 . 
('l:j ~ 
ri)..Q 
~ ~ 16 Based on these facts, it does not appear that the State was 
~ z :;§ ,S 17 r easonabl y diligent i n seeking discovery from the BIA ; this 

.... o 18 undermines the State's assertion that good cause supports its 
~ 

19 reques t. See Johnson v . Mammoth Recreations, Inc., 975 F. 2d 604, 

20 609 -1 0 (9th Cir. 19.92). Moreover, the BIA may respond to the 

21 s ubpoenas in a dvance of July 1 , the deadline for the State's 

22 oppositi on a nd cross-motion . 

23 CONCLUSION 

24 For the f oregoing reasons , the Court DENIES the State's Motion 

25 to Stay Proceedings and its alternative request to con t inue the 

26 dispositive motion fil i ng and hearing dates for at least six 

27 months. (Docket. No. 50. ) As note d abov e , Big Lagoon's dispositive 

28 5 

ER-664 



<U ·a 
't¢l =·-0~ uu 
-'+-< 
<j 0 ........ - (.) ..... ·--~ i:i 
~.!"!l .,o 
E ~ 
OOfl 
'i 0 .. ~z = (\) i=l..:i 

.... 
0 
~ 

Case4 :09-cv-0 14 71 -CW Document? 4 Filed04/1 6/1 0 Page6 of 6 

motion is currently due June 17, 2010; the State's opposition and 

2 any cross-motion, contained in a single brief, are due July 1, 

3 2010; Big Lagoon's reply and cross-opposition, contained in a 

4 single brief, are due July 15, 2010; and the State's reply on its 

5 cross-motion i s due July 22, 2010. A hearing on the dispositive 

6 motions and a case management conference are scheduled for August 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

12, 2010 at 2:00 p. m. 

IT IS SO ORDERED. 

CLAUDIA WILKEN 
Dated: April 16, 2010 

United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

BIG LAGOON RANCHERIA, a Federally 
Recognized Indian Tribe, 

Plaintiff, 

v. 

STATE OF CALIFORNIA, 

Defendant. 

cv 09-1471 cw 

DEFENDANT STATE OF 
CALIFORNIA'S ANSWER TO 
COMPLAINT. PURSUANT TO THE 
INDIAN GAMING REGULATORY ACT 

Action Filed: April 3, 2009 

22 Defendant State of California (State), hereby answers the Complaint Pursuant to the Indian 

23 Gaming Regulatory Act (Complaint) and admits, denies and affirmatively alleges as follows: 

24 INTRODUCTION 

25 Answering paragraph 1 of the Complaint, the State admits that the Big Lagoon Rancheria 

26 (Big Lagoon or Rancheria) is cunently on a list of federally recognized tribes, that Governor 

27 Gray Davis and Governor Arnold Schwarzenegger have negotiated with the Rancheria with the 

28 intent to execute a tribal-state class III gaming compact (Compact) that would authorize Big 
I 
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1 Lagoon to operate class III gaming on the Rancheria's Indian lands, that the State executed a 

2 Compact with Big Lagoon for a Barstow location that was not ratified by the California 

3 Legislature, that Governor Arnold Schwarz.enegger subsequently resumed negotiations with the 

4 Rancheria for a Compact that would authorize class III gaming on Big Lagoon's Indian lands, and 

5 that the Rancheria terminated those negotiations without having achieved a new Compact when it 

6 declined to respond to Governor Schwarzenegger' s last offer. With the exception of those 

7 admissions, the State hereby denies each and every allegation set forth in paragraph 1 of the 

8 Complaint. 

9 1. Answering paragraph 2 of the Complaint, the State avers that the remedies set forth in 

10 the Indian Gaming Regulatory Act, 18 U.S.C. §§ 1166-1168, 25 U.S.C. §§ 2701 - 2721 (IGRA), 

11 should a federal court determine that a state has negotiated a compact in bad faith, speak for 

12 'themselves. Otherwise answering that paragraph, the St~te hereby denies each !U1d every 

13 remaining allegation set fo1ih in paragraph 2 ofthe Complaint. 

14 .TURISDICTION AND VENUE 

15 

16 

17 

18 

2. 

3. 

4. 

The State admits the allegations set forth in paragraph 3 of the Complaint. 

The State admits the allegations set forth in paragraph 4 of the Complaint. 

PARTIES 

Answering paragraph 5 of the Complaint, the State admits that Big Lagoon is 

19 currently on a list of federally recognized tribes, that the United States considers the Rancbe.ria to 

20 be the trust beneficiary of certain lands the federal goverrunent owns in Humboldt County, 

21 California, adjacent to the waters ofthe State's Big Lagoon Ecological Preserve. With the 

22 exception of those admissions, the State hereby denies, each and every allegation set forth In 

23 paragraph 5 of the Complaint. 

24 5. Answering paragraph 6 of the Complaint, the State admits that Arnold 

25 Schwarzenegger is now and has been the Governor of California since a date in November 2003. 

26 With the exception of that admission, the State hereby denies each and every allegation in 

27 parag1·aph 6 ofthe Complaint. 

28 
2 
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1 FAL~UALBACKGROUND 

2 6. The State denies each and every allegation set forth in paragraph 7 of the Complaint. 

3 7. Answering paragraph 8 ofthe Complaint, the State admits that the Rancheria filed 

4 Big Lagoon Rancheria v. Governor Pete Wilson, State ofCalifornia, CIV-S-97-0651 WBS GOH, 

5 that this lawsuit was dismissed on the grounds that it was barred by the State's Eleventh 

6 Amendment immunity from suit in federal court, and that prior to the effective date of 

7 Proposition 29 and Califomia Government Code section l2012.5(e), Proposition 5 and California 

8 Govenunent Code section 98005 were in effect. Further answering paragraph 8, the State avers 

9 that Proposition 5 and California Govenunent Code section 98005 speak for themselves. 

10 Otherwise answering that paragraph, the State denies each and evety rl'lmaining aJlegation of 

11 paragraph 8 of the Complaint including footnote 1 and the heading" 1993-1999: The Tribe's 

12 Initial Attempts to Commence Compact Negotiations with the State." · 

13 8. Answering paragraph 9 ofthe Complaint, the State avers that the compact between 

14 the Pala Band of Mission Indians and the State speaks for itself. Otherwise answering that 

15 paragraph, the State hereby denies each and every remaining allegation set forth in paragraph 9 of 

16 the Complaint including the headjng "1999-200 l : Commencement of IGRA Litigation Before 

17 this Court and Initial Proposals for Tribal-State Compact." 

18 9. Answering pam graph l 0 of the Complaint, the State avers that any letter from Deputy 

19 Attorney General Manuel Medeiros to Big Lagoon speaks for itself. Otherwise answering that 

20 paragraph, th~ State hereby denies each and every remaining allegation set forth in paragraph l 0 

21 of the Complaint. 

22 10. Answering paragraph 11 ofthe Complaint, the State admits that the Rancheria filed 

23 Big Lagoon Rancheria v. State ofCalifornia, Case No. C-99-4995-CW and avers that the 

24 complaint in that case speaks for itself. Otherwise answering that paragraph, the State hereby 

25 denies each and every remaining allegation set forth in paragraph I 1 of the Complaint. 

26 11. Answering paragraphs 12, 13, 14, 15, 16, 17, 18, 19, 20, 21 , 22, 23, 24, 25, 26, 27, 

27 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42,43 and 44 of the Comp]aint, the State 

28 avers that: (a) the pleadings, orders, and transcripts in this Court's files regarding Big Lagoon 

3 
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Rancheria v. State of California, Case No. C-99-4995-CW speak for. themselves; (b) a settlement 

2 agreement between the Rancheria and the State speaks for itself; (c) the Compact executed 

3 between Big Lagoon and the State speaks for itself; (d) any statements made by Govemor Arnold 

4 Schwarzenegger and by the United States Department of the Interior speak for themselves; (e) the 

5 record of the Califomia Legislature's deliberations regarding ratification of the executed Compact 

6 between Big Lagoon and the State speaks for itself; and (f) the writings between the State and Big 

7 Lagoon during Compact negotiations in which each sets forth its respective Compact proposaJs 

8 and positions speak for themselves. Otherwise answering those paragraphs, the State hereby 

9 denks each and every remaining allegation set forth in paragraphs 12, 13, 14, 15, 16, 17, 18, 19, 

I 0 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 4 1, 42,43 and 44 

II of the Complaint including each heading between those paragraphs. 

12 12. Answering paragraphs 45, 46, 47, 48, 49, s·o, 5l and 52 of the Complaint, the State 

13 

14 

15 

16 

17 

. 18 

19 

20 

avers that Governor Arnold Schwarzenegger has negotiated for a Compact with Big Lagoon 

subsequ~nt to the expiration of the Compact previously executed between the Rancheria and the 

State and that Governor Schwarzenegger's negotiator was· Andrea Lynn Hoch, the Governor's 

Legal Affairs Secretary. Otherwise answering those paragraphs, the State hereby denies each and 

every remaining allegation set forth in paragraphs 45, 46, 47, 48, 49, 50, 51 and 52 of the 

Complaint including the heading "2007-2009- The Latest Round of Compact Negotiations." 

CLAIM FOR RELIEF FOR BAD FAITH NEGOTIATION OF TRJBAL-ST ATE 
GAMING COMPACT (IGRA.25 U.S.C. § 2710(0)(7)) 

21 13. In answer to paragraph 53 of the Complaint, the State hereby incorporates by 

22 reference as if fully set forth herein its avennents, admissions and denials to paragraphs 1 through 

23 52 of the Complaint. 

24 14. Answering paragraphs 54, 55, 56, 57, 58 and 59 of the Complaint, the State admits 

25 that it negotiated for a Compact with Big Lagoon and executed a Compact with the Rancheria 

26 that was not ratified by the California Legislature, that it has negotiated with Big Lagoon for a 

27 new Compact after the previously negotiated Compact was not ratiiied and expired, and that the 

28 Rancheria terminated those negotiations when it failed to respond to the State' s last offer. Further 

4 
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answering those paragraphs, the State avers that the provisions of IGRA speak for themselves. 

2 Otherwise answering those paragraphs, the State hereby denies each and every remai~g 

3 allegation set forth in paragraphs 54, 55, 56, 57, 58 and 59 of the Complaint 

4 AFFIRMATIVE DEFENSES 

5 1. The Complaint is barred by the Eleventh Amendment to the United States 

6 Constitution in that pursuant to the provisions of California Government Code section 12012.5(e}, 

7 Governor Amold Schwarzenegger has not waived the State's immunity to this suit. 

8 2. The Complaint has failed to join a required and indispensable party, Governor Arnold 

9 Schwarzenegger, whom article IV, section l 9(f) of the California Constitution and California 

10 Government Code section 12012 .5( d) designate as the only officer of the State authorized to 

ll negotiate a Compact with a feder.ally recognized tribe with Indian lands in California. 

12 3. ·Big Lagoon is not entitled to inJunctive relief compelling Governor Arnold 

13 Schwarzenegger to negotiate a Compact authorizing class Ill gaming on land taken in trust for the 

14 Rancheria subsequent to October 17, 1988, because Big Lagoon is not eligible to be a beneficiary 

15 of a trust conveyance pursuru1t to 25 U.S.C. § 465 and, thus, was never entitled to a beneficial 

16 interest in that land. 

17 4. Big Lagoon is not entitled to injunctive relief and is estopped from asserting that 

18 Governor Arnold Schwarzenegger is compelled to negotiate a Compact authorizing class III 

19 gaming on land taken in trust for the Rancheria subsequent to October 17, 198&, because Big 

20 Lagoon has unclean hands in that the R.rulcberia misrepresented the use to which that land would 

21 be put and, thus, fraudulently induced the United States to accept the conveyance of that land in 

22 trust for Big Lagoon. 

23 5. Big Lagoon is not entitled to injunctive relief compelling Governor ~mold 

24 Schwarzenegger to negotiate a Compact authorizing class Ill gaming on land taken in trust for the 

25 Rancheria subsequent to October 17, 1988, because that land was not taken in trust for the 

26 purpose of class III gaming. 

27 

28 

6. The Complaint fails to state a claim upon which relief can be granted. 

5 
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WHEREFORE 

2 The State respectfully requests that: 

3 1. The Complaint be dismissed with prejudice~ 

4 2. Plaintiff Big Lagoon be awarded no relief~ 

5 3. Defendant State be awarded its reasonable costs of suit; and 

6 4. Defendant State be awarded such other and further relief as the Court deems just and 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

proper. 

Dated: April23, 2009 

SA2009309375 
80353210.doc 

6 

Respectfully submitted, 

EDMUND G. B ROWN JR. 
Attorney General of California 
SARA J. DRAKE 
Supervising Deputy Attorney General 

Is/Peter H. Kaufman 
PETER H. KAUFMAN 
Deputy Attorney General 
Attorneys for Defendant 
STATE OF CALIFORNIA 
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INTRODUCTION 

2 l. For the past fifteen years, plaintiff Big Lagoon Rancheria, a federally recognized 

3 Indian tribe ("Big Lagoon" or the ''Tribe"), has been attempting to negotiate with the State of 

4 California to obtain a tribal-state compact permitti.ng the Tribe to conduct class m gaming on its 

s ancestral reservation lands, pursuant to the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 S ~ 

6 ("IGRA"). However, after fifteen years of attempted negotiations, including nearly a decade of . 

7 litigation aimed at compelling the State to negotiate a compact in good faith, and two years during 

8 which a compromise tribal-state compact languished before the State Legislature without being 

9 ratified, and subsequent efforts by the State to move the Tri~?e' s proposed gaming operations off of 

lO its trust lands, the State and the Tribe have yet to finalize a compact. 

11 2. Owing to the State's failure to engage in good faith negotiations, as evidenced by, 

12 among other things, the State's continued insistence on compact terms for Big Lagoon that are 

13 unprecedented and far more onerous than anything it has demanded of other tribes, and during which 

14 ti me the State has granted demonstrably more generous compacts and amended compact tenns to 

15 other more politicatly powerful tribes, the Tribe brings this action pursuant to the dispute resolution 

16 procedures prov ided by IGRA. The Tribe seeks an order determining that the State has not 

17 negotiated in good faith within the meaning of IGRA and compelling the State to conclude a 

18 compact with the Tribe within the 60-day period prescribed by lORA, failing which, pursuant to the 

19 provisions of IGRA, the parties shaJI submit their last best offers to a court~appointed mediator, who 

20 will then elect and implement the compact proposal which best comports with lORA and other 

21 applicable federal law. 

22 JURISDICTION AND VENUE 

23 3. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 and 

24 ~5 U.S.C. § 2710(d)(7)(A). 

25 ~ . Venue is proper in this district pursuant to 28 U.S.C. § 139l(b). 

26 

28 

"'" l't ,l ,\lt:lW-1\lk UJ• 
1"'••&:tl'I\Att..&.~:J\' Crrlctt 
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PARTIES 

2 S. Plaintiff Big Lagoon Rancheria is and at all material times has been a federally 

3 recognized Indian tribe with trust lands located near Trinidad, in Humboldt County, California. The 

4 Tribe's ancestral reservation lands consist of a 20-acre parcel of land situated near the Pacific coast, 

5 at the edge of the Big Lagoon. 

6 6. The defendant is the State of California (the "State"), TI1e Honorable Arnold 

7 Schwarzenegger is now and has been the Governor of the State since November 2003. Pursuant to 

8 California Government Code§ 98005, the State has consented to being sued in the courts of the 

9 United States under the provisions of lORA. 

10 FACTUAL BACKGROUND 

11 1993-1999: The Tribe's Initial Attempts to Commence Compact NegotJadons with the State 

!2 7. The Tribe sent the Stale its first request to begin compact negotiations on September 

13 22, l993. Over. the nex.t few years, the Tribe sent three additional requests to the State ·to commence 

l4 compact negotiations. The State, however, failed to make any good faith response to the Tribe, and 

l5 either sent non-responsive letters or flatly refused to conduct negotiations with the Tribe . . 

16 8. Accordingly, on Apri118, 1997, pursuant to IGRA, the Tribe filed a lawsuit against 

17 the State in the United States District Court for the Eastern District of California, entitled 

18 Big Lagoon Rancherin v, Governor Pete Wilson. State of California, CIV-S-97-0651 WBS GGH. 

19 The purpose of the 1 awsuit was to compel ·rhe State to negotiate a compact in good faith, or to order 

20 the State into the dispute resolution procedures set forth in lORA. The lawsuit was dismissed on the 

21 basis of the State's immunity under the Eleventh Amendment and the United States Supreme Court's 

22 ruling in Seminole Tribe of Florida v. Florida et al .• 517 U.S. 44 ( 1996), prior to a change in the 

23 applicnble lnw.1 

24 

25 

16 

17 
1 California Government Code§ 98005 {enacted by California voters in Proposition 5 on November · 
3. 1998). pennitted the State to be sued in federal court pursuant to IGRA. 

2 OA." N ~' .:,.,~IC w• 
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3 

-l 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1999-2001: Commencement of IGRA Litigation Defore this Court and Initial Proposals for 
Tribai~State Compact 

9. On March 6, 1998, the State $igned a tribal~state gaming compact with the Pala Band 

of~tssion Indians, intended to be a model for compacts with other tribes {the "Model Compact"). 

10. On M arch 9, 1998, Deputy Attorney General Manuel Medeiros sent Big Lagoon 

Tribal Chairperson Virgil Moorehead a letter (a) in fanning him that the State had entered into the 

Model Compact with the Pala Band and (b) offering Big Lagoon three options: (1) the Tribe could 

sign a ~.:ompact identical to the Model Compact signed by the Pala Band; or (2) if lhe Tribe agreed 

not to ~.:onduct any clas~ III gaming, it could receive up to $995,000 per year in licensing revenues 

from gammg tribes that signed compacts identical to the Pala Band compact; or (3) the Tribe could 

negotiate a different compact with the State. The Tribe did not accept any of the State's options at 

that time. ln September and October 1999, the State and most (about fifty-eight) of the recognized 

1nbes in California signed tribal-state compacts which were based on the Model Compact. 

I I. On November 18, 1999, the Tribe filed a lawsuit in the Northern District of 

15 C alir'omia, captioned Big Lagoon Rancheria v. State of California, Case No. C-99-4995-CW, 

16 seckmg to compel the State to conclude a tribal-state compact with the Tribe. 

17 12. During the course of this litigation, the Tribe made various additional attempts to 

18 commence compact negotiations with Lhe State. On March 24, 2000, the Tribe transmitted its fifth 

19 request to enter into a tribal-state compact to the Honorable Gray Davis, the then-Oovemor of 

20 Caliiomia. The Attorney General's Office responded on behalf of the State. requesting additional 

2l information to assist in its consideration of the Tribe's request. Among the requested documents 

~ ::! were all relevant documents relating to any environmental impacts posed by the proposed casino 

:!J ~onstruction. While the Tribe refused to concede that environmental issues were a proper subject of 

24 tnbal-,;t:.ttt: ~ompacr negotiations under IGRA, in order to demonstrate its good fruth and expedite 

15 negotiati ons the Tribe agreed to forward a draft copy of its Environmental Assessment for the 

26 Proposed Gaming fac ility Construction ("Draft EA"), and did so. 

1.3 . On May 4. :woo. the State transmitted a compact offer to the Tribe. The State's offer 

28 w;.~s matte: ··subject to a reservation of certain rights due to the cn.vironmental issues posed by 
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construct1ng a gambling facility on an ecosystem located on the California Coast." The State 

· 2 demanded that the Tribe sign "a side letter agreement addressing the State's issues." The side letter 

3 agreement provided: ''The Tribe shall not commence construction of any Gaming Facility or 

4 conduct any class III gaming activities on its reservation lands until it has completed all 

5 environmental reviews, assessments. or reports, and reseived.approvru for its construction by the 

6 State through its agencies. The Tribe agrees to provide all environmental reviews, assessments. or 

7 reports and any other supporting documents requested by the State." (Emphasis added.) In its 

8 proposed side letter agreement, the State made its ability to veto unilaterally the Tribe's 

·9 commencement of construction a condition precedent to the signing of any tribal-state compact. 

10 14. On May 5, 2000, the Tribe informed the State that it was unwilling to enter into the 

11 side letter agreement, which would have reserved to the State unprecedented jurisdiction over the· 

12 Tribe's sovereign lands, and notified the State that it was willing to sign the Model Cqmpact, 

l3 including an addendum. The State insisted on the Tribe agreeing to the side letter agreement, and on 

14 May 25, 2000 wi!hdrew its offer to enter into the Model Compact and letter agreement. 

15 15. Over the course of the following year, the Tribe made various efforts to accommodate 

16 the State's concerns about the potential environmental impacts of the proposed casino construction, 

17 and provided the State with the additional environmental reports and related documents a$ requested. 

18 While the Tribe was not required to address the State's environmental concerns under controlling 

19 federal statutory, regulatory, or case law, the Tribe decided to commission a new environmental 

20 assessment to address the issues raised by the State. The Tribe did so because it was and is 

21 committed to protecting the environment and also to demonstrate that it was willing to negotiate 

:!2 wirh the State as a "good sovereign neighbor." 

23 2001·2003: Fruitless Compact Negotiations with the Stale 
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l6. On July 12, 2001, the Tribe delivered the new environmental assessment to the State. 

Following the submission oL1he new EA. the Tribe contacted the State on numerous occasions to 

obtain its comments. When the State refused to provide any such comment, the Tribe on October 5, 

200 I, sought summary judgment under the provisions of IGRA, to compel the State to engage in 

good faith compact negotiations. The Court denied the Tribe's motion for summary judgment, as 
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well as a cross-motion by the State, reasoning that "[ w ]bile it appears that the State has not 

2 negotiated with the Tribe in good faith thus far, a final determination of bad faith is premature at this 

3 time due to the novelty of the questions at issue regarding good faith ~argaining under IGRA." 

4 17. FoLlowing the denial of the summary judgment motions, the Tribe and the State had 

5 further cor'nmunicat.ions and discussions aimed at addressing the State's asserted environmental 

6 concerns, during which the State continued to insist on numerous forms of ~gulation over the 

7 Tribe's sovereign lands. The Tribe attempted to explain why the environmental assessment and 

8 planning it had already done adequately addressed the State's concerns. However, the State did not 

9 offer any reciprocal concessions to the Tribe in exchange for the regulatory concessions it demanded 

10 in these "negotiations". 

11 18. During the course of these discussions, the State aJso placed on the table for the first 

12 time the prospect of an off-reservation gaming arrangement, wherein the Tribe would agree not to 

13 build a casino for gaming on its existing tribal lands, and instead subject those sovereign lands to 

14 various environmental, land use, and other development conditions and regulatory oversight, while 

15 purchasing additionaJ.land to deed to the State, in exchange for which the State would provide a 

J 6 compact for land elsewhere, away from the ancestral lagoon site, for construction of a casirio subject 

17 to numerous State and other approvals. 

18 19. Throughout the n'egotiations that took place over the following year and a half, the 

19 State continued to insist on heightened regulatory standards - standards it had not imposed on other 

20 tribes - and to strongly encourage an off-site casino location, away from the ~be's ancestral lands. 

21 20. Owing to the lack of good faith· progress in these negotiations, the Tribe filed an 

22 updated motion for summary judgment on April 2, 2003. The basis for the motion was, in short, that 

13 notwithstanding the Court's previous determinations that "the State has not negotiated with the Tribe 

24 in good faith thus far", and that ''[t]he State could demonstrate the good faith of its bargaining 

25 posnion by offering the tribe concessions i~ return for the Tribe's compliance with requests with· 

16 which the other tribes wcre not asked to comply", the State had fail~d to follow the Court's 

n gwdancc, mcluding by refusing to offer concessions in return for the Tribe's requested compliance 

.28 "' ith clnironmental and land use restrictions with which other tribes had not been asked to comply. 
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Indeed, the State had outright refused to negotiate with the Tribe with respect to a compact for 

2 gaming on the Tribe's historical trust lands, instead insisting that it wouJd offer a compact only if the 

3 Tribe would agree to build a casino on land elsewhere, away from its trust lands, subject to 

. 4 numerous State and other approvals. 

5 21. At the May 2003 hearing on the Tribe' s summary judgment motion, the Court stated 

6 during oral argument, "I think the length of time is just unworkable. I don' t think we can go on any 

7 longer. For the ti me we've gone on, thus far, we're going to have to do something, whether that is 

8 [an] immediate declaration of bad faith. moving into the statute procedures or moving into statutory 

9 procedures with more directions such as meeting every day frolll 8:00 to 5:00 with someone with · 

10 authori ty for 60 days ... I'm certainly not going to just say let's go back for some indefinite period 

11 of time and talk an unlimited period of time more." 

!2 22. After S()~e colloquy in open court on t~e procedures under IGRA .for appointing a 

!3 mediator, and the further time the State might need to decide lf it could or would agree on a 

14 compact, the Court said to the State's counsel, "How about if we have 20 days to come up with 

!5 something you're going to submit to tl1e Governor. Anq if you come up w1th something in 30 days 

16 that you're going to subm1t. And that's· assuming you respond to everything he gives you whhin one · 

17 business day. Then we' ll start the 60 days running at the end of tne 30 days. If you have given 

18 someching to the Governor your committee recommend(s] at the end of30 days, we'U wait for 30 

19 days for a response from him before we start the 60 days. How does that sound?" When the State's 

20 counsel then asked, "And the 60 days would - is that going to.be a detennination by the Court that 

11 the State has been in bad faith?" the Court replied, "Yes." 

:D. Thereafter, the Court issued an Order Staying Decision on Plaintiff's Motion for 

23 Summary Judgment. filed June 11, 2003. tn thar Order. the Court wrote 
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In its March 18,2002 order denying Plaintiff's second motion 
for summary judgment, the Court stated: ''The Court expects that the 
parties will move swiftly toward negotiating and executing a tribal
State compa~t." This did not occur. It has been nearly ten years since 
compact negotiations between the Tribe· and the State began. At this 
juncture, the Court is incli ned to grant Plaintiff's motion. However, 
and although it may again not tnmspire, it appears that the parties may 
be able to execute a final ( ] compact in the near future. · 

6 
Case No. --,=""',.-,= 

COMPI.AINT 

ER-679 



Ac.cordingly, the Court stayed its decision on the Tril:1e's motion for summaryjudgment upon the 

2 condition, among other things, that the panies finalize a draft compact on or _before June 30, 2003, 

3 and that the State make its final decision regarding approval or disapproval no later than 30 days 

4 after the parties finalized the draft compact. 
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24. Subsequent negotiations between the parties did not result in a finaJ dnlft compact, 

and the Court issued an Order Denying Plaintiffs Motion for Sum1nary Judgment on August 4, 

2003. Although the Court explained in the Order that "[b]ased on the state of negotiations 

represented in the motion papers, the Court was inclined to grant the motion,'' the Court denied the 

motion because "[e]vents subsequent to the original briefing and hearing have demonstrated that 

both parties were still actively negotiating the State's alternative proposal and have not finished 

domg so . ... The Sti:lte is not demonstrating bad faith if it continues to negotiate towards its 

altemati ve proposal." Although the Court denied the motion, it said "[t]he Tribe may file a further: 

motion for summary judgment no sooner than ninety days from the. date of this order." 

2003-2004: Further Negotiations, and Negotiating Delays Caused by tbe Transition to 
Governor Schwar..renegger's Administration 

15. Promptly following the Court's issuance of the foregoing Order, the Tribe wrote to 

the State, on August 8, 2003, to re-initiatc further negotiations for a tribal-state compact for gaming 

by the Tribe. In that letter, the Tribe suggested (1) that the parties si·mply sign the Model Compact, 

as the State had done with at least 58 other Indian tribes, or (2) that the parties resume negotiatioltS 

toward a compact for gaming on the Tribe's existing tribal lands, laking into account the State's 

stated environmental and land use concerns, "Nith the State identifying both what concessions it 

would want in that regard and what concessions it would offer the Tribe in return. and that the 

panies re-think the State's alternative proposal for off-~ it~ gaming. 

26. The State responded on August 15, 2003, by, among other 1hings. rejecting the 

25 request thal it execute the Model Compact, and insisting that relocating lhe Tribe's proposed casino 

26 to un alternative site remained the most promising avenue for negotiations. What the State1S 

'27 response J1d not do was specify either what concessions it wanted from the Tribe with respect to a 
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compact for gaming on its tribal trust lands or, conversely, what concessions the State would be 

2 willing to negotiate in exchange for the Tribe's concessions. 

3 27. Shortly thereafter, on or about August 21, 2003, the United States Department of the 

4 Interior, Bureau of Indian Affairs fonnally weighed in on the State's off-site proposal. Upon review 

5 of the State's proposed altemati ve arrangement, the Department of the Interior concluded that the 

6 State's "proposed agreement exceeds ~hat Congress intended for inclusion as part of gaming 

7 compacts under the Indian Gaming Regulatory Act," and that ''the proposal is contrary to Federal 

8 Indian policy and the Secretary's fiduciary responsibiHty to protect Federal Ind1an lands." 

9 28. On August 27, 2003, the Tribe wrote to the State about the Department of the 

10 Interior's conclusions. The Tribe suggested that it was not reasonable for the parties to devote the 

11 Tribe's or the State's (or the Court's) time and resources to pursuing the State's propo~d off-site 

12 arrangement. The Tribe thus requested, again, that the State agree to enter into the Model Compact 

13 for the Tribe's existing trust lands as envisioned by IGRA, without any side agreements calling for 

14 exchanges of land and money. off-site gaming, etc., as conditions precedent to a compact •. The Tribe 

J 5 also sought to arrange a face-to-face meeting between Tribal and State representatives, to talk about 

16 the Tribe's request for a compact for gaming on its existing tribal lands, and to hear what the State's 

17 specific environmental concerns were with respect to the existing tribal site and what concessions it 

18 would want from the Tribe to address those concerns, as well as what reciprocal concessions the 

19 State would be willing to offer in·retum. 
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29. On September 30, 2003, the Tribe met with the State at the offices of the California. 

Gambling Control Commission in Sacramento. At that meeting, the State began by raising the 

posstbility as a further alternative of yet another new site, which the State did not own, which the 

Slate had n~lt contacted the owners of. and which the State had not even analyzed as the property had 

nnly been suggested to it a couple of days earlier by the Save the Redwoods League. The State 

artu.:ulated some of its environmental concerns as to the Tribe's existing tribaJ lands site, but did not 

say v.hat reciprocal concessions it would offer the Tribe. 

Jl). Following the September 2003 meeting, the Tribe corresponded with the State on 

vanous occasions, to try to arrange additional meetings to discuss compact provisions, and to elicit 
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what concessions tile State would be willing to offer in exchange for the Tribe making concessions 

2 on environmental mitigation issues. While the State acknowledged these conununications, it did not 

3 describe any specific compact concessions that the State would be willing to offer in exchange for 

4 the development constraints to be placed on the Tribe. The State also declined panicipation in 

s additional negotiating sessions, on the grounds that impending changes in the gubernatorial 

6 administration would likely result in changes to the negotiating team. 

7 31. On November 17,2003, Arnold Schwarzenegger was inaugurn~ed as Governor of the 

8 State of California. Governor Schwanencgger had been elected on October 7, 2003, in a special 

9 election, to replace Governor Gray Davis. 

10 32. On November 17, 2003, the Tribe sent additional correspondence to the State, 

11 expressing its frustration that after months of delay, numerous letters, and meetings, the State 

12 rem& Qed unwilling to specify for the:: Tribe particular compact provisions and the reciprocal 

13 concessions it would be willing to offer the Tribe. In its letter, the Tribe sen~ to the State a proposed 

14 compact, which followed the form of the Model Compact, and expressed its willingness to sign a 

15 compact in this fonn. The Tribe requested that the State either sign the enclosed foon of compact, or 

16 promptly provide its own proposed compact. 

17 33. The State responded on November 26, 2003, stating that the new administration 

18 needed time "to get itself informed as to the relevant issues and choices. select a negotiating team. 

J 9 and then to continue as expeditiously as possible with the negotiation process." 

20 34. Throughout December 2003. the Tribe continued to try to identify contacts within the 

21 State who would be willing to negotiate with it Some communications to that end were had 

22 between counsel. The Tribe also called and wrote directly to !he Legal Affairs Secretary of the 

23 Office of the Governor. In part due to those efforts a further meeting was scheduled between the 

24 Trihe and the State Attorney General's office. 

25 35. At that meeting, on January 6, 2004, which was not attended by anyone from the 

26 Gove:-nor's office, the Attorney General's office made clear that it djd not have authority to 

!.7 negm1atc a .:ompact absent direction from the Governor as the State's chief executive, that the 

~8 :\twmey General's office did not know who the Govef!1or's appofnred compact ne_gotiator would be 

9 .f.KC'to'\:.!\t.,t'.tNw:W 
r .., .. E-Jnh.IA.-..Jch' Cmut 

IUllf-\'r!ll 
.\anl:,,.,.,,to.:~o)~\~A 4~11 

Cue No. --~=:-:n:= 
COMPLAINT 

-• "5 P& l<nl SFO!>M:i1656.SI•l~.) 

ER-682 



(although they expected to have a name by the end of the week), that the Attorney General's office 

2 did not know what a compact acceptable to the Governor would look like (although they said it 

3 would almost certainly not be the Model Compact), and that the Attorney General's office had no 

4 opinion on the proposed form of compact that the Tribe had submitted to the State on November 11. 

5 2004-2005: Subsequent Negotiations and the Barstow Compact 

6 36. On January 7. 2004, Governor Schwarzenegger named as his lead negotiator for tribal 

7 gaming compacts attorney Daniel Kolkey, and the Tribe and the State recorrunenced compact 

8 negotiations. At the State's insistence, these negotiations focused on a new proposal from the 

9 Governor to build an off-site casino, located in Barstow, California, hundreds of miles south of the 

10 Tribe's ancestral lands, in partnership with another Indian tribe. During these negotiations, there 

11 was little or no discussion of concluding a compact for gaming on the Tribe's ancestral lands. 

12 37. On August 17, 2005, after many months of negotiations, including' with the other 

13 Indian tribe [he State wanted Dig Lagoon to partner with, the Tribe and the State entered into a 

14 Settlement Agreement, puTsuant to which the two parties agreed to 'execute a tribal~state compact 

15 penniuing class Ill gaming by the Tribe. Foremost among the con~ideration was that the Tribe 

16 agreed not to develop its ancestral reservation lands at Big Lagoon with a proposed casino, in 

17 exchange for a tribal-state compact permitting off-site gaming in Barstow and the Governor's 

18 · backing of the project. The agreement provided for joint development of the Bantow casino with 

19 the Los Coyotes Band of Cahuilla and Cupeno Indians ("Los Coyotes''). The Barstow property 

20 woul~ have had to be purchased by the Tribe, and then conveyed in trust to the Secretary of the 

21 Interior. The City of Barstow had already indicated its support for the project. 
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38. The Barstow Compact would have allowed the two Tribes to operate up to 2,250 

class Ill gaming devices on the Barstow c~sino site. As part of the Barstow Compact, the Tribe 

agreed to revenue sharing wi!h the State, which would be scaled according to annual net winnings. 

and w0uld begin at 16% ·or the Tribe's annual net winnings. The Tribe also agreed to contribute to 

the Rev~nue Sharing Trust Fund, to share its earnings with non·gaming tribes. The Tribe also 

agreed lo provisions mitigating oft".site reservation environmental impacts in Barstow, and various 
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concessions to organized labor, conditions that did not apply to the 58 tribes that had previously 

2 entered mto the Model Compact under Gray Davis' administration. 

3 :19. The Settlement Agreement and Barstow Compact provided that if certain condlth>ns 

4 were not met, such as the Secretary of the Interior not approving the Agreement or Compact, or the 

5 Secretary declining to accept the designated Barstow property site into trust for the Tribe, or the 

6 Compact not being ratified by the California Legislature by a specified date in 2007, that the parties' 

7 · obligations under the Agreement shall terminate and the Compact shall become null and void and 

8 new compact negotiations and if necessary litigation pursuant to lORA would follow. 

9 2006-2007: Legislative Consideration of the Barstow Compact 

lO 40. Governor Schwarzenegger announced the signing of the Barstow Compact on 

ll September 9, 2005, too late for consideration during the 2005 legislative session in Sacramehto. In 

12 the a1,1nouncement, he hailed the benefits of the Compact, which included moving the Tribe's 

13 gaming project away from the Big Lagoon coastal site, resolving the longstanding litigation, 

14 consolidating two tribeS' proposed gaming operations into one, bringing economic investment and 

15 business and jobs to the·challenged economy of Barstow, and generating revenues for the State. 

16 41. The proposed legislation for the ratification of the ·Barstow Compact was introduced 

17 during the 2006 legislative session. However, the Compact was not ratified before the 2006 

18 legislati ve session ended. The Compact never made i~ out of legislative committee, owing to 

19 opposition from politically powerful, alreadywgarning Southern California tribes who were opposed 

20 to the potential competition of a new Indian casino in Southern California, as well as opposed to the 

21 orgamzed labor precedent the Compact would set. The committees who held hearings on the 

22 Barstow Compact included legislators in whose dis tricts the well-heeled Southern California tribes 

23 and thei r casinos/hotels were located. The Legislature refused to ratify the Compact negotiated by 

.2-t Governor Schwarzeneggcr. 

25 ~1. ln the 2007 legislative session, again, the Barstow Compact never made it out of 

26 legislative committee, owing to the continued opposition of the politically influential Southern 

27 CJlif~lmia gaming tri bes . While the Bilistow Compact languished in Sacramento, the· five wealrhies! 

28 mbe~ who opposed that Compact i1egotiated· and had ratified by the Legislature compact 
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amendments that would grant them additional gaming devices - from 2,000 devices to up to 7,500 

2 devices, for example- as well as the right to build second~ and in one case a third, class m gaming 

3 casinos. 

4 ·B. With the expiration of the 2007 legislative session, and the Legislature's refusal, 

5 agam, to ratify the Compact negotiated by the Governor, the Barstow Compact expired on 

6 September 17, 2007. The two years of delay suffered by the Tribe, and lost opportunity, and 
7 considerable burden, both in pursuing ratification in Sacramento and embarking on the fee-to-trust 

8 process in Washington, D.C. for the Barstow site, were for naught. 

9 44. As envisaged by the terms of their Settlement Agreement, the Tribe and the State 

10 commenced new compact negotiations, pursuant to the Tribe's written request dated September 18, 

11 2007. The parties also filed a stipulation dismissing without prejudice the previous lawsuit, Case 

12 No. C-99-4995-CW, on November 9, 2007. The Order dismissing the action was filed on November 

13 13.2007. 

14 2007-2009- The Latest Round of Compact Negotiations 

15 45. Following the expiration 'of the Barstow Compact, on account of the State 

16 Legislature's refusal to ratify the Compact, the Tribe requested the commencement of a new round 

17 of compact negotiations, in accordance with t)le provisions of the Settlement Agreement. Governor 

IS Schwar.z:enegger' s lead tribal compact negotiator was by then his Legal Affairs Secretary, Andrea 

19 Lynn Hoch. 

20 46. At the outset of these further compact negotiations, and notwithstanding the Tribe's 

21 ell press desire to negotiate a compact for gaming on its trust lands contiguous to the Big Lagoon and 

22 to hear what proposed gaming compact.provisions the Governor might have in mind for that site, the 

23 Stale renewed its proposal to investigate altematiye off-reservation sites, as distinct from the Tribe's 

~4 exi:\ting trust lands. On January 31, 20Q8. the State presented the Tribe with iEs proposal for 

25 altemative ~.:asirm sites. The State sought to prioritize pursuit of these off-reservation sites which, 

26 while located in Humboldt County, would nonetheless have required the Tribe [0 go through 

27 addili~.>nul lime-consuming and extensive bureaucratic steps, federal and local, to enable 

28 de'velopmcm on those si~es, and would have added an estimated three to five years before 
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development on the si(es could commence. The State's first priority site would have reqtJired·the 

2 Tribe to facilitate the acquisition of a new parcel of off-reservation property, from an unknown. 

3 owner no less. The State's second priority would have required employee and patron parking and 

4 other amenities to be located off-site, and relocation of the Tribe's existing tribal housing on the 

5 rese~ation. The State's third priority would dictate lhe location of the casino project on-s.ite in ~uch 

6 a way as to require relocation of existing -tribal housing. Under the State's proposal, each of these 

7 prioritized sites would have to be pursued in sequence, along ~ith numerous federal, sta~. county, 

8 local, and third·party approvals. And in each case, the closer the Tribe's desired casino project vame 

9 lo being located on the Tribe's trust lands, Ute smaJier the State insisted the project be, in terms of 

10 both gaming devices (down from 500 to 250 to 175) and hotel rooms (from 100 to 50 to 50). 

11 47. Following a further negotiating session on February 25, 2008, in which the Tribe 

12 reiterated that it was unwilling to suffer the added delay, cost ~d uncertainty of off·reservation. sites, 

13 by leiter dated March 21,2008 the Tribe repeated its concerns about the proposed limitations placed 

14 by the State on the number of gaming devic~s it could operate," and the cap on the num~rrooms in 

15 the planned casino hotel. The Tribe expressed its beliefthat such restrictions wou!d.not allow it to 

16 remain competitive with other similarly situated casinos, and proposed that the State allow a casino. 

17 with 350 gaming devices and a 120-room hotel, with some design restrictions. 

18 48. T he State replied with another proposal on May 2, 2008, emphasizing its desire to 

19 explore using a site other than the Tribe' s existing rancheria. That failing, the State expressed its 

20 willingness to cons ider pemtitting a casino on the Tribe's rancheria site, with authoriz~lion to 

21 operate only up to 99 gaming devices, and the State insisted on a limited 50 -room hotel located on a 

22 separate parcel of land held in trust by the Tribe. This s·tate proposal also contained revenue sharing 

23 requirements, with a minimum of 10% of the Tribe's annual net winnings as a required contribution 

~4 to the Stale. as well as a long list of development conditions. · 
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·l9. As negotiations continued, the Tribe made numerous efforts to accommodate the · 

State's objectives: (l) it accepted v_arious non-economic compact tenns that paralleled the tenns of 

~om pacts rccemly concluded between the S tate and other tribes, (2} it auempted to address the 

S tate's concerns about the potential environmental impacts of the casino development, and engaged 
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another architect and an environmental engineer to eva1uate and modify the construction plans for 

2 the casino, to develop agreeable mitigation measures, and (3) it expressed a willingness to lower the 

3 number of slot machines it had requested for the casino, to 300, below which the financial viability 

4 of the project was threatened. 

5 50. Moreover, the Tribe made clear that it did not want the geogmphic "exclusivity, 

6 provision offered by the State, as it believed that such provision was a meaningless concession, 

7 gi vcn the lack of non-tribal gaming competitors in proximity to the proposed casino site. Not 

s des1ring or needing such exclusivity, the Tribe also questioned the State~s proposed revenue sharing 

9 provisions, since approximately 40 other tribes in the State operate up to 350 class ill gaming 

10 casinos without any such conditions. The Tribe regarded the disparate ~eatment the State proposed 

11 with regard to revenue sharing requirements as detrimental to its ability to operate a profitable 

12 enterprise, beca1.1se given the relatively small s.ize of the proposed casino development, pledging 

!3 10% of its gross income to the State would hinder the Tribe's ability to achieve a profitable economy 

14 of scale, panicularly with regard to labor, equipment costs, and facility development and 

15 maintenance, though the Tribe was open to compromise at some lower number. 

16 51. On October 6, 2008. the Tribe made a further. final offer to the State. for tenns that it 

17 would be willing to accept in a compact. The Tribe requested: ( 1} the same gaming rights as the 

18 tribes that had signed the 1999 Model Compact; (2} the ability to operate up to 350 class ill gaming 

l9 dev1ces, with the same future licensing terms as the TribCs that had signed the Model Compact: 

20 (3} an agreement that the Big Lagoon rancheria site is the proper 1ocation for the proposed casino, 

21 with a hotel of up to 100 rooms: and (4) various height restrictions, property line setbacks, _etc. The 

22 Trihe .~tatcd that if the panics did not conclude an agreement by November 7. 2008, it would have no 

23 cho1ce but to resume litigation. in order to remedy the impasse. 

14 1 )2. The State rejected the Tribe's offer. The parties did not conclude a compact by the 

::!5 stated time. and have not done so since. 
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3 

4 53. 

CLAIM FOR RELIEF FOR BAD FAITH NEGOTIATION OF 

TRIBAL·STATJ} GAIMING COMPACT 

<IGRA 25 u.s.c. § 2710(dl<m 

Plaintiff Big Lagoon Rancheria incorporates paragraphs 1 through 52 above in this 

5 cause of action by this reference. 

6 54. As described above, the Big Lagoon Tribe has been in discussions with the State for 

7 the past nearly fifteen years toward the formation of a tribal-state compact to govern class ill gaming 

8 act1vities on its reservation lands under lORA. 

9 55. Yet over the years, including the past 18 months, the State has insisted on imposing 

10 compact provisions that other tribes operating gaming facilities in the State have not been subjected 

11 to. The State has insisted upon environmental mitigation regulations, above and beyond those 

12 imposed on any tribe operating a casino in California. The. State has insisted upon various revenue 

13 sharing provisions. which it has not applied to the majority of other tribes conducting gaming in the 

14 State, and which it has not extracted from any tribe to which it had not granted exchrsivity in 

15 exchange. The State at various times has also proposed relocating the Tribe's casino to an off~· 

l6 reservation site, notwithstanding that it has no authority to require such relocation. 

17 56. The Tribe has made numerous attempts to accommodate the State's concerns about · 

18 potenual environmental impacts, to the extreme point of agreeing to a State--proposed compact 

19 permitting class lli gaming at an off~reservation site in Barstow; But afler two fuJI legislative 

20 sessions, the State Legislature failed and refused to ratify the Barstow Compact, as a result of which · 

21 11 expired. 

22 57. Following the second year's failure of the Legislature to ratify the Barstow Compact, 

23 t~e Tnbe and State renewed compact negotiations. This last round of compact negotiations ha~ 

2-1 railed lo }ield a tribal-state compact. The State has continued to attempt to drive the Tribe nway 

25 from i<s ancestral trust lands, to off.·reservation sites plagued with added delay, expense and 

:!() Ufi\.'ertainty. ln the process. the State has sought to punish the Tribe by offering it more onerous and 

27 less generous compact lenns for gaming on its existing trust lands as compared to other off~ 

:!8 reservation $ires. The State's more recent offers to the Tribe would allow fewer gaming devices and 
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1 impose greater resuictions than its previous offers. And the State is insisting that the Tribe accept a 

2 territorial ex.clu~ivity provision as the quid pro quo for the State's revenue sharing demands', even 

3 though the Tribe is not interested in and does not want such exclusivity. In sum, the St:lle is not, and 

4 has not ~en, negotiating in good faith within the meaning of lGRA. 

5 58. IGRA provides a cause of action with respect to a uibal·state compact where the State 

6 has failed "to conduct such negotiations in good faith." 25 U.'S.C. § 27IO(d)(7)(A)(i). An action· 

7 under IGRA may be initiated 180 days after the Tribe asked the State to enter into negotiations. ld., 

8 § 2710(d)(7)(B)(i). The Tribe and the State agreed to a 12Q-day ~egotiating period according to lhe 
9 tenns of their Settlement Agreement.· Either way, more than the requisite time has eJapsed since the 

10 Tribe requested the recommencement of compact negotiations on September 18,2007. 

11 59. Well more than a decade af~er its first request to begin compact negotiations. the 

12 Tribe today is in no better position than where it began, and remains without a compact from the 

13 State authorizing class ill gaming. Over the same period of time, the State has signed' compacts with 

14 dozens of other tribes, permitting class ill gaming, without the regulatory restrictions it seeks to 

15 impose.upon the Big Lagoon Tribe. Despite years of attempted negotiations by the Tribe, and 

16. despite the Tribe's willingness to work with the-State to acco~odate many ofits concerns, the 
. . 

17 State has refused to make any· legally material concessions in exchange for those offered by the 

18 Tribe. 

19 WHEREFORE, plaintiff Big LagOQn Rancheria demands judgment against defendant State 

20 of California as follows: 

21 a. An order finding that the State has not negotiated in g~ faith. within the 

· 22 meaning of IGRA, with the Tribe· toward the fonnation of a tribal-state compact for class m gaming 

23 on its lands; 

24 b. An order man~ating that the State and Tribe conclude a compact within the 

25 60-day period prescribed by 25 U.S.C. § 27 JO(d)(7), failing which the parties shall submit their ~st 

26 and final compact proposals to a court-appointed mediator, who will then elect and implement the 

21 proposal which best comports with the provisions of IG~A and other applicuble feder:allaw. and as 

28 mherwise contemplated by IGRA; and 

B.W.d & "i.,.~n:ttt LU" 
r...,,, Jf..I)\N.h:~M ec~IU 

I hl\ft1!1.)t 
~"'" ft .llt.:u.<..Jn. ('A .... I I 

•• ~IH7o:-oxt Sf01)M$1656SI92.3 

l6 
C:LSe No. __ .,...,.,.~~ 

COMPLAINT 

ER-689 . 



c. For such other and further relief as the Court deems equitable, just and proper. 

3 Outed: April 3, 2009 Peter J. Engstrom 
Irene V. Gutierrez 
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v. 
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State of California 

Date Filed # 

04/03/2009 1 

04/03/2009 ~ 

04/03/2009 J. 

04/03!2009 1 

04/03/2009 

04/16/2009 ~ 

Docket Text 
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bruce.jackson@bakennckcnzie.com 
ATTORNEY TO BE NOTICED 

represented by Randall Anthony Pinal 
Office of the Attorney General 
110 W A Street, Suite 1100 
San Diego, CA 92101 
(619) 645-3075 
Fax: (619) 645-2012 
Email: randy.pinal@doj.ca.gov 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Peter Hart Kaufman 
State Attorney General's Office 
110 West A Street, Suite 1100 
P.O. Box 8266 
San Diego, CA 92101 
(619) 645-2020 
Fax: (619) 645-2012 
Email: peter.kaufman@doj.ca.gov 
TERMINATED: I 111212009 
ATTORNEY TO BE NOTICED 

COMPLAINT Pursuant to the Indian Gaming Regulatory Act against State of 
California (Filing fee$ 350.00, receipt nuniber 34611 030700). Filed by Big 
Lagoon Rancheria. (gba, COURT STAFF) (Filed on 4/3/2009) (gba, COURT 
STAFF). {Additional attachnient{s) added on 4/6/2009: # 1 Civil Cover 
Sheet) (gba, COURT STAFF). (Entered: 04/03/2009) 

Certificate oflnterested Entities or Persons by Big Lagoon Rancheria (gba, 
COURT STAFF) (Filed on 4/3/2009) (gba, COURT STAFF) .. (Entered: 
04/03/2009) 

ADR SCHEDULING ORDER: Case Management Statement due by 
7/24/2009. Case Management Conference set for 7/31/2009 01:30PM. (gba, 
COURT STAFF) (Filed on 4/3/2009) (Entered: 04/03/2009) 

Swnmons Issued as to State of California. (gba, COURT STAFF) {Filed on 
4/3/2009) (Entered: 04/03/2009) 

CASE DESIGNATED for Electronic Filing. (gba, COURT STAFF) (Filed on 
4/3/2009) (Entered: 04/03/2009) 

ORDER RELA TINO CASE. Case reassigned to Judge Hon. Claudia Wilken 
for all further proceedings. Judge Magistrate Judge Joseph C. Spero no longer 
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assigned to the case. Case Management Conference set for 8/4/2009 02:00 
PM .. Signed by Judge Claudia Wilken on 4/16/09. (cp, COURT STAFF) 
(Filed on 4/16/2009) (Entered: 04/1712009) 

04/20/2009 Q SUMMONS Returned Executed by Big Lagoon Rancheria. State of 
California served on 4/3/2009, answer due 4/23/2009. (Engstrom, Peter) 
(Filed on 4/20/2009) (Entered: 04/2012009) 

04/20/2009 1 CERTIFICATE OF SERVICE by Big Lagoon Rancheria re ~Order Relating 
Case, Create Case Relationship, Set Hearings, Case Assigned/Reassigned,m 
and Judge Wilken's Standing Orders (Engstrom, Peter) (Filed on 4/20/2009) 
(Entered: 04/20/2009) 

04/23/2009 a ANSWER to Complaint Pursuant to the Indian Gaming Regulatory Act 
by State of California. (Kaufman, Peter) (Filed on 4/23/2009) (Entered: 
04/23/2009) 

05/12/2009 .2 MOTION for Judgment on the Pleadings filed by State of California. Motion 
Hearing set for 6/18/2009 02:00PM in Courtroom 2, 4th Floor, Oakland. 
(Kaufman, Peter) (Filed on 5/1212009) (Entered: 05/1212009) 

05/12/2009 10 Request for Judicial Notice re 2 MOTION for Judgment on the Pleadings 
filed byState of California. (Attachments: # 1 Exhibit A, # ~Exhibit B, # ~ 
Exhibit C, # ~Exhibit C-2, #~Exhibit D, # 2 Exhibit E, # 1 Exhibit F) 
(Related document(s) 2) (Kaufman, Peter) (Filed on 511212009) (Entered: 
05/1212009) 

05/22/2009 ll STIPULATION Continuing Hearing Date From June 18, 2009 to June 25, 
2009 re 2 MOTION for Judgment on the Pleadings - by Big Lagoon 
Rancheria. (Attachments: # 1 Proposed Order)(Engstrom, Peter) (Filed on 
5/22/2009) Modified on 5/27/2009 (cp, COURT STAFF). (Entered: 
05/22/2009) 

05/28/2009 .u Memorandum in Opposition re 2 MOTION for Judgment on the Pleadings 
filed by Big Lagoon Rancheria. (Gutierrez, Irene) (Filed on 5/28/2009) 
(Entered: 05/28/2009) 

05/28/2009 13 Request for Judicial Notice re 12 Memorandum in Opposition to Defendant's 
Motion for Judgment on the Pleadings, filed byBig Lagoon Rancheria. 
(Attachments:# 1 Exhibit I,#~ Exhibit 2, # .3. Exhibit 3, # 1 Exhibit 4, # ~ 
Exhibit 5, # Q. Exhibit 6, # 1 Exhibit 7, # .8. Exhibit 8, # 2 Exhibit 9, # 10 
Exhibit 10, # 11 Exhibit ll)(Related document(s) 12) (Gutierrez, ]rene) 
(Filed on 5128/2009) (Entered: 05/28/2009) 

05/28/2009 14 Proposed Order re .2. MOTION for Judgment on the Pleadings , Denying 
Defendant's Motion for Judgment on the Pleadings, by Big Lagoon 
Rancheria. (Gutierrez, Irene) (Filed on 5/28/2009) (Entered: 05/28/2009) 

05/2912009 15. ORDER granting re 11 Stipulation Continuing Hearing Date on Defendant's 
Moton for Judgment on the Pleadings, tiled by State of California, Big 
Lagoon Rancheria Motion Hearing set for 6/25/2009 02:00 PM in Courtroom 
2, 4th Floor, Oakland .. Signed by Judge Claudia Wilken on 5/29/09. (sec, 
COURT STAFF) (Filed on S/29/2009) (Entered: 05/29/2009) 

https;//ecf.cand.uscourts.gov/cgi~biDIDktRpt.pl?l 041 08127265054-L_l_0-1 2/8/2012 

ER-693 



CAND-ECF Page 4 of 19 

06/04/2009 16 Reply to Opposition re 2 MOTION for Judgment on the Pleadings filed 
by~tate of California. (Kaufman, Peter) (Filed on 6/4/2009) (Entered: 
06/04/2009) 

06/04/2009 11 Proposed Order re 2. MOTION for Judgment on the Pleadings by State of 
California. (Kaufman, Peter) (Filed on 6/412099) (Entered: 06/04/2009) 

06/25/2009 ll CLERKS NOTICE RE CHANGE IN COURTROOM (sec, COURT STAFF) 
(Filed on 6/25/2009) (Entered: 06/25/2009) 

06/25/2009 1.2 Minute Entry: Motion Hearing held on 6/25/2009 before Claudia Wilken 
(Date Filed: 6/25/2009) re .2. MOTION for Judgment on the Pleadings. (Court 
Reporter Diane Skillman.) (sec, COURT STAFF) (Date Filed: 6/25/2009) 
(Entered: 06/25/2009) 

06/26/2009 20 Further Briefmg Requested by Court's Order of June 2S, 2009 filed byS~te of 
California. (Attachments: # 1 Exhibit A, Part 1, # ~ Exhibit A, Part 2) 
(Kaufman, Peter) (Filed on 6/26/2009) Modified on 6/29/2009 (cp, COURT 
STAFF). (Entered: 06/26/2009) ' 

06/29/2009 21 ORDER by Judge Claudia Wilken denying .2. Motion for Judgment on the 
Pleadings (sec, COURT STAFF) (Filed on 6/29/2009) (Entered: 06/29/2009) 

07/09/2009 22 STIPULATION Continuing Case Management Conference by State of 
California. (Attachments: # 1 Proposed Order Continuing Hearing Date for 
Case Management Conference)(Kaufman, Peter) (Filed on 7/9_/2009) 
(Entered: 07/09/2009) 

07/14/2009 21 ORDER re 22 GRANTING STIPULATION Continuing Case Management 
Conference. Initial Case Management Conference set for 8/11/2009 02:00 
PM .. Signed by Judge CLAUDIA WILKEN on 7/ 14/09. (sec, COURT 
STAFF) (File~ on 7/14/2009) (Entered: 07114/2009) 

07/22/2009 21 ADR Clerks "Notice re: Non~Compliance with Court Order. (tjs, COURT 
STAFF) (Filed on 7/22/2009) (Entered: 07/22/2009) 

07/24/2009 ll NOTICE of need for ADR Phone Conference (ADR L.R. 3v5 d) (Engstrom, 
Peter) (Filed on 7/2~/2009) (Entered: 07/24/2009) 

07/28/2009 2.2 ADR Certification (ADR L.R. 3w5 b) of discussion of ADR options filed by 
Plaintiff Big Lagoon (Engstrom, Peter) (Filed on 7/28/2009) (Entered: 
07/28/2009) 

07/28/2009 21. ADR Clerks Notice Setting ADR Phone Conference on 8/5/09 at ll :30 a.m. 
Please take note that plaintiffs counsel initiates the call to all parties. (sgd, 
COURT STAFF) (Filed on 7/28/2009) (Entered: 07/28/2009) 

08/04/2009 ~ JOINT CASE MANAGEMENT STATEMENT filed by Big Lagoon 
Rancheria, State of California. (Gutierrez, Irene) (Filed on 8/4/2009) 
Modified on 8/5/2009 (cp, COURT STAFF). (Entered: 08/04/2009) 

08/04/2009 29 REPORT of Rule 26(f) Planning Meeting Joint Report reDiscovery Plan and 
Other Matters. (Gutierrez, Irene) (Filed on 8/4/2009) (Entered: 08/04/2009) 

08/05/2009 ADlt Remark: ADR Phone Conference held by RWS on 8/5/09. A further 
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ADR Phone Conference bas been scheduled for 12115/09 at 11:30 a.m. (sgd, 
COURT STAFF) (Filed on 8/5/2009) (Entered: 08/05/2009) 

08/19/2009 1Q MINUTE ORDER AND CASE MANAGEI'v1ENT ORDER: Further Case 
Management Conference set for 6/3/201 0 02:00 PM. Motion Hearing set for 
6/3/2010 02:00 PM .. Signed by Judge Claudia Wilken on 8/19/09. (sec, 
COURT STAFF) (Filed on 8/1 9/2009) (Entered: 08/19/2009) 

11/12/2009 ;u NOTICE of Change In CoWlsel by Randall Anthony Pinal (Attachments:# 1 
Certificate of Service )(Pinal, Randall) (Filed on 11 I 1212009) (Entered: 
11/12/2009) 

11/16/2009 ADR Remark: The ADR Phone Conference scheduled for 12/15/09 bas been 
changed to 12/16/09 at 10:00 a;m. (sgd, COURT STAFF) (Filed on 
Ill 16/2009) (Entered: 11/16/2009) 

12/08/2009 32 STIPULATION AND [PROPOSED] ORDER CONTINUING FACT 
DISCOVERY COMPLETION DEADLINE by Big Lagoon Rancheria, State of 
California. (Engstrom, Peter) (Filed on 1218/2009) .Modified on 12/9/2009 
(cp, COURT STAFF). (Entered: 12/08/2009) 

12/16/2009 ·n MOTION for Protective Order AgainsrPlaintfjj's Reque,stfor Production of 
Documents and Any Further Discovery Related to Plaintiff's Claim for Bad 
Faith Negotiation of a Tribal-Stale Gaming Compact filed by State of 
California. Motion Hearing set for 2/18/2010 02:00 PM in Courtroom 2, 4th 
Floor, Oakland. (Attachments: # l .Memorandum of Points and Authorities, # 
2. Exhibit A, # 2. Exhibit B, # i Exhibit C, # .S. Certificate of Service)(Pinal, 
Randall) (Filed on 12/16/2009) (Entered: 12/16/2009) 

12/16/2009 ADR Remark: ADR Phone Conference held by RWS on 12/16/09. (sgd, 
COURT STAFF) (Filed on 12/16/2009) (Entered: 12116/2009) 

12/21/2009 34 ORDER REFERRING CASE to Magistrate Judge for Discovery purposes. 
Signed by Judge Claudia Wilken on 12/21/09. (sec, COURT STAFF) (Filed 
on 12/21/2009) (Entered: 12/21/2009) 

12/21/2009 CASE REFERRED to Magistrate Judge Magistrate Judge Joseph C. Spero for 
Discovery (wh, COURT STAFF) (Filed on 12/21/2009) (Entered: 
12/21/2009) 

12121/2009 35 ORDER re 2.2 granting STIPULATION CONTINUING FACT DISCOVERY 
COMPLETION DEADLINE. Signed by Judge Claudia Wilken on 12/21/09. 
(sec, COURT STAFF) (Filed on 12/21/2009) (Entered: 12121/2009) 

12121/2009 MOTIONS ll MOTION for Protective Order Against Plaintiff's Request for 
Production of Documents and Any Further Discovery Related to Plaintiff's 
Claim for Bad Faith Negotiation of a Tribal-State Gaming Compact 
REFERRED to Judge Magistrate Judge Joseph C. Spero. ( cp, COURT 
STAFF) (Filed on 12/21/2009) (Entered: 12/22/2009) 

01/06/2010 36 NOTICE OF REFERENCE, TIME AND PLACE OF HEARING AND 
ORDER Setting Hearing on 33 MOTION for Protective Order Against 
Plaintiff's Request for Production of Documents and Any Further Discovery 
Related ro Plaintiff's Claim for Bad Faith Negotiation of a Tribal-State 
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Gaming Compact : Motion Hearing set for 2/26/2010 at 09:30 AM in 
Courtroom A, 15th Floor, San Francisco. Opposition due by 1/29/10 and 
reply due by 2/5/10. Signed by Judge Joseph C. Spero on 1/5/10. (klh, 
COURT STAFF) (Filed on 116/2010) (Entered: OI/06/20l0) 

01/29/2010 n Memorandum in Opposition re 33 MOTION for Protective Order Against 
Plaintiffs Request for Production of Documents and Any Further Discovery . 
Related to Plaintiffs Claim for Bad Faith Negotiation of a Tribal-State 
Gaming Compact filed byBig Lagoon Rancheria. (Jackson, Bruce) (Filed on 
1129/201 0) (Entered: 01/29/201 0) 

01/29/2010 .:lli DECLARATION of Bruce H. Jackson in support ofre :rz Memorandwn in 
Opposition re 33 MOTION for Protective Order Against Plaintiff's Request 
for Production ofDocuments filed by Big Lagoon Rancheria. (Attachments:# 
1 Exhibit A, # 2 Exhibit B, # :l Exhibit C) (Related document(s) TI..) (Jackson, 
Bruce) (Filed on 1/29/2010) Modified on 2/1/2010 (cp, COURT STAFF). 
(Entered: 01/29/201 0) 

01/29/2010 3..2 Request for Judicial Notice re l1 Memorandum in Opposition, to Defendant's 
Motion for Protective Ord~r filed byBig Lagoon Rancheria. (Attachments:# 
1 Exhibit 1, # 2. Exhibit 2, # J. Exhibit.3, # 1 Exhibit 4)(Related docwnent(s) 
J1 ) (Jackson, Bruce) (Filed on 1129/201 0) (Entered: 01129/201 0) 

01/29/2010 40 (Con't) EXHIBITS 5-6 re ~Request for Judicial Notice filed by Big Lagoon 
Rancheria. (Attachments: # 1 Exhibit 5, # 2 Exhibit 6)(Related document(s) 
12.) (Jackson, Bruce) (Filed on 1/29/2010) Modified on 2/112010 (cp, 
COURT STAFF). (Entered: 01/29/2010) 

01 /29/2010 41 (Con't) EXHIBIT 7 (part I) re .J2 Request for Judicial NoticeRequest for 
Judicial Notice filea by Big Lagoon Rancheria. (Attachments:# 1 Exhibit 7 
Part l)(Related docwnent(s) 37) (Jackson, Bruce) (Filed on 1/29/2010) 
Modified on 2/1/2010 (cp, COURT STAFF). (Entered: 01/29/2010) 

01/29/2010 ~ (Con't) EXHIBITS 7 (part 2) re J..2. Request for Judicial filed byBig Lagoon 
Rancheria. (Attachments: # 1 Exhibit 7 Part 2)(Related document(s) 39) 
(Jackson, Bruce) (Filed on 1129/2010) Modified on 2/1/2010 (cp, COURT 
STAFF). (Entered: 01/29/2~10) 

01/29/2010 43 Proposed Order Denying re ll Motion for Protective Order by Big Lagoon 
Rancheria. (Jackson, Bruce) (Piled on 1/29/2010) Modified on 2/1/2010 (cp, 
COl:JRT STAFF). (Entered: 01/29/2010) 

02/05/2010 44 Reply to Opposition ~o Defendant's Motion for a Protective Order Against 
Plaintiffs Request/or Production of Documents filed byState of California. 
(Attaclunents: # 1 Exhibit A, # 2 Certificate of Service)(Pinal, Randall) (Filed 
on 2/5/2010) (Entered: 02/05/2010) 

02/08/2010 45 Letter from P~ter J. Engstrom requesting permission to appear telephonically 
for hearing on 2/2612010 at 9:30a.m .. (Engstrom, Peter) (Filed on 2/8/2010) 
(Entered: 02/08/2010) 

02/09/2010 46 ORDER GRANTING re 45 Letter filed by Big Lagoon Rancberia for Peter 
Engstrom to appear telephonically at the motion hearing on 2/26/10. Signed 
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by Judge Joseph C. Spero on 2/9/10. (klb, COURT STAFF) (Filed on 
2/9120 I 0) (Entered: 02/09/20 I 0) 

02/23/2010 11 CLERKS NOTICE Continuing Motion Hearing on Dft's Motion for 
Protective Order Against Pia's Request for Production of Document and any 
Further Discovery Related to Plaintiff's Claim for Bad Faith Negotiation of a 
Trial State Gaming Compact Motion Hearing prev. set for 2/26/10 at 9:30 
AM bas been continued to 3/5/2010 at 09:30 AM in Courtroom A, 15th Floor, 
San Francisco. (klh, COURT STAFF) (Filed on 2/23/2010) (Entered: 
02/23/201 0) 

02126/2010 48 MOTION to Continue Fact Discovery Completion Date filed by State of 
California. Motion Hearing set for 4/8/2010 02:00PM in Courtroom 2, 4th 
Floor, Oakland. (Attachments: # 1 Memorandum ofP~ints and Authorities,# 
2 Declaration of Randall A. Pinal,# 1 Exhibit A,#~ Exhibit B, #~ Exhibit C, 
# .Q Exhibit D, # 1 Exhibit E, # .& Exhibit F, # .2 Exhibit G, # 10 Exhibit H, # 
11 Exhibit I,# .U. Exhibit),# ll Proposed Order,# 14 Certificate of Service) 
(Pinal, Randall) (Filed on 2/26/201 0) (Entered: 02/261201 0) 

03/02/2010 1.'2 ORDER REFERRING MOTION: 48 MOTION to Continue Fact Discovery 
Completion Date filed by State of California. Signed by Judge Claudia 
Wilken on 3/2/10. (sec, COURT STAFF) (Filed on 3/2/201 0) (Entered: 
03/02/2010) 

03/0212010 *''"''Deadlines tenninated. (sec, COURT STAFF) (Filed on 3/2/201 0) 
(Entered: 03/02/201 0) 

03/03/2010 50 MOTION to Stay Proceedings and, Alternatively, to Continue Dispositive 
Motion Filing and Hearing Dates filed by State of California. Motion 
Hearing set for 4/8/2010 02:00 PM in Courtroom 2, 4th Floor, Oakland. 
(Attachments: # l Memorandw_n of Points and Authorities in Support of 
Motion, # 2 Declaration of Randall A. Pinal in Support of Motion,# .l 
Proposed Order)(Pinal, Randall) (Filed on 3/3/201 0) (Entered: 03/03/20 I 0) 

03/04/2010 .ll STIPULATION to Hear on Shortened Time Defendant's Motion to Continue 
Fact Discovery Completion Date by State of California, Big Lagoon 
Rancheria. (Attachments: # 1 Proposed Order, # 2. Certificate of Service) 
(Pinal, Randall) (Filed on 3/4/2010) Modified on 3/5/2010 (cp, COURT 
STAFF). (Entered: 03/04/2010) 

03/04/2010 ~ STIPULATION to Continue Dispositive Motion Filing and Hearing Dates by 
.State of California, Big-Lagoon Rancheria. (Attachments:# 1 Proposed 
Order, # .2 Certificate of Service )(Pinal, Randall) (Filed on 3/4/201 0) 
Modified on 3/5/2010 (cp, COURT STAFF). (Entered: 03/04/2010) 

03/05/2010 2J. ORDER GRANTING re 2.1 Stipulation filed by State of California to hear 
Oft's Motion to Continue Fact Discovery Completion Date. Sign~, as . 
modified, by Judge Joseph C. Spero on 03/04/10. (ldh, COURT STAFF) 
(Filed on 3/5/201 0) (Entered: 03/05/201 0) 

03/05/2010 ~ Minute Entry: Motion Hearing held on 3/5/2010 before Joseph C. Spero re 33 
MOTION for Protective Order Against Plaintiffs Request for Production of 
Documents and Any Further Discovery Related to Pla~ntiffs Claim for Bad 
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Faith Negotiation of a Tribal-State Gaming CoTrJpact filed by State of 
Ca1ifomia. Motion Denied. Court to prepare Order. (Court Reporter Lydia 
Zinn.) (klh, COURT STAFF) (Date Filed: 3/5/2010) (Entered: 03/05/2010) 

03/05/2010 55 Memorandum in Opposition re 1S. MOTION to Continue Fact Discovery 
Completion Date filed by Big Lagoon Rancheria .. (Attachments: # l Proposed 
Order Denying-Defendant's Motion to Continue Fact Discovery Completion 
Date)(Jackson. Bruce) (Filed on 3/512010) (Entered: 03/0512010) 

03/08/2010 56 NOTICE OF REFERENCE, TIME AND PLACE OF HEARlNG, ORDER 
Setting Hearing on 4R MOTION to Continue Fact Discovery Completion 
Date : Motion Hearing specially set for 3/17/2010 at 09:30 AM in Courtroom 
A, 15th Floor, San Francisco. Signed by Judge Joseph C. Spero on 03/08/10. 
(klh, COURT STAFF) (Filed on 3/8/2010) (Entered: 03/08/2010) 

03/09/2010 57 STIPULATION to Continue Dispositive Motion Filing and Hearing Dates by 
State· of California, Big Lagoon Rancheria. (Attachments: # 1 Proposed 
Order,# 2. Certificate ofService)(Pinal, Randall) (Filed on 3/9/2010) 
Modified on 3/10/2010 (cp, COURT STAFF). (Entered: 03/09/2010) 

03/1012010 58 Reply to Opposition to Defendant's Motion to Continue Fact Discovery 
Completion Dale filed byState of California. (Attachments:# 1 Declaration of 
Randall A. Pinal in Support of Defendant's Motion to Continue Fact 
Discovery Completion Date, # ~ Exhibit K, # l Exhibit L, # 4. Exhibit M, # ~ 
Exhibit N, # Q. Certificate ofService)(Pinal, Randall) (Filed on 3/10/2010) 
(Entered: 03/10/201 0) 

03/15/2010 ~ Transcript ofProceedings held on 03/05/2010, before Judge Joseph C. Spero. 
Court Reporter/Transcriber Lydia Zilm, Telephone number ( 415) 531-6587. 
Per General Order No. 59 and Ju~cial Conference policy, this transcript may 
be viewed only at the Clerks Office public terminal or may be purchased 
through the Court Reporterffranscriber until the deadline for the Release of · 
Transcript Restriction.After that date it may be obtained through PACER. 
Any Notice of Intent to Request Redaction, if required, is due no later than 5 
business days from date of this filing. Release of Transcript Restriction set for 
6/14/201 0. (Zinn, Lydia) (Filed on 3/15/201 0) (Entered: 03/15/201 0) 

03/17/2010 60 Minute Entry: Motion Hearing held on 3/17/20 10 before Joseph C. Spero re 
48 MOTION to Continue Fact Discovery Completion Date filed by State of 
California. Motion Hearing set for 8/1912010 at 02:00PM in Courtroom 2, 
4th Floor, Oakland before Judge Wilken.(Court Reporter Lydia Zinn.) (klh, 
COURT STAFF) (Date Filed: 3/17/201 0) (Entered: 03/17/201 0) 

03/18/2010 61 Memorandum in Opposition re .s.Q MOTION to Stay Proceedings and, 
Alternatively, to Continue Dispositive Motion Filing and Hearing Dates filed 
by Big Lagoon Rancheria. (Attachments:# 1 Proposed Order Denying 
Defendant's Motion to Stay Proceedings)(Gutierrez, Irene) (Filed on 
3/18/201 0) (Entered: 03/18/201 0) 

03/18/2010 62 Declaration of Bruce H. Jackson in Support of Ql Memorandum in 
Opposition, to Defendant's Motion to Stay Proceedings filed by Big Lagoon 
Rancheria. (Attachments: # l Exhibit 1 )(Related document(s) Ql) (Gutierrez. 
Irene) (Filed on 3/18/2010) (Entered: 03/18/2010) 
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03/18/2010 63 Request for Judicia] Notice re Ql Memorandum in Opposition, to Defendant's 
Motion to Stay Proceedings filed byBig Lagoon Rancheria. (Attachments: # 1 
Exhibit 1, # ~ Exhibit 2)(Related document(s) 61 ) (Gutierrez, Irene) (Filed 
on 3/18/2010) (Entered: 03/1 8/2010) 

03/19/2010 64 ORDER by Judge Joseph C. Spero Denying ll Motion for Protective Order 
Gcslc2, COURT STAFF) (Piled on 3119/2010) (Entered: 03/19/2010) 

03/2212010 Q.i STIPULATION to Continue Dispositive Motion Ftling and Hearing Dates by 
State of California, Big Lagoon Rancheria. (Attachments: # l Proposed 
Order,# 2. Certificate ofService)(Pinal, Randall) (Filed on 3/22/20IO) 
Modified on 3/23/2010 (cp, COURT STAFF). (Entered: 03122/2010) 

03/23/2010 66 STIPULATION AND ORDER TO CONTINUE DISPOSITIVE MOTION 
FILING AND HEARING DATES. Set/Reset Deadlines: Big L~goon's 
dispositive motion filed by 6/17/1 0; State's Opposition and any cross-motion 
due by 7/1/2010. Big Lagoon's Replies/cross opposition due by 7/15/2010. 
State's surreply due by 7f22/l 0. Motion Hearing set for 8/12/2010 at 02:00 
PM before Judge Claudia Wilken. Signed by Judge Joseph C. Spero on 
03/23/10. (l?h, COURT STAFF) (Filed on 3/23/2010) (Entered: 03/23/2010) 

03/25/2010 §1 ORDER re 65 granting STIPULATION to Continue Dispositive Motion 
Filing and Hearing'Dates.Motion and Further Case Management Conference 
set for 8/12/2010 02:00PM. Signed py Judge Claudia Wilken on 03/25/2010. 
(sec, COURT STAFF) (Filed on 3/25/201 0) (Entered: 03/25/201 0) 

03/25/2010 ***Deadlines terminated. (sec, COURT STAFF) (Filed on 3/25/2010) 
(Entered: 03/25/20 I 0) 

03/25/2010 ~ Reply to Opposition to Defendant's Motion to Stay Proceedings and, 
Altematively, to Continue Disposillve Motion Filing and Hearing Dates filed 
byState of California. (Attachments: # 1 Request for Judicial Notice, # ~ 
Exhibit A, # l Exhibit B, # 4 Exhibit C, # ~ Declaration of Randall A. Pinal, # 
2 Exhibit A to Declaration of Randall A. Pinal,# 1 Certificate of Service) 
(Pinal, Randall) (Filed on 3/2512010) (Entered: 03/25/2010) 

03/25/2010 Q.2 Transcript of Proceedings held on 03/17120 I 0, before Judge Joseph C. Spero. 
Court Reporter!rranscriber Lydia Zinn, Telephone number ( 415) 531 ~6587. 
Per General Order No. 59 and Judicial Conference policy, this transcript may 
be viewed only at the Clerks Office public terminal or may be purchased 
through the Court Reporter/Transcriber until the deadline for the Release of 
Transcript Restriction.After that date it may be obtained through PACER. 
Any Notice oflntent to Request Redaction, if required, is due no later than 5 
business days from date of this filing. Release of Transcript Restriction set for 
6/23/2010. (Zinn, Lydia) (Filed on 3/25/2010) (Entered: 03/25/2010) 

03/29/2010 1.Q OBJECTIONS to reM Order on Motion for Protective Order by State of 
California. (Attachments: # 1 Proof of Service )(Pinal, Randall) (Piled on 
3/29/20 l 0) (Entered: 031291201 0) 

04/01/2010 71 OBJECTIONS to Mag/s.trale Judge's Order Granting in Part and Denying in 
Part Defendant's Motion to Continue Fact Discovery Completion Date by 
State of California. (Attachments:# l Exhibit A,# 2 Certificate of Service) 
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(Pinal, Randall) (Filed on 4/1/2010) (Entered: 04/01/2010) 

04/05/2010 12. CLERKS NOTICE TAKlNG MOTION UNDER SUBMISSION (sec, 
COURT STAFF) (Filed on 4/5/2010) (Entered: 04/05/2010) 

04/13/2010 73 CLERKS NOTICE DEEMING OBJECTION DENIED (sec, COURT 
STAFF) (Filed on 4/13/2010) (Entered: 04/13/2010) 

04/16/2010 H ORDER by Judge Claudia Wilken DENYING ~Defendant's Motion to Stay 
and Alternative Motion to ·continu~ Dispositive Motion Dates (cwlc2, 
COURT STAFF) (Filed on 4/16/201 0) (Entered: 04/16/201 0) 

04/16/2010 12 CLERKS NOTICE DEEMING OBJECTION DENIED (sec, COURT 
STAFF) (Filed on 4/16/2010) (Entered: 04/16/2010) 

05/12/2010 76 MOTION for Leave to File Motion for Reconsideration filed by State of 
California. Motion Hearing set for 6/17/2010 02:00 PM in Courtroom 2, 4th 
Floor, Oaldand. (Pinal, Randall) (Filed on 5/12/2010) Modified on 7/12/2010 
(ewn,.COURT STAFF). (Entered: 05/1212010) 

06/07/2010 ***Deadlines terminated. 'M MOTION.for Leave to File Motion for 
Reconsideration filed by State of California. (ndr, COURT STAFF) (Filed on 
6n/2010) (Entered: 06/07/2010) 

06/08/2010 77 ORDER by Judge Claudia Wilken GRANTING ~Defendant's Motion for 
Leave to File a Motion for Reconsideration (cwlc2, COURT STAFF) (Filed 
on 6/8/201 0) (Entered: 06/08/201 0) 

06/1112010 78 Memorandum in Opposition to Defondcint State of California's Motion for 
Reconsideration filed byBig Lagoon Rancheria. (Attachments: # 1 Proposed 
Order)(Jackson, Bruce) (Filed on 6/1112010) (Entered: 06/11/2010) 

06/14/2010 ***Deadlines terminated re Release of Transcript Restriction as to 21 
Transcript. ~Transcript, and Motion, Cross Motion, Reponse Deadline, 
Transcript 66 Stipulation and Order. Olm, COURT STAFF) (Filed on 
6/14/2010) (Entered: 12/10/2010) 

06/16/2010 79 Reply to Opposition to Motion for Reconsideration filed byState of 
California. (Attachments:# 1 Certificate ofService)(Pinal, Randall) (Filed on 
6/16/201 0) (Entered: 06/16/201 0) 

06/17/2010 80 MOTION for Surwnary Judgment and Notice of Motion and Motion filed by 
Big Lagoon Rancheria. Motion Hearing set for 8/12/2010 02:00PM in 
Courtroom 2, 4th Floor, Oakland. (Attachments: # 1 Exhibit A, # ~ Proposed 
Order)(Jackson, Bruce) (Filed on 6/17/2010) Modified on 6/18/2010 (cp, 
COURT STAFF). (Entered: 06/17/2010) 

06/17/2010 £1 Declaration of P~ter J. Engstrom in Support of 80 MOTION for Sununary 
Judgment filed by Big Lagoon Rancheria. (Attachments: # 1 Exhibit lA, # 2. 
Exhibit IB, #:!Exhibit 2)(Related docmnent(s) 80) (Jackson, Bruce) (Filed 
on 6/17/2010) Modified on 6/18/2010 (cp, COURT STAFF). (Entered: 
06117/201 0) 

06/17/2010 82 EXHIBITS re £1 Declaration in Support, of Motion for Summary Judgment 
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(P. Engstrom Declaration) filed by Big Lagoon Rancheria. (Attaclunents: # l 
Exhibit 3A, # 2 Exhibit 3B, # 3. Exhibit 4)(Related document(s) .ll) (Jackson, 
Bruce) (Filed on 6/17/2010) (Entered: 06/171201 0) 

06/17/2010 83 EXHIBITS re 81 Declaration in Support, of Motion for Summary Judgment 
(P. Engstrom Declaration) filed by Big Lagoon Rancheria. (Attachments: # 1 
Exhibit SA,# 2 Exhibit SB, # l Exhibit 6, # .4 Exhibit 7, # ~Exhibit 8) 
(Related document(s) 8.1) (Jackson, Bruce) (Filed on 6/17/2010) (Entered: 
06/17/2010) 

06/17/2010 M EXIDBITS re .81 Declaration in Support, of Motion for Summary Judgment 
(P. Engstrom Declaration) filed byBig Lagoon Rancheria. (Attachments: # 1 
Exhibit 9A, # 2. Exhibit 9B, # l Exhibit 9C, # .4 Exhibit 9D)(Related 
document(s) 1U) (Jackson, Broce) (Filed on 6/17/2010) (Entered: 
06117/20 I 0) 

06/1712010 85 Request for Judicial Notice re 80 MOTION for Summary Judgment filed 
by Big Lagoon Rancheria. (Attaclunents: # 1 Exhibit 1, # ~Exhibit 2, # J 
Exhibit 3, # .4 Exhibit 4, #~Exhibit 5, #.(!Exhibit 6)(Related document(s) 
80) (Jackson, Bruce) (Filed on 6/17/2010) Modified on 6/18/2010 (cp, 

' COURT STAfF) . . (Entered: 06/1712010) 

06/30/2010 ~ CLERKS NOTICE SETTING HEARING for 7/912010 09:30AM in 
Courtroom A, 15th Floor, San Francisco. (ahy, COURT STAFF) (Filed on 
6/30/2010) (Entered: 06/30/2010) 

07/01/2010 87 Ex Parte MOTION for Leave to File Excess Pages filed by State of 
California. (Attaclunents: # 1 Proposed Order,# 2 Certificate of Service) 
(Pinal, Randall) (Filed on 7/1/2010) (Entered: 07/01/2010) 

07/01/2010 B.& Memorandum in Opposition to Plaintiff Big Lagoon Rancheria's Motion for 
Summary Judgment,· Notice of Cross-Motion and Cross-Motion for Summary 
Judgment; and Memorandum of Points and Authorities in Support Thereof 
filed byState of California. (Attaclunents: # 1 Request for Judicial Notice,#~ 
Exhibit A,# l Exhibit B-1, # .4 Exhibit B-2, # .l Exhibit C, #.(!Exhibit D, # 1 
Exhibit E, # .8. Exhibit F, # 2 Exhibit G, # 10 Exhibit H, # 1! Exhibit I,# 12 
Exhibit J, # .U Exhibit K, # 14 Exhibit L, # li Exhibit M, # 16 Exhibit N, # 
17 Exhibit 0, # 1.8 Exhibit P, # 19 Exhibit Q, # 20 Exhibit R. # ll Exhibit S, 
# 22 Exhibit T, # ~Exhibit U, # 2.4 Exhibit V, # 25 Exhibit W, # 26 Exhibit 
X, # 'JJ. Exhibit Y, # 28 Exhibit Z, # ~Exhibit AA, # lQ Exhibit BB, # ll 
Declaration of Randall A. Pinal, # 32 Exhibit A,# 33 Exhibit B, # l4 Exhibit 
C, # 35 Exhibit D, # 36 Exhibit E, # 37 Exhibit F, # 3Jt Exhibit G, # 39 
Exhibit H, # 40 Exhibit I, # .41 Exhibit J, # 42 Exhibit K, # .4l Exhibit L, # 44 
Exhibit M, # .4.5_ Exhibit N, # .42 Exhibit 0, # i1 Exhibit P, # 48 Exhibit Q, # 
49 Exhibit R, # SO Exhibit S, #~Exhibit T, # 52 Exhibit U, # 53 Exhibit V, 
#~Exhibit W, # 55 Exhibit X,# .s.n Exhibit Y, # S1 Exhibit Z, # 58 Exhibit 
AA, # 59 Exhibit BB, # 60 Exhibit CC, # 61 Exhibit DD, # 62 Exhibit EE, # 
Q1 Exhibit FF, # M Exhibit GG, #~Exhibit HH, # 22 Exhibit II,# 67 
Exhibit JJ, # 68 Exhibit KK, # §2 Exhibit KKA, # 70 Exhibit KKB, # 1l 
Exhibit KKC, # 11. Exhibit"KKD, # 73 Exhibit KKE, #~Exhibit KKF, # 75 
Exhibit KKG, # 1§. Exhibit KKH, # ·77 Exhibit K.Kl, # 78 Exhibit KKJ, # 1!l 
Exhibit LL, # B.Q Exhibit LLK, # 81 Exhibit LLL, # .82 Exhibit LLM, # .8l 
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Exhibit LLN, # 84 Exhibit :MM, #~Exhibit NN, # 86 Exhibit 00, # ll 
Exhibit PP, # .8..8 Exhibit QQ, # 89 Exhibit RR, # 9.Q Exhibit SS, # 21 Exhibit 
TT, # 22. Exhibit UU, # 2l Exhibit VV, #~Exhibit WW, # 95 Declaration 
of Linda Thorpe, # 96 Declaration of Patty Brandt-Part 1, # 97 Declaration of 
Patty Brandt-Part 2, # 98 Proposed Order,# .22. Certificate ofService)(Pinal, 
Randall) (Filed on 7/1/2010) (Entered: 07/01/2010) 

07/02/2010 £2 Memorandwn in Opposition re .81 Ex Parte MOTION for Leave to File 
Excess Pages filed byBig Lagoon Rancherla. (Attachments: # l Proposed 
Order Denying Defendant's Ex Parte Motion for Excess Pages)(Jackson, 
Bruce) (Filed on 7/2/2010) (Entered: 07/02/2010) 

07/09/2010 .2.0 Minute Entry: Defendant's Motion for Reconsideration Hearing held on 
7/9/2010 before Magistrate Judge Joseph C. Spero (Date Filed: 7/9!2010). 
(Court Reporter: Jim Yeomans) (ahy, COURT STAFF) (Date Filed: 
7/9/2010) (Entered: 07/0912010) 

07/12/2010 91 ORDER by Judge Joseph C. Spero Granting in part 76 Motion for 
Reconsideration (jcslc2, GOURT STAFF) (Filed on 7/12/2010) (Entered: 
07/12/201 0) 

07114/2010 92 ORDER by Judge Claudia Wilken DENYING .!U Motion for Leave to File 
Excess Pages (cwlc2, COURT STAFF) (Filed on 7/14/2010) (Entered: 
07/14/201 0) 

07/15/2010 .2l AMENDED OPPOSITION to plaintiffs Motion for Summary Judgment; 
CROSS·MOTION for Summary Judgment filed by State of California. 
Motion Hearing set for 8/12/2010 02:00PM in Courtroom 2, 4th Floor, 
Oakland. (Attachments:# 1 Exhibit A)(Pinal, RandaU) (Filed on 7/lS/2010) 
Modified on 7/16/2010 (cp, COURT STAFF). (Entered: 07/15/2010) 

07/15/2010 .24 Memorandwn in Opposition re 93 Cross-Motion for Summary Judgment, and 
in Reply to the State's Opposition to Big Lagoon's Motion for Summary 
Judgment filed by Big Lagoon Rancherla. (Jackson, Bruce) (Filed on 
7/15/2010) Modified on 7/16/2010 (cp, COURT STAFF). (Entered: 
07/15/201 0) 

07/22/2010 ~ OBJECTIONS to Magistrate Judge's Order Granting in Part Defendant's 
Motion for Reconsideration by State of California. (Attachments:# 1 
Certificate of Service )(Pinal, Randall) (Filed on 7/22/201 0) (Entered: 
07/22/201 0) 

07/22/2010 .2Q. Surreply to Plaintiff Big Lagoon Rancher/a's Opposition to Cross-Motion for 
Summary Judgment by State of California (Attachments: # 1 Certificate of 
Service)(Pinat. Randall) (Filed on 7/22/2010) Modified on 7/23/2010 (cp, . 
COURT STAFF). (Entered: 07/2212010) 

07/27/2010 97 Transcript of Proceedings held on 07/09/10, before Judge Joseph C. Spero. 
Court Reporter/Transcriber James Yeomans, Telephone number (415) 863-
5179. Per General Order No. 59 and Judicial Conference policy. this 
transcript may be viewed only at the Clerks Office public tenninal or may be 
purchased through the Court Reporter/Transcriber until the deadline for the 
Release of Transcript Restriction. After that date it may be obtained through 
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PACER. Any Notice of lntent to Request Redaction, if required, is due no 
later than 5 business days from date of this filing. Release ofTranscript 
Restriction set for 10/2512010. (ijy, COURT STAFF) (Filed on 7/27/2010) 
(Entered: 07127/2010) 

08/05/2010 ~ JOINT CASE MANAGEMENT STATEMENT filed by Big Lagoon 
Rancheria, State of California. (Gutierrez, Irene) (Filed on 8/5/2010) 
Modified on 8/6/2010 (vlk, COURT STAFF). (Entered: 08/05/2010) 

08/06/2010 2.2 CLERKS NOTICE DEEMING OBJECTION DENIED. (ndr, COURT 
STAFF) (Filed on'S/6/2010) (Entered: 08/06/2010) 

08/12/2010 100 Minute Entry: Motion Hearing held on 8/12/2010 before Claudia Wilken 
(Date Filed: 8/12/2010). (Court Reporter Diane Skillman.) (ndr, COURT 
STAFF) (Date Filed: 8/ 12/2010) (Entered: 09/01/2010) 

11/22/2010 101 ORDER GRANTING PLAINTIFFS 80 MOTION FOR SUMMARY 
JUDGMENT AND DENYING DEFENDANTS 21 CROSS-MOTION FOR 
SUMMARY JUDGMENT (Docket Nos. 80 and 93) Further Case 
Management Conference set for 3/8/2011 02:00PM. Signed by Judge 
Claudia Wilken on 11122/20 I 0. (ndr, COURT ~T AFF) (Filed on ll/22/20 l 0) 
(Entered: ll/22/1010) 

12/09/2010 ill MOTION to Stay the Court's November 22, 2010 Order Pending Appeal; 
Memorandum of Points and Authorities in Support Thereof filed by State of 
California. Motion Hearing set for 0 1/13/1 1 at 2:00 PM (Attachments: # 1 
Proposed Order)(Pinal, Randall) (Filed on 12/9/20 l 0) Modified on 
12/10/2010 Glm, COURT STAFF). Modified on 12123/2010 (cp, COURT 
STAFF). (Entered: 12/09/2010) 

12/09/2010 ill Declaration of Randall A. Pinal in Support of lQ2 MOTION to Stay the 
Court's November 22, 2010 Order Pending Appeal,· Memor~ndum of Points 
and Authorities in Support Thereojfiled byState of California. (Attachments: 
# 1 Exhibit Part I,# ~ Exhibit Part 2, # l Exhibit Part 3, # 1 Exhibit Part 4) 
(Related document(s) I 02) (Pinal, Randall) (Filed on 1219/201 0) (Entered: 
12/09/20 l 0) 

12/09/2010 Set/Reset Deadlines as to 102 Motion to Stay. Motion Hearing set.for 
1/13/2011 02:00PM in Courtroom 2, 4th Floor, Oakland. Glm, COURT 
STAFF) (Filed on 12/9/20 I 0) (Entered; 12/1 0/.201 0) 

12/09/2010 w NOTICE OF APPEAL as to .lQl Order by State of California. Filing fee$ 
455.00, receipt #34611 053805. (cp, COURT STAFF) (Filed on 12/9/2010) 
(Entered: 12/13/20 l 0) 

12/09/2010 106 REPRESENTATION STATEMENT re 105 Notice of Appeal: (cp, COURT 
STAFF) (Filed on 1219/2010) (Entered: 12/131201 0) 

12/09/2010 107 RECEIVED: Civil Appeals Docketing Statement forwarded to 9th Circuit US 
Court of Appeals by State ofCalifomia re W Notice of Appeal (cp, COURT 
STAFF) (Filed on 12/9/2010) (Entered: 12/i3/2010) 

12/10/2010 1M STIPULATED Request/or Order Changing Time,· Declaration of Randall A. 
Pinal in Support Thereof by State of California. (Attachments: # 1 Proposed 
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Order)(Pinal, Randall) (Filed on 12/10/2010) Modified on 12/13/2010 (cp, 
COURT STAFF). (Entered: 12/10/2010) 

12/14/2010 l..Q8 USCA Case Number 10-17803 Ninth Circuit Court of Appeals for 105 Notice 
of Appeal filed by State of California. (kk, COURT STAFF) (Filed on 
12/14/2010) (Entered: 12/14/2010) 

12/15/2010 109 ORDER Granting 1M Stipulation Changing Time for Defendant to file 
Reply. Signed by Judge Claudia Wilken on 12/15/2010. (ndr, COURT 
STAFF) (Filed on 12/1512010) (Entered: 12/15/2010) 

12/21/2010 110 NOTICE OF CROSS APPEAL as to ill Order filed by Big Lagoon 
Rancheria. Filing fee$ 455, Receipt #44611 006175. (Attachments: # 1 
Representation Statement)(cp, COURT STAFF) (Filed on 12121/2010) 
(Entered: 12/22/2010) 

12121/2010 ill RECEIVED: Civil Appeals Docketing Statement forwarded to 9th Circuit US 
Court of Appeals by Big Lagoon Rancheria re llQ N9tice of Cross Appeal 
(cp, COURT STAFF) (Filed on 12/21/2010) (Entered: 12/22/2010) 

12/22/2010 112 Memorandwn in Opposition re .1.02. MOTION to Stay the Court's November 
22, 2010 Order Pending Appeat filed byBig Lagoon Rancheria. 
(Attachments:# 1 Proposed Order Denying Defendant's Motion to Stay) 
(Jackson, Bruce) (Filed on 12/22/2010) Modified on 12/23/2010 (cp, COURT 
STAFF). (Entered: 12/22/2010) 

12/22/2010 113 DECLARATION of VIRGIL MOOREHEAD in support of ill Opposition to 
102 MOTION to Stay the Court's November 22, 2010 Order Pending Appeal 
filed by Big Lagoon Rancheria. (Attachments: # 1 Exhibit A to Moorehead 
Declaration)(Related document(s) 112) (Jackson, Bruce) (Filed on 
12/22/2010) Modified on 12/23/2010 (cp, COURT STAFF). (Entered: 
1212212010) 

12/2212010 114 *"''!' FILED IN ERROR. REFER TO DOCUMENT 116 • **11 

DECLARATION ofPETERJ. ENGSTROM in Opposition to 1Q1 MOTION 
to Stay the Court's November 22, 2010 Order Pending Appeal,· Memorandum 
of Points and Authorities in Support Thereojfiled byBig Lagoon Rancheria. 
(Attachments: # 1 Exhibit A, # ~Exhibit B, # .:1 Exhibit C, # 1 Exhibit D) 
(Related document(s) J 02) (Jackson, Bruce) (Filed on 12/22/2010) Modified 
on 1212212010 (feriab, COURT STAFF). (Entered: 12122/201 0) 

12/22/2010 ill Request for Judicial Notice in support ofre ill Opposition to MOTION to 
Stay the Court's November 22, 2010 Order Pending Appeaiftiled byBig 
Lagoon Rancheria. (Attachments:# 1 Exhibit !)(Related docwnent(s) 112) 
(Jackson, Bruce) (Filed on 12122/2010) Modified on 12/23/2010 (cp, COURT 
STAFF). (Entered: 12/22/2010) 

1212212010 116 DECLARATION of PETER J. ENGSTROM in support ofre ill Opposition 
to lQ2. MOTION to Stay the Court's November 22, 2010 Order Pending 
Appeal filed by Big Lagoon Rancheria. (Attachments: # 1 Exhibit A, # ~ 
Exhibit B, # J. Exhibit C, # 1 Exhibit D)(Related docwnent(s) ill) 
(Engstrom, Peter) (Filed on 12/22/2010) Modified on 12/23/2010 (cp, 
COURT STAFF). (Entered: 12122/2010) 
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1212212010 117 USCA Case Number 10-17878 Ninth Circuit Court of Appeals for 11 0 Notice 
of Cross Appeal filed by Big Lagoon Rancheria. (kk, COURT STAFF) (Filed 
on 12122/2010) (Entered: 12/22/2010) 

12127/2010 118 Transcript of Proceedings held on August 12, 201Q, before Judge Claudia 
Wilken. Court Reporter Diane E. Skillman, Telephone number (51 0)45 1-
2930. Per General Order No. 59 and Judicial Conference policy, this 
transcript may be viewed only at the Clerks Office pub_)ic tenninal or may be 
purchased through the Court Reporter!rranscriber until the deadline for the 
Release of Transcript Restriction.After that date it may be obtained through 
PACER. Any Notice of Intent to Request Redaction, if required, is due no 
later than 5 business days nom date of 1his filing. Redaction Request due 
1/18/201 I. Redacted Transcript Deadline set for 1/271201 1. Release of 
Transcript Restriction set for 3/28/201 1. (Skillman, Diane) (Filed on 
12127/2010) (Entered: 12127nOtO) 

01/07/2011 119 Reply to Opposition to Motion for Stay Pending Appeal filed byState of 
California. (Pinal, Randall) (Filed on 1/7/201 1) (Entered: 01/07/201 1) 

01/07/2011 l2Q Request for Judicial Notice in Support of Motion to Stay the Court's 
November 22, ~0 10 Order Pending Appeal filed by State of California. (Pinal, 
Randall) (Filed on 1/7/2011) (Entered: 01/07/2011) 

01/10/2011 121 Tran~cript Designation and Ordering Form for proceedings held on 3/5/10, 
3/17/10, 7/9/10, 8/12/10 before Judge Hon. Claudia. Wilken (8/ 12/10) and 
Hon. Joseph Spero (3/5/10, 3/17/10, 7/9/10), (Attachments: # 1 Certificate of 
Service)(Jackson, Bruce) (Filed on 1110/201 1) (Entered: 01/10/201 1) 

OI/12/201 1 122 Transcript Designation and Ordering Fonn for proceedings held on 3/5/10, 
3/17/10, 7/9/10, 8/12/10 (Pinal, Randall) (Filed on 1112/2011) Modified on 
1/13/2011 (cp, COURT STAFF). (Entered: 01 /12/2011) 

01/27/201 1 123 ORDER DENYING DEFENDANTS 102 MOTION TO STAY COURTS 
NOVEMBER 22, 2010 ORDER PENDJNG APPEAL. Case Management 
Statement due by 5/3/2011. Case Management Conference set for 5/10/2011 
02:00PM. Signed by Judge Claudia Wilken on 1/27/201 1. (ndr, COURT 
STA}1F) (Filed on 1/2712011) (Entered: 01/27/2011) 

02/23120 11 124 ORDER of USCA: Denying Appellant State of CA's emergency motion to 
stay further proceeding in the district court pending disposition of these 
appeals as to .l.1Q Notice of Cross Appeal filed by Big Lagoon Rancheria, J...Q2. 
Notice of Appeal filed by State of California (cpS, COURT STAFF) (Filed on 
2/23/2011) (Entered: 02/23/2011) 

04/27/201 1 125 

***FILED IN ERROR, DISREGARD, DOCUMENT GIVEN TO 
CHAMBERS*** 

Letter from Randall A. Pinal re Mediator Proposal and Last Best Offer for a 
Tribal~State Class III Gaming Compact. (cp, COURT STAFF) (Filed on 
4/27/2011) Modified on 4129/2011 (cp, COURT STAFF). (Entered: 
04/28/2011) 
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04/28/2011 ill CLERKS NOTICE re: Failure toE-File (document #125) (cp, COURT 
STAFF) (Filed on 4/28/20 II ) (Entered: 04/28/2011) 

05/03/2011 ill FURTHER JOINT CASE MANAGEMENT STATEMENT filed by Big 
Lagoon Rancheria, State of California. (Engstrom, Peter) (Filed on 5/3/2011) 
Modified on 5/~/2011 (cp, COURT STAFF). (Entered: 05/031201 1) 

05/04/2011 ill ORDER APPOINTING MEDIATOR AND VACATING CASE 
MANAGEMENT CONFERENCE. Honorable Eugene F .. Lynch (Ret.) of 
JAMS is apppointed as mediator. Case Management Statement due by 
7/26/2011. Case Management Conference set for 8/2./2011 02:00 PM. Signed 
by Judge Claudia· Wilken on 5/4/201 t. (ndr, COURT STAFF) (Filed on 
5/4/2011) (Entered: 05/04/2011) 

05/05/2011 ill NOTICE by Big Lagoon Rancheria of Plaintiff Big Lagoon Rancheria's Last 
Best Offer for a Tribal-State Gaming Compact (Attachments: # 1 Exhibit A 
(Part I of 4), # ~ Exhibit A (Part 2 of 4), # l Exhibit A (Part 3 of 4), # 1. 
Exhibit A (Part A of4))(Engstrom, Peter) (Filed on 5/5/2011) (Entered: 
05/05/2011) 

05/06/2011 130 NOTICE by State of California Defondant State of California's Last Best 
Offer for a Tribal-State Class III Garning Compact (Attachments: #.1 Exhibit 
A (Part 1 of3), #~Exhibit A (Part 2 of3), # l Exhibit A (Part 3 of3))(Pinal, 
Randall) (Filed on 5/6/201 1) (Entered: 05/06/2011) 

01121"/201 i 131 CLERKS NOTICE CONTINUING CASE MANAGEMENT 
CONFERENCE. Case Management Statement due by 8/2/201 1. Case 
Management Conference set for 8/9/2011 02:00 PM. (ndr, COURT STAFF) 
(Filed on 7/21/201 1) Modified on 7/22/2011 (kc, COURT STAFF). (Entered: 
07/21/2011) 

07/28/2011 132 CLERKS NOTICE CONTINUING CASE MANAGEMENT 
CONFERENCE. Case Management Statement due by 9/13/2011. Case 
Management Conference set for 9/20/2011 02:00 PM. (ndr, COURT STAFF) 
(Filed on 7/28/2011) (Entered: 07/28/2011) 

09/13/201] ill. JOINT CASE MANAGEMENT STATEMENT filed by Big Lagoon 
Rancheria. (Engstrom, Peter) (Filed on 9/13/2011) (Entered: 09/13/201 1) 

09/14/2011 CLERKS NOTICE. Notice is hereby given that the Case Management 
Conference, previously set for Tuesday, September 20, 201 1, is continued to 
Tuesday, October 25,2011, in Courtroom 2, 4th Floor, 1301 Clay Street, 
Oakland, CA 94612. Case Management Statement due by October 18, 201 1. 

(This is a text only docket entry, there is no document associated with 
this notice.) 

(ndr, COURT STAFF) (Filed on 9/1412011) (Entered; 09/14/2011) 

09/19/2011 134 STIPULATION and [Proposed] Order Continuing Case Management 
Conference by Big Lagoon Rancheria, State of California. (Engstrom, Peter) 
(Filed on 9/19/2011) Modified on 9/20/2011 (cp, COURT STAFF). (Entered: 
09/19/2011) 
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09/20/2011 ill ORDER Granting ill Stipulation Continuing Case Management Conference. 
Case Management Statement due by 11/8/2011. Case Management 
Conference set for 11/15/2011 .02:00 PM. Signed·by Judge Claudia Wilken 
on 9/20/2011. (ndr, COURT STAFJ:) (Filed on 9/20/2011) (Entered: 
09/20/2011) 

09/27/2011 136 ORDER Regarding Mediator's Selections of Appropriate Compact. Signed by 
Judge Eugene F. Lynch (Ret.) on 9/22/2011. (cpS, COURT STAFF) (Filed on 
9/27/2011) (Entered: 09/28/201 1) 

11/08/2011 ill FURTiffiR JOINT CASE MANAGEMENT STATEMENT filed by Big 
Lagoon Rancheria, State of California, (Jackson, Bruce) (Filed on I 1/8/2011) 
Modified on 11/9/2011 (cp, COURT STAFF). (Entered: 11/08/2011) 

11/14/2011 ill ORDER CONTINUING CASE MANAGEMENT CONFERENCE AND 
SETTING BRIEFING AND HEARING SCHEDULE. Case Management 
Statement due by 12129/2011. Case Management Conference set for 1/5/2012 
02:00PM. Motjon Hearing set for 1/5/2012 Q2:00 PM before Hon. Claudia 
Wilken. Signed by Judge Claudia Wilken on 11114/2012. (ndr, COURT 
STAFF) (Filed on 11/14/2011) (Entered: 11/14/2011) 

1 l/23/2011 . 112. MOTION for Leave to File Motion to Vacate Order re Mediator's Selection 
of Appropriate Compact filed by State of California. (Attaclunents: # l PDF 2 
of 4, # 2 PDF 3 of 4, # .3. PDF 4 of 4, # 1 Proposed Order,# .2. 
Certificate/Proof ofService)(Pinal, Randall) (Filed on 11/23/2011) (Entered: 
11123/20 11) 

I 1/23/2011 140 MOTION to Stay Pending Appeal fi led by State of California. Motion 
Hearing set for 115/2012 02:00PM in Courtroom 2, 4th Floor, Oakland 
before Hon. Claudia Wilken. Responses due by 12/7/2011. Replies due by 
12/14/20 I I. (Attaclunents: # 1 Declaration of Randall A. Pinal, # ~ Proposed 
Order, # 1 Certificate/Proof of Service )(Pinal, Randall) (Filed on 11/23/2011) 
(Entered: 11/23/2011) 

11/28/2011 Re 139 Motion Hearing set for 1/5/2012 02:00PM before Hon. Claudia 
Wilken. Responses due by 12/7/201 I. Replies due by 12/14/2011 (cp, 
COURT STAFF) (Filed on 11/28/2011) (Entered: 11128/2011) 

12/07/2011 ill RESPONSE (re ill MOTION for Leave to File Motion to Vacate Order re 
Mediator's Selection of Appropriate Compact) filed by Big Lagoon 
Rancheria. (Engstro~, Peter) (Filed on 1217/2011) (Entered: 12/07/2011) 

12/07/2011 14.2 DECLARATION ofPETER J. ENGSTROM in support of ill Opposition to 
MOTION for Leave to File Motion to Vacate Order re Mediator's Selection 
of Appropriate Compact filed by Big Lagoon Rancheria. (Attaclunents: # l 
Exhibit A to Engstrom Decl., # 2 Exhibit B to Engstrom Decl., #}Exhibit C 
to Engstrom Decl., # 1 Exhibit D to Engstrom Decl., # .2. Exhibit E to 
Engstrom Decl., # 2 Exhibit F to Engstrom Decl., # 1 Exhibit G to Engstrom 
DecL, # _a Exhibit H to Engstrom Decl., # .2 Exhibit I to Engstrom Dec)., # I 0 
Exhibit J to Engstrom Decl., # 11 Exhibit K to Engstrom Decl., # 12 Exhibit 
L to Engstrom Decl.)(Related document(s) ill) (Engstrom, Peter) (Filed on 
12/7/2011) Modified on 12/8/201 1 (cp, COURT STAFF). (Entered: 
12/07/2011) 
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12/07/2011 ill EXHIBITS re ill Declaration of Peter 1 Engstrom filed by Big Lagoon 
Rancheria. (Attachments:# 1 Exhibit M M 1 of7 to Engstrom Decl., # 2 
Exhibit M- 2 of7 to Engstrom Decl., #~Exhibit M ~ 3 of7 to Engstrom 
Decl., # 4 Exhibit M ~ 4 of7 to Engstrom Decl., #~Exhibit M- 5 of7 to 
Engstrom Decl., #§Exhibit M M 6 of7 to Engstrom Decl., # 1 Exhibit M - 7 
of7 to Engstrom Decl.){Related document(s) 142) (Engstrom, Peter) (Filed 
on 121712011) Modified on 12/8/2011 (cp, COURT STAFF). (Entered: 
12/07/2011) 

12/07/2011 ill EXHIBITS re 142 Declaration of Peter Engstrom filed byBig Lagoon 
Rancheria. (Attachments: # 1 Exhibit N - I of 14 to Engstrom Decl., # 2. 
Exhibit N - 2 of 14 to Engstrom Decl., # 1 Exhibit N- 3 of 14 to Engstrom 
Decl., # 4 Exhibit N- 4 of 14 to Engstrom Decl., #~Exhibit N- 5 of 14 to 
Engstrom Dec I., # 2 Exhibit N - 6 of 14 to Engstrom Dec!. , # 1 Exhibit N - 7 
of 14 to Engstrom Decl., # .!l Exhibit N - 8 of 14 to Engstrom Dec!., # 2 
Exhibit N - 9 of 14 to Engstrom Decl., # lQ Exhibit N- 10 of 14 to Engstrom 
Decl., # ll Exhibit N- 11 of 14 to Engstrom Dec1., # 12 Exhibit N- 12 of 14 
to Engstrom Decl., # ll Exhibit N - 13 of 14 to Engstrom Decl., # 14 Exhibit 
N -14 of 14 to Engstrom Dec1.)(Re1ated document(s) 142) (Engstrom, Peter) 
(Filed on 1217/2011) Modified on 12/8/2011 ( cp, COURT STAFF). (Entered: 
12/07/2011) 

12/07/2011 ill. EXHIBITS re 14~ Declaration of Peter J. Engstrom filed by Big Lagoon 
Rancheria. (Attachments: # 1 Exhibit 0 to Engstrom Decl., # 2. Exhibit P - 1 
of 5 to Engstrom Decl., # l Exhibit P - 2 of 5 to Engstrom Decl., # i Exhibit 
P - 3 of 5 to Engstrom Dec1., # ,l Exhibit P - 4 of 5 to Engstrom Dec1., # §. 
Exhibit P • 5 of 5 to Engstrom Dec!.,# 1 Exhibit Q to Engstrom Decl., # ~ 
Exhibit R - 1 of 4 to Engstrom Decl., # .2 Exhibit R - 2 of 4 to Engstrom 
Decl., # 10 Exhibit R - 3 of 4 to Engstrom Decl., # 11. Exhibit R -: 4 of 4 to 
Engstro~ Decl.)(Related document(s) 142) (Engstrom, Peter) (Filed on 
12/7/2011) Modified on 12/8/2011 (cp, COURT STAFF). (Entered: 
12/07/2011) 

12/07/2011 . ~ EXIDBITS re I 42 Declaration of Peter 1 Engstrom filed by Big Lagoon 
Rancheria~ (Attachments: # 1 Exhibit S to Engstrom Decl., # .2. Exhibit T to 
Engstrom Decl., # .l Exhibit U to Engstrom Decl., #~Exhibit V to Engstrom 
Decl., # i Exhibit W to Engstrom Decl., # 2 Exhibit X to Engstrom Decl., # 1 
Exhibit Y to Engstrom Dec!., # .8. Exhibit Z to Engstrom Dec!., # 2 Exhibit 
AA to Engstrom Dec I., # 1 0 Exhibit BB to Engstrom Dec!. )(Related 
document(s) 142) (Engstrom, Peter) (Filed on 12/712011) Modified on 
12/8/2011 (cp, COURT STAFF). (Entered: 12/07/2011) 

12/07/2011 ill Proposed Order DENYING re ill MOTION FOR LEAVE TO FILE MOTION 
TO VACATE AND GRANTING PLAINTIFF ITS ATTORNEYS' FEES AND 
COSTS] by Big Lagoon Rancheria. (Engstrom, Peter) (Filed on 1217/2011) 
Modified on 12/8/2011 (cp, COURT STAFF). (Entered: 12/07/2011) 

12/07/2011 1A8. RESPONSE (re 140 MOTION to Stay Pending Appeal) filed by Big Lagoon 
Rancheria. (Attaclunents: # 1 Proposed Order Denying State's Renewed 
Motion to Stay and Granting Plaintiff Its Attorneys' Fees and Costs)(Jackson, 
Bruce) (Filed on 12n/2011) (Entered: 12/07/2011) 
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. . 
12/14/2011 ill REPLY (re 139 MOTION for Leave to File Motion to Vacate Order re 

Mediator's Selection of Appropriate Compact) filed byState of California. 
(Attachments: # l Certificate/Proof of Service )(Pinal, Randall) (Filed on 
12/14/2011) (Entered: 12/14/2011) 

12/14/2011 150 REPLY (re HQ MOTION to Stay Pending Appeal ) filed byState of 
California. (Attachments:# l Certificate/Proof ofService)(Pinal, Randall) 
(Filed on 12/14/201 1) (Entered: 12/14/2011) 

12/29/2011 151 FURTIIER JOINT CASE MANAGEMENT STATEMENT filed by Big 
Lagoon Rancheria, State of California. (Attachments: # 1 Supplement 
11/8/2011 Jt. CMC St:mt)(Jackson, Bruce) (Filed on 12/29/20 II) Modified on 
. 2/30/2011 (kc, COURT STAFF). (Entered: 12/2912011) 

01/04/2012 CLERKS NOTICE. Notice is hereby given that .the Court, on its own motion, 
shall take the motion for leave, and the motion to stay under submission on 
1he papers. The hearings previously scheduled for Thursday, January 5, 2012, 
is vacated. The case management conference previously scheduled for 
Thursday, January 5, 2012, is also vacated. 

(fhis is a text only ~ocket entry, there is no docpmeot associated witb 
this notice.) 

(ndr, COURT STAFF) (Filed on 114/2012) (Entered: 01/04/2012) 

02/01/2012 ill ORDER DENYING DEFENDANTS ill MOTION FOR LEAVE TO FILE 
A MOTION TO VACATE THE MEDIATORS ORDER SELECTING A 
COMPACT, DIRECTING ENTRY OF JUPGMENT AND GRANTING 
DEFENDANTS lli MOTION TO STAY PENDING APPEAL. Signed by 
Judge Claudia Wilken on 2/112012. (ndr, COURT STAFF) (Filed on 
2/1/2012) (Entered: 02/01/2012) 

02/01/2012 153 JUDGMENT. Signed by Judge Claudia Wilken on 2/1/2012. (ndr, COURT 
STAFF) (Filed on 2/1/2012) (Entered: 02/01/2012) 

II PACER Serv.ice ·center 

I Transaction Receiet I 
I 02/0812012 10:38:17 I 
!PACER Lo&1n: l!dJ0699 llcuent Code: IIBigLagoon I 
!Description: ![Docket Report !!Search Criteria: 114:09-cv-0 1471-CW J 
!Billable Pa!Ies: !Its IJcost: 111.20 I 

https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl?l 041 08127265054-L_J_0-1 2/8/2012 

ER·709 


