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Section 223 Seetion-334-"State” means the State of California or an suthorized
official or agency thereof designared by this Compact or by the Governer.

Section 274 Seetion-3:38-"State Gaming Agency” means the entities authorized

10 investigate, approve, regulate and license gaming pursuant to the Gambling Control

Act (Chapter 5 (commencing with section 19800} of Division 8 of the Business and
Professions Code), or any successor statutory scheme, and any entity or entities in which
that authority may hereafter be vested,

Section 228 Section-3:36-"State Desipnated Agency” means the state entity or
entities designated or to be designaied by the Governor to exercise rights end fulfill
responsibilitles established by this Compact,

Seetien-2-27-"Tribe" means the Big Lagoon Rancheria, a federally

recognized -Indian - tribe listed in- the Federal. Register ps.the Big.lagoon. Rancheda,

Califomia, or an authorized official or agency thereof,

Seeilon—2l8-"Tribal Chairperson” means the person duly elected
aitondant o shat Gtle which s

Section 237
under the Tribe's Constitution to perform the duties
specified therein, including serving as the Tribe's official representative,

Sectiop 2.28  Seetion-3.39-"Tribal Gaming Agency" means the person, agency,
board, committes, commisgion, or counci} designared under wibal faw, including, but not
limited to, an intertribal gaming regulsatory agency, approved to fulfill those functions by
the NIGC, primarily responsible for camying out the Tribe's regulatory responsibilitizs
under IGRA and the Tribai Gaming Qrdinance. No person employed in, or in connection
with, the management, supervision, or conduct of any Gaming Activity may be a member
or employee of the Tribal Gaming Agency.

Section 3.1  Authorlyed and Permitted Class I Gaming,

(a)  The Tribe is hereby authorized to operate only the following Geming
Activities under the terms and conditions set forth in this Compact:

i -Gaming Devices.
(} €rAny benking ar percentage card garnes,

i} S-Any devices or games thag are authorized under state law 1o the
California State Lotiery, provided that the Tribe will not offer such
games through use of the Iniemet unless others in the State are
parmitted o do so ander stats and federat laws

HE dald 2158
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EXHIBIT 5B
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the winnings but shalt award reimbursement of the amounts wogered by the patron which
were lost as a sesult of any such failure. The cost and xpenses of such arbitration shall be
initialty bome by the Tribe, bur the arbitrator shall award o the prevailing party its costs
and expenses (but mot attorney fees), Any party dissatisfied with the award of the
arbitrator may at that parny's siection invoke the JAMS Optional Arbitration Appeat
Procedure {and if those rules no fonger exist, the closest equivalent); provided that the
party making such election must bear ail the costs and expenses .of JAMS and the
arbitrators associated with the Appeal Procedure, regardlcss of the ouwtcome. To
effecivate in consent to the foregoing arbitration procedure, the Tribe shall, im the
exercise of its sovercignty, waive its right 10 assern sovereign imumunity in connection
with the arbitrator’s jurisdiction and in any state or federal coun action to (i) enforce the
pa.n.ics' obligation o arbitrate, (ii) confirm, correct, or vacaie the arbitral award rendered
in the arbitradon pursuant 1o section 1283 et seq. of the California Code of Civil

Procedure, or (iii) enforce or execute a judgment based upon the award, The Tribeagrees . ... ...

“not 1or-assent; and” will “waive,” any " defénse” Elléging Linproper venue or forum non
conveafens as to the jurlsdiction of any state or federal court located within seventy-five
(75) mile radins of the Parceifits in any such action brought with respect o the
arbitration award.

SECTION 11.0. OFF- RVATE ONMENTAL AND ECONOMI
IMP, S

{Additional language may be developed depending upon paredilify locarion and
cireumstenees) .

Section 11,1 ! Tribal Environmental Impact Report.

(s)  Before the commencement of any Project as defined in Section 222220
herein, the Tribe shall eause (v be prepared a tribal environmental lmpact report, which is
hereinafter referred 10 as a TEIR, analyzing the potentially significant off-raservation
environmental impacts of the Project pursuant to the process set forth in this SECTION
11.0; providad, however, that information ot data which is refevant to such a TEIR and is
a matter of public record or is generally available to the public need not be repeated in its
entirety in the TEIR, but may be specifically incorporated by reference or cited as the
sourca for conciusions stated therein; and provided, further, that such information or data
shall be briefly described, that ity relaticnship 1o the TEIR shall be indicated, and that the
source thereof shall be rea.sonably avadnblc for mspcmon at a pubhc place, ot publrc

BL0O00856
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provide detailed information about the Significant Effect(s) on the Off-Reservation

Environment which the Project is jikely 1o have, including ach of the matters set forth in

Exhibit A, shall list ways in which the Significant Effects on the Envionment might be
minimized, and shall include & detailed starement setting forth all of the following:

(1)  All Significant Effects on the Environment of the proposed
Project;

(2} Identification of:

{A)  Any Significant Effoct on the Environment that cannot be
fivoided if the Project is implemented;

{B)  Any Significant Effect on the Environment that would be
_irreversible if the Project is implemented;. . C e

(3)  Mitigation measures proposed to minimize Significant Effects on
the Environment, Including, but not limited to, measures to—6%
Praft-November-18.--3007 reduce the wasweful, inefficient, and

unnecessary consumption of ensrgy;

(4) A range of reasonable altemnatives to the Project; provided that the
Tribe need not address alternatives that would cause it to forgoe its
right to engage in the Gaming Activities authorized by this
Compact on irs Indian fands;

(5)  Whether any proposed mitigation would be feasibie;
(6)  Any direct growth-inducing impacts of the Project; and

{7}  Whether the proposed mirtigadon would be . effective to
substantially reduce the potsnral Significant Effscts on the
Environment.

() In addition to the information required pursuant to subdivision (g), the
TEIR shall also contaln a statsment briefly indicating the reasons for determining that
varjous effects of the Project on the off-reservation environment are not significant and
consequenty have not been discussed in détail in the TEIR. Tn the TEIR, tha direct and
indirect Significant Effects an the Ofl-Reservation Environment, including each of the
iterns on Exhibit A, shall be clearly idenrified and described, giving due consideration ta
both the short-term and long-term effects. The discussion of mitigation measures shall
deseribe Feasible muasures which coutd minimize significant adverse effects, and. shall
distinguish between the measures that are proposed by the Tribe end measures proposed
hy cthers. Where several measures are available 10 mitigate an effect, cach shalf be
disgussed and the basis for selecting a particular measure shall be identified. Formulation

HE deaft 1008
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of mitigation measures shat! not be deferred until some future time. The TEIR shall also
deseribe 2 range of reasonable elternatives to the Project ar to the location of the Project,
which would feasibly attain most of the basic objectives of the Project and which would
avoid or substantially lessen any of the Significant Effects on the Environment, and
evalume the comparative merits of the altematives; provided that the Tribe need not
address alternatives that would cause it 10 forgo its right to engage in the Gaming
Activifies authorized by this Compact on i lodian lands. The TEIR must include
sufficient information about each alternative to allow meaningful evaluation, analysis,
and comparison. The TEIR shal} also contain or incorporate by refereiice an index or
table of contents and a surnrmary, which shall identify each Significant Effect on the
Environment with propesed mitigation measures and alternatives that would reduce or
avoid that effect, and issues to be resolved, including the choice among altematives and
whether and how to mitigate the Significant Effects on the  Environment. Previously

approved land use documents, including, but not limited to, general plans, specific plans, .. . ... .. ..... ..

" and1ocil Eoastal plans, may be used in cumulative impact analysis.
Section 11.2 Notice of Preparation of Draft TEIR.

(a}  Upon commencing the preparation of the draft TEIR, the Tribe shall issue
a Notice of Preparation to the Siate Clearinghouse in the Staie Office of Planning and
Research ("State Clearinghouse”), to the City of [if applicable) ("Ciry"}, and to the
County for distribution to the public. The Notics shall pravide all Interested Persons with
information describing the Project and its potential Significant Effects on the
Environment sufficient to enable Interested Persons to make a meaningful respanse or
comment, At a minimum, the Netice shall include all of the following information:

(13 A description of the Profect;

(2)  The location of the Project shown on a detailed map, preferably
- topographical, and on a regional map; and

(3)  The probabls off-reservation envirunmental effects of the Project,

(b  The Notice sheil also inform Interested Persons, as defined in Section
2.17. of the preparation of the draft TEIR and shall inform them of the opporunify to
provide comments to the Tribe within thirty (30) days of the date of the receipt of the
Notice by the Swte Clearinghouse, the City, and the County. The Notice shall also
requast [ntzrested Persons to identify in their comments the off-reservation environmental
issues and rcasonable mitigation measures that the Tribe should explore in the dnaft
TEIR.

Section 11.3  Notice of Completion of the Draft TEER.

fay  Within no Jess than thirty (30} days following the receipt of the Notice of
Preparation by the State Clearinghouse, the City, and the County, the Tribe shall (ile a

. 190
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copy. of the draft TEIR and a Noties of Completion with the Stale Clearinghouse..the,
State Gaming Agency, the City, the County, and the California Department of Justice,
The Natice of Completion shall include all of the following information:

{}3 A brief description of the Project;
{2y  The proposed locarion of the Projett
{3)  An address where copies.of the draft TEIR. are available; and.-

() Notice of a period of forty-five (45) days during which the Tribe
© will receive ‘wmmcnm on the draft TEIR. .

(b)  The'Tribe will submit.ten (10):copies each of the' deaft TEIR and the

Notice of Comspletion to rthauuty, which will be asked to posi publ:cnonccofmb drsft R
.. TER- ar-the-offipe of the-County Boardof Supeivison; A0 TSR mcpubhczaoncg to

“_Lhcpuhl;ch’brsxmsmmg:thowxy ’I‘thmmyshanaIsobcaskcdm serve. in:a

timely- manner the. Netice’ of Completion, 1o 4l Tnterested: Peisoris, Wwhich: Rtsrestsd. ‘
Persons shall be ideritified by the Tribe for the County, 1o the extentit can idenuify them.

The Tribe also will. submit tea (10) coples' each of the draft TEIR and the Notice- of

Coripletion 10 the: City, In dddition, the Tribe-will provide public notice by at least-one of
the procedures specified helow: e S

Q) - Publication at least one time by the Tribe in a newspaper of general

cicculation in the area affected by the-Project. If more than'one

aren js affected, the notice shail be published in the newspaper of

largest cin
N cnmulatten in ﬂmsr, arm or

ation,, from. amcmg the ncwapapc;;s of gencral‘ .

{2) Dtru:l ma:lmg by :ha Tribc 1o rhe owmers and occupants of

property adjecent: o, but outside, the Indian lands on which the
Projectds 1o be located ‘Owners ofsuc.h property shall be ideatified
a8 sho‘Wn dn thc la.tcst cquahzauun mcasmont ol - .

Secﬁon 11.4 lssm:nce of Final TEIR. _

The:Tribe shall pmpm, cemfy and ke available 10 the Conmry, the C:ty, the
State Clearmghouse, and the State-Gaming Agency at least fifty-five (35 days before the
completion of negotations pursyant to Section-11.7 a Final: TEIR; which shall consist of:-

(a)  The draft TEIR or a revision of the draft;

b} Commenis and rcwmmendznuns received o Ihc draft TEIR either
verbatim or in-sumumary; -

BRI
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(c) A Hst of persons, organizations, and public agencics commenting on the
draft TEIR;

{d)  The responses of the Tribe to significant environmental points raised in
the review and consultarion process; and

(e) Any other information added by the Tribe.
Section 11.5

The Tribe shatl eeimburse the County and the City for copying and mailing costs
resulting from making the Noice of Preparation, the Notice of Completion, and the draft
TEIR available to the public under this SECTION 11.0.

Vo Section )6
The Tribe's failure to prepare a TEIR when requized shall be desmed a materiel
breach of this Compact and shall be grounds for issuance of mn injunction or other
appropriate equitable relief.
Section 11.7 Intergovernmental Agreement,

(2)  Before ths commencement of a Project, and no later than the issuance of
the final TEIR to the City and the County, the Tribe shall offet to commonce negotiations

with the County and with the City, and upon the County's and City's acceptences of the -

Tribe's offers, shall negotiate with the Conmty and the City and shall enter into an
enforceable written agreement with the County and shall enter into e separaie enforceable
written agreement with the City (the "Intergovernmental Agreements™) with respact 1o the
matters set forth below:

{I)  The timely miugation of any Significant Effect on the Off-
Reservation Environment (which effects may include, but are not
limited to, acsthetics, agriculiral resources, air quality, biologicel
resources, cujmoral resources, geolopy and soils, hazards and
hazardous matarials, water resources, land use, mineral resources,
traffic, noise, utilities and service systems, and cumulative offects),
where such effect is aftributable, in whole or in part, to ths Project,
ualess the parties agree thac the particular mitigation is infeasible,
taking into account economic, envitonmenial, social,
technological, or other considerations. '

(2}  Reasonabie compensation for {aw enforcement. fire protection,

emergency medical services and any oiher public services o be
providad by the County and its special districts und the City to the

L vk
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Tribe for the purposes of the Tribe's Gaming Operation, inciuding
the Gaming Facility, as a consequence of the Project.

{3)  Reasonable compensation for programs designed to address
gambling addiction.

(4} Mirigation of any effect on public safety aunbutable to the Project,
incheding any reasonable compensation to the County and the City
as a consequence thereof,

(b  The Trbe shall not commence o Project until the Intergovemmenial
Agreements specified in subdivision (g) are executed by the parties or are :ffectuatcd
pursuant to Section 11.8,

{c) Before the commencement of a Project, and no later than the jssuance of . ... .. . o oo

" the final TEIR fd ‘the §tate Gaming Agency, the Tribe' shall negotiate with the State
Depariment of Transportation or the State Designated Agency {if ons Is designated) and
shall enter into an enforceable writien agreement with the State Department of
Transpoctation or the State Designated Agency to pay its fair share to timely initigate the
aff-reservadon traffic impacts of the Project on the State highway system and facilities -
whare such bmpacts ere artributable, in whole or in part, to the Project.

(d)  NMNothing in this Section 11.7 requires the Tribe (0 enter into any other
intergovernmenzal agreements with a local governmental entity other than as set forth in
subdivisions (a) and (c).

Section 11.8 Arbitration.

In order to foster good government-to-govemment relationships and to assure that
the Tribe is not unreasonably prevented from commencing a Project and benefiting
therefrom, if either an Intergovernmental Agreement with the County or an
[ntergovernmental Agreement with the City has not been entered into within Gfty-five
{55) days of the submission of the final TEIR, or such further time as the Tribe and the
County or the Tribe and the City (for purposes of this section "the parties™) may murually
agreg in writing, either pany that has nol reached agreememt may demand binding
arbitration before a single acbilrator pursuant to the comprehensive arbitration rules and
procedures of JAMS (or if those rules no longer exist, the closeést equivalent}, as set forth
hesein with respect o any remaining disputes arising from, connected with, or releted to
the negotiation:

(a)  The arbitration shall be conducted as follows -Each-pesy-shail-oxchange

BLO00S61
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W whu.h bes( pm» tdcs fcas;ble rmngmmn ot Sigmﬁcam Effccu on
the Environment and on public safety and most reasonably compensates for public
services pursuant to Secuun 11.7, without unduly m!erfenng with the pnnctpal objccnws

being proposed, or :mposmg cnv:romucmal uuttgaucm measuxcs v,l'uch are dxffercnr in
namure or scale from the type of measures that have been required w mitigate impacts of &
siwilar scale of other projects in the surrounding area, 10 the extent there are suchi other
projects. The arbitrator shall take into consideration whether the Final TEIR provides the
data and information necessary o enable the County and/or the City to determine both
whether the Project may result in & Significant Effect on the Environment and whether
the—proposed mitigation measurss are sufficient to mitigale any such effect, If the

respondent does not participate in the arbiwation, the arbimrator shall nonetheless conduct

" the arbitration and ssiie an award, and the claimant shall submif such evidénce as the’

arbitrator may require therefor. The arbitrator shall render hizs or her decision within
twenty (20) days following the completion of the arbitration hearing, Review of the
resulting acbitrarion award is waived.

) In order o effectuate this scction. and in the exercise of itsfhe sovereignty

ofeachpary, the Tribe agrees

to waive its right © assert sovereign immunity in counection with the acbitrator’s
jurisdiction and in any action to (i) enforce the other party's obligation to arbirrate, (ii)
enforce or confirm any arbirel award rendered In the arbitration, or (fii) eaforce or
execute 2 judgment based upon the award.

(¢} - The arbiwal award will become part of the written agreement required
under Section 1L.7. )

Section 11.9

Unlesa otherwise agreed by the parties theteto, the Tribe agrees o implement the
mitigation measures set forth in the [ntergovernmental Agreements entered into with the
City and the County, and any amendments thereto, Unless compliance with the applicabie
provisions has been waived by the City or the County, fellureg material brsach of the
Inergpvemnmental  Arteement by (e Tribe to—implomenior the mitigation
measuresCOUNLY/CIty shall constitute a breach of this Compact by the-Tribe or State
respectively.

I
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FILED RECEIVED

MAR I 8 2002 | MAR 20 2002
RICHARD W. WIEKING ALLISON CHANG

IN THE UNITED STATES DISTRICT COQURT

FOR THE NORTHERN CISTRICT OF CBLIFORNIA

IN RE INDIAN GAMING RELATED CASES No. C 97-04693 CW
This document relates
to:

BIG LAGOON RANCHERIA, Ne., C 99-04995 W

Plaintiff, ORDER DENYING CROSS-
MOTIONS FOR SUMMARY
V. JUDGMENT
STATE OF CALIFORNIA,
Defendant.
/

This is one of geveral related cases before the Court brought
by Indian tribes pursuant to the Indian Gaming Regulatory Act
{IGRA}, 25 U.s5.C. §§ 2701-2721. Plaintiff Big Lagoon Rancheria
{Big Lageoon, or the Tribe) moves for summary judgment and for an
order declaring that Defendant State of california has been

negotiating with Big Lagoon in bad faith under 25 U.S.C.

for summary judgment seeking to dismiss Big Lagecoen’s sult. The
matter was heard on December 21, 2001. Having considered all of

the papers filed by the parties and oral argument on the motion,

SER 029
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DENIES the State’s cross-motion for summary judgment.
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the Court DENIES Big Lagoon‘s motion for summafy judgment and

BACRGROUND

I. Legal Framework

In enacting IGRA in 1988, Congress created a statutory
framework for the operation and regulation of gaming by Indian
tribes. See 25 U.S8.C, § 2702, IGRA provides that Indlan tribes
may conduct certaln gaming activities only if authorized pursuént
to a valid compact between the tribe and the State in which the
gaming activities are located. See id. § 2?10{d)(i]{C). If an
Indian tribe requests that a State negotiate over gaming activities
that are permitted within that State, the.State is required to
negotiate in good faith toward the formation of a compact that
governs the proposed gaming activities. See id., § 2710(d) (3) (A);
Rumgey Indian Rancheria of Wintun Indians y. Wilson, 64 F.3d 1250,
1256-58 (9th Cir. 1994), amended op denial of reh’g bv 99 F.3d 321

{9th Cir. 1996). Tribes may bring suit in federal court against a
State that fails to negotiate in good faith, in order to compel

performance of that duty, see 25 U.S.C. § 2710(d) (7}, but only if

the State consents to such suit. See Beminole Tribe v. Florida,

517 U.S. 44 (1996). The State of Califernla has consented to such

suits. 5See Cal Gov't Code § 98005; e loyees &

Emplovees Ipt"l Union v, Davis, 981 P.2d 990, 1010-11 (Cal. 1999}.
IGRA defines three classes of gaming on Indian lands, with a

different reéulatory scheme for each class. Class III gaming is

defined as "all forms of gaming that are not class I gaming or

class II gaming." 25 U.S5.C. § 2703(8). Class III gaming includes,

2
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among other things, slot machines, casino games, banking card

games, dog racing and lotteries. <Class III gaming is lawful only

where it is (1} authorized by an appropriate tribal ordinance or
resolution; (2) located in a State that permlts such gaming for any
purpose by any person, organization or entity; and (3) conducted

pursuant to an appropriate tribal-State compact. See id.

§ 2710(d) (1),
IGRA prescribes the process by which a State and an Indian

tribe are to negotiate a gaming compact:

Any Indian tribe having jurisdiction over the Indian
lands upon which a class III gaming activity is being
conducted, or 13 to be conducted, shall request the State
in which such lands are located to enter into
negotiations for the purpose of entering into a
Tribal-State compact governing the conduct of gaming
activities. Upon receiving such a request, the State
shall negotiate with the Indian tribe in good faith to

enter into such a compact.

Id. § 2710(d)(3)(ﬂl~
IGRA provides that a gaming compact may include provisions

relating to

(i) the application of the criminal and civil laws and
regulations of the Indian tribe or the State that are
directly related to, and necessary for, the licensing and
regulation of such activity;

(ii) the allocation of criminal and civil jurisdiction
between the State and the Indian tribe necessary for the
enforcement of such laws and regulations;

(iti) thé assegsment by the State of such activities in
such amounts as are necegsary to defray the costs of
regulating such activity;

{iv) taxation by the Indian tribe of such activity in
amounts comparable to amounts assessed by the State for
comparable activities;

v} remedies for breach of contract;

{(vi} standards for the operation of such activity and
maintenance of the gaming facility, including licensing;
and

{(vii} any other subjects that are directly related to the
operation of gaming activities.

3
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Id. § 2710(d) {(3){C}.

If a State fails to negotiate in good faith, the Indian tribe
may, after the close of the 180~day poriod beginning on the date on
which the Indian tribe asked the State to enter into negotiations,
initiatela cause of action in a federal distrlct court. See id.

§ 2710(d){7){A) {i}. In such an action, the tribe must first show

that no tribal-State compact has been entered into and that the
State failed to respond in good faith to the tribe’s request to
negotiate. See id, § 2710{d)(7){B) {(ii}. Assuming the tribe makes
this prima_facie showing, the burden then shifts to the State to
prove that it did in fact negotlate in good faith. See id,'! If
the district court concludes that the State failed to negotiate in
good faith, it "shall order the State and Indian Tribe to conclude
such a compact within a 6¢~day period." Id. § 2710(d) (7) (B} {iii).

1f no compact is entered into within the next sixty days, the

Ispecifically, IGRA provides:

(1} An Indian tribe may initiate a cause of action
[to compel the State to negotiate in good faith] only
after the close of the 180~-day period beglinning on the
date on which the Indian tribe requested the State to
enter into negotiations under paragraph (3} (B).

{ii} In any action [by an Indian tribe to compel the
State to negotiate in good faith), upon the introduction
of evidence by an Indian tribe that-

) (I) =a Tribal-State compact has not been
entered inte under paragraph (3}, and
{(I1) the State did not respond to the request
of the Indian trike to negotiate such a compact or

did not respond to such request in good faith,
the burden of preoof shall be upon the State to prove that
the State has negotiated with the Indlan tribe in good
faith to conclude a Tribal-State compact governing the

conduct of gaming activities.

Id. § 2710(d) (7} {B}.

SER 032




")

trict Court
of Califyemie

oo

United Stat,
Forthe

—

BN OO R R R )
AN R S R - T T - R T - il = Sl

Woee s R W M

Cased:09-cv-01471-CW Document85-2 Filed06/17/10 Page6 of 28

Indian tribe and the State must then each submit to a court-

appointed mediator a proposed compact that represents their last

‘best offer, See id. § 2710(d) ({7} (B} (1v). The mediator chooses the

proposed compact that "best comports with the terms of [IGRA] and
any other applicable Federal law and with the findings and oxder of
the court." See id, If, within the next sixty days, the State

does not consent to the compact selected by the mediator, the

‘mediator notifies the Secretary of the Interior, who then

prescribes the procedures under which class III gaming may be

conducted. See jid, § 2710{d) {7} (B} (vil).

II. Factual Background

The State and many Indian tribes have been negotiating for
several years over the tribes’ right to conduct gaming operations
in the State.

On March 6, 1998, the State signed a gaming compact with the
Pala Band of Missions Indians, intended to be a model for compacts
wlith other tribes {Model Compac;}. See Tagawa Ex. H (in support of

first motion for summary judgment).

On March 9, 1998; Deputy Attorney General Medeiros sent Big
Lagoon Tribal Chairperson Vvirgil Moorehead a letter informing
Moorehead that the State entered into the Model Compact with the

Pala Band and offering Blg Lagoon three options: (1} Big Lagoon

| could sign a compact identical to the Model Compact signed by the

Pala Band; (2) if Big Lagoon agreed not to conduct any class III
gaming, it could receive up to $395,000 per year in licensing

revenues from gaming tribes that signed compacts identical to .the
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‘tribes were the beneficiaries of this licensing scheme. Up to 199
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Pala Band compact?; {3} Big Lagoon could negotiate a different
compact with the State, See id. Presumably, a similar offér was
made to the other tribes. In September and October, 1533, the
State and most (about fifty-eight) of the tribes signed tribal-
State compacts, which were based on the Model Compact. Big Lagoon
did not accept any of the State’s cptions at that time, and has not

yet signed a compact with the State.

Cn Maxch 22, 2000, this Court issued a written order denying

failed to negotiate with Big Lagoon for a tribal-State compact.

The March 22, 2000 Order, addressing the negotlations between the
Tribe and the State from 1993 teo 1898, held that the State had not
refused to negotiate with the Tribe, but that the question remained
whether the State negotiated in good faith, The present ﬁotion by
the Tribe seeks an order declaring that the State has negotiated in
bad faith from March 24, 2000 to the present.

On March 24, 2000, Big Lagoon (through its counsel) sent a
letter to Governor Gray Davis asking to enter into negotiations for
a tribal-State compact. See Fukumura Ex. A. The letter included a
proposed Addendum A, which the State had entered into with the
fifty-eight other tribes that had signed the Model Compact.
However, the Tribe’s counsel requested certain modifications to

Addendum A believed by the Tribe to be immaterial. See id, Deputy

pursuant to the Pala Band compact, gaming tribes could
license the right to operate more gaming devices. The non-gaming

gaming device licenses per non-gaming tribe could be licensed by
the Pala Band and by other tribes that signed compacts identical to

the Pala Band compact.
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Attorney General Timothy Muscat responded on behalf of the State on
April 5, 2000, requesting certain information from the Tribe about
its trust lands, 1lncluding ail relevant‘dbcuments relating to the
environmental impact of the proposed casino construction. See id.
Ex. B,

Oon April 14, 2000, the Tribe sent the State a Grant Deed
evidencing that the United States held the aleven-acre parcel (the
propeosed casino site) in trust for the Tribe. Zee id. Ex. C. The
Tribe also sent the State a draft Environmental Assessment (EA)
regarding the propesed casino prolect prepared by the Tribe
pursuant to the National Environmental Policy Act (NEPA) and the
internal policles of the Maticnal Indian Gaming Commission (NIGC),
See id. Ex. D. The State requested further documentation regarding
tha EA, most of which the Tribe provided shortly thereafter. See
1d. Ex. E, G,

On April 27, 2000, the Tribe sent a letter to the State
objecting to-the State’s delay in signing a tribal-State compact
with Blg Lagoon. See id. Ex, F. The letter stated that the
State’s concerns about the environmental impacts of Big Lagoon‘s
proposed casinec (dpparently due to the proximity of the proposed
casino site to the coastline) were improper, asserting that the
State has no authority to impose its envircnmental laws on Indian
lands, and that the federal regulation conduéted by the NIGC
adequately addresses the State’s concerns. See jd. The Tribe sent
a gimilar letter on May 3, 2000, stating that Big Lagoon had
cooperated in good faith with the State’s requests for information

regarding the environmental impacts of its proposed casino,

7
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notwithstanding the Tribe’s position that the State has no
jﬁrisdiction to enforce any State environmental laﬁ, rule or
regulation. See id, Ex., G. The letterlstated that the only reason
the State had not signed a tribal~State compact with Big Lagoon is
that it has “nonspecific environmental concerns,” and requested
that the State “explain why it believes an en#ironmental review by
the State Resource Agency 1s a proper subject of negotlation under
IGRA.” Id.

On May 4,'2000, the State presented an offer to Big Lageoon to
enter into the Model Compact entered into by fifty-eight other
tribes (with the same Addendum A entered into by the ofhar tribes),
subject to the State’s reservation of certain rights due to
environmental issues posed by the proposed casino. See ld. Ex. H.
Citing the State’s ongoing review of the draft EA provided by the
Tribe, the offer included a required “side letter aéreemenﬁ”
addressing the State’s envirommental concerns, which required
approval by the State prior to the construction of a casino by Big
See id. The side letter agreement proposed by the State

Lagoon.
provides, in relevant part:; “The Tribe shall not commence
construction of any Gaming Facility or conduct any Class III gaming
activities on its reservation lands. until it has completed all
environmental reviews, assessments, or reports, and received
approval for its construction by the State through its agencies.”

Fukumura Ex. H,
On May 5, 2000, the Tribe sent a letter to the State refusing

to enter into the side letter agreement and informing the State

that the Tribe was willing to sign the Model Compact (including

8
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Addendum A, without the modifications proposed by the Tribe
earlier). See id, Bx. I. On May 11, 2000, the Statelresponded to
the May 5 counter-proposal, stating that Big Lagoon’s compliance
with federal NEPA requirements was insufficient. 3See id, BEx. J.
The letter reiterated the offer made on May 4, that the State was
willing to enter intc the Model Compact with a side letter

On May 25, 2000, the State withdrew its offer to enter

agreement.
into the Model Compact with the side letter agreement., See id, Ex,

K.

on June 186, 2b00, a NEPA Compliance Officer for the NIGC sent
a letter to the Tribe listing deficiencles in the draft EA and
raquesting that the Tribe submit a revised EA. Seg Moorehead Ex.
A, ©On June 20, 2000, the State sent a letter to the Tribe’sa
counsel identifying environmental tssues the State believed the
dfaft EA did not adegquately address, many cof which were not raised
in the letter from the NIGC. See Fukumura Ex. L. In response to
thasa letters, the Tribe decided to commission a new Environmental
Agsessment. to address the issues ralsed by beth the NIGC and the
S;ate. The new BA was delivered to the State on July 12, 2001,

The State did not respond to the new EA prior to the filing of
the instant motion by Big Lagoon, despite a stipulated extension of
the filiﬁg and hearing dates. 1In a letter dated October 3, 2001,
the Tribe’s counsel complained about the failure of the State to
provide a response prior to the time for the Tribe’s Flling of its
motion for summary judgment. Sge jid. Ex, 0. The letter also

confirmed that Big Lagcon’s last best offer is to sign the Modsl

Compact that the State entered intc with fifty-eight other tribes.

9
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See id, Big Lagoon has essentially now offered to accept the first
option offered by Deputy Attorney General Medeiros in his March 9,
19958 letter to the Tribe, which the Tribe chose not accept. at the

time.
DISCUSSICN

I. Legal Standard

Summary judgment is properly granted when no genuine and
disputed issues of material fact remain, and when, viewing the
evidence most favorably teo the non-moving party, the movant is

clearly entitled to prevall as a matter of law. Fed. R, Civ. P.

56; GQelotex Corp, ¥. Catrett, 477 U.S. 317, 322-23 (1986};
Eisenbera v. Ins, Co. of N. Am., 915 F.2d 1285, 1288-89 (9th Cir,

1587} .
The moving party bears the burden of showing that there is no

material factual dispute. Therefore, the Court must regard as true
the opposing party’s evidence, if supported by affldavits or other
evidentiary material. Qg;g:éﬁ, 477 U.8. at 324; Eisenberg, 615
F.2d at 1289. The Court must draw all reasonable inferences in

faver of the party against whom summary judgment is sought.

E . Indus, C e Racdio , 475 U.5. 574,

587 (1986); Intel Corp. w. Hartford Accident & Indem. Co., 952 F.2d

1551, 15%8 (Sth Cir. 1991}.

Material facts which would preclude entry of summary judgment
are those which, under applicable sﬁbstantive law, may affect the
outcome of the case., The substantive law will identify which facts

are material. Anders s i obb .. 477 U.5. 242, 248

{1986} .
i0
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subject directly related to such operatiom. The State argues that

environmental and land use issues are directly related to the

operation of gaming activities,
A. Tribal Sovereignty and State Authority

The State does not have authority to regulate Indian landa

absent an express Congressional grant of jurisdiction. ™“State laws

generally are not applicable to tribal Indians on an Indian

reservation except where Congress has expressly provided that State

laws shall apply.” McClanahan v. State Tax Comm’n of Az., 411 U.S.
164, 170-71 (1973). In Santa Rogsa Band of Indians v. Kings County,

the Ninth Circunit held that “states may not regulate or tax Indian

use of the reservation absent Federal consent.” 532 F.2d 655, 658

n.2 (9th Cir. 1975).° Thereforé, the State may not 1lmpose its

'Elshlng rights were secured “in common with all citizens of the

3The State points out that the Supreme Court qualified this
i i 1ians, stating:
Our cases, however, have not established an inflexible
per se rule precluding state jurisdiction over tribes and
tribal members in the abgence of express congressional
congsent. “[Ulnder certain circumstances a State may
valldly assert authority over the activitles of
nonmembers on a reservation, and ., . . in exceptional
circumstances a State may assert jurisdiction over the
on-reservation activities of tribal members.”
480 U.s. 202, 214-15 {1987) (quoting ic ] a
Txibe, 462 U.S. 324, 331-32 (1983)) (distinguishing general rule
stated in MgGlapahan) (footnote omitted). However, thexe are no
“exceptional circumstances” here that would warrant application of
State regulations to the Tribe itself. The cases that have
permitted States to regulate tribes in the absence of express
Congressional authority are distinguishable. Cf. ® shin
Confedser ribes v In eservation, 447 U. S 134
(1980} {upholding State cigarette tax on Indian smokeshop proceeds
from sales to nen-Indians}; T n v .
433 U.5. 165 (1977} (upholding application of State flshlng
regulations to tribal members where treaty stated that Indians’

rule

Territory”}.
Public Law 280, codified at 18 U.5.C. § 1162 and 28 U.g.C.

§ 1360, is the only federal law that provides States with

12
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environmental and land use regulations on the Tribe absent

B. Permissible Subject Matter for Gaming Compacts Under IGRA

While the the State does not argue that it can impose its laws
on the Tribe, it claims that 1t may negctiate provisions relating
to environmental and land use issues under IGRA. The State
recognizes that the NIGC may impose environmental standards on
gaming tribes, but it. argues that this does not preclude States
from negoﬁiating such standards as well.

The subsections of IGRA upon which the State relies,
§ 2710(d) (3} {C) (vi) and (vii), provide that a tribal~State compact
may include provisiohs regarding, among other things,

{vi) standards for the operation of such activity and

maintenance of the gaming facility, including licensing; and

(vii} any other subjects that are directly related to the
operation of gaming activities,

25 0.5.C. § 2710(d) (3) (C) .}

jurisdiction over Indian tribes, but it is very narrow. In
Cabazon, the Supreme Court confirmed that Public Law 280 does not
permit States jurisdiction to apply civil/regulatory laws, 480D
U.5. at 207-11; gee also Bryan v, Itagca County, 426 0.S. 373

(19786} .
The State proposes that the Court should utilize the balancing

test discussed in Cabazon to determine whether State authority is
preempted by the operation of federal law. However, such a
balancing test is inapplicable to suits under IGRA. The Senate
comnittee report states that IGRA “is intended to expressly preempt
the fleld in the governance of gaming activities on Indian lands.
Consequently, Federal courts should not balance competing Federal,
State, and tribal interests to determine the extent to which
various gaming activities are allowed.” 8. Rep. No. 100-44§, at 6,

19B8 U.S.C.C.A,N. 3071, 3076. See alse In re Indian Gaming Related
Cases (Coyote Valley Band of Pomo Indians), 147 F. Supp. 2d 1011,

1020 (M.D, Cal. 2Q01}.

‘The State also arques that two propesed regulations of the
NIGC indicate that the agency interprets IGRA to allow tribes and

13

SER 041






trict Court
of Callfornia

-

United Sta
For the

25
26
27
28

the compacting process., However,

Case4:09-cv-01471-CW Document85-2 Filed06/17/10 Pagets of 28

is '‘directly related to the operation of gaming activities.’” Id.
at 1019 (quoting 25 ¥U.S.C, § 2710(d)(3)(C)(vii)}. Similarly,
environmental and land use issues are subjects that may be
“directly related to the operation of gaming activities” under

§ 2710(d} (3} (C) {vil). The construction and oﬁeration of a gaming
facility has direct impacts on many environmental and land wse

concerns. Environmental and land use laws can alsoc be considered

“standards for the operation of {gaming] activity and maintenance
of the gaming facility” under § 2710(d} (3) (C) (vi),

Therefore, the Court finds that the State may negotiate for
provisions regarding environmental and land use issues as part of
the State may negotiate these
issues only to the degree to which they are “directly related” to
the Tribe’s gaming activities or can bé considered “standards” for
the operation and maintenance of the Tribe’s gamihg facility under
§ 2710{d) (3) (C) (vi} and (vii). The State may not use the
compactting process as an e#cuae to regulate the Tribe'’s activities
or impose State laws outside the context of gaming. .

As Rebresentative Coelho, in discuasing IGRA, remarked;

It is important to make clear that the compact
arrangement set forth in this legislation is intended
solely for the regulation of gaming activities. It is
not the intent of Congress to establish a precedent for
the use of compacts in other areas, such as water rights,
land use, envi ment lati or taxation. Nor is
it the intent of Congress that States use negotlations on
gaming compacts as a means to pressure Indian tribes to
cede rights in any other area.

15
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134 Cong. Rec. HB155 (Sept. 26, 1988) (emphasis added) .’
¢. Good Faith Negotiations ‘

. Even though the State may negotiate for provisions regarding
environmental protection and land use as part of the compacting
process, this does not answer the gquestion whether the State may
insist on compliance with all State laws and fegulations through
the uselof a side letter agreement which requires approval by the
State bafore the Tribe may begin construction of its gaming
facility. The questioh the Court must resolve 1s whether the
State’s negotiating position is so unreasonable that it can be said
that the State has not negotiated in good faith.

IGRA does not expressly define “good faith,” and the statute
and case law provide very little guidance about what is meant by

negotiating in good faith. 1In deterﬁining whether a State has

negotiated in good faith, courts "may take into account the public

interest, public safety, criminality, financial integrity, and

adverse economic impacts on existing gaming activities.”
§ 2710(d) (7) (B) (iil1) {I}. Commenting on this provision, the Senate

Select Committee on Inaian Affairs stated,

The Tribe argues that this and similar portions of IGRA's
legislative history indicate Congress’ intent to prevent States
From negotiating and including provisions on subjects such as
environmental protection and land use as part of the compacting
process. However, a better reading of the legislative history is
that it warns against allowing States to regulate tribal activity
broadly under the guise of negotiating provisions on subjects that
directly relate to gaming activity and may be included in a tribal-~
State compact under § 2710(d}{3)({C). In other words, the
legislative history does not state that issues such as
environmental protection and land use may pever be included in a
tribal~State compact, but only that the State may not use the
compacting precess as an excuse to regulate these areas more

generally.
16
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The Committee recognizes that this may include issues of
a very general nature and, [of] course, trusts that
courts will interpret any ambiguities on these issues in
a manner that will be most favorable to tribal interests
consistent with the legal standaxd used by courts for
over 150 years in deciding cases involving Indian trxibes,

S. Rep. No. 100-446 (1288), rgg;ig;eg ip 1988 U.S.C.C.A.N, 3071.
Neither parxty has proposed a standard by which the Court

should determine whether the State has negotiated 1n good faith.

This Court previously analyzed the “good faith” standard as

follows:

The Court looka for guidance to case law interpreting the
National Labor Relatlons Act (NLRA). Like IGRA, the NLRA
imposes a duty to bargain in good faith, but does not
expresasly define “good faith." Seeg 29 U.S.C. § 158(d).
The Supreme Court has held that this duty "regquires more
than a willingness to enter upon a sterile discussion of"
the partles’ differences. .3ee Y. n ’
Ing. Co., 343 U.S. 395, 402 (1952). Instead, the parties
must "enter into discussions with an open and.fair mind
and a s;ncere purpose to find a basis for agreement.”

, 638 F.2d 1221, 1227 n.9
(9th Cir. 1981} (quoting ,ijiJL.Ji,lmga_lgleg_ﬁsggdxgx
Ford. Inc,, 465 F.2d 717, 718 (9th Cir. 1972}). The
Couxrt does not intend to import federal case law,
interpreting the NLRA wholesale into its interpretation
of the IGRA, Obviously, the relationship of employers to
unions is not analogous to that of the States to tribes.
However, the Court considers the NLRA case law for
guidance 1n interpreting a standard undefined by the

IGRA.

Coyote Valley, 147 F. Supp. 2d at 1020-21,

Here, kthe Court findslevidenCe of bad faith in the fact that,

although the Tribe has now offered to sign the Model Compact that

the State previously proposed, and that the State entered into with

at least fifty-eight other tribes, the State now refuges. The
State has conditioned its approval of a tribal-State compact with
Big Lagoon on the Tribe’s consent to the side letter agreement

which requires that the Tribe receive approval from the State

17
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before it is permitted to begin construction on its gaming facility

or conduct any Class JII gaming. The State’s requests were not

limited to addressing its specific concerns about the particular
environmental effects of Big Lagoon’s proposed gaming operations

and facility. Rather, it has inslsted that the Tribe comply with

all of the State’s laws and regulations. And it has ingisted upon

retaining blanket, unilateral authority to prevent the Tribe from
conducting Class III gaming or beginning constrgction of its gaming
facility. This authority could be exercised after the Compact has
been signed and the Tribe no longer has the protections of IGRA's
bargaining framework.

The State’s attempt to distinguish jmposition of its laws and
regulations from negotiations regarding application of those laws

and regulations 1s unsuccessful, The State has refugsed to move

from its position that the Tribe must comply with the .State’s

I1I1 gaming in California. Given this bargaining position, the
State is not simply “negotiating additional mutually-acceptable
standards for constructlon, maintenance and operation of such
facilities in the Compact process.” Def's Opp’n & Mot. Summ. J. at
3.

These facts are different from those in Coyote ¥Vallev. There
the Court concluded that the State had negotiated with Coyote
Valley in good faith regarding labor relations in large part

because the provisions were “the result of tribal-State and tribal-

Supp. 2d at 1021. Here, the State’s proposed side letter agreement

138
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is a unilateral demand.

The Court finds that the State’s continuedlinsistence that the
Tribe agree to this broad side letter agreement would constitute
bad faith. The State may in good faith ask the Tribe to make
particular concessions that it did not require of other tribes,'due
to Big Lagoon’s proximity to the coastline or other environmental

concerns unigue to Big Lagoon. The State could demonstrate the

good faith of its bargaining position by offering the Tribe
concessions in return for the Tribe’s compliance with requests with
which the other tribes were not asked to comply. However, the
State may not in good faith insist upon a blanket provision in a
tribal-State compact with Big Lagoon which requires future
compliance with all State environmental and land use laws, or
provides the State with unilateral authority to grant or withhold
its approval of the gaming facility after the Compact is signed, as
it proposed in the side letter agreement.

While it appears that the State has not negotiated with the
Tribe in good faith thus far, a final determination of bad faith is
premature at this time due to the novelty of the questions at issue
regarding good faith bargaining under IGRA. Further, this Court’s
March 22, 2000 Order gave the State reason to believe that it could
negotiate on environmental and land use issues. That Order stated:

(Tlhese issues are part of the negotiations contemplated

by IGRA, In considering whether a State has negotiated

in good faith, courts “may take into account the public

interesat, public safety, criminality, financial

integrity, and adverse economic impacts on existing

gaming activities.” 25 U,5.C. § 2710(d) (7) (B) (iii) (I).

The State’s concerns regarding the environment and legal

restrictions that might limit Big Lagoen’s right to
conduct gaming activities at its proposed site are

19
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consistent with the scope of negotiations contemplated by
IGRA,

Order at 14. While the Tribe is correct that this was dicta, and

the issue was not briefed by the parties at the time, this dicta
nevertheless provided the State with a reasonable basis for 1ts
belief that it could negotlate environmental and land use lssues
with the Tribe in goed faith. The Court;s ruling today provides
the State with guidance in further negotiations with the Tribe.

Accordingly, Bilg Lagoon’s motion for summary judgment and for
an order pursuvant to 25 U.S5.C. § 2710{d) (7) (B) {iii) is DENIED
without prejudice.

The Court éxpects that the parties will move swiftly toward
nagotiating and executing a tribal-State compact. If no agreement

is reached within ninety days from the date of this Order, the

Tribe may file a further motion for summary judgment and for an

order declaring that the State has negotiated in bad faith under
§ 2710(d) (7} {B)(iil).
I11r. Definition of “Reservation” Under 25 U.B8.C. § 2715{a}

The State argues in its cross-motion for summary judgment that
it cannot be compelled to execute a tribal-State compact which
violates § 2719(a) of IGRA, which limits the ability of tribes to
operate gaming facilities on lands acquired after bctober 17, 1988.

The State asserts that Blg Lagoon’s suit must be dismissed
because the Tribe is not authorized to build a casino on its
proposed site under IGRA. IGRA provides:

Except as provided in subsection (b} of this section,

gaming regulated by this chapter shall not be conducted

on lands acquired by the Secretary in trust for the
benefit of an Indian kribe after October 17, 1388,

20
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unless-
(1) such lands are located within or contiguous tec the

boundaries of the reservation of the Indian tribe on
October 17, 1988,

2% U.S.C, § 271%¢{a). The Tribe acqulred the land upon which the

propoged casino site is located after October 17, 1588. Therefore,

the casino site may be located on that land only if it is
“contiguous to the boundaries of the reservation of the Indian
tribe.” The proposed casino site is contiguous to the Tribe’s

rancherla. The State asserts that Big Lagoon's rancheria is not a

“reservation” as defined by federal and Indlan law.
IGRE does not provide a definition of “reservation.”

Therefore, the Court must determine the established meaning of the

term. See Community for Cregtiﬁe Non-¥iolence v. Reid, 49¢ U.S.
730, 739 (1989) (guoting NLEB.v. Amax Coal Co., 453 U.S. 322, 329
{1981}}. “The starting point for our interpretation of a statute
1s always it= language.” Id.

The State first proposes that, for purpeoses of IGRA, the
meaning of the term “reservation” must rest aon the established

meaning of the term in California. The State then asserts that the

# Act of April 8, 1864 designated only four reservations in

California, and no more than those four are . permitted under the

1864 Act, See Mattz v. Arnett, 412 U.S. 48], 489, 493-94 (1973)
{describing 1864 Act and limitation to four reservations). Big

Lagoon Rancherila is not one of those four reservations,

The Tribe reiies on the Tenth Circuit’s recent decision in Sag

and Fox Nation of Misgouri v. Norton, which held that the

established meaning of “reservation” for purposea of IGRAR is land

21
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sat aslde under federal protection for the occupatien or residence
of tribal members. 240 F.3d 1250, 1266-67 (10th Cir. 2001). The
Tenth Clrcuit relled in part on a leading treatise on Indlan law,

which states:

The term “Indian reservation” originally had meant any
land reserved from an Indian cession to the federal
government regardless of the form of tenure. . . .
During the 1830's, the modern meaning of Indian
reservation emerged, referring to land set aslde under
federal protection for the residence of tribal Indians,
regardleas of origin. By 1885 this meaning was firmly

established in law.

Id, at 1266 (quoting F. Cohen, Handbook of Federal Indjian Law at
34-35 (1982 ed.)). '

It is clear from IGRA’s language that “regervation” cannot
mean all lands held in trust for a tribe by the federal government,
for IGRA distinguishes between lands held in trust and
reservations. §gg‘ e.g,, 25 U.8.C. § 2719(a){1)~{(2}, (b) {1} (B):
see also Sac & Fox,.240 F.3d at 1267. However, the narrow

definition proposad by the State, in which there are only four
reservations in the entire State of Californla, cannot be Congress’
intended definition of reservation. Such a limlted definition of
the term would preclude gaming on many Indian tribal lands in
California, i.e,, all tribal lands acquired after Octoher 17, 1988
except for lands located within or contiguous to one of the four
reservationa established by the Act of 1864. It would mean tha£
many of the California tribes that have already signed tribal-State
combacts are in vielation of IGRA, and that newly federally-.
recognized tribes could never partigipate in gaming.

The Court agrees with the analysis and conclusion of the Tenth

22
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Clrcuilt in Sac_apd Fox, and holds that the established meaning of
the term “reservation” for purposes of IGRA 1s land set aside under
federal protection for the occupation or resldence of tribal
members. Big Lagoon’s rancheria, which is contiguous to the.
proposed casipo site, meets this definition of “reservaticn.” The
State’s cross-motlion on this basis is DENIED.
IVv. Violation of the Coastal Zone Management Act (CZMA)

The State assérts that it cannot be forced to enter Iinto a
tribal~State compact with Big Lagoon which violates a federal law

(the CZMA}. The State bases this assertion on a provision of IGRA

which permits the Secretary of Interior to disapprove a tribal-

law, See 25 D.35.C. § 2710{d}{8}{B}{li). The State reasons that if
“the Secfetary can disapprdve a Compact because 1t authorizes a
violatioq of federal law, the State can legitimately request that
the Compact comply with that law in the first instance.” Def.'s
Reply to Pl.’s Opp’n to Def,’s Mot. Summ. J. at 3,

IGRA makes c<lear that it is the Secretary of Fhe Interior, not
individual States, that may disapprove a compact because it
violates a federal law. The State has no authority to refuse to
enter into a tribal~State compact because ths Tribe has not yet
complied with a federal law with which the State belleves the Tribe
will have to comply.

The Tribe is not currently in wiolation of the C2ZMB, because
it is not yet applicable to the Tribe. The Tribe’s EA contemplates
that the Tribe will apply for a pexrmit from the federal government

relating to the construction of its gaming facility, which will

23
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L ) | @

requlre compliance with the CZIMA (or proof that the CZMA is
inapplicable}. However, this has not yet occurred, and thus
compliance with the CZMA cannot yet be determined. Given that the
Tribe has not yet applied for the federal permit which requires
compliance with the CZMA, the question whether the Tribe violates
the CZMA 1s not yet fipe for review. Further, the State has
presentaed no evidence that any proposed compact {e.qg., the Model
Cémpact} between the Tribe and the State currently violates a
federal law, or that the Trilbe intends, hy way of a tribal-State
compact, to viclate any applicable federal law.®

The State’s argument fails because the State’s presumption,
that if “the Secretary can disapprove a Compact because it
authorizes a violation of federal law, the State can legitimately
réquest that the Compact comply with that law in the first
instance,” is erroneous. The State has failed to preﬁent evidence
that any proposed compact between the Tribe and the State currently

violates a federal law. The State’s cross-motion on this basis is

DENIED,

The State relies on the following statement in the Tribe's EA
for the propositicn that the Tribe has refused to comply with the
CZMA: "It is the position of the Tribal Council that the CZMA is
not applicable since Congress exkpressly excluded lands held in
trust by the Federal Government in its definition of the term
‘coastal zone’ -+ +7 VYerrips Ex. D at 29-30. This preliminary
statement of the Tribe’s position on the epplicability of a fedaral
law, which will ultimately be determined by federal, not State,
aythorities, does not demonstrate the Tribe’s refusal to comply
with the C2ZMA. Nor does it mean that the proposed compact between
the Tribe and the State violates a federal law.

24
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CONCLUSION

For the foregoing reasons, the Court DENIES without prejudice
Big Lagoon’s motion for summary judgment and for an order
compelling the State to conclude a compact with Big Lagoon within
sixty days pursuant to 25 U.S5.C., § 2710(d) (7} (B) (£ii} (Case No. C
99-04995 CW, Docket No. 300). The Court DENIES the Statefs cross-
motion for summary judgment (Docket No. 307). If the parties have‘
not yet reached an agreement ninety days from the date of this
Order, the Tribe may file anothexr motion for summary judgment
seeking an o:dér pursuant te 25 U.S.C, § 2710{d) (7) (B) {(iii). If no
motion is filed, a case management conference will be held on July

26, 2002 at 1:30 p.m./.Case management statements shall be filed

one week before.

IT IS 30 ORDERED.

[ 4
Pated: MAR 18 2002 CLAUDIA WILKEN ha
United States District Judge

Copies mailed to counsel
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- MAR 1 7 2004
Y
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
TN RE INDIAN GAMING RELATED CASES No. C 97-04693 CW
This document relates
to: .
BIG LAGOON RANCHERIA, No. C 99-04995 CW
Plaintiff,. ORDER DENYING
‘ PLAINTIFF'S MOTION
v. | _ FOR SUMMARY JUDGMENT
STATE OF CALIFORNIA,

Dafendant}

Plaintiff Big Lagoon Ranchexria {Blg Lagoon, oY Fh’ Tribe) has.
fiied‘a fourth motion for sumqery judgment and for an order
declaring that Pefendant State of California has not been
negotlating with Big Lagoon in good faity for an Indian geming
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1] compact under 25 U.8.¢, § 2710(d) {(7) (B) (1ii}.’ The Btate opposes
2 this motion. The matter was submitted on the papers. Having

3§ congidered the papers filed by the partles, the Court DENIES the

4 motion.
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ZBLJit did mot include adequate environmental prévisioqg; Id. Ex. €.

ddetailed in the Court's first threa summary judgment orders (Docket
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- BACKGROUND

Big Lagoon'bﬁsea its motion on the following events, which
occurred siﬁce.tﬁg Court'es last summary judgment -order. The facts
are undisputed except where noted.
I. on-Site Gaming
| Oon August 8,7 the Tribe wrote to the State to re-jinitiate
compact naéotiaticns. Engstrom Dec. Ex. A. The Tribe suggested
that the ﬁartiesianter into the original Model éompact without any'
side agreement, BAlternatively, it suggested that the parties
regume negotlations toward a compact for gaming on the existing
tribal land taking into account thé State’s enviropmental concerns
by pegotiating reciprooal concessioms.

_ Tpe Btate replied on August 15, rejectiﬁg the Tribe’s

suggestion that the partiés enter into the original Model Compact.
’The State exXplained that the Model Compact was unacceptahle_gggnuad

In its August 27 response, the Tribe expressed willingmses to
negotiate toward environmental protactions, asking specifically,

*What environmental protectlon doee the State wank? And what ls it

4

‘The relevant law and the history of the parties' dispute is
nos, 47, 79, 138).

37all dates refer to 2003 unless otherwise notad.

2
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willing to give in return for amy such negotiated comcessiona?”
Id. Bx. E. . '

The State’s September 5 response gtated that it wished to
delay further negotiation until it received a respons€ to a query
it had sent to the Secretary of the Interior regarding tha |
possibility of an off-site casine on State park ﬁropertY adjacent
t& Highway 101 (State Park Preposal). The State dgclafed that it
would not negotiate tﬁa terms of an on-gite ¢agino mless the
parties had first pursued the State Park Proposal or other off-site
gaming options, JId. Bx. H, .

The Tribe responded, again asking the State to articulate the
specific concessions it would offler in the context of on-site

gaming. The State agreed to meat-on_September.30 to negotiate on-

14] site gaming regardless of the statua of the off-site possibility.

15
16
17
18
19
20
2]

i ———

1d. Ex. I, K. The Tribe confirmed the Septembar 30 meeting,

requested an additional meeting in October; and repeated ite

regquest for the State to articulate its proposed concessiong. Id.

Exs. L, O. ' |
After the September 30 meeting, the State made cleaxr in its

October 17 letter that it viewed the on-site optlon only 28 an

—

alternabive should an off-site option be infeasible. In this

22| Terter, the Btate articulated its specific gnxig?nmental protection

demands and reciprocal concessions. Ita(ﬁ%i%fﬁgzﬁncluded a 260

" Loot er between lagoon wetlands and casiné development,

wastewater limitations, a thirty foot height limdt on casine
eservation of

development, a lighting plan, aign.restrictions.

existing trees and vegetation, Its oged concessiony®)included

)
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137 Bx. Q. The State replied, asking why the 200 foot buffer -was
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the right to opefate additional gaming devicea,'qhangea in the
timing and perxrcentage of neé win to be provided to the State and
adjustment of public health and welfare provisions. Id. Ex. P,
The Btate déclined to schednlé a follow-up nedotiation session at
that time, axplaiﬂiné that the inkexrvening chanée in gubernatorial
administration after the recall election created uncertainty in the
negotiating team and policy. Id.

The Tribe’s October 29 letter in response expressed that it '
yaé *dizmayed by what we perceive to be significantly evelving
substantive demands by the State,” The Tribe rajected the 200 foot

buffer, but stated its belief that “an agreement on some
B e — T

combination of THE Other PEopoded comBtraints can be veached.* Id.

rejected. Id. EX. R.
The Tribe's November 17 response expressed frustration due to

its perception that the State remained unwilling to speclfy its
demands and concesgions. Id, Bx. S. ©On December 19, tha'Tribe
wrote to the Governor's office asking with whom in the new
administration it might commance compact negotiatiens. Jd. Ex. V.

' The Governmor’s office responded on December 30, 3Id, Ex. X.
On Jenuary 7, 2004, Goverhor Schwarzenegger appointed his compadt
negotiation team. Xaufman Dec. Bx. 2. There_ia some evidence the
Governor Davis aigned compacts with other tribcs.after he was
recalled but while still in office in October, 2003. Engstrom
Reply De¢. Bx, B, '
IX. off-site Gaming

In addition té the én—sita options discussed above, the

4
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Tribe’s August 8 letter also suggested re-pegotiation of the

The"

a’8 alternative State Park Proposal for off-site gaming.

Tribe stated ite opinion that the partles were “at loggerbeads” in
their atnembt to negotiate the State Park Plan, und expresged doubt
that the parties could obtain third-party approval. Engstrom Dec.

Ex. A,

In reply, the State declared, “The Gtate’s position is that
siting the‘Tribe's proposed casino oﬂ the State park property
adjacent to Highway 101 remains the mogt promiging avenue for
nagotiﬁtion.' The Btate belleved that thirq party approvél was not
raquired, hﬁt that the StateJPark.Propoaal would be approved by
both the Save the Redwoods League and the Department of the
Interior, specifically citing its previous commnication with
former Deputy Asgistant Becretary for Indian Affairs Wayne Smith,
Id, Bx. C. |

On August 15, the Tribe wrote z letter requesting fhe
Department of the Interior's view on the State Park Proposal. ©On

August 21, Acting Regional Director Amy Dutschke of the Pacific

Regional Office of the Bureau of Indian Affalrs, United States
Department of the Interior, rasponded.' Dutsohke conaluded that the
‘State Paxrk Proposal “exceeds what Congress intended for inclusion
as part of gaming compactps under the Indian Gaming Regulatory Act,”
and that *the prop65a1 is contrary to Federal Indian policy and ;ha
Secretary’s [lduciary reéponsibility to protact Federal Indién

‘tands.* Id. PX. D.

‘The Tribe's next letter te the State disagread that the State
Park Proposal was a viable aiternative, baged on Dutschke’s letter,

5
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and reiterated its complaint that the twenty-five acre parcel was
actually only twenty-one acres and that the State wag not offering
adeguate consideration for tha prcposed transaction Id. Bx. E.
On September 3, the State wrote Gale A. Norton, the Becretary
of the Interior, asking whether Dutachke [ nugust 21 letter '
accurately represented the Depaftment’s position on the Btate Park
Proposal. Id, Ex. F. On September 5, the State informed the Tribe
that because Dutschke’'s letter did not represent final ﬁepartmtnt
of the Intérior policy, it believed that it was premature to
conclude théf'the Deparfment would not approve a gettlement basgd
on the State Park Proposal. Thé State informed the Tribe that
because it viewed the State Park Proposal aa'tba most promising
option, it wisghed to delay Bll compact negotiations until the
Secretary of the Interior replied to its Septembexr 3 letter.
anethEIEHB‘hEEf;EEEEiEEAEEE_éE_E?Ptambar 30 and negotiated

on-site gaminé-as discussed sbove, At the September 30 negotiation
e R
gession, the State indicated that it was investigating the

ark

(Simpson_a;aﬁaaaij.

P;;EEEEI, a site owned by a private compa
Kaufman'Dec. at.1 1; Engstrom Dec, Bx. P,
On December 19, 2003 Associate Solicitor Christopher B.
Cﬁaney, on behalf of the United States Departmsnt of the Interior,
wrote to the Btate articulating concernm that certain aspects of ;ha
Proposal may be inconsistent with certain federal regulations.
However, the Pepartmant stated that “despite these concerns, the
United States is not a party to the litigation and ‘need not be

involved in the settlement negotiations taking place between the

6
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Tribe and the State.” The Department offered to review any cowpackt

that the Tribe and State could reach agreement on, after such

ag:r:aenienr. was made. Kaufman Dec. Bx. 1. The State providesg

evidence that the Save the Redwoods Leagua has not taken any action
to approve or disapprove an off-site gaming altermative. Id. Ex.

TR SV L

6] 3. On Jamuary 15, 2004, The Tribe filed this motion.
7 | DISCUSSION |
B The issue on this motion, as on the Tribe’s previocus motions,

9] i= whether the State has negotiated in good faith as r?quired under

'10)} the TGRA. The Tribe contends that the State hag demonstrated bad

11 j faith since August 4, 2003, by rafusing to identify demands and
12 § concesalons related to on-site gaming, using the change in
134 administrations to délay negotiations and pursuing an untenable

14 pro;:naal for off-pite gaming.
15 The Court first considers whather there is e'v:l.denc:e that the

- 16| State conducted good faith negot:iatlon regarding on-site gaming.

17§ Thie Court has previously held that the State could negotiate in

18] good faith regarding the on-site alternative by offering the Tribe

19§ specific concessions in return for requeste that the Tribe comply
h-Y

20 | with envirommental regulations. Maxch 18, 2002 Order at 18. There
4_.—_-—'—'_'—'-" ) ' ’ »|
21| is evidence that the State complied with the Tribe’s request that

224 it articulate its concessions and demands relating to the on-sgite
23§ option in its October 17, 2003 lettex. If the Tribe is unsatisfied
24§ with the Btate's proposed concessicna and demands, it may explain

257 its reasons and make ‘a counteroffer or m request for more spacific

26 iﬁfbrrnat:ion- '.\‘-‘he Court doep not discernm bad faith in l:hz State's
e

27 | bargaining at: this point,

sy TT——— .
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Next, the Tribe asserts that the State used the change in
administrations as an excuse to foreséall compact negotiations.
The Court finds that the State was underetandably delaygd by the
unplanned and unprecedented change in administrations due to the 
recall election. The Txibe's evidénce that the -Davis
administration negotiated and exeacuted gaming dompacta with ther
fribes after the recall election, when considered in the totality
of the clrcumgtances, does not support an inferance that either the
Davis or the Schwarzenegger administraticms unreasonably delayed
compagt negotiatioms with Big Lagoon. The Court camnot conclude
that the delay occasioned Ly the recall supports & finding that the
State has refused to negotiate in good failth. |

Lastly, the Court examines the State's negotlation of the off-

Bite gaming.alternative. The previcus order in this case held that

—

the State was not demonstrating bad failth by continulng to

negotiate towards its gltexrnmative State Park Proposal. Rugust 4,

—

2003 Oxder at 12, There is avidence that'tha State has continued

to do juet that, The Btate's pursuit of the off-site optiom

demon'strate( m—mmaéon t5 belTeve thar—

alternative 1& being pursued in vain. The Tribe had previooely
_—

— .
been amenabla to this option and has pot articulated the reasons
-

foxr its change of heart. The letter it esolicited from Acting

Region&l Director DMitschke and the letter from : ciate Solicitor
chanefy are dispositive. Both the @ and thé
Al may well be worth exploring., Becauese off-site

8 atill a viable alternative, the Couzt must fajedf“fhe

R et
fribe’s argument that the State demonstrated bad faith, by pursing

B
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off~site gaming proposals it knew or should have known to be

infeaaible .
CONCLUSION

' For the foregoing reasons, the Court DENLES Big Lagoon's
motion for summary judgment (Docket no. 141). A Case Mapagement
Conference shall ba held on June |8 , 2004 at 1:30 pm.
The parties shall submit a Joint Case Management Conference

Statement a weeaek before the comference.
IT I8 80 ORDERED.
g
¢

pated: MAR 11 2004 CLAUDIA WILKEN

United States bistrict Judga

Coples mailed to counsel
as noted on tha follo\ung page
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Informational Hearing of the
SENATE GOVERNMENTAL ORGANIZATION COMMITTEE

“Tribal-State Compact Between the
State of Catifornia and the Big Lagoon Rancheria”

March 28, 2006
State Capitol
Sacramento, Callfornia

SENATOR DEAN FLOREZ: [Id like to get started. I want to thank the
committee members and those in the audience for attending this afternoon—or,
better yet, this evening. We have a pretty full agenda, and I think it reflects the
importance of this particular compact and its ramifications to the State’s gaming
landscape.

I do have a number of questions that I would like to get on the record, and
so, I would ask the sergeants to have plenty of tapes because we want to make
sure we have a running transcript of this particular hearing.

| For the members that are here, I'd like to lay out how we're going to proceed.
We're going to start off with the “Legal Panel” featuring Mr, Kolkey, the Governor’s
lead negotiator for State gaming compacts, and Mr. Kaufman from.the Attorney
General’'s Office. Then we’re going to have the “Tribal Panel” featuring Mr.
Moorehead, tribal chairperson of Big Lagoon Rancheria, and other interested
parties. That will be followed by elected officials from Barstow, and then we'll have
the “State Agency Panel” consisting of representatives from the Department of
Parks, Coastal Commission, and Fish and Game. We'll also hear from the
“Environmental Panel” and representatives from the environmental comnrunity,
And then we'll end with “Public Comments.” |

Now, as I said at the beginning of this hearing, 1 do have a number of
questions, and I think hopefully through some of the questions that I'll ask, they
will answer many of the members’ questions as well, I would like the opportunity

to go through these questions to get them on the record. And any panelist that
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MR, BOLDREY: There will be commeon property shared in fee. The city had
an interest in limiting the amount of land that went into trust, as did the State of
California, BarWest has acquired for the tribes more than simply the land that
would be put into trust. It’s also acquired land adjoining the gaming facility that
could be used for parking or other types of activities. That property will be
transferred from BarWest to the tribes at BarWest's cost and can be used by the
tribes jointly and is fully subject, of course, to State law and local taxation, et
cetera, because it’s fee land; it’s not land in trust,

SENATOR FLOREZ: And that fee land, is that basically sharing parking
lots?

MR. BOLDREY: Yes.

SENATOR FLOREZ: 8o, the parking lot is shared, They’re two separate
entities, but there’s this in-fee issue which . . .

MR. BOLDREY: There would be some parking on trust land, but the
adjoining fee land could be used for RV parldng a.nd other ancillary uses.

SENATOR FLOREZ: Okay. In terms of—and we talked to Mr. Kolkey as
well, who is still here; thank you, Mr, Kolkey, for being here—the commercial
development issue, we talked about giving that up on the current reservation, Can
you tell us a little bit niqre about that? Are you giving up housing rights? Do you
see that as a provision as some sort of infringement on sovereignty? I mean, just
your perspective on that commercial development.

MR. ENGSTROM: Mr. Chairman, I'll take that one, I think. We don't see it
as an infringement on sovereignty because it was freely negotiated at arm’s length
between two sovereigns. So, it is not an infringement upon sovereignty. It's
something the tribe decided to do in fashioning this compromise.

There is a restriction on commercial development-—any kind of commercial
development—on the 20 acres in Humbeldt County. There are also various land
use and design restrictions: height limitations, setbacks, foliage, visual impacts,
night sky and so forth on any future housing development on the land.

SENATOR FLOREZ: Okay, thank yoﬁ. That’s a very succinct answer.,
Housing rights then?
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Agreements, That was one of a numﬁer of things where the State was more willing
to move than it was in other respects.

SENATOR FLOREZ: And that was something that you negotiated through
the process.

MR. ENGSTROM: Painstakingly, yes sir.

SENATOR FLOREZ: Okay, great. ' .

Members, any other questions?

Would you like to make any closing statement?

MR. ENGSTROM: The only thing that I would make, Mr. Chairman and
members of your committee—besides thanking you all for your time—is to
emphasize that this didn't happen overnight. As Mr. Kaufman said, we spent
years in litigation. We went back to the court four times with summary judgment
motions. I don't know who all on the dais is an attorney, but in any given case,
four summary judgment motions is a lot. We ran into stiff resistance from the
State, extraordinary resolve from the Resources Agency. That’s why we entered
into this settlement. It's a compromise. |

I feel a little bit chagrined to hear Mr. Kaufman and Mr. Kolkey say what a
- great deal it is for the State because we don’t feel quite as happy about it as they
do. But that must mean that it’s a good deal for the State. It is something that we
entered into deliberately and consciously and based on years of experience of
negotiating and litigating with the State. It's wrong to say or to suggest that thjs;
tribe and its legal counsel were duped. It’s wrong to say that they didn’t know
what they were doing. And respectfully, it’s wrong to suggest that they have not
been able to look out for their own sovereign interests, because they have,

This agreement-—I can’t tell you how many times we were over at Mr,
Kolkey’s office or visiting with Mr., Kaufman down in San Diego or meeting with
people here in Sacramento, but it came aboﬁt as a result of a great deal of work, a
great deal of energy, and at the end of the day, it’s a compromise in settlement of
litigation that is meant to benefit as many people as possible.

SENATOR FLOREZ: Creat. That’s a great summary.

Any other closing comments?
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MR. MOOREHEAD: [ would just like to add to that. You know, we looked
at it as, based on the Section 20, we knew it’s an uphill struggle. We're willing to
push forward with it because of the fact that it's going to benefit the greater
interests of the State of California—if it goes through the Legislature—in terms of
the environmental concerns. The community of Barstow has expressed a
welcoming to us and Los Coyotes,

SENATOR FLOREZ: If they have, why not go to the ballot? Why the phone
poll? I mean, if there’s great support, why not just go to the ballot?

MR. MOOREHEAD: 1 don’t have the answer for that, but we’ll get to it.

SENATOR FLOREZ: Mr. Kolkey said you guys pushed for that; it wasn’t
him. You pushed for phone polls. If you want to engage the community support,
why not put it on the ballot? '

MR. MOOREHEAD: Well, it might have went back to our lawsuit; that we
didn’t want the community to determine whether we were going to get a compact
or not.

SENATOR FLOREZ: You did not want the community to determine
whether you got a compact or not?

MR. MOOREHEAD: In terms of “Yes” or “No” on the compact. You know,
the city had already demonstrated a strong support. And if I go back to the elected
officials, they’re elected by the citizenry oi" the City of Barstow.

SENATOR FLOREZ: Sure, So, to summarize, you don’t feel comfortable
with the citizens making the decision on your project.

MR. MOOREHEAD: No, I felt they already made the decision.

SENATOR FLOREZ: When was that?

MR. MOOREHEAD: By the City of Barstow—the city council supporting it.

SENATOR FLOREZ: Okay. Any other questions, members?

MR. MICHAEL YAKI: Mr, Chairman, my name is Michael Yaki. I'm also an
attorney for the project.

I just wanted to follow up on two issues. One is the one you mentioned
about the poll. I would just note that it was conducted by San Jose State

University’s Office of Research, In your packets we have provided copies of the
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SENATOR FLOREZ: Would you like to make any closing?

COUNCILMAN GOMEZ: No closing. 1 wasn’t even prepared to speak today.
I just came to see what was going on.

SENATOR FLOREZ: Well, thank you for being around. Appreciate it very
much.

COUNCILMAN GOMEZ: No problem.

SENATOR FLOREZ: Okay. Let’s have our “State Agency Panel”: Ruth
Coleman, director, Department of Parks and Reqreation; Sarah Christie, legislative
director, California Coastal Commission, and Ryan Broddrick, director,
Department of Fish and Game.

Thanks for sticking with us. We appreciate it. Why don’t we go ahead and
start with the Department of Parks and Rec. I you have some statements, that
would be great. I have a few questions, and then we'll move on,

MS. RUTH COLEMAN: Thank you, Mr. Chairman. We appreciate the
chance to explain to you the situation up in Humboldt County and try to give you
a little bit more visual picture of it.

SENATOR FLOREZ: Sure. :

M8, COLEMAN: You’re getting some photographs handed out to you that
show some maps and some images of the park itself. You'll notice from the map
that the entire lagoon is publicly protected except [or the one side of the casino,
It’s like a little peninsula, It’s not in green, but that’s county park. So, the entire
lagoon has been protected publicly through the acquisition of Harry Merlo State
Park. There’s also two other State parks right nearby: Patrick’s Point and
Humboldt Lagoon State Park,

This park is one of the many crown jewels of California. We have 278 State
parks in California. One of them is in that painting right behind you. It has
extraordinary resource values. It also has archeological values, and it has
recreational values. For natural resources, there’s a lot of listed species: snowy
clover, spotted owl, marbled merlet, steelhead, coho salmon. Youll also notice
from the photographs that there are Roosevelt elk, and then there's brown

pelicans, harbor seals. It's a very rich environment because it’s in an estuary, and
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anytime you have that kind of connection to the water, you have a very rich
ecosystem.

There's extraordinary natural scenic views because it's basically a pristine
lagoon, except for the one site; and so, it gives a very unique view of that area.
And it also has, what we call, a dark sky landscape. There are \;ery few of these
places left where the sky actually gets very dark at night, because there are so few
places that there are lights that are created,

People come to this park. We get about 63,000 visitors a year, and they
come to kayak, 'bike, hike. It’s a quiet park. It’s sort of .a sensitive kind of place
where you can really renew your spirit, It’s that sort of experience.

The cultural resources are extraordinary, There’s all kinds of archeological .
sites. A tree fell down last year, and just in falling, it unearthed a burial site. So,
it's very, very rich. It’s been used by Native Americans for centuries.

So, from our perspective, the casino there on the very end would have
profoundly altered the experience of the park. It would have profoundly altered
the feel of the park and the view of the park and the resources of the park. My
colleagues will speak more to the effects on the fish and wildlife as well as the
water quality, but from our perspective, the kind of impact of the traffic that would
come through—it’s just like if you look at the painting behind you and imagine a
casino on there. That’s Point Lobos. It completely, permanently alters this park.

My charge as Parks director is to articulate for the public what effects it
would have on a park, and our job as a department is to protect these places in
perpetuity, Our first State park was created in 1864 by Abraham Lincoln, and
the language used when he created it was: This place is set aside for “ . .
recreation . . . inalienable for all time[s].” And that’s been sort of the spirit that all
these State parks have been created.

There've been a lot of threats to State parks in the past, and they've all been
resolved through creativity, And so, we looked at this compact as ;a creative
solution to avoiding destroying a State park that is such an extraordinary
resource, so that this place is preserved in perpetuity for future generations.
That’s the charge that we have,

So, with that, I’'d be happy to answer any questions.
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SENATOR FLOREZ: Thank you. Any questions, members?

Senator Romero,

SENATOR ROMERO: Okay, 62,000 annually. Do you keep data in terms
of who comes to the park—ethnic/racial data, income, socioeconomic? Is there
any data that you can provide to me as to who uses this pristine park?

MS. COLEMAN: It's a day use park, so we dont have overnight
reservations, because that would be the only place wherg we would get zip codes.
We don't collect data by race, and so, I wouldn’t be able to tell you what the ethnic
makeup is. We receive a lot of tourists who are coming up and down the
California coast. And so, this is one of the tourist destinations,

SENATOR ROMERO: It would be for kayaking. It would be for what else?

MS. COLEMAN: Hiking, mountain biking, fishing. It’s a very popular
fishing area. The whole lagoon that you see is managed by Fish and Game, and
my colleague can speak to that, So, there’s a lot of hunting in that area as well.

SENATOR CHESBRO: Mr, Chairman, along the same lines . . .

SENATOR FLOREZ: Sure. Go ahead.

SENATOR CHESBRO: Part of the answer is going to be the same because
of the day use answer, but you also have a State park adjacent—Patrick’s Point-
that has very well-developed camping facilities, Do you keep data on where the
people come from, even if it’s not ethnic?

MS. COLEMAN: We haven’t collected data by zip code in the past, but our
reservation system, when you sign up, you’re giving information to it. We've been
starting to ask whether we could start checking this data for all of our parks by zip
code so that we could start identifying who’s coming to our parks from where,
because it’s a really good question. The problem is, they hold the data because it’s
a private company. It’s something we'd have to work out with them,

SENATOR CHESBRO: The reason I ask that is because—and this is
anecdotal, I admit; it's less scientific than the earlier survey. But when I tell
people I'm from Humboldt County, one of the very first things they say to me is,
Oh, Pve stayed at Patrick’s Point State Park, Humboldt County people don'’t stay at
Patrick’s Point State Park. They walk on the beach and go home at night. The
campgrounds and the parks are occupied by people from all over California;
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frankly, from all over the country because Redwood National Park is close by, and
that’s a national attraction. And so, there’s people from everywhere. And as far as
the ethnic makeup, I think that’s anybody’s guess.

MS8. COLEMAN: Right. Every one of you has a park in your district that
has got some kind of very special, sort of sanctuary sense to your constituents.
And so, imagine that particular park in your district having a casino put in the

2,

middle of it, You can imagine the outcry that there would be, and that’s what I'm
trying to communicate here, It is far in the north, there’s no question; but it has
extraordinary values, and it is of statewide significance. And my charge as the
Parks director is to articulate as well as | can the importance of these places not
only for us, but they were entrusted to us by previous generations, and it’s our
responsibility to protect them for future generations.

SENATOR FLOREZ; Great.

SENATOR ROMERO: But also, as well, too, this is—at least where the
casino would have gone—this is sovereign land. '

MS. COLEMAN: Absolutely.

SENATOR ROMERO: There’s a recognition of that as well. Is there any
concern—and we heard from earlier testimony that they believe that they could
have developed this site, preserving the pristine conditions, and still have adopted
environmental mitigation. Do you believe that they would have been incapable to
have done so?

MS. COLEMAN: We don't believe you could mitigate the impacts of a casino
on that State park experience. And I would defer to my colleagues for the water
quality impacts, ' .

If you'll notice from this image, in the second image, the water doesn’t
circulate in that lagoon. So, there’s enormous water quality implications. And
that was one of the reasons why they've also testified that they hit such a wall
when they were negotiating with the State, because we kept pushing back because
this is such a very sensitive environment,

SENATOR FLOREZ: Okay. Any other questions? And in terms of,
Everyone has one in their district, you haven’t been to Bakersfield.
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MS. COLEMAN: Not everybody has a State park, but there is some open
space, special area that [ think everybody in their district has. It might even be
the local soccer field. But it's a place where the public goes and they love and they
tréasure it.

SENATOR FLOREZ: ] gotcha.

MS. COLEMAN: And that’s what I'm trying to communicate, because
realize—you know, you're from the Central Valley. You've got the San Joaquin
River Parkway area near you, and if you put a casino in the middle of that, ydu’d
probably hear from some of your constituents.

SENATOR FLOREZ: Sure., Exactly. Especially if it was moved there or
near there. Absolutely. That’s probably upcoming. '

Is there any other comments by the members? OKay, let’s go on, Thank
you,

MS. SARAH CHRISTIE: Good evening, Senator Florez and members of the
committee. Sarah Christie with the California Coastal Commission. _

I'd like to start by saying that it’s the Comimission’s strong feeling that
development of a casino at this site would be seriously nothing short of tragic.
We're very concerned about the unmitigatable impacts that Ms. Coleman spoke
about. The idea of putting a casino on that site is so totally out of character with
the remainder of the area, there’s nothing that you could do to mitigate the
impacts in terms of the noise, the traffic, the ancillary disturbance, It simply can'’t
be mitigated on a global sense.

On a very specific sense, that site is a small site. It’s only twenty acres in
size. While it is a sovereign nation, that area of Humboldt County is governed by
the Humboldt County Local Coastal Program, and there are some very specific
‘'wetland setback requirements, building height requirements, lighting, and offsite
sign and other regulatory requirements that apply in that area through the Coastal
' Commission’s certified LCP. It would be extremely difficult to meet the
requirements of the LCP on that site. And that goes to Senator Romero’s question
about: Could the environmental impacts be addressed?

The Commission is the agency that analyzed the EA that was prepared by

the tribe that concluded that the environmental impacts would be met, and our
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analysis of that came to the conclusion that they could not in fact be met. There
were several statements made with no supporting data. There wére conclusions
drawn with no supporting analysis. And so, we are not at all confident that the
environmental concerns of that site could be addressed in any realistic way.

Ms., Coleman mentioned the water quality impacts. The Coastal
Commission does have within its jurisdiction the requirement to protect coastal
marine waters. The likelihood of a sewage spill in addition to the nonpoint source
runoff from all of the hardscape associated with the development there essentially
increases the risk of significant water quality impairment to the lagoon that is just
unacceptable. You've heard in earlier testimony today that this is one of the last
naturally functioning lagoons left in the State, and we believe it's of primary,
primary importance to protect it.

It’s designated as Environmentally Sensitive Habitat Area under the Coastal
Act, which is some of the most highly protected habitat designation in the State.
That being said, we're very concerned that if the compact were not to be ratified
and development were to go ahead, that it would be very difficult for us to protect
those resources in the way that the California voters expected that they would be
protected when they voted for Propos.ition 20 back in 1972, So, the concems that
somehow these environmental issues can be addressed and that it's just the
agencies who are proposing that they can’t——.wcll, we’re proposing that they can’t
because we have very specific analysis that shows why they can't be met.

Just also to Senator Romero's concern about agencies don’t necessarily
represent the Legislature—the Coastal Commission does have four members
appointed by the Pro Tem. So, we do, in essence, reflect the interests of the
Legislature and specifically the Senate.

With that, I'm just going to reiterate that the Coastal Commission strongly,
strongly supports the concept of moving the development potential of this casino
offsite. Barstow seems like a logical place to put it, and if we can put this issue to
rest, settle the longstanding litigation that’s beén going on, and have some
assurance that this site will be protected in the manner in which it so richly
deserves to be, we think that would be a terrific accomplishment for this
Legislature on behalf of the people of Califomia and all of the millions of voters
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who come to enjoy the coast and the serenity of a coastal experience that the
Coastal Act has protected for all to enjoy into the future.

' SENATOR ROMERO: Mr, Chair, can I ask? Again, too, this statement—
Barstow is a logical place to putit. .. '

SENATOR FLOREZ: Right. Why is that?

SENATOR ROMERQO: Why is that? And does the desert deserve any less
protections than coast?

MS. CHRISTIE: Absolutely not, Senator, and I'm glad you asked for that
clarification because that’s certainly not what I meant to imply.

SENATOR ROMERO: Then explain the thing—Barstow is the logical place
to put it. |

MS. CHRISTIE: Barstow seems like a reasonable place to put it, given the
fact that the city has expressed an interest in having the casino put there.

SENATOR ROMERO: So, if Blythe tomorrow or Los Angeles tomorrow or -
Monterey Park tomorrow—-if any city says, I want revenue for my city—my god,
ship them out,

MS. CHRISTIE: My understanding of the baseline environmental situation
of the Barstow site compared to the baseline environmental situation at Big
Lagoon, it seems like a reasonable tradeoff [rom an environmental standpoint.

SENATOR ROMERO:; I find that answer to be dissatisfactory. It just seems
like I find no reason behind it except, basically . . .

MS. CHRISTIE: Well, there’s no endangered species on the site in Barstow,
to my understanding. There’s not the same degree of scenic and visual protections
that exist in the LCP. o

SENATOR ROMERO: Anybody who appfeciates the desert as I do, I take
offense to that comment. The desert is beautiful. I hope that one day you can get
out there and take a look at it. _

MS, CHRISTIE: And I would agree with you. It’s my understanding of this
particular site, where this casino is proposed to go, that the environmental
concerns are certainly less than they are at the Big Lagoon site. If we're going to
have a casino at one place or the other, it’s the Coasta.lICommission’s position, as

the agency that’s protecting our coast . . .
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SENATOR ROMERO; [Inaudible.]

MS. CHRISTIE: If this hearing sparks that effort, I think it would probably
be a proud day for California.

SENATOR ROMERO: [Inaudible.]

SENATOR FLOREZ: Any other? So, there’s really no rationale, in other
words, other than the environmental baseline—that it’s less in the desert than the
other.

MS. CHRISTIE: And the existing land use protections that specifically
apply to this section of the coast—that would all be violated, basically.

SENATOR CHESBRO: With all due respect to Barstow—Barstow or a
pristine, undeveloped lagoon? You know, I would say that any site ought to have
an environmental assessment, and it ought to be looked at from the standpoint of
its environmental impact, but I think we're talking about within the generally
urban developed area of Barstow. We're not talking about putting it out in the
middle of the desert where there’s endangered species that I know of, and nobody
has charged that. The environmental groups, I think—that I hope are still here
and haven't been worn down by this procedure at this hearing—certainly would be
concerned if it were being proposed to be put in a place that was of significant
environmental sensitivify. I would be, too, but I haven’t heard that.

So, simply to throw it out and say it might be as environmentaily important
as Fish and Game, State Parks, and the Coastal Commission thinks Big Lagoon is,
really does not weigh on an equal basis. If what you say, Senator, is correct, that
it is an environmentally sensitivc site, then j'es. But nobody’s presented any
evidence that I've seen or heard to that effect, other than just a general statement ~
timt the desert is important. I agree with you—the desert’s important. If Ithis were
in downtown Eureka where the reservation was located and there’s a tradeoff
between one urban area and a.r_mtl;er, then 1 thmk it would be a pretty fair
comparison,

SENATOR VINCENT: Mr, Chairman? I doubt very seriously if Barstow
would like to have that casino if they didn’t have slots.

SENATOR FLOREZ: That’s one other feature of the environment.

SENATOR VINCENT: That's it—the slots,
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SENATOR CHESBRO: And by the way, with regards to understanding the
Legislature, I hope it doesn’t cause any trouble with her current employer, but
Ruth Coleman worked for the Senate Democrats—Ior how long?

MS, COLEMAN: Ten years.

SENATOR CHESBRO: Ten years. Thank you.

SENATOR ROMERO: That’s a Davis appointment. It’s a good thing you've
only come before us right now, though.

SENATOR FLOREZ: Great. Thank you. Go ahead—if you want to go.
ahead and proceed.

MR. L. RYAN BRODDRICK: Mr. Chairman, members of the committee,
thank you for the opportunity to address you this evening. I'm Ryan Broddrick,
the director of the Department of Fish and Game. I appreciate the late hour, and I
will try not to duplicate,

SENATOR FLOREZ: Oh, it’s not that late. It’s 8:30. I mean, let’s put it in °
perspective. I'm sorry if people are having to sit through, but if this had been a ten
o’clock hearing in the morning and we were proceeding on it, it’d probably be just’
fine. So, go ahead. We're moving on,

MR. BRODDRICK: Thank you, sir.

I'd like to focus on kind of a unique ecological function that the Big Lagoon
provides, We have the 1,600 acres we'’re responsible for, for the management of
the surface area, the mean high-tide issue, and lagoons along the Pacific Coast
and across the California coast; 1,1-00 miles of our beautiful coast and the entire
Pacific Coast that provide a unique ecological function. And there are functions,
frankly, that have been in peril not just in California but across the western United
States. '

To give you some semblance of why we care about the uniqueness of the Big
Lagoon, in addition to the species identified by Director Ruth Coleman-—I won't
duplicate those—but October-February timeframe, it's a critical area. Over
642,000 shorebirds, migratory birds, use this lagoon. Now, why do they use.that
lagoon? Because of the dynamic of that lagoon: It’s barred from ocean influence
for a portion of the year. It does breach periodically. It creates one of these really
unique ecosystems that, frankly, we don’t see much in California anymore, but
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which we have spent an immense amount of time and public interest and public
support through various bonds in restoring.

As an example—not to leave any of them out—but to give you an idea of
Bolsa Chica, I was down there two weekends ago, and the wetlands restoration
there has been twenty, twenty-five years in the making— _ expense of the
acquisition of the uplands and the tidal restoration of about $200 million when
-all’'s said and done. The benefits there to marine species, the nursery area for a
variety of important economic and recreational fishes, the aesthetic beauty of the
area, it’s very much similar to the Big Lagoon, but it’s not surrounded by
Huntington Beach, And yet, the _funcﬁona of that particular lagoon provide
benefits for a broad range of species, both marine, terrestrial, and certainly the
aesthetic and humankind; which is, we can’t forget, people need to be able to
touch and taste and feel these natural resources to continue to support and have
an appreciation for them., ' '

Importantly on the coastal communities that you've been watching in the
news recently is the declines of salmon populations out of the Klamath. The role
of inner-tidal lagoons and lagoons such as this property is important for nurseries.
It provides a function. We have been resolute in the department, I think, in a fair
fashion of being concerned that because lagoons and natural lagoons-—-la.goons
that breach on their own without intervention of the Corps of Engineers to open up
the breaches that we've had to do in some other areas—are fairly unique and they
are one of the critical environmental rocks or ecological rocks—community rocks—
that we've built the restoration of anadromous fish on—steelhead, coastal
cutthroat, chinook, coho salmon—we have put millions of dellars—you have put
hundreds of millions of dollars—the Legislature has directed the department to put
hundreds of millions of dollars into the restoration of coastal streams,

We did not do this. We recognize that this property is sovereign nation. We
respect and work both in restoration projects and in regulatory processes with
~ sovereign nations as an equal. When we went to the Attorney General—and this is
from the Wilson Administration through the Davis Administration, thfough the
Schwarzenegger Administration, and I have served on all of them—we have been

consistent in the message: We respect the sovereign land issues, but from a
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broad, statewide policy issue, this particular lagoon is a precious commodity. The
Klamath alone influences the recreation and commercial and aesthetic use of
salmon on 700 miles of California’s coast.

So, it was with those intents—and not to make judgments-~but to do our
best, as a public trustee agency representing the diversity of habitats that are
there, to encourage and to provide technical support and altermatives to the
Attorney General. We are a client of the Attorney General. The interests we're
trying to serve there, we believe, is in the interest of continuing the legacy that you
have all participated in with respect to anadromous fish restoration, with respect
to diversity of habitats. With all due respect to the development issues, lagoons
are one of the few habitats that really are kind of a one-tragedy threshold, We
have watched coastal lagoons that have developed invasive species that were in
fact toxic. We've had spills where a functional lagoon is in fact terribly
deteriorated.

And so, it’s with an abundance of caution that we did this, but with great
respect to the Indian tribe, _
| SENATOR FLOREZ: Great. Thank you all. Any questions?

Let me ask you, if 1 could, just Fish and Game—you might have been here
carlier when I mentioned. . . . you mentioned that Fish and Game is trying to be
consistent through this process, particularly when it comes to sovereignty. Let me
ask you about Yurok and the Klamath. Is that any less important?

MR. BRODDRICK: No, it's not. Infact..,

SENATOR FLOREZ: Where were you guys during that compact
negotiation? Should the committee say “No” to that because there’s some
environmental concerns there? . |
_ MR. BRODDRICK: I'm not familiar with the particulars of the compact
issue specifically,. We have been working with the Yurole—the Hoopa and the
Yurok—on the restoration on the Klamath, the through Shasta, the
Trinity, but I have not worked in the context of the compacts.

SENATOR FLOREZ: Okay. But I guess inequity--as you mentioned,

consistency—what makes the lagoon so much more precious than the Klamath? 1
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know everybody’s got something in their district they like more, but I'm just trying
to . .

SENATOR CHESBRO: There's a town at the mouth of the Klamath. I;’s
called Klamath.

SENATOR FLOREZ: Thank you, Senator Chesbro. I didn’t know that.

SENATOR CHESBRQ: Well, I'm from the area. I live there.

SENATOR FLOREZ: Yeah, I know. I used to chair the Water Committee as
well in the Assembly.

In terms of looking at the Klamath and looking at that Yurok—particularly
the Yurok—compact, environmental issues there as well? No? )

MR, BRODDRICK: I'd have to go to that specific date and time and pull it
up. I briefed for this, and I was familiar with these issues.

SENATOR FLOREZ: Qkay, I got it. I'm just wondering, as we're making
comparisons—deserts/Klamath; you know, Barstow—they're all ﬁﬁaﬁne areas that
some people think are pristine and some people don’t. It’s just a question of what
levels, This is important because it’s in front of us, no doubt, and that’s the issue,
But I'm just wondering, as the compacts come through, are we vetting them
through the same, if you will, process as we are this compact? And this compact
is the highlight because we're moving it because of the environmental sensitive
nature of everything you've just mentioned. But I'm just kind of wondering where
on the pecking order folks are on other parts of the State. As Senator Romero
said, there isn't a issue, obviously, in Barstow, but on the Klamath, there
are significant issues, obviously. Water issues particularly. And I'm just kind of
wondering if that vetting process takes place for all compacts going through, if you
will, the process with you folks. And it’s a real policy question; a question the
committee needs to understand a little better.

Does every compact go through this vetting process with you?

MS. COLEMAN: I can only speak for State parks. This is the only one
that’s surrounded completely by a State park, and so, our views of it have been
very strong. If they were proposing a casino right in the middle of, say, Anza-
Borrego State Park’s desert—you’re absolutely right, the desert is an extraordinary
resource and incredibly fragile. And so, we look to our properties. As the State
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Parks director, I'm charged to look out for the State parks, so I don’t go beyond
that.

SENATOR FLOREZ: Okay. Appreciate that.

MS. CHRISTIE: And just from the Coastal Commission’s perspective, it's
my understanding that this is the first tribal casino that we've ever attempted to
assert federal consistency jurisdiction on. So, I think this is our first experience
with the compact. ‘

SENATOR FLOREZ: And the casino above, we just mentioned earlier?

MS., CHRISTIE: Again, [ can certainly check on that if the committee’s
interested, but it's my understanding that this is the first time that the
Commission has exerted our federal—or attempted to exert our federal consistency
review authority over the building of an Indian gaming casino.

SENATOR FLOREZ: Sure. And to the question I asked earlier—if the tribe
now wanted to build its own hotel/ resortla.nd no gaming on it at all—what position
would that put all of you in?

MS. CHRISTIE: We would have all the same concerns again,

SENATOR FLOREZ: You would.

MS. CHRISTIE: Yes, we absolutely would. To what extent we wouldlbe able
to exert our authority over the project to affect the outcome is anybody’s guess.

SENATOR FLOREZ: The only reason we're exerting power in this case is
those slots that Senator Vincent's talking about. In other words, if you want the
slots, you've got to , . .

MS, CHRISTIE: Well, our authority is triggered by a federal action, or a
federally Iapproved action, and I'm certainly not an expert on how the Indian
gaming gets approved. But in this case, because there was a federal action being
taken by the Bureau of Indian Affairs, that opened the window for the Coastal
Commission to exert federal consistency review,

SENATOR FLOREZ: Gotcha. Senator Soto, then Senator Romero.

SENATOR SOTO: 1 was just curioﬁs. I wonder how much good it would
do--I think it would be horrible to do this—but how much information there is on
the generation of traffic on all the things that would be a negative towards having
the casino in this location; what would be the effects and what would be the
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SENATOR VINCENT: Personally, I think it’s nice. I think this proposed
casino on the beautiful beaches is something that they should talk about. As a
matter of fact, I think it’s a good idea not to build there. No question about it.

But I also would like to say that Mr. Virgil Moorehead, tribal chairperson of
Big Lagoon—I would like to tell him, even though they don’t have a casino here,
they’re going to do very well in Barstow. Very well. So, everybody should be happy
on this deal. Everybody should be very happy on it. 1 want to play some slots
there myself. [Laughter.]

SENATOR FLOREZ: Got your first customer.

Thank you all. We appreciate it. Thank you for sticking around. I
appreciate it,

SENATOR CHESBRO: Mr. Chairman? As they’re leaving, just let me say-—
fortunately, 1 think the respect level increased, but other comments were made
about environmental agencies and their connection to the Legislature. I just want
to express my utmost respect for all three agencies in their roles in protecting the
natural resources of this State and each of you for your leadership in those
agencies. [ called each agency up and raised hell when I disagreed with you, but I
think on the whole you play a very, very important role.

SENATOR FLOREZ: Thank you.

Okay. Let’s have our “Environmental Panel” come up. This is our last panel
of the evening. Thank you, members. Thanks for joining us.

Let's go ahead and begin. Any order. Just introduce yourself, and then
we’'ll go from there, _

MR. RUSKIN HARTLEY: Mr, Chairman and members of the committee,
thank you for inviting Save the Redwoods League to testify on this compact. My
name is Ruskin Hartley, and I'm Save the Redwoods’ conservation director. I have
a four-minute version, and 1 have a one-minute version, so I'll give you the choice
as to which ..,

SENATOR FLOREZ: Your choice. We're not going anywhere. Go ahead.

MR. HARTLEY: Il do the three- or four-minute version.

SENATOR FLOREZ: You got it.
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MR. HARTLEY: Let me tell you a bit about Save the Redwoods and why we
are involved in the effort to protect Big Lagoon.

Save the Redwoods League was founded in 1918 and has been instrumental
in acquiring more than six of every ten acres in California’s State redwood parks.
Save the Redwoods also works to protect fragile nonforest ecosystems and unique
coastal habitats associated with the redwood forest and also to ensure the public
can continue to experience these special wild places. Big Lagoon is exactly such a
place, as I think you've heard this evening.

We're involved in this compact for three reasons. First, the Big Lagoon
Rancheria is a sovereign nation that has both development rights at Big Lagoon
and under State and federal laws is entitled to develop a casino at Big Lagoon. It
is our assessment—and I think the assessment that youve heard from the
agencies—that the development of such a casinb would do irreversible harm to
truly unique, rare, and irreplaceable natural habitat in California. Second, the
compact is an enforceable agreement between the State of California and the tribe '
that will preserve this valuable and scenic place. And third, if this compact is not -
ratified, it’s clear we can alllclea.rly anticipate the development of a casino on one
of the last places a casing should be sited, as I hear some of the committee
members echoing.

Every year people travel to the Northern California coast to experience its
ancient redwoods and wild coastlines. Most travel along the Redwood Highway
where Big Lagoon—the southernmost of a string of three beautiful lagoons greet
some at the gateway to greater(?} national and State parks—itself is an
International Biosphere Reserve and World Heritage Site. I think Director
Coleman noted about 62,000 visitors to this place, but I think we need to put it in
context of what’s happening north and the investments that are being made there.
In the fading light of day with the sea mist hanging low over the lagoon, it is a
refuge of undeveloped calm, far from the lights, noise, and bustle of urban life.

Our interest in Big Lagoon dates back to the 1920s; actually, the genesis of
the State park system. In 1928, the renowned landscape architect Frederick Law
Olmsted, Jr., identified this stretch of coast that included Big Lagoon as, and 1

quote, “a most impressively beautiful coastal scenery to be seen from any
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improved State highway in the whole length of California.” And again, I believe
you got a picture of Point Lobos behind you, and that was one of the other points
that he had identified in those surveys, _

Guided by that survey, Save the Redwoods began its work in the Big Lagoon

area with the acquisition of 390 acres in 1930, and it became the introduction to
| Save the Redwoods’ larger projects on Prairie Creek just north of Orick. Since that
time, we have purchased more than 2,500 acres from willing sellers to protect the
critical scenic landscape and habitats of Big Lagoon. I think Director Coleman
passed a map around to you, and you'll note on that that today, almost the entire
shores of Big Lagoon are protected in either Humboldt Lagoon State Park or Harry
Merlo State Recreation Area. In addition to its scenic values, Big Lagoon is one of
California’s few remaining undeveloped coastal lagoons. And I won't go into that
because the director of Fish and Game spoke to that very well.

But I would like to just conclude to note the executive director of Save the
Redwoods League, Katherine Anderson, has been actively involved in searching for
all potential options to relocate the tribe’s right to establish a casino. Save the
Redwoods has invested significant time and energy in this project. After
exhaustive efforts by many, both inside and outside the government, it is clear
that this compact is the last best solution to preserve Big Lagoon, thereby
prlotectin'g more than 75 years of painstaking work to protect this beautiful stretch
of California’s coastline.

So, thank you for your attention this late in the evening, and I'd be happy to
answer any questions.

SENATOR FLOREZ: Thank you.

Okay.

M8, TRACI VERARDO: Thank you, Mr. Chair and members. Traci
Verardo, legislative and policy director for the California State Parks Foundation,
And 1 appreciate the chance to speak. Were a membership and advocacy
organization of 75,000 Californians who support our State parks and want to see
them open and accessible,

And let me just say, although we may.be relatively new to this issue
compared to others, like Save the Redwoods League, our organization throughout
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the State is involved in protecting our State parks from threats. At Anza-Borrego
Desert State Park, we’re working to try to prevent electricity transmission lines
through the park. At San Onofre State Beach, we’re trying to protect a toll road
from going through the park. We'e identified throughout our 278 State park
system, there are 115 current threats—and they evolve on a day-to-day basis—
current threats to over 73 of our State parks. Certainly, some are more egregious
and damaging than others, and we think a casino in the middle of three State
parks is certainly an example and meets the qualifications of an egregious
dcvelopmént proposal affecting our State parks.

Director Coleman mentioned the visitors to Harry Merlo. Of the three parks
in the area-~Harry Merlo State Recreation Area, Humboldt Lagoon State Park, and
Patrick’s Point State Park--therere actually a_nriually over 365,000 people—
Californians and out-of-state tourists—who go to these three parks to take
advantage of the recreation opportunities, In these three parks, we know that
there is camping, hiking, kayaking, wind surfing, boating, whale watching from the
bluffs at certain times of the year, picnicking, and a variety of other low-cost
recreational activities offered in these areas.

You've heard already some of the environmental impacts that would happen
with the development of a casino, and without judgment—it’s just & matter of
history—we know that development at the edge of a waterway is likely to
produce—well, almost certain to produce—nonpoint source pollution as well as
Increased phosphates and nitrates from water treatment and sewage treatment
systems that would be required of a casino. So, again, without judgment, we do
believe that is, of course, of history and it’s something that we should all be
working to prevent.

We support the compact, again, because it preserves these three State parks
from the kind of development that would really damage not only the ecology of the
area, but the visitor experience of the 365,000 people who come to these State
parks every year. We believe this is a situation unlike many others—that we
continue to fight on a daily/weekly/monthly/yearly basis of our State parks—
where there is an agreement that has been negotiated that preserves both the
protection of these sensitive lands and the right of an organization and a tribe to
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have economic self-sufficiency and sovereignty, which 1 kriow from previously in
this conversation was a concern—is a concern—of this committee. We think this
" is one of the few examples where a negotiated settlement can balance, and in the
Legislature’s view can balance, the competing interests of protecting and
preserving our natural resources and infrastructure for the future—which is part
of the charge of our State government—and allowing sovereign nations to have
some ability to provide for economic self-sufficiency in a way that doesn’t damage
the rest of the State. _

For these reasons, we urge the committee to support the compact, and we’d
be happy to answer any questions.

SENATOR FLOREZ: Any questions, members?

Pete, )

MR. PETE PRICE: Thank you, Mr, Chairman., [I'm Pete Price with the
California League of Conservation Voters. I''n as happy as everyone else is, I'm
sure, that I'm the last speaker of the night.

SENATOR FLOREZ: We still have public comment.

MR. PRICE: Il be very brief, I want to first say that CLCV, and I think
environmental or:ganizations in general, appreciates the work over the years that
the Davis Administration did, the Schwarzenegger Administration has done, and
the Big Lagoon Rancheria has done to come up with, as Ruth Coleman called it,
simply a creative solution. Just dealing with the facts on the table; one of which
includes this Big Lagoon, which is a unique site, and trying to solve it as best we
can with all the different factors, particularly given that we are dealing with
another sovereign nation and dealing with them on that basis.

You have not seen, certainly, the California League of Conservation Voters
casually asserting that this site or that site where a casino might be sited ought to
be protected. It’s not because we’re unaware of those sites or not concerned about
them. [ think it’s for two reasons. Number one, because these sites are on tribal
lands, and we recognize the sovereignty of that, it’s really not in our place to
engage in that to a great degree, I think. Although there are other stakeholders
here who would like environmentalists to always step up and say, Oh, that's a

pristine site; save that, we're not doing that. You haven’t heard us speak up about
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the other three or four casino sites in Humbeldt County or any others; not because
they’re not valuable lands one way or another. But Big Lagoon really is kind of a
cut above. It may not be the only‘site in the State that meets that test, but it is
one on the table today that is unique and pristine, and it’s for that reason that
we've taken a stand to protect the Big Lagoon. A lot of environmental groups have
been concerned about Big Lagoon for a long time, so we've seen this as a rational
and, all things considered, good solution, certainly, to protect Big Lagoon,

Il just say in closing, Mr. Chair, that I've sat here through the entire
hearing. I've been very impressed with the vigor and the agility you've used to
pursue your line of quéstioning tonight. We hope and expect that you'lll use the
same vigor and agility to come up with a solution that protects Big Lagoon.

SENATOR FLOREZ: Good point, Thank you, Pete., Any questions from
members? Thank you. '

Okay. We've now reached that time. Is tﬁere anyone from the public that
would like to make a two-minute statement?

MR. JACK GRIBBON: Mr. Chair and members, my name is Jack Gribbon,
Pm the California political director for the Hotel Employees and Restaurant
Employees International Union, now called UNITE HERE.

We are very, very much in support of this particular project for a whole
number of reasons. But the most important one, the one that we can speak to, is
that this tribe, in its wisdom, has made a decision to be a positive for the
community of Barstow and also a positive for the larger industry, I believe, in
California by agreeing to certain standards of worker’s rights that are beginning to
create an emerging standard in this industry, where no longer is the healthcare for
the tribal gaming industry in California on the backs of the taxpayers. No longer
are workers in the tribal gaming industry unable to have the respected voice on
the job, This tribe, along with a number of other tribes in this State, has agreed to
that approach. We think it’s extraordinary, We think it's wonderful. We think it's
something that you should support. And we think it’s something that will work to
the benefit of the City of Barstow long term by having good jobs; jobs that provide
good benefits, jobs where people can feed their children, put roofs over their heads,

and live a life with dignity.
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