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SV<Ua&l 21N Seetie a~ "State" means the State of California or an. authorized 
official or agency thereof designated by this Compact or by the Governor. 

SestioaJJ4 Seeliea loll "State Oaming Agency" means the entities authorized 
to inve~tigate. approve, regulate nnd license gaming pursuant to !he Gambling Control · 
Act (Chapter 5 (commencing with section 19800} of Division 8 of the Business arul 
Professions Code), Of any successor statutOry scheme, and any entity or entities in which 
lbat auth~rity may hereafter be vested. 

. Sestjog 2.2$ Seetfen 2,a, "State Designated Agency" means the state entity or 
entities de$ignated or to be ~ignated by the Governor to exercise rights and fulftll 
responsibilities established by thi.~ Compact. · 

Scsf9Q1~ Seet.iea l.a; "Tribe" means the Big Lagoon Rancheria. a federally 
recognized· Indian· tribo -listed .Jn.. 1M ·F'edetal. Register. as ... the Big .laSOOtl. :R~~~~. 
California, or an authorized official or agency thereof. 

S~P 2.l'Z SM!UeB 1.l& "Tribal Chairperson" means the paxson duly elected 
under 1hc Tribe's Constitution to perfonn the duties a«ogdant tg that gt!o wich ar; 
specified therein. W.Ciuding serving a& tho Tnbe's official representative. 

Sesdgn 1,Z8 See&iea ~9 "Tribal Gaming Agenc:y" means the person, agency, 
board. committee. commission, or council designated under tribal law, including, but not 
limited to. an intertribal gattling regulatory agency. approved to fulfill those functions by 
the. NIOC, primarily responsible for carrying out the Tribe's regulatory re8ponsibilitics 
under IGRA and the Tribal Oaming Ordinance. No person employed in, or in coMection 
wilh, !he management, .supervision, or conduc:t of any Gaming Activity may be a member 
or employee of the Tribal Gaming Agency. 

SEctiON 3.9· SCOPE Q[ gASS Ul GAMffl§ A!i'IUQRIZEDs 

Section 3.1 Authorlred and Permitted Class m Gaming. 

(a) The Tribe is hereby authorized to operate only the following Gaming 
Activities under the terms and conditions set forth in this Compact: 

(i) ~aming Devices. 

U1l ~Any banking or percentage card games. 

£iW ~Any devices or games that are authorized under S(atc law to me 
California Smw Lou-cry. provid~J that the Tribe wUl not offer sucll 
game$ through use of the Internet unles~ othcl'lt in the St:ltc :u:e 
pcrmitttd to do so under state and fedcr~ lawT · 

1. 
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the winnings but shall award reimbursement of the :unounts wagered by the patron which 
w~re lost as a .rc.:~ult· of any such failure. The CO&t and expenses. of such atbiuatlon shi111 be 
initially bome by the Tribe. but the arbitrator shall award to the prevailing party its costs 
and expenses (but not attorney fees), Any party dissatisfied with the award of the 
arbitrator may at lha.t pany'$ election invoice the JA..\1S Optional Arbitration Appeal 
Procedure (and if those rule.s no longer exist, the closest equivalent); provided that the 
party mating such election must bear all the costs and ~xpenses .of JA.\fS and the 
arbitrators as~odated with the Appeal Procedure:, regudlc:ss of che outco~M. To 
effectuate its consent to lhe foregoing atbitration pro«4urc, lhe Tribe shall, in the 
e~ercise of its ~overcignty, waive its right to a$Sen sovereign immunity in connection 
with the a~:bittator's jurisdiction and in any ~tate or federal court action to (i) enforce the 
patties' obligation to arbitrate, (ii) confinn, correct. or vacate the arbitral award rendered 
in the arbttration puzsuant to section 1285 c:t seq. of lhc Califomia Code of Civil 
PrOC¢dure, or (iii) enforce or execute a judgment buod upon the awaxd. ~(~ri~ !'~~ . . . .. ......... -· ... ......... . . 

-·· ... .. not- tCJ"D$'1f; .. l.tfcf· wut··-wwt!, .. an}'" d'eferu~rl1legiii8 llnpropei ··\,-eniiC' or forum non 
conveniens as to the jurbdiaion of any state or federal court locared Wlthin. seventy-five 
(75) mile radiu.s of the ~ in any sucb action brought with respec.t to the 
arbitration award. 

SECTION u.o. OFJf· BESERYATION ENYIRONMENI AL AND ECONQM!~ 
IMPACIS. 

{Addi'tkmal fangUQfl n.tllY be develop~d depending upon ~ localt4n an4 
r · circumvtanceR] . ' . 

. ! 

SC(UOG 11.1 1 TribaJEnvfronmentallmpactRepOrt. 

(a) Before the commencement of any Project as defmed in Section ~~ 
herein, th~ Tribe shall cause to be prepared a tribal environmental impact report. which is 
hereinafter refCI1'cd to as a :I'EIR, analyzing the potentially 11ignificant off-reservation 
environmental impacta of the Project pursuant to the process sel forth in this SECTlON 
11.0; provided. however, that information or data which is [efcvant to such a T.EIR and is 
a matter of public record or is generally available to the public need not be r.!peated In its 
entirety In the TEIR, but may be specifically lncorporate4 by reference or cited as the 
souree for conclwioJU stAted therein; and provided, further, that such information or data 
shalJ be briefly described. that its relationship to the TEIR shall be indicated, nnd that rhc 
source thcr~of shall be reasonably available for inspection at a public place or public 
building. If. piJlSUAD[ to 'he National eovironmenta} Potjcy Ag C'NEPA"l· the Tribe .Rf 
rJJe fxdew rovemmsm conduct i\Dd js~uc an gwitonmnetal asss;sment or jmpA££ 
~ratemmt £l9gethcr. ''b"EPA ~msJje~" l. the repoos. studieA.J»r.venhaJld.othgr documems 
~Pi!Wt for !he NEPA Stydjl(§ sl)all be deemed so sufficjeptlv.sksm Wq jmpw pf ~ · 
[!Wposs;d .omjGJ:J. a,gg rhe; 00((51,.1\!l'l!J.J~Quire<l to mitigate lhgse imna£!~, The TEIR ~h:.ll 

l Se.:ti<lr..s 11 .1 du'ou~ I L7 iJ;We lle<!n .:leliber:lle!} ()milttd. 
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provide detailed information about the Significant Effect(s) on tl'le Off-ReserVation 
Environment which the Project is likely to have, including each of the matters set forth in 
Exhibit A, shnll lln ways in which the Significant Effects on the Envuownent might be 
minimized. and shall include a· detailed statement seuing fonh all of the following: 

(1) AJ! Significant Effects on the Environment of the proposed 
P<ojett; 

(2) Identification of: 

(A) Any Significant Effoct on tho Environmeru: that ·cannot be 
avoided if the Project is implemented;· 

(B) Any Significant Effect on the Envir<mment that would be 
.... .. ir;~y~~\l~~.if.P.J~.~j~.is WJP.~m.qt,~~.. .. . . .. , ·v .. 

(3) Mitigation measures proposed to minlinize Significant Effects on 
the Environment. Including, but not limited to, measures ~ 
Dfaf:t ~feo.•e&Mer 19, ~ reduce the wasteful, inefficient, and 
unnecessary consumption of enbrgy; 

(4) A range of reasonable alternatives to tbe Project; provided that the 
Tribe need not Q<ldress alternatives that wouJd cawc it ro forgo its 
right to engage in tlle Gaming Activities authorized "y this 
Compact on its Indian Jan«b; 

(S) VV'hether any proposed .mitigation wouJd be reasible; 

(6} A».y dilect g:rowth·inducillg impacts of the Project; and 

(7} Whether the proposed mirigation would be . effective to 
.substanrially reduce the potential Significant Effects on the 
.Environment. · 

(b) In addition to the information required punuant to $ubdivisioa (a). the 
TEIR shall al$0 contain a swement briefly hidicating the reasons for detctmining that 
various effects of the Proja-"1 on rhc off-reservation environment m not significant and 
consequently ha1:c not b.:en discuued in d~tail in the TEIR. Tn the TEIR, the direct and 
Indirect Significant Effects on the Ofi'·Rellervation Environmtnt, including each of the 
irems on E.'\b ibit A. shnll be· clearly identified and described. giving due consideration to 
both rhe short-term and long-te£m ~ifects. Tbe discussion of mitigation measures shall 
;,!~scribe feasible mt!asurcs ,.,.·hich could' minimize signific:ant adv~r:<~e effects, ar.d. sbaJI 
J1:>1in~i!ih hetwccn ·tho:: mca.smes that sre proposed by rhe Tribe and nrca..;ures propo.~~ 
b)' orller~. \Vh~ce '~''«~ measures arc availa:bl.: co mitigate an eff~. c;~ch shall ~ 
Jiscusscd nnd 1he bn..;is for sele~ting a peu1icular measure shall be identified. Fonnulation 
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oi mitigation measures shall not be deferred until some future time. The TEIR shall also 
describe a range of r<!asonable nltcmatives to the Project or to the location of the Proje<.-t, 
which would feasibly attain most of the basic objectives of the Project and which would 
avoid or substantially le~sen any of the Significant Effe<:ts on the Environment, and 
e"aluate the comparative merits of the alternatives; provided that the Tribe need not 
address alternatives that would cause it tO forgo its right to engage in !he Gaming 
.~ctivities· authorized by 1his Compact on its Indian lands. The TEIR must include 
sufficient infonnation about each alternative to allow meaningful evaluation, analysis, 
and comparison. The TEIR shall also contain or incorporate by reference an indclt or 
t:lble of conU!nts and a summary, which shall identify each Signifkant Effect on the 
Environment with proposed miti.g~on measures and altem.atives that would redu<:¢ or 
avoid that effe<:t, and issues to be resolved, including the: choi<:e among alternatives and 
whether and how. to mitigate lhe Significant Effects on th.e· Environment. Previously 
approved land us~ .~acumen~ •. ~c!u~~~·. ~~! .~~tJ.~i~. t?, .~~~~. pJ.aN.J .... s~ific .. piBru,. . . 

.. mi'lociircoastar plans, may be used in cumulative impact analy~is. 

Section 11.2 Nottce of Preparation otDraft TEilt 

(a) L'pon commencing the preparation of the draft TSIR.Ibe Tribe shan issue 
a ~otiee of Preparation to the State Clearinghouse in the State Office of Planning and 
Reseazch. ("State Clearinghouse''}, 10 the City of [if applical>leJ ("City"}, and to the 
County for dJstribution to the public. The Notio: shall provide alllntere.sted Persons with 
information describing the Project and its potential Sign.ificant Effects on the 
Environment sufficient to enable lllterestcd Persons to make a meaningful response or 
comm¢nt. At a minimum, the Notio: shall include all of the following information: 

( 1) A description of the Project; 

(2) The location of the Project shown on a detailed map, preferably 
1opographical, and on D regional map: and 

(3) The probable off-reservation environmental effects of the Project. 

(b) The Notice shall abo infonu Interesred Persons, as defmed in Section 
2.17. of the preparation of the dr.ltt TEm and shall infonn them of the opporumitY to 
provide comments ro the· Tribe within lhirty (30) days of the date of tho receipt· of the 
Notice by the State Clearinghouse, the City, and the County. The Notice shall also 
r~c.ue:~t Interested Persons 10 identify in their comments the off-reservation envii·onmental 
is~ues a•'ld r~onable mitigation measures that the Tribe should explore in the draft 
TEI.R. 

Stdion 11.3 Xotire of Completion of the Draft TEI.R. 

(a) Wilhin no l~s ihlm L'tirt)' (JOi days following Lhe receipt of rhe ~otic~ of 
Preparation by me Swe Cleannghou:se. the Ciry, and th~ County, the Tribe shall ii!c l 
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eop.y. .of d,le draft. 'q:IR; and a. No.~~ of Gomplt<tion with the State Clearinghousc •.. the.. 
S:tate Gaming 'Ag~mcy, the City. tb,e .. Co.unty. and the California O.epmmcnt of. S~ticc. 
The Notice of Completion shaH include all ~f the following infonnati.on~ 

( 1) A brief descriptioo of: lhe Project: 

(2) The proposed location of the Project; 

(3) An address. where ~pies .of the draft TEIR·are avtti.lablc: and · 

(4) Notice of a pefiod of forty-five ~45) days during which the Tribe 
will receive ·conunents on lhc d!:aft TEIR. 

(b): The'.Tribe wiU sl;lbmit .. ~ (iO). :~pies .. eacb. of . tJie·dr~ ~IR·;and thcs 
Notice ot Completi(m.tc:ulie County,= w.lrlc.h will be wecf to pose pUblic·~ oflhe draft 

...... :iel.~;af .. ~·offl~of·~·~owujr·,~·of:s~;~'w.~rufuiS!i: iliep\ibfiifioii~ .. iQ-- ..... · ... : ........... · -.. r .. ...... .. 

. ~ ·=P.l$1W,'·.h~~ ·s~'iP!,:.;t~ 'C~9•1#ty; .The c~·i~tuf'$,balf.~·~ .. be';':S~·!~Q :s.eni~· upi . . . 
timety.mannu· tf;te .. ~:. ()f; CQIPt!letion. ro all lntercst'od,· P~ wb~: futCr~~.. . . 
PersonuhA.lJ.: be identified by the Tribe for the· Cowny; to the (:XtenHt can idtbrlfy rJi~: . 
!:he Tribe ·aJso will. st~bmit t~ (10') ~pies· each of the draft: TEIR: and t!;lo Noti~· of 
Goniptetion .tO-the· City •. Jn iidd'ition, the tribe· will provide public. notice by at least :one of 
tl).e~u~speCW,~·l#~~= . . . . . . . .. .. : . . · . : . . · .·· 

. . ~ '..... . 

(1) · Publication at least one-time by the Tribe ln a newspaper of·general 
ci.rc\llatiOti .in the area affected by the ·Projea. Cf more than· one 
area ia .aff~ed,:the notice sh~l be .publuh~ j~. tlte ·news~ of 
.{~~~ ., ~~pn, .. ~~.~~:. ~on~ .. ,;the: :~ewa~.a~ . !~f ·~~!~: ~ 

. . ... . :.c~tton~lil:=tb~e~;,or: .. :.:::.·.: ,:,.::.: . ..... :·. ::. ::·: :.:::: .. :: ...... :· .. . . ··· . . 
• ...... •, 10'· .,· · •• • ,,. •'•, •• •• ,•, • •, • •• • ,, ,:• •• ••• • • ... ... ········· .. ··.· .... ..... ... . · .... .......... .. .... ......... ... , ..... .... .. .... ············ t·•··"· ······ ·· ........ ... ... ······ ·········· .. 
(2) Direct mailing by the Tribe tO· the ownera and' ()C{!upants of 

property adjacent·.ro, but outsJ~ the Indian land& on which the 
PtOj~,fs to be J~ated. ·~ of~~. p~operty ma:U be idei:ltifi~ 
as idio'»n <111 W,c liucst·.eq,Wimion weslmcntrolt:' . . : .. ,' • . 0. •• • • . • .. 

Setdon 11..4 l~n~ of'~~ ':f:EOL 
The··T_n'bc· sbaU p_rep~, . cerrlf:y .and Jr!akc av~labJ~· to the ·CouAty, the City, the 

State- Clearinghouse, and·the SQite·Oaming Ag~y ar fcast·fttty.five·{:55J days: betorc the 
completion -ofnegqtiation&-,l)tlriu~t-to Seaion·H. 7· a·Final: TElR;·whk.JnhaU consist of:· 

{a) The draft TE1R or a revision of !.he draft; 

{b) Comments an.d recommendations rccei\·~ on· the draft TEIR either 
~·ero~m or in·~umrnary: · 

BL000859 
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IC) A list of persons. organizations, and public agencies commenting on the 
draftTEIR; 

(d) The responses ot the Tribe to significant tn'>'ironmenral points raised in 
the review and consultation process; and 

(e) Any other information added by the Tribe. 

Sectioa 11.5 

The Tribe shall reimburse the County and the City for copying and mailing costs 
resulting from making the ~olice of Preparation, the Notice of Completion, and the draft 
TE1R available to the publi_c under 'this SEC'flON 11.0; 

Section 11.6 
.. . ..... ' •• , •••••••• 0 • ••• •• • •••• • •••• ••• '.. • • . .. . •• • • • • • ' . . ... . ... .. . .. . . ... ....... '. 

The Tribe's failure to prepare a TBIR when required shall be deemed a mnterial 
breach of this Compact and shall be grounds for issuance of an injunction oc other 
appropriate eqUitable celief. 

Section 11.1 Intergovernmental Agreemen~ 

(a) Before tho commencement of a Project, and n~ later than the issuance of 
the final TEJR to lho City and the County, the Tribe 'h.aJI offez to commence negotiations 
with the County and with the City, and upon me County's and City's acceptances of lhe · 
Tribe's offem, shall negotiate with the Cotmty and rhe City and shall enter into an 
enforceable written agreement \\oith rhe CQunty and shall enter into a separate enforceable 
written agreement with the City (the "Intergovernmental Agreements") with respea to the 
rnatrers set fOJth below: 

(I) The timely mitigation of any Significant Effect on the Off
Reservation Environment (wbi~ effects may include,. but are not 
lbnited to, aesthetics, agricultural re&ources. air quality, biological 
resources, eulruraJ resolltees, geology and soils, bazards and 
hazardou.t. materials, water resources, land use, mineral resources, 
ttaffic:, noue, utilities and s~rvice systems, and cumulative effects), 
where such effect is attributable, in whole or in part, to lhe Projea, 
unless the panics agree that tf!c particular mitigation is infeasible, 
laking inlo account economic, envitonment.:~l, social, 
te~hnologicai, or other considcmtions. 

(2) Rea:;onabi~ compensation for law cnfor.;;em~nt. tire pi"''rection. 
emerg~.:y n~c:uical sl!rviccs and any oih.:r public service~ tu b~ 
provid.:d by !h~ County and i:~ spc~ial district~ a.'ld the City to the 

BL000860 
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Tribe (or the purpo~es of the Tribe's Gam ing Operation, including 
the Gaming Fa.cil ity, as a consequence of the Proje\:t. 

(3) Reasonable compensation · for programs designed to addtcu 
gambling addiction. 

( 4) Mitigation of any effeet on public safety attributable to the Projtct, 
including any reasonable compensation to the County and the City 
as a consequence thereof. 

(b) The Tribe shall not commence n Project u.ntU the Intergovemmerual 
Agreemen[$ specified in subdivision (a) are executed by the parcies or or.e dfectuated 
pursuant to Section 11.8. · 

(c) Before the conunencement of a Proj~ct •. I!Jldn9_l~~ tbo,n. Jb~ .issuancc of . 
" "!hi' f'uial. TS!R .. to l f:ic. S'iaic' ·aamrni Agency," 'ihe 'ini>e· shall negotiate with me State 

Dep!U1ment of Transportation or the State Oesignated Agency (11 ~ is designated) and 
shall enter into an enfcm:eable v.-liuen agreement with the State Department of _ 
Transportation or the State Designated Agency to pay its faLr share to timely mitigate the 
off·reservalion tl'affic impactS of the Project on the S~e highway system and facilities · 
where such lmpacts are attributable, in whole or iD part, to the Projecr. 

(d) Nothing in rhis Section 1 L7 requites the Tribe co enter into any other 
intergovemr:nenW. o.greem~nt1 with a local governmental entity other than as set forth i.n 
subdivisioru (a) and (c). 

Section 11.8 Arbitradou. 

lo order to foster good govemment·to-govemment relationships and to assure thAt 
the Tribe is not unreasonably prevented from commencing It Project and benefiting 
therefrom, if either an lntcrgovemmentaJ Agreement with me County or an 
Interiovemmental Agreement with the City hilS llQt been entered into within. fifty.fivo 
(55) days of the submission_ ot the final TEIR, or such further dme as the Tn"be and the 
County or the Tribe and the City (for purposes of this section "the parties") may murually 
agree in writing. either pany that bas not reached agreement may demand binding 
arbitration before a single arbitrator pursuant to the comprehemive arbitration rules and 
procedure, of JAMS (or if those rules no longer e.:d:n, the closest equivalent), as Sd. forth 
herein with r¢spe-ct to any remaining di.sputes arising from, conncctod with, or related to 
!he negotiation: 

fa) The arbiuation .~hall be condnc1ed 3.$ follows· Baak r&:l(y .;hen t~IEeQMga 
wi~ eaen elher wifhiH fi;:e (S) ~·s ef the ~at&Ad ~f llfeill'&fies it& l~t. "hest •;v'fifien 
af~r 91acla di:iiilig lfte A&getiatiafl j:il::lf'SUaar ttl Seaiea 1 r.+. Th~ areilt&tar liftall seh:ee~;~le 
a l:leariag te be heerti v:ithiB min}' (3Q) da,·s ef ai& er hat aPJ~eifllftleAlUAiess the parties 
a;r-e~ te e l~ger periad. The llfDi[fqler shaH be limited te a•,r.:miifl8 eAJy ene a( the effers 
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fll:lemitted, •,vithelit meEilf.iealiee; eased !!peR l'lW p~pesal Each PartY. sha}l prc-.sent 
eyideocc and wgumen& which besl provides {ea.$ihle mitigntion of Significant Effects on 
the Environment and on public safety and m~t reasonably compensates for public 
services pursllilllt to Section 11.7. without unduly. interfering with the principal objective-S 
of che Proj ect. jns;!udjng the economix HmitAtions tbqwf or of Tribal momms 
wp!OYU1£nt. operatjons and otber needs that would be lmpacte4 by the: compensation 
bs;ing proposed, or imposing environmental mitigation measwes which arc diffCTCDr in 
nature or scale from the type of measures that have been required to mitigate impacts of a 
similar scale of other projects in ilic surrounding area, to the Clllenl there are suclt other 
projects. The arbitrator shall take into con$lderation whether the Final TEIR provides the 
clara and informmion necessary to enable the County and/or the City to determine both 
whether the Proj~"t may result in a Significant Effect on the Envirorunellt artd whether 
tM-propoud mitigation measures are sufficient to mitigate any such effect. If the 

· · ...... f~~tt:~~~~~i~~~~=~tb:nd~~lr:~fa%f:rit~iU.%~:ji~~garjtfl::~~~fJJ· .... ... · .......... · 
arbitratOr may requife therefor. The atbitmtor shall ,;ender his or her decision within 
twenty (20) day' following the completion of the afbitradon hearing • .Review of lhe 
resulting atb!U'alion award is waived. 

(b) In order ro effectuate mis section, and in the exercise of~ soveteignty 
Qf each parsy, the Txibe QgMMand tbe Cjty or CounW· as the case ~ball bq. berebv agree 
to waive its right to assert sovereign immunity in connection with the ~trbitnuot's 

jurisdiction and in any action to (i) enfon:e the olher party's obligation w arbitrate, (ii) 
enforce or confirm any arbitral award rendered ln the arbitration, or (iii) enforce or 
execute a judgment ba,cd upon the award 

(c) · The arbitral ~ward will become part of the written agreement required 
under Section U .7. 

Section 11.9 

Unlcsa otherwise agreed by the parties thereto, the Tribe agrees to implement dte 
mitigation measures set forth in the Intergovernmental Agreements ente~ed i.nto with the 
City and the County, and any amendments thereto. Unless compliance with the applicable 
provisions has been waived by the City or the County, ~ of the 
IQ[erggvemmegtal Agreemept by the Tribe fie ilflpl<MBentm the miagalieA 
measaresCoumy/Cjty shall constitute a breach of this Compact by tbs ·]Jibe or Stase 
WReCt jvel y. 

BL000862 

SER 027 



Case4:09-cv-01471-CW Document85-2 FiledOS/17110 Page1 of 28 

EXHIBIT 2 

SER 028 



•et:' .· 
, .. 

• 

Case4:09-cv-01471-CW Oocument85-2 Filed06/17/10 Page2 of 28 

•• 

FILED 
MAR 1 .. 8 2002 

' 
RICHARD W. wtEKING 

CLERIC. u.s. DISTRICT~ .. 
~ 0$1lllOT OF CA. ........... ,.. 

Oo\I(!Jt40 

RECEIVED 
HAR 2 0 2002 

ALLISON CHANG 

2 

3 

4 

5 

6 

7 

8 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

9 
IN RE INDIAN GAMING RELATED CASES 

10 

J] BIG LAGOON RANCHERIA, 

12 

13 v. 

Plaintiff, 

14 STATE OF CALIFORNIA, 

Defendant. 

No. C 97-04693 CW 

This document relates 
to: 

No. C 99-04995 CW 

ORDER DENYING CROSS
MOTIONS FOR SUMMARY 
JUDGMENT 

( 

1.5 

16 

17 

18 

19 
This is one of several related cases before the Court brought 

20 
by Indian t ribes pursuant to the Indian Gaming Regulatory Act 

21 

22 

(IGRA), 25 U.S.C. §§ 2701-2721. Plaintiff Big Lagoon Rancheria 

(Big Lagoon, or the Tribe ) moves for summary judgment and f,6r an 

23 order dec~aring that Defendant State of California has been 

24 
negotiating with Big Lagoon in bad faith under 25 U. S.C . 

25 
§ 2710 (d) (7 ) (B) (iii) . The State opposes the motion and cross-move s 

26 for summary judgment seeking to dismiss Big Lagoon's suit. The 

27 
matter was heard on December 21, 2001.. Having consider ed all of 

• 
28 

the papers filed by the parties and oral argument on the motion, 

SER 029 



• 

•• 

Case4:09-cv-014 71-CW Document85-2 Filed06/17/1 0 Page3 of 28 

~~ I 

the Court DENIES Big Lagoon's motion for summary judgment and 

2 DENIES the State's cross-motion for su~ry judgment. 

BACKGROUND 

L·ega-l Framework 

In enacting IGRA in 1986~ Congress created a statutory 

6 framework for the operation and regulation of gaming by Indian 

7 tribes. ~ 25 u.s.c. § 2702. IGRA provides that Indian tribes 

8 may conduct certain gaming activities only if authorized pursuant 

9 to a valid compact between the tribe and the State in which the 

10 gaming activities are located. See ig. § 2710(d} (1) {C). !f an 

11 Indian tribe requests that a State negotiate over gaming activities 

12 that are permitted within that State, the.State is required to 

13 negotiate in good faith toward the formation of a c~rnpact that 

14 governs the proposed gaming activities. ~ id. § 2710(d) (3) (A); 

IS Rymsey {ndi~o Rancberia of W!ntun Xnd!9DS y. Wilson, 64 F.3d 1250, 

16 1256-58 (9th Cir. 1994), ameoged oo deoi91 Qf r~h ' g l;?y 99 F.3d 321 

11 (9th Cir. 1996). Tribes may bring suit in federal court against a 

18 State that fails to negotiate in good faith, in order to compel 

19 performance of that duty, ~ 25 o.s.c. S 2710{d) (7), but only if 

20 the state consents to such suit. ~ seminQle TriQ~ v. [lorids, 

2t 517 U.s. 44 ( 1996) . The State of California has consented to such 

22 suits. ~ Cal Gov't Code § 98005; Hotel Employees & Res t. 

23 Ji:mployees I nt ' 1 Union v. Qavis,· 981 P.2d 990, 1010-11 (Cal. 1999). 

24 IGRA defines three classes of gaming on Indian lands, with a 

25 different regulatory scheme for each class. Class III gaming is 

26 defined as "all ·forms of gaming that are not class I gaming or 

21 class II gaming." 25 U.s.c. § 2703(8). Class III gaming includes, 

28 2 
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among other things, slot machines, casino games, banking card 

2 games, dog racing and lotteries. Class III gaming is lawful only 

3 where it is (1) authorized by an appropriate tribal. ordinance or 

4 resolution; (2) located in a State that permits such gaming for any 

5 purpose by any person, organization or entity; and (3) conducted 

6 pursuant to an appropriate tribal-State compact. ~ ~ 

7 § 2710 (d) (1). 

8 IGRA prescribes the process .by which a State and an Indian 

9 tribe are to ne~rotiate a gaming compact: 

10 

11 

12 

13 

14 

15 

16 

17 

J8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Any Indian t.ribe having jurisdiction over· the Indian 
lands upon which a class III gaming acti vi·ty is being 
conducted, or is to be conducted, shall request the State 
in which sucq lands are located to enter into 
negotiations for the purpose of entering into a 
Tribal-State compact governing the conduct of gaming 
activities. Upon receiving such a request 1 the State 
shall negotiate with the Indian tribe in good faith to 
enter into such a compact. 

1.9..&. § 2710 (d) (3) (A). 

IGRA provides that a gaming compact may include provisions 

relating to 

(i) the application of the criminal and civil laws and · 
regulations of the Indian tribe or the State that are 
directly relat.ed to, and necessary for, the licensing and 
regulation of such activity; 
(ii) the allocation of criminal and civil jurisdiction 
between the State and the Indian tribe necessary for the 
enforcement of such laws and regulations; 
(iii) the assessment by the State of such activities in 
such amounts as are necessary to defray the costs of 
regulating such activity; 
(iv) taxation by the Indian tribe of such activity in 
amounts comparable to amounts assessed by the State for 
comparable activities; 
(v} remedies for breach of contract; 
(vi} standards for the operation of such activity and 

maintenance of the gaming facility, including licensing; 
and 
(vii) any other.subjects that are directly related to the 
operation of gaming activities. 

3 
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2 If a State fails to negotiate in good faith, the Indian tribe 

3 may, after the close of t he 180-day period beginning on the date on 

4 which the Indian tribe asked the State to enter i nto negotiations, 

5 initiate a cause of action in a federal district court. ~ id. 

6 § 2710(d) (7) (A) (i). In such an action, the tribe must first show 

7 that no tribal-State compact has been entered into and that the 

8 State failed to respond in good faith to the tribe's request to 

9 negotia te . ~ ~ § 2710(d) (7) (B) (ii). Assuming the tribe makes 

10 this prima facie showing, the burden then shifts to the State to 

1J 

12 

13 

i4 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

prove that it did in fac t negotiate in good faith. See ,ML..1 If 

the district court concludes that the State fail ed to negotiate in 

good faith, it ''shall order the State and Indian Tribe to conclude 

such a compact within a 60-day period." Id. § 2710 (d) (1) (B) (iii) . 

If no compact is entered into within the next sixty days , the 

1Specifical ly, IGRA provides: 

(!) An Indian tribe may initiate a cause of action 
[to compel the State to negotiate in good faith) only 
after the close of the 180- day period beginning on the 
date on which the Indian tribe requested the State to 
enter into negotiations nnder paragraph (3) (A). 

(ii) In any action [by an Indian tribe to compel the 
State to negotiate in good faith]t upon the introduction 
of evidence by an Indian tribe that-

. (I ) a Tribal- State compact has not been 
entered into under paragraph {3), and 

{II) the State did· not respond to t he request 
of the Indian tribe to negotiate such a compact or 
did not respond to such request in good faith, 

the burden of proof shall be upon the State to prove that 
the Stgte has negotiated with the Indian tribe in good 
faith to conclude a Tribal - State compact governing the 
conduct of gaming activities. 

~ 27 .ilL. § 2 71 0 (d) (7 ) (B) • 

28 4 
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.. . 

J Indian tribe and the State must then each submit to a court-

2. appointed mediator a proposed compact that represents their last 

3 best offer. ~ ~ § 2710(d) (7) (B) (iv) . The mediator cho~ses the 

4 proposed compact that 11best compo.r;ts with the terms of [IGRA) and 

5 any other a·pplicable Federal law and with the findings and order of 

6 the court.,. ~ .ifL. If, within the next sixty days, the State 

7 does not consent to the compact selected by the mediator, the 

8 ·mediator notifies the Secretary of the Interior, who then 

9 prescribes the procedures under which class III gaming may be 

10 conducted. ~ isL.. § 2110 (d) (7) (B) (.vii) . 

11 II. Factual Background 

.12 The State and ·many Indian tribes have been negotiating for 

13 several years over the tr-ibes' right to conduct gaming operations 

14 in the State. 

15 On March 6, 1998# the State signed a gaming compact with the 

16 Pala Band of Missions Indians, intended to be a model for compac_ts 

17 with other tribes {Model Compact) . See Tagawa Ex. H (in support of 

18 first motion for summary judqment). 

19 On March 9, 1998; Deputy Atto~ney General Medeiros sent Big 

20 Lagoon Tribal Chairperson Virgil Moorehead a letter informing 

21 Moorehead that the State entered into the Model Gompact with the 

22 Pala Band and offering Big Lagoon three options: (1) Big Lagoon 

23 could sign a compact identical to the Model Compact sig.ned by the 

24 Pala Band; (21 if Big Lagoon agreed not to conduct any class III 

25 gaming, it could receive up to $995,000 per year in l_icensing 

26 revenues from gaming tribes that signed compacts identical to -the 

27 

28 5 
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~ 1 Pala Band compact2 ; (3) Big Lagoon could negotiate a different 

~ 

2 compact with the State. Se~ id . Presumably, ,a similar offer was 

3 made to the other tribes. ·In September and October, 1999, the 

4 State and most (about fifty-eight) of the tribes signed tribal-

'S State compacts, which were based on the Model Compact. Big Lagoon 

~ did not accept any of the State's options at that time, and has not 

7 yet signed a compact with the State. 

8 on March 22, 2000, this Court issued a written order denying 

·9 Big Lagoon's first motion for summary judgment that the State had 

10 failed to negotiate with Big Lagoon for a tribal-State compact. 

11 The March 22, 2000 Order, addressing the negotiations between the 

12 Tribe and the State from 1993 to 1996, held that the State had not 

13 refused to negotiate with the Tribe, but that the question remained 

14 whether the State negotiated in good faith. The present mo~ion by 

IS the Tribe seeks an order declaring that the State has negotiated.in 

16 bad faith from March 24, 2000 to the present. 

17 On March 24, 2000, Big Lagoon (through its counsel) sent a 

18 letter to Governor Gray Davis asking to enter into negotiations for 

19 a tribal-State compact. ~ Fukumura Ex. A. The letter included a 

20 p~oposed Addendum A, which the State had entered into with the 

21 fifty-eight other tribes that had signed the Model Compact. 

22 However, the Tribe.' s counsel requested certain modifications to 

23 Addendum A believed by the Tribe to be immateriai. S~e id. Deputy 

24 
2Pursuant to the Pala Band compact, gaming tribes could 

25 license the right to operate mor~ gaming devices. The non-gaming 
·tribes were the beneficiaries of this licensing scheme. Op to 199 

26 gaming device licenses per non~gaming tribe could be licensed by 
the Pala Band and by other tribes that signed compacts· identical to 

27 the Pal a Band compact. · 

28 6 
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. .. . . .. . , 

·. 4lt 1 Attorney General Timothy Muscat responded on behalf of the State on 

2 April 5, 2000, requesting certain information from the Tribe about 

3 its trust lands, including all relevant documents relating to the 

4 environmental impact of the proposed casino construction. See id. 

5 E:x. B. 

6 On April 14, 2000, t~e Tribe sent the State a Grant Deed 

7 evidencing t hat the United States held the eleven- acre parcel (the 

8 proposed casino site) in trust for the· Tribe. See id. Ex. C. The 

9 Tribe also sent the State a draft Environmental Assessment {EA) 

10 regarding the proposed casino project prepared by the Tribe 

11 pursuant to the National Environmental Policy Act (NEPA) and the 

12 internal policies of the National Indian Gaming Commission (NIGC) . 

13 See 1d. Ex. D. The State requested further documentation regarding 

14 the EA, most of which the Tribe provided shortl y thereafter. ~ 

15 iQ... Ex. E, G. 

16 On April 27, 2000, the Tribe sent a letter to the State 

17 objecting to · the State'~ delay in siqning a tribal-State compact 

18 with Big Lagoon. Se9 i d, Ex. F·. The letter stated that the 

19 State's concerns about the environmental impacts of Big Lagoon's 

20 proposed casino (apparent ly due to the proximity of the proposed 

21 casino site to the coastline) were improper, asserting that the 

22 State has no author-ity to impose its environmental l aws on Indian 

23 lands, and that the federal .regulation conducted by the NIGC 

24 adequately addresses. the State's concerns. See id...a.. The Tribe sent 

25 a similar letter on May 3, 2000, stating that Big Lagoon had 

26 cooperated in good .faith with. the State's requests for information 

27 regarding t he environmental impacts of its proposed casino, 

28 7 
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41t 1 notwithstanding the Tribe's position that the State has no 

2 jurisdiction to enforce any State environmental law, rule or 

4lt 

3 regulation. See id. Ex. G. The letter stated that the only reason 

4 the State had not siqned a tribal-State compact with Big Lagoon is 

5 that it has "nonspecific en'liironmental concerns," and requested 

6 that the state "explain why it believes an environmental review by 

1 the State Resource Agency is a proper subject of negotiation under 

8 I GRA. II .!sL.. 

9 On May 4, 2000, the State presented an offer to Big Lagoon to 

10 enter into the Model Compact entered into by fifty-eight other 

11 tribes (with the same Addendum A entered into by the other tribes), 

12 subject to the State's reservation of certain rights due to 

13 environmental issues posed by the proposed casino. See iq. Ex. H. 

14 Citing the State's ongoing review of the draft EA provided by the 

IS Tribe, the offer included a required "side lette.r agreement 11 

16 add~essing the State's environmental concerns, which required 

17 approval by the State prior to the construction of a casino by Big 

18 Lagoon. ~~~ ~d. The side letter agreement proposed by the State 

19 provides, in relevant part: "The Tribe shall not commence 

20 construction of any Gaming Facility or conduct any Class III gaming 

21 activities on its reservation lands. until it has completed all 

22 environmental revie~s, assessments, or reports, and received 

23 approval for its construction by the State through its agencies." 

24 Fukumura F.!x. H~ 

25 On May 5, 2000, the Tribe sent a letter to the State refusing 

26 to enter into the side letter agreement and informing the State 

27 that the Tribe was willing to sign the Model Compact (including 

28 8 
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4lt 1 Addendum A, without the modifications proposed by the Tribe 

2 earlier). See id. Ex. I. On May ll, 200~, the State responded to 

3 the May S counter-proposal, stating that Big Lagoon's compliance 

4 with federal NEPA requirements was insufficient. See ig..., Ex. J. 

s The letter reiterated the offer made on May 4, that the State was 

6 willinq to enter into the Model Compact with .a side letter 

7 agreement. On May 25, 2000, the State ~ithdrew its offer to enter. 

8 into the Model Compact with the side letter agreement. See id. Ex. 

9 K. 

10 on June 16, 2000, a NEPA Compliance Officer for the NIGC sent 

11 a letter to the Tribe listing deficiencies in the draft EA and 

12 requesting that the Tribe submit a revised EA. ~ Moorehead Ex. 

13 A. On June 20, 2000, the State sent a letter to the Tribe's 

14 counsel identifying environmental issues the State believed the 

15 draft EA did not adequately address, many of which were not raised 

16 in the letter from the NIGC. See f'ukumura Ex. L. In response to 

17 these letters, the Tribe decided to commission a new Environmental 

·18 A$sessment. to address the issues raised by both the NIGC and the 

19 State. The new EA was delivered to the State on July 12, 2001. 

20 The State did not respond to the new EA prior to the filing of 

21 the instant motion by Big Lagoon, despite a stipulated extension of 

22 the filing and hearing dates. In a letter dated October 3, 2001, 

23 the Tribe's counsel complained about the failure of the State to 

24 provide a response prior to the time for the Tribe's filing of its 

25 motion for summary judgment. See id . Ex. 0. The letter also 

26 confirrned .that Big Lagoon's last best offer is to sign the Model 

27 Compact that the State entered into with fifty-eight other tribes. 

28 9 
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: 

·~ 1 See id. Big Lagoon has essentially now offered ~o accept the first 

2 option offered by Deputy Attorney General Medeiros in his March 9, 

3 1998 letter to the Tribe, which the Tribe chose not accept. at the 

~ -

4 time. 

5 DISCUSSION 

Legal Standard 6 I. 

7 Summary judgment is properly granted when no genuine and 

8 disputed issues of material fact remain, and when, vie~ing the 

9 evidence most favorably to the non-moving party, the movant is 

10 clearly entitled to prevail as a matter of law. Fed. R. Civ. P. 

II 56; Qelotex Corp . y. Catr~tt , 477 U.S. 317, 322-23 (1986); 

12 Eisenberg y, Ins . Qo. of N. Am,, 815 F.2d 1285, 1288-89 (9th Cir. 

13 1987)' 

14 The moving party bears the 'burden of showing that there is no 

15 material factual dispute. Therefore, the Court· must regard as true 

16 the opp.osing party's evidence, if supported by affidavits or other 

17 evidentiary material. Ce1otex, 477 U.S. at 324; Eisenberg, 815 

18 F.2d at 1289. The Court must draw all reasonable inferences in 

19 favor of the party against whom summary judgment is sought. 

20 Matsushita Elec . I ndus. Co. v. Zeni th Rad io Corp. , 475 U.S. 574, 

21 567 (1986); Intel Corp. v. Hartford Accident & Indem. Co., 952 F.2d 

22 1551, 1558 (9th C.ir. 1991). 

23 Material facts which would preclude entry of summary judgment 

24 are those which, under applicable suQstantive law, may affect the 

25 outcome of t he case. The substantive law will identify which facts 

26 are material. Ander s on "· I,iberty Loi;?by. Inc; ., 477 u.s. 242, 248 

27 . {1986) . 

28 10 
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... .e 
1 !I. St~te's Negotiation of Environmental and Land Use Issues 

2 Big Lagoon requests that the Court enter an order declaring 

3 that the State has not negotiated a tribal-State compact in good 

4 faith under 25 U.s.c. § 2710(d} (7), based on the State's refusal to 

5 sign a compact with the Tribe that does not require the Tribe to 

6 comply with State environmental and land use laws, rules and 

7 regulations. The. Tribe claims that federally-recognized Indian 

8 tribes such as Big Lagoon are not subject to State environmenta+ 

9 and land use regulations absent express Congressional authority. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Further, the Tribe contends that IGRA does not· include 

environmental and ·land use iss.ues in its delineation of the 

subjects that are proper compact negotiation issues. Therefore, 

the Tribe argues, the State's attempt to include provisions 

requiring compliance with inapplicable State environmental and land 

use regulations as part of its negotiations for a compact wit.h Big_ 

Lagoon is in bad faith. . 
The ·sta"te claims that even if States may not impose their 

environmental regulations on federally-recognized Indian lands 

generally, this does not mean that States are precluded from 

negotiating mutually acceptable solutions to environmental problems 

that may occur on such lands in ~elation t~ gaming. The State 

contends that IGRA, read in conjunction with the. NIGC's proposed 

regulations, allows States to negotiate compacts that include 

24 mechanisms to assure protection of the environment and public 

25 health and safety. The State points to subsections of IGRA which 

26 pro~ide that compacts may include provisions relating to the 

' 27 operation and maintenance of gam.f.ng activities and any other 

28 11 
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subject directly related to s uch operation. The State argues that 

2 environmental and land use issues are directly related. to the 

3 operation of gaming activities. 

4 A. Tribal Sovereignty and State Authority 

5 The State does not have authority to regulate Indian lands 

6 absent an express Congressional grant of jurisdiction. "State laws 

7 generally are not' applicable to tribal Indians on an Indian 

8 reservation except where Congress has expressly pro¥ided that State 

9 laws shall apply." McClanahan y. State Tax Comm' n of Az., 411 U.S. 

10 164,. 170-71 (1973). In S~nta Rosa Baod Qf Indians y . Kings County, 

11 the Ninth Circuit held that "states may not regulate or tax Indian 

12 use of the reservation absent Federal consent." 532 F. 2d 655 1 658 

13 n.2 (9th Cir . . 1975} -~ Therefore, the St:ate may not i mpose its 

14 
3The State points out that the Supreme Court qualified this 

15 rule in California v. Qaba%on Band Qf Mission Indians, stating: 
Our cases, however, have not established an inflexible 

16 ~e~ se rule. precluding state jurisdiction over tribes and 
•
7 

tribal members in the absence of express congressional 
1 consent. "[U)nde.r certain circumstances a State may 

18 
validly assert authority over the activities of 
nonmembers on a reservation, and • • • in exceptional 

19 
circumstances a State may assert jurisdiction over the 
on-resel:'vation activities of tdbal members." 

20 
480 U.S. 202, 214-15 (l9B7) (quoting New Mexico y . M~scalerQ Apache 
Tribe, 462 u.s. 324, 331-32 (1983)) (distinguishing general rule 
stated in McClanahan) (footnote omitted). However, the.re are no 

21 "except·ional circumstances" here that would warrant application of 
State regulations to the Tribe itself. The cases that have 

22 permitted States to regulate tribes in the absence of express 
Congressional authority are distinguishable. ~ Washingtgn y . 

. 23 Confederat~d Ir1bes Qf Colville Indian Rese·tvation, 447 U.s. 134 
(1980) (upholding State cigarette tax on Indian smokeshop proceeds 

24 from sales to non-Indians); fuyallup Tribe, Inc. v. Dep't Qf Game, 
433 u.s. 165 (1977) (upholding application of State fishing 

25 .regulations to tribal members where treaty stated that Indians' 
fishing rights were secured ~in common with all citizens of the 

26 Terri tory") . 
Public Law 280, codified at 18 U.S.C. § 1162 and 28 U.S.C . 

27 § 1360, is the only federal law that provides States with 
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. . ' .. 
. · 

~ environmental and land use regulations on the Tribe absent 

2 authority from Congress. 

3 B. Permissible Subject Matter for Gaming Compacts Under IGRA 

4 While the the State does not argue that it can impose its laws 

S on the Tribe, it claims that it may negotiate provisions relating 

6 to environmental and land use issues under IGRA. The State 

7 recognizes that the NIGC may impose environmental standards on 

8 gaming tribes, but it a·rgues that this does not preclude States 

9 from negotiating such standards as well. 

10 The subsections of IGRA upon which the State relies, 

Jl § 2710(d) (3) (C) (vi) and (vii), provide that a tribal-Stat~ compact 

12 ~ay include provisions regarding, among other things, 

13 (vi} standards for the operation of such activity and 
maintenance of the gaming facility, including licensing; and 

14 (vii) any other subjects that are directly related to the 
operation of -gaming activities. 

15 

16 
25 u~s.c. s 2710(d) (3) (C) .• 

17 jurisdiction over Indian tribes, but it is very narrow. In 
Cabazon, the Supreme Court confirmed that Public Law 280 does not 

18 permit States jurisdiction to apply civil/regulatory laws. 480 
u.s. at 207-11; s~e also Btyan y; Itasca County, 426 u.s. 373 

19 (1976). 
The State proposes that the Court should utilize the balancing 

20 test discussed in Cabazon to determine whether State authority is 
preempted by the operation of federal law. However, such a 

21 balancing test is inappUcable to suits under IGRA. The Senate 
committee report states that IGRA "is intended to expressly preempt 

22 the field in the governance of gaming activities on Indian lands. 
Consequently, Federal courts should not balance competing Federal, 

23 State, and tribal interests to determine the extent to which 
various gaming activities are allowed." S. Rep. No. 100-446, at 6, 

24 1988 u.s.c.c.A.N. 3071, 3076. See also I n re Indian Gaming Related 
cases <Coyote Va l l e y Band of Pomo Indi ans >, 147 F. Supp. 2d lOll, 

25 1020 (N.D. Cal . 2001) . 

26 4The State also argues that two proposed regulations of the 
NIGC indicate that the agency interprets IGRA to allow tribes and 

27 States to negotiate regarding environmental issues. The State 
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1 This Court has previously stated its interpretation of 

2 § 2710 (d) (3) (C) as follows: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

The Court reads§ 2110(d) (3) (C), and specifically 
§ 2710(d) (3){C) (vii), more broadly than Coyote Valley 
does. The committee report of the Senate Select 
Committee on Indian Affairs describes the subparts of 
§ 2710 (d) {3) (C) as "broad areas." ~ s. Rep. No, 100-
446, at 14 (1986), reprinted in 1988 o.s.c.C.A.N. 3071, 

· 3084. Consistent with this description, the Court 
interprets "subjects that · are directly related to the 
operation of gaming activities" to iriclude any subject 
that is directly connected to the operation of gaming 
facilities. · 

Not all such subjects are included within 
§ 2710{d) (3) (C) (vii), because that subpart is limited to 
subjects that are ···directly" related to the operation of 
gaming activities. The committee report notes that 
Congress did "not intend that compacts be·used as a 
subterfuge· for imposing State jurisdiction on tribal 
lands . " IsL.. The Court concludes that it was this 
concern that led congress to limit the scope of 
§ 2710 (d) (3) (C) (vii ) to subjects that are "directly" 
related to the operation of gaming activities . States 
canno~ insist that compacts include provisions addressing 
subjects · that are only indirectly related to the 
operation of gaming facilities. 

In re Indian Gaming Related G~ses {Coyote Valley Band of fomo 
. 16 . 

17 
Ingians), 147 F. Supp. 2d 1011, 1017-18 · (N .D. Cal. 2001). 

In Coyote Valley, this Court held that labor relations at 
l8 

gaming facilities and closely related facilities "is a subject that 
19 

20 
points out that proposed regulation§ 560.88 provides that "when 

21 standards are contained in Tribal-State Compacts those standards 
can be used to comply with this part." By negative implication, 

22 this proposed regulation suggests that tribes and States may 
negotiate provisions relating to environmental requirements . 

23 However, an. inference drawn from a comment made by a federal agency 
in its proposed regulations does not constitute strong evidence of 

24 the meaning of a statutory provision . 
The State also points to proposed regulation§ 580.90, which 

25 states .that "Nothing in this part is intended to~ (a) Reduce, 
diminish, or otherwise alter the regulatory authority of any other 

26 Federal, State, or tribal governmental entity; or (b) Amend or 
.require amendrnent{s) to any tribal-state gaming compact{s) ." This 

27 section does not support the State's position. 

28 14 
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'· ., . 

.. 
·tit 1 is 'directly related to the operation of gaming activities.'" ~ 

2 at 1019 (quoting 25 o.s.c. § 2710(d) (3) (C) (vii)). Si milarly, 

tit 

3 envi.r onmental and land use issues are subjects that may be 

4 "directly related to .the operation of gaming activities" under 

5 § 2710(d ) (3) (C) (vii ) . The construction and operation of a gaming 

6 fac ility has direct impacts on many environmental and. land use 

7 concerns . Environmental and land use laws can ·also be considered 

8 "standards for the operation of (gaming]. activity and maintenance 

9 of the gaming facility" under§ 2710(d) (3) (C) (vi). 

10 Therefor e, the Court finds that the State may negotiate for 

11 provisions regarding environmental and land use ·issuea as part of 

12 the compacting process. However, the State may negotiate these 

13 issues only to the degree t o which they are ~directly related" to 

14 the Tribe'~ gaming activities or can be considered · "standards '' for 

15 the operation and maintenance of the Tribe's qarning facility under 

16 § 2710(d) (3) (C) (vi) and (vii ). The State may not use the 

17 compacting process as an excuse to regulate the Tribe's activities 

18 or impose State· laws. outside the· context of gaming. 

19 As Representative Coelho, in discussing IGRA, remark~d: 

20 It is important to make clear that the compact 
arrangement set forth in this legislation is intended 

21 solely for the regulation of gaming activities. It is 
not the intent of Congress to establish a precedent for 

22 the use of compacts in other areas, such as water rights, 
land use, enyir onmental regulation or taxation. Nor is 

23 it the intent of Congress that States use negotiations on 
gaming compacts as a means to pressure· Indian tribes to 

24 cede rights in any other area . 

25 

26 

27 

28 15 
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' . 

·~ 1 134 Cong. Rec. HS155 (Sept. 26, 1988) (emphasis added). 5 

~ 

2 c. Good Faith Negotiations 

3 . Even though the State may negotiate for provisions regarding 

4 environmental protection and land use as part of the compacting 

5 process, this does not answer the question whether the State may 

6 insist on compliance with all State laws·and regulations througn 

7 the use of a side letter agreement which requires approval by the 

8 State before the Tribe may begin construction of its gaming 

9 facility. The question the Court must resolve is whether the 

10 State's negotiating position is so unreasonable that it can be said 

tl that the State has not negotiated in good faith. 

J2 IGRA does not expressly define "good faith," and the statute 

13 and case law provide very little guidance about what is meant by 

14 negotiating in good faith. In determining whether a State has 

IS n·egotiated in good faith, courts "may take into account the public 

16 interest, public safety, criminality, financial integrity, and 

17 adverse economic impacts on existing gaming activities. •• 

18 § 2710(d) (7) (B) (iii)(!) . Commenting on this provision, the Senate 

19 Select Committee on Indian Affairs stated, 

20 
sThe Tribe argues that this and similar portions of !GRA's 

21 legislative history indicate Congress' intent to prevent States 
from negotiating and including provisions on subjects such as. 

22 environmental protection and land use as part of the compacting 
process. However, a better reading of the legislative history is 

23 that it warns against allowing States to regulate tribal activity 
broadly under the guise of negotiating provisions on subjects that 

24 directly relate to gaming activity and may be included in a tribal
State compact under § 2710(d) {3) (C). In other words, the 

25 legislative history does not state that issues such as 
environmental protection and land use may neve& be included in a 

26 tribal-State compact, but only that the State may not use the 

27 
compacting process as an excuse to regulate these areas more 
9enerally. 

28 16 
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The Committee recognizes that this may include issues of 
a very general nature and, [of] course, trusts that 
courts will interpret any ambiguities on these issues in 
a manner that will be most favorable to tribal interests 
consistent with the legal standa.rd used by courts for 
over 150 years in deciding cases involving Indian tribes. 

N.either party has proposed a standard by which the Court 

should determine whether the State has negotiated in good faith. 

This court previously analyzed the "good faith" standard as 

follows: 

The Court looks for guidance to case law interpreting the 
National Labor Relations Act (NLRA}. Like IGRA, the NLRA 
imposes a duty to bargain in good faith,· but does not 
expressly ·define "good faith." ~ 29 U.S.C. S 158(d). 
The Supreme Court has held that this duty .. requires more 
than a willingness to en.ter upon a sterile discussion of" 
the parties' differences .. ~ NhRB v. Affierican Nat'l 
ln§. Qo., 343 U.S. 395, 402 (1952). Instead, the parties 
must 11enter into discussions with an open and.fair mind 
and a sincere purpose to find a· basis for agreement." 
Seattle-F.i,rst Nat' 1 Banls v. NLRB, 638 F~2d 1221, 1227' n.9 
(9th Cir. 1981) {quoting NLRB v. Ho1mes Tuttl~ Broadway 
fo~g. Inc., 465 F.2d 7171 719 (9th Cir. 1972)). The 
Court does not intend to import federal case law . 
interpreting the NLRA wholesale into its interpretation 
of the lGRA. Obviously, the relationship of employers to 
unions is not analogous to that of the States to tribes. 
However, the Court considers the NLRA case law for 
guidance in interpreting a standard undefined by the 
IGRA. 

~oyote Valley, 147 F. Supp. 2d at 1020-21. 

21 

22 

23 

Here, the Court finds evidence of bad faith in the fact that, 

although the Tribe has now offered to sign the Model Compact that 

the State previously proposed, and that the State entered into with 

24 at least fifty-eight other tribes, the State now refuses. The 

25 State has conditioned its approval of a tribal-State compact with 

26 Big Lagoon on the Tribe's consent to the side letter agreement 

• 27 which requires that the Tribe receive approval from the State 

28 17 
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•. 
~ 1 before it is permitted to begin construction on its gaming facility 

2 or conduct any Class III gaming. The State's requests we~e not 

3 limited to addressing its spe~ific concerns about the particular 

4 environmental effects of Big Lagoon's proposed gaming operations 

S and facility. Rather, it has insisted that the Tribe comply with 

6 all of the State's laws and regulations. And it has insisted upon 

1 retaining blanket, unilateral authority to prevent the ~ribe from 

8 conducting Class III gaming or beginning construction of its gaming 

9 facility. This authority could be exercised after the Compact nas 

10 been signed and the Tribe no longer has the protections of IGRA' s 

11 bargaining framework. 

12 The State's attempt to distinguish imposition of its laws and 

13 regulations from negotiations regarding application of those laws 

14 and regulations is unsuccessful. The State has refused to move 

15 .trom its position that the Tribe must comply with the .state's 

16 environmental and land use regulations in order to conduct class 

17 III gaming in California. Given this bargaining position, the 

18 State is not simply '~negotiating additional mutually-acceptable 

19 standards for construction, maintenance and operation of such 

20 facilities in the Compact process." Def's Opp'n & Hot. Summ. J. at 

21 3. 

22 These facts are different from those in Cgyot~ Valley. There 

23 the Court concluded that the State had negotiated with Coyote 

24 Valley in good faith regarding labor relations in large part 

25 because the provisions were ''the result of tribal-State and tribal-

26 ·union negotiat~ons, not unilateral demands by the State." 147 F. 

• 27 Supp. 2d . at 1021. Here, the State's proposed side letter agreement 

28 18 
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• 1 is a unilateral demand. 

2 The Court finds that the State's continued insistence that the 

3 Tribe agree to this broad side ·letter agreement would constitute 

4 bad faith. The State may in good faith ask the Tribe to make 

5 particular concessions that it did not require of other tribes, due 

6 to Big Lagoon'.s proximity to the coastline or other environmental 

7 concerns unique to Big Lagoon. The State could demonstrate the 

8 good faith of its bargaining position by offering the Tribe 

9 concessions in return for the Tribe's compliance with requests with 

10 which the other tribes were not asked to comply.. However, the 

11 State may not in good faith insist upon a bl~nket provision in a 

12 tribal-State compact with Big Lagoon which requires future 

13 compliance with all State environrnenta 1 and land use laws 1 or 

14 provides the State with unilateral authority to grant or withhold 

15 its approval of the gam~ng facility after the Compact is signed, as 

16 it proposed in the side letter agreement. 

17 While it appears that the State has not negotiated with the 

18 Tribe in good faith thus far, a final determination of bad faith is 

19 premature at this time due to the novelty of the questions at issue 

20 regarding good faith bargaining under IGRA. Further, this Court's 

21 March 22, 2000 Order gave the State reason to believe that it could 

22 negotiate on environmental and land use issues. That Order stated: 

23 

24 

25 

26 

27 

28 

(T]hese issues are part of the negqtiations contemplated 
by IGRA. In considering whether a State has negotiated 
in good faith, courts "may take into account the public 
interest, public safety, criminality, financial 
integrity, and adverse economic impacts on existing 
gaming activities." 25 U.S. C. § 2710 (d) (7) (B) (iii) {I). 
The State's concerns regarding the environment and legal 
restrictions that might limit Big Lagoon's right to 
conduct gaming activities at its proposed site are 

19 
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unless-
(1) such lands are located within or contiguous to the 
boundaries of the reservation of the Indian tribe on 
Octooer 17, 1988. 

25 u.s.c. § 2719(a ) . The Tribe acquired the land upon which the 

proposed casino site is located after October 17, 1988. Therefore, 

the casino site may be located on that land only if it is 

"contiguous to ~he boundaries of the reservation of the Indian 
7 

8 

9 

10 

11 

12 

tribe.'' The proposed casino site is contiguous to the Tribe's 

rancheria. The State asserts that Big Lagoon's rancheria is not a 

"rese.rvation" as defined by federal and Indian law. 

IGRA does not provide a definition of "reservation." 

Therefore, the Court must determine the established meaning of the 

term. ~ !;ommuo;i.ty fo;r Creet i ve t,!oq-V:!,.olence v. Re jJ;l, 490 u.s. 
13 

730, 739 (1989) _(quoting ti;t.EB v . Ama~ Coal Co., 45'3 U.S. 322, 329 
14 

15 
(1981) ~. "The starting point for our interpretation of a statute 

is always its language." !iL. 
16 

17 

18 

19 

The State first proposes that, for purposes of IGRA, the 

meaning of the term "reservation" must rest on the established 

meaning of the term in California. The State then asserts that the 

Act of April 8, 1864 designated only four reservations in 
20 

21 

22 

23 

California, and no more than those four are .permitted under the 

1864 Act. ~ Mattz v. Arnett, 412 u.s. 481, _489, 493-94 (1973) 

(describing 1864 Act and limitation to four reservations). 

Lagoon Rancheria is not one of those four reservations. 
24 

Big 

25 
The Tribe relies on the Tenth Circuit's recent decision in ~ 

and Fox Nation o f Missouri v. ~orton, which held that the 
26 

established meaning of \'reservation" for purposes of IGAA is land 
27 

28 21 
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I • • • 

.. 
~ 1 set aside under federal protection for the occupation· or. residence 

2 of tribal members. 240 F.3d 1250, 1266-67 (lOth Cir. 2001). The 

3 Tenth Circuit relied in part on a leading treatise on Indian law, 

4 which states: 

5 

6 

7 

8 

9 

10 

11 

The term "Indian reservation" originally had meant any 
land reserved from an Indian cession to the federal 
government regardless of the form of tenure. . • . 
During the 1850's, the modern meaning of Indian 
reservation emerged, referring to land set aside under 
federal protection for the residence of tribal Indians, 
regardless of origin. By 1885 this meaning was fir.mly 
established in law. 

.liL., at 1266 (quoting F. Cohen, HandbQQK of Federal Indien Law at 

34-35 (1982 ed.)). 

It is clear from IGRA's language that "re$ervation" cannot 
12 

J3 

14 

15 

16 

17 

18 

mean all lands held in trust for a tribe by the 'federal government, 

for IGRA distinguishes between lands held in trust and 

reservations. ~ee. e.g., 25 u.s.c. § 2719(a) (1) -(2), (b) (1) (B); 

see al~o &ac & Fox, . 240 F.3d at 1267. Howeveri the narrow 

definition proposed by the State, in which there are only four 

reservations in the entire State of California, cannot be Congress' 

intended definition of reservation. Such a limited definition of 
19 

20 

21 

22 

23 

24 

25 

the term would preclude gaming on many Indian tribal lands in 

California, ~, all tribal lands acquired after October 17, 1988 

except for lands located within or contiguous to one of the four 

r eservations established by the Act of 1864. It would mean that 

many of the California tribes that have already signed tribal-State 

compacts are in violation of IGRA, and that newly federally- . 

recognized tribes could never participate in gaming. 
26 

27 

28 

The Court agrees with the analysis and conclusion of the Tenth 

22 
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1 Circuit in Sap and Fox, and holds that the establish~d meaning of 

2· the term "reservation" tor purposes of IGRA is land set aside under 

3 federal protection for the occupation or residence of tribal 

~ members. Big Lagoon's rancheria~ which is contiguous to the. 

5 proposed casino site, meets this definition of ''reservation." The 

6 State's cross-motion on this basis ia DENlED. 

7 IV. Violation of the. Coastal Zone Management Act (CZMA) 

8 The State asserts that it cannot be forced to enter into a 

9 tribal-State · compact with Big Lagoon which violates a federal law 

10 (the CZMA) . The State bases this assertion on a provision of IGRA 

J1 which permits the Secretary of Interior to disapprove a tribal- ,. 

12 State compact if it violates any other non-gaming-related federal 

13 law. ~ 25 u.s.c. § 2710(dJ {8} {B) (ii). The State reasons that if 

14 "the Secretary can disapprove a Compact because ~t authorizes a 

15 violation of federal law, the State can legitimately request that 

J6 the Compact comply with that law in the first instance ." Def. 's 

17 Reply to Pl.'s Opp'n to Def.'s Mot. Summ. J. at 3. 

18 IGRA makes clear that it is the Secretary of the Inte·rior, not 

19 individual States, that roay disapprove a compact because it 

20 violates a federal law. The State has no authority to refuse to 

21 enter.into a tribal-State compact because the Tribe has not yet 

22 complied with a federal law with which the State believes the Tribe 

23 will have to comply. 

24 The Tribe is not currently in violation of the CZMA, because 

25 i t is not yet applicable to the Tribe. The Tribe's EA contemplates 

26 that the Tribe will apply for a permit from the federal government 

27 r e lating to the construction of its gaming facility, which will 

28 23 
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. . . ' 

~ · require compliance with the CZMA (or proof that the CZMA is 

2 inapplicable). However, thi s has not yet occurred, and thus 

3 compliance with the CZMA cannot yet be determined. Given that the 

4 Tribe has not yet applied for the federal permit which requires 

5 compliance with the CZMA, the question whether the Tribe violates 

6 the CZMJ\ is not yet ripe for review . Further I the State has 

7 presented no evidence that any proposed compact (e.g., the Model 

8 Compact) bet ween the Tribe and the State current ly violates a 

9 federal law, or that the Tribe intends, by way of a tribal-State 

10 compact, to viol ate any appl i cable federal law. 6 

11 The State's argument fails because the State' s presumption, 

12 that if "the Secretary can disapprove a Compact because it 

13 authorizes a violation of federal law, the State can legitimately 

14 request that the Compact comply with that law in the {irst 

15 instance," is erroneous. The State has failed to present evidencie 

16 that any p r oposed compact between the Tribe and t he State currently 

17 violates a federal law. The State's cross-motion on this basis is 

18 DENIED. 

19 

20 

21 

22 6The Sta t e relies on the f ollowing statement i n the Tribe's EA 
for the proposition that the Tribe has refused to comply with the 

23 CZMA: "It i s the position of the Tril:>al Council tha t the CZMA is 
not applicable since Congresp expressly excluded l ands held in 

24 trust by the Federal Government in its definition of the term 
'coastal zone ' .... " Verrips Ex. D at 29-30. This preliminary 

25 statement of ·the Tribe's position on the applicability of a federal 
law, which will ultimately be det e rmined by federal, not State, 

26 authorities , does not demonstrate the Tribe's refusal to comply 
with the CZMA. Nor does it mean that the proposed compact between 

27 t he Tril:>e and t he State violates · a federal law. 
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I ... 

CONCLUSION 

2 For the foregoing reasons, the Cou~t DENIES without prejudice 

3 Big Lagoon's motion for s ummary judgment and for an order 

4 compelling the State to conclude a compact with Big Lagoon within 

S sixty days pursuant to 25 U. S.C. § 2710 (d) (7) (B) (iii) (Case No. C 

6 99-04995 cw, Docket No. 300) . The Court DENIES the State's cross-

7 motion for swnmary judgment (Docket No.· 307) ; If the parties have 

8 not yet reached an agreement ninety days from the date of this 

9 Order, tbe Tribe may file another motion for summary judgment 

10 seeking an order pursuant to 25 u.s.c. § 2710{d) (7) (B) (iii). If no 

11 motion is filed, a case management conference will be held on July 
/ 

12 26, 2002 at 1:30 p.m. Case management statements shall be filed 

13 one week before. 

14 

\5 IT IS SO ORDERED. 

16 

17 Dated: MAR 18 2002 
18 

19 

20 
Copies mailed to counsel 

21 ' as noted on the following page 

22 

23 

24 

25 

26 

27 

28 

C~-:u<£4 '~ ~ 
CLAUDIA WILKEN 
United Sta~es District Judge 
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FILED 
MAR I 7 Z004 

~ 
IN THB UNITED STATES DI~~lc:J' COURT 

110R THE NORTHERN DISTRICT Olr CALif'ORNIA 

!N RB INDIAN GAMING RBLATBD CASES 

:BIG LAGOON RANc:HmUA, 

Plaintiff,. 

v. 

STATB OF CALiiOaNIA, 

Pafendant. 

I. 

No. C 97-04693 CW 

This docu~t ~elateG 
to: 

No, c 99-04995 CW 

ORDSR Dmr.tlNG 
PLAXNTIFF' S MOTION 
FOR SuMMARY JUDGMlmT 

22 Plaintiff Big Lagoon Raneheria (Big Lagoon, or the Tr~be) has 

23 filed a fou:r:th motion fo~· summary judgment and f9r an or:der 

24 declaring that Pef&ndant State of California has not been 

25 negotiating with Big ~agoon'in good fa~th for an lndian gaming 

26 

27 

28 
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1 compact under 25 U.e.c. 5 2710(d) (1) (B) (iii} . 1 The State opposes 

2 this motion. The natter was s~itted on the papers. · H.aving 

3 considered the papers filed by the parties, the Court DBNlBS the 

4 motion. 

5 BACI<GROUND 

6 Big Lagoon ·bases ita motion on the follo~ing events, wbiQh . . 

7 occurred since .the Court 1 s lCilet 8\UmBIY judgment ·order. 1'ha facts 

8 are undisputea e~ceP,t where noted. 

9 I. 

10· 

On-Site Gaming 

On August 8, 2 the Tribe wrote eo the State to re-initiate 

11 compact negotia.t·ions • Engstrom Dec. Ex. A. The Tribe eugge~ted 

12 that ~$ parties enter into the original Mo~el Co~aQt without any 

13 aide agreement. Alternatively, it suggested that tbe parties 

14 res\ltne negotiat~ons toward a compact for gaming on the existing 

15 tribal land taking into acco1,1nt the State's environmental concerns 

16 by negotiating recip~ooal C?Dcessions. 

2l 

The Stata replied on ~ugus.t 15, rejecting t~e Tribe's 

suggestion that the parties enter into the origi~l Model co~act. 

The State explained that the MQdel Compii!.at was unaceeptable ~ 
•. 

it did not include adequate environmental provit;~~on~ l.!;\... Ex. C. 

In its August 27 response, the 'l'ribe expres:ied willingness to 

22 negotiate toward environmental protections, asking specifically, 

23 "What environmental protection does the State want? And what ilil it 

24 

25 1'l'he relevant law and the history o:f the parties • dispute is 

26 
detailed in the Court' ii fi:rat three summary judgment orders (Docket 
noa. 47, 79, 130). 

27 

28 

aAll dates refer to 2003 unless otherwise noted. 
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1 willing to give in ret~ for any suoh negot1aeed conc~ssions?~ 

2 ~ Bx . E. 

3 The State's September 5 response stated that it wished to 

4 delay further negotiation until it received a · respons~ to a query 

S it had sent to the Secretary of the Interior regarding the 

6 poss ibility of an off-site casino on state park property adjacent 

·7 to Highway 10l. (State J?ark Proposal). 'l'he Staee d~cl.ared ehat i~ 

8 would not negotia~e the terms of an on~site ~asino unle6s the 

9 pa~ties had first pursued the State · Park ~roPosal or other off~site 

1'0 gaming options. ~ Ex. H. 

11 The Tribe responded, again asking the State to articulate the 

12 specific concessions it would offer in the cont~t of on•site 

13 gaming. The state agreed to meet· on. September 30 to nego~iate on-

14 site gami~g regarOl~ss of the status of . the off-site possibility. 

lS "ld: Ex. I, 1(. The Tribe confirmed t}le September 30 meetiug, 

16 requested an addit~onal meeting in October, and repeated its 

17 requeet for the State to articulate its proposed concessions. ~ 

18 E?ts. L, O. 

19 Afte~ the September· 30 ~etiog, tbe State made clear in it~ 

20 October 1.7 letter that it viewed the on-site option only as an 

21 alternative sboula an offwsite option be infeasible. In this 
l )t . 

~~!~ ehe State articulated its· ~pacific e 

r'01v~~ 23 and reciprocal conceasion~. 
-Q){'( ~. t- 24 ~...,..--.----.b __:_~1.:._:::..:~~~ 

..{It \I-., 
1 

er etween agoon wetlaWI! 

~ · ZS W<UJtewater l.imitations, a thirty ~oot height limit on casino 

ncluded a·200 

26 development, a lightill9 plan, sign rest:rict1on~s.:.-. ""'"""'.._,. 

27 ex~sting trees ~ vegetation. Its included 

28 3 
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1 the ~ight to operate a dditional gaming devices, ~hangea in the 

2 timing and percentage of net win to be provided to the State and 

3 adjustment of public:! .health and .welfare provisions. ~ BX. P. 

4 ~he state dee1ined eo schedule a follow-up negotiation session at . . . 
S that eime, explaining that the intervening change in gubernatorial 

6 administration 'after the recall election created uneertainty in the 

7 negotiating . team and policy. l2..a. 

8 The Tribe's october 29 letter in response expressed that it 

. 9 was .. dismayed by whAt we per~eive to be signifj,.oantly evolving 

10 eubseantive demands by t~ State," 'The Tribe rejected the 200 foot 

11 buffer, but stated its belief tbat •an agreement on some 

12 combination ~F'Iti=ibh.e;;;;-;o...,t,.,hone,..,r_,po;t;f;;;o~po~s;:;:;e~dr;;c;;:;on;;;-;;st:"t:;r;-~-::-in;;;t:;s-c:an~1. be;::-~. r:::e:a:~~hed. " 1!b. 

13 Bx. Tbe State . repl~ed, asking why ~he 200 foot buffer·was 

14 rejected. Ish E:x.. R. 

15 The Tribe's November 17 response expressed frustr~eion due to 

16 its perception .that the State remained unwilling to tJPeci.fy its 

17 demands and concessioilt!J. · ~ B:x:. s. On December 19, the Tribe 

18 w:t"ote to the Governor's office asking wit b who111 in tbe new 

19 administration it might commence compact nEtgotiations. l!:h ax. v. 
20 The· Governor's office responded on :December 30. l.IL. :e:x. X. 

21 on January 1, 2.004, Gcw.ernor Schw~zenegger appointed his compaCt 

22 negotiation team. Kaufman. Pee. Bx.. 2. There is some evidence the 
23 Gove;rno,r Davis signed COm&>acts with oth~r tri bes after he was 

24 recalled but while still ~n office · in october, 2003. Bngstrom 

2S Reply Dee. Bx • . B. 

off-Site Gaming 26 II. 

27 In addition to the on-site options discussed above,· the 

zs· · 4 
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1 Tribe's August 8 letter also suggested r~- on of the 

2 e s alternative State Park Proposal for off-5ite gaming. The · 

3 Tribe stated its opinion that the parties were · •at oggerbeads~ in 

4 their attempt to negotiat~ the State Park Plan, and ~reseed doubt 

S that the parties ~ould obtaitt third-party approval. BngstX'Olll Dec. 

6 Ex. A. 

1 ln reply, the State declared, ~The State's position is that 

8 siting the Tribe's proposed ~asino on tbe State pa~~ property 

.9 adj ace:~:u:. to Highway 101 remains the most promii3ing avenue for 

10 negotiation.• The State believed th&.t third par·t.y approval was not 

11 required, but that the State Park . Proposal would ~e app;r:oved by 

12 both the Save the RedWOO:Os Leagu~ and the .Department of the 

13 ;t:nterior, sp$ci'fically citing its previous cOIJI11\.'mication ~tll 

14 formez: Deputy Assistant: Secretary for Indian Affairs Kayne Smith. 

lS .lsL, EX. C. 

16 On August lS, the ~ipe wrote a letter requesting the 

17 De partment of the Interior's view on the State l'ark ·PropOsal. On 

18 August 21, Ac:ting Regional Director Amy DUtachke Qf the Pacific 

19 Regional Office of the aureau of .Indian Atfai~s, united States 

20 Department ot the Inte1:ior, responded. ouesohke c~mcluded that the 

21 State Park Proposal •exceeds what Congress intended for inclusion 

22 as part of gaming compactr;J Un~ the Indian Gaming Regulatory ACt," 

23 ~d that 11the proposal is · cont~ to Federal Indian policy and the 

24 Secretary's fiduciary responsibility to protect Federal Indian 

ZS Lands." liL_ Ex 0 Do 

26 
,_ 
The TrLbe•s next le~ter to the Seate disagr~ed tqat the State 

27 ~ark Proposal was a viable alternative, ba~ed on Dutsehke's letter, 

28 5 
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1 and reiterated its COl'Pplaint tltat the twenty-five acre parcel was 

2 a~tually only twenty-one acre~ and that th~ S~ate waa not offering 

3 adequate consideration for tba proposed transaction. 14.. Ex . B. 

4 On September 3, tbe State wrote Gale A. No~ton, the Secretary 

5 of the lnterior, as)d_ng wbetber outa~hke' s August 21 letter 

6 accurately represented the Department's position on the State Par~ 

7 Proposal. 1.Q.,. Ex. P. On September 5, the State informed the T~ibe 

8 that because .Dutsc:hke'.s letter did not represent final Oepa:;tment . 
9 of the Interior policy, it believed that it was premature to · 

10 conclude that· the Department would not ~pprove a settlement based 

11 on the state Par]( Proposal. The State informed the Tribe t~t 

12 because it v iewed the State Park Proposal as t_~e most promising 

13 oPtion, it· wished to delay all compact negotiations until the 

14 Secretary of the Interior ~plied to i t s Sep17 embe;t" 3 letter. · 
. . 

lS Nonetheless, the parties .met on September 3D and negotiated 

16 on-aite gaming ·as discussed. ~e. At the Sep~ember 30 negotiation 

17 session, the State indicated that it wae inv estigating tbs 

IS · possibility of a another off-site 

l) }~ 19 Proposal, ~ site owned by a p~ivate conpa 

~ - 20 Kaufman Dec. at 1 1; Engstrom Dec. Bx• P. 

21 On December 19, 2003 Associate Solioitor Christopher B. 

22 Chaney, on behalf of the Unit~ States Department ot .the Interior, 

. · 23 wrote to the State artic:ul.ating concern that certain aspects of the 

24 Proposal may be inconsi,;:tent with certain federal regulations. 

2S Howeve~. the Pepartmene stated that ~despite thes e concerns , the 

26 United States ia not a party ·to the litig•tion and ·need not. be 

27 involved:. in the settlement negotiations taking place between the 

Z8 
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1 Tribe and 'the State.w The Department offered to re~iew any compact 

2 that the Tribe and State CQUld reach agre~ment on, after such 

3 agreemep.t was made. Kaufman Dec. BX. 1. The State provides 

4 evi dence that the Save the Redwoods League ha$ not taken any action 

S to approve or d;lsapprove an off-site g aming alternative. Id.:.. Bx. 

6 3. On Janua~ lS, 2004, The Tribe filed this motion. 

7 DISCUSSION 

s· The issue on this motion, as on the Tribe' a previCJUa 1110tions, 

9 is whether the State ha~~:J negotiated in good faitb as ~quired under 

'1 0 the IGRA. The Tribe contends that the State bas de-monstrated bad 

11 faitn since Auguat 4, 2003, ·by refusing to · identify demands and 

12 concessions related to on~site gaming, using tbe change in 

13 administrations to delay negotiations and pursuing an untenable 

14 proposal .f or off-site gaming. 

15 The Court first considers whether there is evidence that the 

16 State conducted good faith negotiation r egarding on .. site gaming. 

17 This Court has previous~y held that the State could negotiate fn 

18 good faith re~arding the ·on-site alte~tive by offeriQg the 'l'rib~ 
19 specific concessions in return for requests that the 'rr.ibe cou;)ly 

20 with e nvironmental regulations. March 18, 200Z order at 18. TP&re 

21 is evidence that the State complied with the Tribe's request that 

22 i t articulate its concessions ana. demands relating to · the on-site 

23 option in ita October 1~. 2003 letter. If the Tribe is unsatisfied 

24 .with the State• s proposed conceseions and demands, it may explain 

2S ita rea,;;ons and make ·a counteroffer or a :request for 1XIOre specific 

26 in~ormati.on. 'the Coure doee not d:i.ecern bad fa:ith in the· State's 

27 bargaining at this point. 
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1 Next, the ~iba asserts that tbe St~te used .the change in 

2 administrations a~ an excuse to forestall coropact negotiations. 

3 The Cour~ finds that the state was under~tandably delayed by the 

unplanned and unprecedented change in a.dm.inist·r~tions due t .o the 
. . 

recall election. The Tribe's evidence that the ·Davis 

administration . negotiated and·executed gaming compat!ts with other 

tribes afte~ the rec&ll election, wben conside~ed in the totality 

8 of the circumstances, does not support an inference thllt either the. 

9 Davis or the Schwar~enegger administrations unreasonably ·del~yed 

10 compact negotiations with Bi.g Lagoon. The Court cannot conclude 

11 that the deli!ly. occasioned by .the recall supports .a finding that. the 

12 State has refuse-d to negotiaee in good faith. 

Lastly, the Court examines the State's negotiation of the off-

14 s i te gaming alternative. The previous order in this case held that 

lS the Sto.te was not deTOOnstrating bad tai th by continuing to ~· J 
n ~ 16 negotiate towards its alternative State Park Proposal. August 4, 

. 19 

20 

2003. Order at 12. There is evidence tnat tbe State has continued . . 
to do ' just that. The State's pursuit of the off-site option 

The 'l'ribe had p¥"ev 

21 been smen~le to this'option and has not articulated tbe reasons 

22 for its e~e of heart. The letter it: solicited !rom ).cting 

23 Regional Director Solicitor 

.and the 24 dispositive . Both the 

25 

26 

27 

28 

l may well be worth exploring. Because off-site 

~~~~s sti11 a vi~le· alternative, the Cou~t must rejeot ebe 

aX'gllrnent that the State .demonstrated bad faith . by pursing 
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1 off-site gaming proposals it knew or shoul d have known to be 

2 infeasible. 

3 C~CLUSION 

4 For the foregoing reasons, the court D~BS Big Lagoon's 

S motion for su'ITIM:r:y judgment (Docket no. 141) . A case ManagemeJlt 

6 Conference shall be held on ;fyne I S , 2004 a~ i:30 pm. 
I 

7 Tha parties shall submit a Joint case Management Conferen~e 

8 statement a week before the confe;r£mce. 

9 IT lS SO ORDBRSD·. 

10 

11 

lZ 

13 

Dated: MAR 1 'l 2flOit 

Copies mailed to counsel 
14 as noted on the f~llowing- page 
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Informational Hearing of the 
SENATE GOVERNMENTAL ORGANIZATION COMMITTEE 

"'tribal-state Compact Between the 
State of California and the Bl.g Lagoon Rancherla" 

March 28, 2006 
State Capitol 

Sacramento, California 

SENATOR DEAN FLOREZ: I'd like to get started. I want to thank the 

committee members and those in the audience for attending this afternoon-or, 

better yet, this evening. We have a pretty full agenda, and I think it reflects .the 

importance of this particular compact and its ramifications to the State's gaming 

landscape. 

I do have a number of questions that I would like to get on the record, and 

so, I would ask the sergeants to have plenty of tapes because we want to make 

sure we have a running transcript of this particular hearing. 

For the members that are here, I'd like to lay out how we're going to proceed. 

We're going to start off with the "Legal Panel" featuring Mr. Kolkey, the Governor's 

lead negotiator for State gaming compacts, and Mr. Kaufman from. the Attorney 

General's Office. Then we're going to have the "Tribal Panel" featuring Mr. 

Moorehead, tribal chairperson of Big Lagoon Rancheria, and other interested 

parties. That will be followed by elected officials from Barstow, and then we'll have 

the "State Agency Panel" consisting of representatives from the Deparbnent of 

Parks, Coastal Commission, and Fish and Game . . We'll also hear from the 

"Environmental Panel" and representatives from the environmental community. . . 
And then we'll end with "Public Comments." 

Now, as I said at the beginning of this hearing, I do have a number of 

questions, and I think hopefully through some of the questions that I'll ask, they 

will answer many of the members' questions as well. I would like the opportunity 

to go through these questions to get them on the ~ec~rd. And any panelist that 
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MR. BOLDREY: There will be common property shared in fee. The city had 

an interest in limiting the amount of land that went into trust, as did the State of 

California. BarWest has acquired for the tribes more than simply the land that 

would be put into trust. It's also acquired land adjoining the gaming facility that 

could be used for parldng or other types of activities. That property will be 

transferred from BarWest to the tribes at BarWest's cost and can be used by the 

tribes jointly and is fully subject, of course, to State law and local taxation, et 

cetera, because it's fee land; it's not land in trust. 

SENATOR FLOREZ: And that fee land, is that basically sharing parking 

lots? 

MR. BOLDREY: Yes. 

SENATOR FLOREZ: So, the parking lot is shared. They're two separate 

entities, but there's this in-fee issue which ... 

MR. BOLDREY: There would be some parking on trust land, but the 

adjoining fee land could be used for RV parking and other ancillary uses. 

SENATOR FLOREZ: Okay. In terms of-and we talked to Mr. Kolkey as 

well, who is still here; thank you, Mr. Kolkey, for being here-the commercial 

development issue, we talked about giving that up on the current reservation. Can 

you tell us a little bit more about that? Are you giving up housing rights? Do you 

see that as a provision as some sort of infringement on sovereignty? I mean, just 

your perspective on that commercial development. 

MR. ENGSTROM: Mr. Chairman, I'll take that one, I think. We don't see it 

as an infringement on sovereignty because it was freely negotiated at arm's length 

between two sovereigns. So, it is not an infringement upon sovereignty. It's 

something the tribe decided to do in fashioning this compromise. 

There is a restriction on commerCial development-any kind of commercial 

development-on the 20 acres in Humboldt County. There are also various land 

use and design restrictions: height limitations, setbacks, foliage, visual impacts, 

night sky and so forth on any future housing development on the land. 

SENATOR FLOREZ: Okay, thank you. That's a very succinct answer. 

Housing rights then? 
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Agreements. That was one of a number of things where the State was more willing 

to move ~han it was in other respects. 

SENATOR FLOREZ: And that was something that you negotiated through 

the process. 

MR. ENGSTROM: Painstakingly, yes sir. 

SENATOR FLOREZ: Okay, great. 

Members, any other questions? 

Would you like to make any closing statement? 

MR. ENGSTROM: The only thing that I would make, Mr. Chainnan and 

members of your committe~besides thanking you all for your time-is to 

emphasize that this didn't happen overnight. As Mr. Kaufman said, we spent 

years in litigation. We went back to the court four times with summary judgment 

motions. I don't know who all on the dais is an attorney, but in any given case, 

four summary judgment motions is a lot. We ran into stiff resistance from the 

State, extraordinary resolve from the Resources Agency. That's why we entered 

into this settlement. It's a compromise. 

I feel a little bit chagrined to hear Mr. Kaufman and Mr. Kolkey say what a 

gre~t deal it is for the State because we don't feel quite as happy about it as they 

do. But that must mean that it's a good deal for the State. It is something that we 

entered into deliberately and consciously and based on years of experience of 

negotiating and litigating with the State. It's wrong to say or to suggest that this 

tribe and its legal counsel were duped. It's wrong to say that they didn't lmow 

what they were doing. And respectfully, it's wrong to suggest that they have not 

been able to look out for their own sovereign interests, because they have. 

This agreement-I can't tell you how · many times we were over at Mr. 

Kolkey's office or visiting with Mr. Kaufman down in San Diego or meeting with 

people here .in Sacramento, but it came about as a result of a great deal of work, a 

great deal of energy, and at the end of the day, it's a 'compromise in settlement of 

litigation that is meant to benefit as many people as possible. 

SENATOR FLOREZ: Great. That's a great summary. 

Any other closing comments? 
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MR. MOOREHEAD: I would just like to add to that. You know, we looked 

at it as, based on the Section 20, we knew it's an uphill struggle. We're willing to 

push forward with it because of the fact that it's going to benefit the greater 

interests of the State of California-if it goes through the Legislature-in terms of 

the environmental concerns. The community of Barstow has expressed a 

welcoming to us and Los Coyotes. 

SENATOR FLOREZ: · If they have, why not go to the ballot? Why the phone 

poll? I mean, if there's great support, why not just go to the ballot? 

MR. •OOREHEAD: I don't have the answer for that, but we11 get to it. 

SENATOR FLOREZ: Mr. Kolkey said you guys pushed for that; it wasn't 

him. You pushed for phone polls. If you want to engage the community support, 

why not put it on the ballot? 

MR. MOOREHEAD: Well, it might have went back to our lawsuit; that we 

didn't want the community to determine whether we were going to get a compact 

or not. 

SENATOR FLOREZ: You did not want the community to determine 

whether you got a compact or not? 

MR. MOOREHEAD: In terms of "Yes" or "No" on the compact. You know, 

the city had already demonstrated a strong support. And if I go back to the elected 

officials, they're elected by the citizenry of the City of Barstow. 

SENATOR FLOREZ: Sure. So, to summarize, you don't feel comfortable 

with the citizens making the decision on your project. 

MR. MOOREHEAD: No, I felt they already made the decision. 

SENATOR. FLOREZ: When was that? 

M R. MOOREHEAD: By the City of Barstow-the city council supporting it. 

SENATOR FLOREZ: Okay. Any other questions, members? 

MR. MICHAEL Y AKI: Mr. Chairman, my name is Michael Y aki. I'm also an 

attomey for the project. 

I just wanted to follow up on two issues. .One is the one you mentioned 

about the poll. I wquld just note that it was conducted by San Jose State 

University's Office of Research. In your packets we have provided copies of the 
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SENATOR FLOREZ: Would you like to make any closing? 

COUNCILMAN GOMEZ: No closing. I wasn't even prepared to speak today. 

I just came to see what was going on. 

SENATOR FLOREZ: Well. thank you for being around. Appreciate it very 

much. 

COUNCILMAN GOMEZ: No problem. 

SENATOR FLOREZ: Okay. Let's have our "St~;tte Agency Panel": Ruth 

Coleman, director, Department of Parks and Recreation; Sarah Christie. legislative 

director, California Coastal Commission; and Ryan Broddrick, director, 

Department of Fish and Game. 

Thanks for sticking with us. We appreciate it. Why don't we go ahead and 

start with the Department of Parks and Rec. If you have some statements, that 

would be great. I have a few questions, and then we'll move on. 

MS. RUTH COLEMAN: Thank you, Mr. Chairman. We appreciate the 

chance to explain to you the situation up in Humboldt County and try to give you 

a little bit more visual picture of it. 

SENATOR FLOREZ: Sure. 

MS. COLEMAN: You're getting some photographs handed out to you that 

show some maps and some images of the park itself. You'll notice from the map 

that the entire lagoon is publicly protected except for the one side of the casino. 

It's like a tittle. peninsula~ It's not in green, but that's county park. So, the entire 

lagoon has been protected publicly through the acquisition of Harry Merlo State 

Park. There's also two other State parks right nearby: Patrick's Point and 

Humboldt Lagoon State Park. 

T~s park is one of the many crown jewels of California.· We have 278 State 

parks in California. One of them is in that painting right behind you. It has 

extraordinary resource values. It also has archeological values, and it has 

recreational values. For natural resources, there's a lot of listed species: snowy 

clover, spotted owl, marbled merlet, steelhead, coho salmon. You'll also notice 

from the photographs that there are Roosevelt elk, and then there's brown 

pelicans, harbor seals. It's a very rich environment because it's in an estuary, and 
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anytime you have that kind of connection to the water, you have a very rich 

ecosystem. 

There's extraordinary natural scenic :views because it's basically a pristine 

lagoon, except for the one site; and so, it gives a very unique view of that area. 

And it also has, what we call, a dark sky landscape. There are very few of these 

places left where the sky actually gets very dark at night, because there are so few 

places that there are lights that are created. 

People come to this park. We get about 63,0(]0 visitors a year, and they 

come to kayak, bike, hike. It's a quiet park. It's sort of a sensitive kind of place 

where you can really renew your spirit. It's that sort of eXperience. 

The cultural resources are extraordinary. There's all kinds of archeological . 

si.tes. A tree fell down last year, and just in falling, it unearthed a burial site. So, 

it's very, very rich. It's been used by Native Americans for centuries. 

So, from our perspective, the casino there on the very end would have 

profoundly altered the experience ~f the park. It would have profoundly altered 

the feel of the park and the view of the park and the resources of the park. My 

colleagues will speak more to the effects on the fish and wildlife as well as the 

water quality, but from our perspective, the kind of impact of the traffic that would 

come through-it's just like if you look at the painting behind you and imagine a 

casino on there. That's Point Lobos. It completely, permanently alters this park. 

My charge as Parks director is to articulate for the public what effects it 

would have on a park, and our job as a department is to protect these places in 

perpetuity. Our first State park was created in 1864 by Abraham Lincoln, and 

the language used when he created it was: This place is set aside for ." . . . 

recreation ... inalienable for all time[s)." And that's been sort of the spirit that all 

these State parks have been created. 

Thereve been a lot of threats to State parks in the past,· and they've all been . 
resolved through creativity. And so, we looked at this compact as a creative 

solution to avoiding destroying a State park that is such an extraordinary 

resource, so that this place is preserved in perpetuity for future generations. 

That's the charge that we have. 

So~ with that, J'd be happy to answer any questions. 
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SENATOR FLOREZ: Thank you. Any questions, members? 

Senator Romero. 

SENATOR ROMERO: Okay, 62,000 annually. Do you keep data in terms 

of who comes to the park-ethnic/racial data, income, socioeconomic? Is there 

any data that you can provide to me as to who uses this pristine park? 

MS. COLEMAN: It's a day use park, so we don't have overnight 

rese~ations, because that would be the only place wher~ we would get zip codes. 

We don't collect data by race, and so, I wouldn't be aJ?le to tell you what the ethnic 

makeup is. We receive a lot of tourists who are coming up and down the 

California coast. And so, this is one of the tourist destinations. 

SENATOR ROMERO: It would be for kayaking. It would be for what else? 

MS. COLEMAN: Hiking, mountain biking, fishing. It's a very popular 

fishing area. The whole lagoon that you see is managed by Fish and Game, and 

my colleague can speak to that. So, there's a lot of hunting in that area as well. 

SENATOR CHESBRO: Mr. Chairman, along the same lines ... 

SENATOR FLOREZ: Sure. Go ahead. 

SENATOR CHESBRO: Part of the answer is going to be the same becaus~ 

of the day use answer, but you also have a State park adjacent-Patrick's Point

that has very well-developed camping facilities. Do you keep data on where the 

people come from, even if it's not ethnic? 

MS. COLEMAN: We haven't collected data by zip code in the past, but our 

reservation system, when you sign up, you're giving information to it. We've been 

starting to ask whether we could start checking this data for all of our parks by zip 

code so that we could start, identifying who's coming to our parks from where, 

because it's a really good question. The problem is, they hold the data because it's 

a private company. It's something we'd have to work out with them. 

SENATOR CHESBRO: The reason I ask that is because-and this is 

anecdotal, I admit; it's less scientific than the earlier survey. But when I tell 

people rm from Humboldt County, one of the very f1rst things they say to me is, 

Oh, I've stayed at Patric~'s Point State Park. Humboldt County people don't stay at 

Patrick's Point State Park. They walk on the beach and go home at night. The 

campgrounds and the parks are occupied by people from all over California; 
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frankly, from all over the country because Redwood National Park is close by, and 

that's a national attraction. And so, there's people from everywhere. And as far as 

the ethnic makeup, I think that's anybod.y's guess. 

MS. COLEMAN: Right. Every one of you has a park in your district t;hat 

has· got some kind of very special, sort of sanctuary sense to your constituents. 

And so, imagine that particular park in your district having a casino put in the 

middle of it. You can imagine the outcry that there would be, and that's what I'm 

trying to communicate here. It is far in the north, there's no question; but it has 

extraordinary values, and it is of statewide significance. And my charge as the 

Parks director is to articulate as well as I can the importance of these places not 

only for us, but they were entrusted to us by previous generations, and it's our 

responsibility to protect them for future generations. 

SENATOR FLOREZ: Great. 

SENATOR ROMERO: But also, as well, too, this is-at least where the 

casino would have gone-this is sovereign land. 

MS. COLEMAN: Absolutely. 

SENATOR ROMERO: There's a recognition of that as well. Is there any 

concem-and we heard from earlier testimony that they believe that they could 

have developed this site, preserving the pristine conditions, and still have adopted 

environmental mitigation. Do you believe that they would have been incapable to 

have done so? 

MS. COLEMAN: We don't believe you could mitigate the impacts of a casino 

on. that State park experience. And I would defer to my colleagues for the water 

quality impacts. 

If you'll notice from this image, in the second image, the water doe.sn't 

circulate in that lagoon. So, there's enormous water quality implications. And 

that was one of the reasons why they*ve also testified that they hit such a wall 

when they were negotiating with the S~ate, because we kept pushing back because 

this is 'such a very sensitive environment. 

SENATOR FLOREZ: Okay. Any other questions? And in terms of, 

Everyone has one in their district, you haven't been to Bakersfield. 
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MS. COLEMAN: Not everybody has a State park, but there is some open 

space, special area that I think everybody in their district has. It might even be 

the l9cal soccer field. But it's a place where the public goes and they love and they 

treasure it. 
SENATOR FLOREZ: I gotcha. 

MS. COLEMAN: And that's what I'm trying to communicate, because I 

realize-you lmow, you're from the Central Valley. You've got the San Joaquin 

River Parkway area near you, and if you put a casino in the middle of that, you'd 

probably hear from some of your constituents. 

SENATOR FLOREZ: Sure. Exactly. Especially if it was moved there or 

near there. Absolutely. That's probably upcoming. 

Is there any other comments by the members? Okay, let's go on. Thank 

you. 

MS. SARAH CHRISTIE: Good evening, Senator Florez and members of the 

committee. Sarah Christie with the California Coastal Commission. 

I'd like to start by saying that it's the Commission's strong feeling that 

development of a casino at this site would be seriously nothing short of tragic. 

We're very concemed about the unmitigatable impacts that Ms. Coleman spoke 

about. .The idea of putting a casino on that site is so totally out of character with 

the remaindc;:r of the area, there's nothing that you could do to mitigate the 

impacts in terms of the noise, the traffic, the ancillary disturbance. It simply can't 

be mitigated on a global sense. 

On a very specific sen~e, that site is a small site. It's only twenty acres in 

size. While it is a sovereign nation, that area of Humboldt County is governed by 

the Humboldt County Local Coastal Program, and there are some very specific 

·wetland setback requirements, building height requirements, lighting, and offsite 

sign and other regulatory requirements that apply in that area through the Coastal 

Commission's certified LCP. It would be extremely difficult to meet the 

requirements of the LCP on that site. And that goes to Senator Romero's question 

about: Could the environmental impacts be addressed? 

The Commission is the agency that analyzed the EA that was prepared by 

the· tribe that concluded th~t the environmental impacts would be met, and our 
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analysis of that came to the conclusion that they could not in fact be met. There 

were several statements made with· no supporting data. There were conclusions 

drawn with no supporting analysis. And so, we are not at all confident that the 

environmental concerns of that site could be addressed in any realistic way. 

Ms. Coleman m~ntioned the water quality impacts. The Coastal 

Commission does have within its jurisdiction the requirement to protect coastal 

marine waters. The likelihood of a sewage spill in addition to the nonpoint source 

runoff from all of the hardscape associated with the development there essentially 

increases the risk of significant water quality impairment to the lagoon that is just 

unacceptable. You've heard in earlier testimony today that this is one of the last 

naturally functioning lagoons left in the State, and we believe it's of primary, 

primary importance to protect it. 

It's designated as Environmentally Sensitive Habitat Area under the Coastal 

Act , which is some of the most highly protected habitat designation in the State. 

That being said, we're very concerned that if the compact were not to be .ratified 

and development were to go ahead, that it would be very difficult for us to protect 

those resources m the way that the California voters expected that they would be 

protected when they voted for Proposition 20 back in 1972. So, the concerns that 

somehow these environmental issues can be addressed and that it's just the 

agencies who are proposing that they can't-well, we're proposing that they can't 

because we have very specific analysis that shows why they can't be met. 

Just also to Senator Romero's concern about agencies don't necessarily 

represent the Legislature-the Coastal Commission does have four members 

appointed by the Pro Tem. So, we do, in essence, reflect the interests of the 

Legislature and specifically the Senate. 

With that, I'm just going to reiterate that the Coastal Commission strongly, 

strongly supports the concept of moving the development potential of this casino 

offsite. Barstow seems like a logical place to put it, and if we can put this issue to 

rest, settle the longstanding litigation that's been going on, and have some 

assurance that this site will be protected in the manner in which it so richly 

deserves to be, we think that would be a terrific accomplishment for this 

Legislature on behalf of the people of California and all of the millions of voters 
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who come to enjoy the coast and the serenity of a coastal experience that the 

Coastal Act has protected for all to enjoy into the future. 

SENATOR ROMERO: Mr. Chair, can I ask? Again, too, this statement

Barstow is a logical place to put it . . . 

SENATOR FLOREZ: Right. Why is that? 

SENATOR ROMERO: Why is that? And does the desert deserve any less 

protections than coast? 

MS. CHRISTIE: Absolutely not, Senator, and I'm glad you asked for that 

clarification because that's certainly not what I meant to imply. 

SENATOR ROMERO: Then explain the thing-Barstow is the logical place 

to put it. 

MS. CHRISTIE: Barstow seems ~ike a reasonable place to put it, given the 

fact that the city has expressed an interest in having the casino Pl:lt there. 

SENATOR ROMERO: So, if Blythe tomorrow or Los Angeles tomorrow or · 

Monterey Park tomorrow-if any city says, I want revenuefor my city-my god, 

ship them out. 

MS. CHRISTIE: My understanding of the baseline en~onmental situation 

of the Barstow site compared to the baseline environmental situation at Big 

Lagoon, it seems like a reasonable tradeoff from an environmental standpoint. 

SENATOR ROMERO: I fmd that answer to be dissatisfactory. It just seems 

like I flnd no reason behind it except, basically . . . 

MS •. CHRISTIE: Well, there's no endangered species on the site in Barstow, 

to my understanding. There's not the same degree of scenic and visual protections 

that exist in the LCP. 

SENATOR ROMERO: Anybody who appreciates the desert as I do, I take 

offense to that comment. The desert is beautiful. I hope that one day you can get 

out there and take a look at it. 

MS. CHRISTIE: And I would agree with you. It's my understanding of this 

particular site, where this casino is proposed to go, that the environmental 

concerns are certainly less tlian they are at the Big Lagoon site. If we're going to 

have a casino at one place or the other, it's the Coastal Commission's position, as 

the agency that's protecting our coast . . . 
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SENATOR ROMERO: (Inaudible.] 

MS. CHRISTIE: If this hearing sparks that effort, I think it would probably 

be a proud day for Califo~ia. 

SENATOR ROMERO: [Inaudible.] 

SENATOR FLOREZ: Any other? So, there's really no rationale, in other 

words, other than the environmental baseline-that it's less in the desert than the 

other. 

MS. CHRISTIE: And the existing land use protections that specifically 

apply to this s~ction of the coast-that would all be violated, b~sically. 

SENATOR CHESBRO: With all due respect to Barstow-Barstow or a 

pristine, undeveloped lagoon? You know, I would say that any site ought to have 

an environmental assessment, and it ought to be looked at from the standpoint of 

its environmental imJ>act, but I ~ink we're talking about within the generally 

urban developed area of Barstow. We're not talking about putting it out in the 

middle of the desert where there's endangered species that I know of, and nobody 

has charged tha,t. The· environmental groups, I think-that I hope are still here 

and haven't been worn down by this procedure at this hearing-certainly would be 

concerned if it were being proposed to be put in a place that was of significant 

environmental sensitivity. I would be, too, but I haven't heard that. 

So, simply to throw it out and say it might be as environmentally important 

as Fish and Game, State Parks, and the Coastal Commission thinks Big Lagoon is, 

really does not weigh on an equal basis. If what you say, Senator, is correct, that 

it is an environmentally sensitive site, then yes. But nobody's presented any 

evidence that I've seen or heard to that effect, other than just a general statement ' 

that the desert is important. I agree with you-the desert's important. If this were 

in downtown Eureka where the reservation was located and there's a tradeoff 

between one urban area and anot.J.ler, then I .think it would be a pretty fair 

comparison. 

SENATOR VINCENT: Mr. Chairman? I doubt very seriously if Barstow 

would like to have that casino if they didn't have slots. 

SENATOR FLOREZ: That's one other feature of the environment. 

SENATOR VINCENT: That's it-the slots. 
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SENATOR CHESBRO: And by the way, with regards to understanding the 

Legislature, I hope it doesn't cause any trouble with her current employer, but 

Ruth Coleman worked for the Senate Democrats-for how long? 

MS. COLEMAN: Ten years. 

SENATOR CHESBRO: Ten years. Thank you. 

SENATOR ROMERO: That's a Davis appointment. It's a good thing you've 

only come before us right now, though. 

SENATOR FLOREZ: Great. Thank you. Go ahead-if you want to go. 

ahead and proceed. 

MR. L. RYAN BRODDRICK: Mr. Chairman, members of the committee, 

thank you for the opportunity to address you this evening. I'm Ryan Broddrick, 

. the director of ~e Department of Fish and Game. I appreciate the late hour, and I 

will try not to duplicate. 

SENATOR FLOREZ: Oh, it's not that late. It's 8:30. I mean, let's put it in · 

perspective. I'm sorry if people are ha~ng to sit through, but if this had been a ten 

o'clock hearing in the morning and we were proceeding on it, it'd probably be just· 

fme. So, go ahead. We're moving on. 

MR. BRODDRlCK: Thank you, sir. 

I'd like to focus on kipd of a unique ecological function that the Big Lagoon 

provides. We have the 1,600 acres we're responsible for, for the management of 

the surface area, the mean high-tide issue,. and lagoons along the Pacific Coast 

and across the California· coast; 1,100 miles of our beautiful coast and the entire 

Pacific Coast that provide a unique ecological function. And there are functions, 

frankly, that have been in peril not just in California but across the western United 

States. 

To give you some semblance of why we care about the uniqueness of the Big 

Lagoon, in addition to the species identified by Director Ruth Coleman-! won't 

duplicate those-but October~Februa:ry timeframe, it's a critical area. Over 

642,000 shorebi!ds, migratory birds, use this lagoon. Now, why do they use.that 

lagoon? Because of the dynamic of that lagoon: It's barred from ocean influence 

for a portion of the year. It does breach periodically. It creates one of these really 

unique ecosystems that, frankly, we don't see much in California anymore, but 

113 

SER076 



Case4:09-cv-01471-CW Oocumentaa-34 Filed07/01/10 Page115 of 132 

which we have spent an immense amount of time and public interest and public 

support through various bonds in restoring. 

As an example-not to leave any of them out-but to give you an idea of 

Bolsa Chica, I was down there two weekends ago, and the wetlands restoration 

there has been twenty, twenty-five years in the making- expense of the 

acquisition of the uplands and the tidal restoration of about $200 million when 

· all's said and done. The benefits there to marine species, the nursery area for a 

variety of important economic and recreational fishes, the aesthetic beauty of the 

area, it's very much similar· to the Big Lagoon, but it's not surrounded by 

Huntington Beach. And yet, the functions of that particular lagoon provide 

be~efits for a br9ad range of species, both marine, terrestrial, and certainly the 

aesthetic and humankind; which is, we can't forget, people need to be able to 

touch and taste and feel these natural resources to continue to support and have 

an appreciation for thein. 

Importantly on the coastal communities that you've been watching in the 

news recently is the declines of salmon populations out of the Klamath. The role 

of inner-tidal lagoons and lagoons such as this property is important for nurseries. 

It provides a function. We have been resolute in the department, I think, in a fair 

fashion of being concerned that because lagoons and natq.ral lagoons-lagoons 

that breach on their own without intervention of. the Corps of Engineers to open up 

the breaches that we've had to do in some other areas-are fairly unique and they 

are one of the criti?al environmental rocks or ecological rocks-community rocks

that we've built the restoration of anadromous fish on-steelhead, coastal 

cutthroat, chinook, coho salmon-we have put millions of dollars-you have put 

hundreds of millions of dollars-the Legislature has directed the department to put 

hundreds of millions of dollars into the restoration of coastal streams. 

We did not do this. We recognize that this property is sovereign nation. We 

respect and work both in restoration projects and in regulatory processes with 

sovereign nations as an equal. When we went to the Attomey General-and this is 

from the Wilson Administration through the Davis Administration, through the 

Schwarzenegger Administration, and I have served on all of them- we have been 

consistent in the message: We respect the sovereign land issues, but from a 
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broad, statewide policy issue, this particular lagoon is a precious commodity. The 

Klamath alone influences the recreation and commercial and aesthetic use of 

salmon on 700 miles of California's coast. 

So, it was with those intents-and not to make judgments-but to do our 

best, as a public trustee agency representing the diversity of habitats that are 

there, to encourage and to provide technical support and alternatives to the 

Attorney General. We are a client of the Attorney General. The interests we're 

trying to serve there, we believe, is in the interest of continuing the legacy that you 

have all participated in with respect to anadromous fish restoration, with respect 

to diversity of habitats. With. all due respect to the development issues, lagoons 

are one of the few habitats that really are kind of a one-tragedy threshold. We 

have watched coastal lagoons that have developed invasive species that were in 

fact toxic. We've had spills where a functional lagoon is in fact terribly 

deteriorated. 

And so, it's with an abundance of cauti.on that we did this, but with great 

respect to the Indian tribe. 

SENATOR FLOREZ: Great. Thank you all. Any questions? 

Let me ask you, if I could, just Fish and Game-you might have been here 

earlier when I mentioned. ; . . you mentioned that Fish and Game is trying to be 

consistent through this process, particularly when it comes to sovereignty. Let me 

ask you about Yurok and the Klamath. Is that any less important? 

MR. BRODDRICK: No, it's not. In fact . . . 

SENATOR FLOREZ: Where were you guys during that compact 

negotiation? Should the committee say "No" to that because there's some 

environmental concerns there? 

MR. BRODDRICK: I'm not familiar with the particulars of the compact 

issue specifically. We have been working with the Yurok-the Hoopa and the 

Yurok-on the restoration on the Klamath, the ----- through Shasta, the 

Trinity, but I have riot worked in the context of the compacts. 

SENATOR FLOREZ: Okay. But I guess inequity-as you mentioned, · 

consistency-what makes the lagoon so much more precious than the Klamath? I 
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know everybody's got something in their district they like more, but I'm just trying 

to ... 

SENATOR CHESBRO: There's a town at the mouth of the Klamath. It's 

called Klamath. 

SENATOR FLOREZ: Thank you, Senator Chesbro. I didn't know that. 

SENATOR CHESBRO: Well, I'm from the area. I live there. 

SENATOR FLOREZ: Yeah, I know. I used to chair the Water Committee as 

well in the Assembly. 

In terms of looking at the Klamath and looking at that Yurok-particularly 

the Yurok-compact, environmental issues there as well? No? 

MR .. BRODDRICK: I'd have to go to that specific date and time and pull it 

up. I briefed for this, and I was familiar. with these issues. 

SENATOR F~OREZ: Okay, I got it. I'm just wondering, as we're making 

comparisons-deserts/Klamath; you know, Barstow-they're all pristine areas that 

some people think are pristine and some people don't. It's just a question of what 

levels. This is important because i.t's in front of us, .no doubt, and that's the issue. 

But I'm just wondering, as the compacts come through, are we vetting them 

through the same, if you will, process as we are this compact? And this compact 

is the highlight because we're moving it because of the enyironmental sensitive 

nature of everything you've just mentioned. But I'm just kind of wondering where 

on the pecking order folks are on other parts of the State. As Senator Romero 

said, there isn't a issue, obviously, in Barstow, but on the Klamath, there 

are significant issues, obviously. Water issues particularly. And I'm just kind of 

wondering if that vetting process takes place for all compacts going through, if you 

will, the process with you folks. And it's a real policy question; a question the 

committee needs to understand a little better. 

Does every compact go through this vetting process with you? 

MS. COLEMAN: I can only speak for State parks. This is the only one 

that's surrounded completely by a State park, and so, our views of it have been 

very strong. If they were proposing a casino right in the middle of, say, Anza

Borrego State Park's desert-you're absolutely right, the desert is an ~aord.inary 

resource and incredibly fragile. AD.d so, we lookto our properties. As the State 
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Parks director, I'm charged to look out for the State parks, so I don't go beyond 

that. 

SE~ATOR FLOREZ: Okay. Appreciate that. 

MS. CHRISTIE: And just from the Coastal Commission~s perspective, it's 

my understanding that this is the flrst tribal casino that we've ever attempted to 

assert federal consistency jurisdiction on. So, I think this is our frrst experience 

with the compact. 

SENATOR FLOREZ: And the casino above, we just mentioned earlier? 

MS. CHRISTIE: Again, I can certainly check ~n that if the committee's 

interested, but it's my understanding that this is the flrst time that the 

Commission has exerted our federal-or attempted to exert our federal consistency 

review authority over the building of an Indian gaming casino. 

S~NATOR FLOREZ: Sure. And to the question I asked earlier-if the tribe 

now wanted to build its own hotel/resort and no gaming on it at all-what position 

would that put all ofyou in? 

MS. CHRISTIE: We would have all the same concerns again . 

SENATOR FLOREZ: You would. 

MS. CHRISTIE: Yes, we absolutely would. To what extent we would be able 

to exert our authority over the project to affect the outcome is anybody's guess. 

SENATOR FLOREZ: The only reason we're exerting power in this case is 

those slots that Senator Vincent's talking about. In other words, if you want the 

slots, youve got to ... 

MS. CHRISTIE: Well, our authority is triggered by a federal action, or a 

federally approved actiori, and I'm certainly not an expert on how the Indian 

gaming gets approved. But in this. case, because.there was a federal action being 

taken py the Bureau of Indian Affairs, that opened the window for the Coastal 

Commission to exert federal consistency review. 

SENATOR FLOREZ: Gotcha. Senator Soto, then Senator Romero. 

SENATO~ SOTO: I was just curious. I wonder how much good it would 

do-l think it would be horrible to do this-but how much information there is on 

the generation of trafflc on all the things that would be a negative towards having 

the casino in this location; what would be the effects and what would be the 
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SENATOR VINCENT: Personally, I think it's nice. I think this proposed 

casino on the beautiful beaches is something that they should talk a~out. As a 

matter of fact, I think it's a good idea not to build there. No question about it. 

But I also would like to say that Mr. Virgil Moorehead, tribal chairperson of 

Big Lagoon-I would like to tell him, even though they don't have a casino here, 

they're going to do very well in Barstow. Very welL So, everybody should be happy 

on this deal. Evezybody should be verj happy on it. I want to play some slots 

there myself. [Laughter.] 

SENATOR FLOREZ: Got your first customer. 

Thank you all. We appreciate it. Thank you for sticking around. I · 

appreciate it. 

SENATOR CHESBRO: Mr. Chairman? As they're leaving, just let me say

fortunately, I think the respect level increased, but other comments were made 

about environmental agencies and their connection to the Legislature. I just want 

to express my utmost respect for all three agencies in their roles in protecting the 

natural resources of this State and each of you for your leadership in those 

agencies. I called each agency up and raised hell when I disagreed with you, but I 

think on the whole you play a vezy, very important role. 

SENATOR FLOREZ: Thank you. 

Okay. Let's have our "Environmental Panel" come up. This is our last panel 

of the evening~ Thank you, members. Thanks for joining us. 

Let's go ahead and begin. Any order. Just introduce yourself, and then 

we'll go from there. 

MR. RUSKIN HARTLEY: Mr. Chairman and members of the committee, 

thank you for inviting Save the Redwoods League to t!!stify on this compact. My 

name is Ruskin Hartley, and I'm Save the Redwoods' conservation director. I have 

a four-minute version, and I have a one-minute version, so 111 give you the choice 

as to which ... 

SENATOR FLOREZ: Your choice. We're not going any\vhere. Go ahead. 

MR. HARTLEY: I'll do the three- or four-minute version. 

SENATOR FLOREZ: You got it. 
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MR. HARTLEY: Let me tell you a bit about Save the Redwoods and why we 

are involved in the effort to protect Big Lagoon. 

Save the Redwoods League was founded in 1918 and has been instrumen~ 

in acquiring more than six of every ten acres in California's State redwood parks. 

Save the Redwoods also works to protect fragile nonforest ecosystems and unique 

coastal habitats associated with the redwood forest and also to ensure the public 

can continue to experience these special wild places. Big Lagoon is exactly such a · 

place, as I think you ve heard this evening. 

We're involved in this compact for three reasons. First, the Big Lagoon 

Rancheria is a sovereign nation that ha s both development rights at Big Lagoon 

and under State and federal laws is entitled to develop a casino at Big Lagoon. It 

is our assessment-and I think the assessment that you've heard from the 

agencies-that the development of such a casino would do irreversible hann to 

truly unique, rare, and irreplace~ble natural habitat in California. Second, the 

compact is an enforceable agreement between the State of California and the tribe 

that will preserve this valuable and scenic place. And third, if this compact is not · 

ratified, it's clear we can all clearly anticipate the development of a casino. on one 

of the last places a casino should be sited, 'as I hear some of the committee 

members echoing. 

Every year people travel to the Northern California coast . to experience its 

ancient .redwoods and wild coastlines. Most travel along the Redwood Highway 

where Big Lagoon-the southernmost of a string of three beautiful lagoons greet 

some at the gateway to greater(?} national and State parks-itself is an 

International Biosphere Reserve and World Heritage Site. I think Director 

Coleman noted about 62,0~0 visitors to this place, but I think we need to put it in 

context of what's happening north and the investments that are being made there. 

In the fading light of day With the sea mist hanging low over the lagoon, it is a 

refuge of undeveloped calm, far from the lights, noise, and bustle of urban life. 

Our interes t .in Big Lagoon dates back to the 1920s; actually, the genesis of 

the State park sys tem. In 1928, the renowned landscape architect Frederick Law 

Olmsted, Jr., identified this stretch of coast that included Big Lagoon as, and I 

quote, "a most impressively beautiful coastal scenery to be seen from any 
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improved State highway in the whole length of California." And again, I believe 

you got a picture of Point Lobos behind you, and that was orie of the other points 

that he had identified in those surveys. 

Guided by that s·urvey, Save the Redwoods began its work in the Big Lagoon 

area with the acquisition of 390 acres in 1930, and it became the introduction to 

Save the Redwoods' larger projects on Prairie Creek just north of Orick. Since that 

time, we have purchased more than 2,500 acres from willing sellers to protect the 

critical scenic landscape and habitats of Big Lagoon. I think Director Coleman 

passed a map around to you, and you11 note on that that today, almost the entire 

shores of Big Lagoon are protected in either Humboldt Lagoon State Park or Harry 

Merlo State Recreation Area. In addition to its scenic values, Big Lag~on is one of 

California's few remaining undeveloped c~astallagoons. · And I won't go into that 

because the director of Fish and Game spoke to that very well. 

But I would like to just conclude to note the executive director of Save the 

Redwoods League, Katherine Anderson, has been actively involved in searching for 

all potential options to relocate the tribe's right to establish a casino. Save the 

Redwoods has invested significant time and energy in this project. After 

exhaustive efforts by many, both inside and outside the govemment, it is clear 

that this compact is the last best solution to preserve Big Lagoon, thereby 

protecting more than 75 years of painstaking work to protect this beautiful stretch 

of California's coastline. 

So, thank you for your attention this late in the evening, and I'd be happy to 

answer any questions. 

SENATOR FLOREZ: Thank you. 

Okay. 

MS. TRACI VERARDO: Thank you, Mr. Chair and members. Traci 

Verardo, legislative and policy director for the California State Parks Foundation. 

And I appreciate the chance to speak. We're a membership and advocacy 

organization of 75,000 Californians who support our State parks and want to see 

thein open and accessible. 

And let me just say, although we may . be relatively new to this issue 

compared to others, like Save the Redwoods League, our organization throughout 
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the State is involved in protecting our State parks from threats. At Anza-Borrego 

Desert State Park, we're working to try to prevent electricity transmission lines 

through the park. At San Onofre State Beach, we're trying to protect a toll road 

from going through the park. We've identified throughout our 278 State park 

system, there are 115 current threats-and they evolve on a day-to-day basis

current threats to over 73 of our State parks. Certainly, some are more egregious· 

and damaging than others, and we think a casino in the middle of three State 

parks is certainly an example and meets the qualifications of an egregious 

development proposal affecting our State parks. 

Director Coleman mentioned the visitors to Harry Merlo. Of the three parks 

in the area-Hany Merlo. State Recreation Area, Humboldt Lagoon State Park, and 

Patrick's Point State Park-there're actually annually over 365,000 people

Californians ·and out-of-state tourists-who go to these three parks to take 

advantage of the recreation opportunities. In these three parks, we lmow that 

there is camping, hiking, kayaking, wind surfmg, boating, whale watching from the 

bluffs at certain times of the year, picnicking, and a variety of other low-cost 

recreational activities offered in these areas. 

You've heard already some of the environmental impacts that would happen 

with the development of a casino, and without judgment-it's just a matter of 

history-we know that development at the edge of a waterway is likely to 

produce-well, almost certain to produce-nonpoint source pollution as well as 

increased phosphates and nitrates ·from water treatment and sewage treatment 

systems that would be required of a casino. So, again, without judgment, we do 

believe that is, of course, of history and it's something that we should all be 

working to prevent. 

We support the compact, again, because it preserves these three State parks 

from the kind of development that would really damage not only the ecology of the 

area, but the visitor experience of the 365,000 people who come to these State 

parks every year. We believe this is a situation unlike many others--that we 

continue to fight on a dailyfweekly/monthlyfyearly basis of our State parks

where there is an agreement that has been negotiated that preserves both the 

protection of these sensitive lands and the right of an organization and a tribe to 
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have economic self-sufficiency and sovereignty, which I lmow from previously in 

this conversation was a concern-is a concern-of this committee. We think this 

· is one of the few examples where a negotiated settlement can balance, and in the 

Legislature's view can balance, the competing interests of protecting and 

preserving our natural resources and infrastructure for the future-which is part 

of the charge of our State govenunent-and allowing sovereign nations to have 

some ability to provide for economic self-sufficiency in a way that doesn't damage 

the rest of the State. 

For these reasons, we urge the committee to support the compact, and we'd 

be happy to answer any questions. 

SENATOR FLOREZ: Any questions, members? 

Pete. 

MR. PETE PRICE: Thank you, Mr. Chairman. I'm Pete Price with the 

California League of Conservation Voters. rm as happy as everyone else is, I'm 

sure, that I'm the last speaker of the night. 

SENATOR FLOREZ: We still have public comment. 

MR. ,PRICE: 111 be very brief. I want to first say that CLCV, and I think . . . 

envirorunental organizations in general, appreciates the work over the years that 

the Davis Administration did, the Schwarzenegger Administration has done, and 

the Big Lagoon Rancheria has done to come up with, as Ruth Coleman called it, 

simply a creative solution. Just dealing with the facts on the table; one of which 

includes this Big Lagoon, which is a· unique site, and trying to solve it as best we 

can with all the different factors, particularly given that we are dealing with 

another sovereign nation and dealing with them on that basis. 

You have not seen, certainly, the California League of Conservation Voters 

casually asserting that this site or that site where a casino might be sited ought to 

be protected. It's not because we're unaware of those sites or not concerned about 

them. I think it's for two reasons. Number one, because these sites are on tribal 

lands, and we recognize the sovereignty of that, it's really not in our place to 

engage in that to a great degree, I think. Although there are other stakeholders 

here who would like environmentalists to always step up and say, Oh, that's a 

pristine site; save that, we're not doing that. You haven't heard us speak up about 

123 

SER 085 



Case4:09-cv-01471-CW Document88-34 Filed0?/01/10 Page125 of 132 

the other three or fou r casino sites in Humboldt County or any others; not because 

they're not valuable lands one way or 'another. But Big Lagoon really is kind of a 

cut above. It may not be the only site in the State that meets that test, but it is 

one on the table today that is unique and pristine, and it's for that reason that 

we'Ve taken a stand to protect the Big Lagoon. A lot of environmental groups have 

been concerned about ~ig Lagoon for a long time, so we've seen this as a rational 

and, all things considered, good solution, certainly, to protect Big Lagoon. 

I'll just say in closing, Mr. Chair, that I've sat here through the entire 

hearing. I've been very impressed with the vigor and the agility you've used to 

pursue your line of questioning tonight. We hope and expect that you'll use the 

same vigor and agility to come up with a solution that protects Big Lagoon. 

SENATOR FLOREZ: Good point. Thank you, Pete. Any questions from 

members? Thank you. 

Okay. We've now reached that time. Is there anyone from the public that 

would like to make a two-minute statement? 

MR. JACK GRIBBON: Mr. Chair and members, my name is Jack Gribbon. 

I'm the California political director for the Hotel Employees and Restaurant 

Employees International Union, now called UNITE HERE. 

We are very, very much in support of this particular project for a whole 

number of reasons. But the most important one, the one that we can speak to, is 

that this tribe, in its wisdom, has made a decision to be a positive for the 

community of Barstow and also a positive for the larger industry, I believe, in 

California by agreeing to certain standards of worker's rights that are beginning to 

create an emerging standard in this industry, where no longer is the healthcare for 

the tribal gaming industry in California on the backs of the taxpayers. No longer 

are workers in the tribal gaming industry unable to have the respected voice on 

the job. This tribe, along with a number of other tribes in this State, has agreed to 

that approach. We think it's extraordinary. We think it's wonderful. We think it's 

something tha t you should support. And we think it's something that will work to 

the benefit of the City of Barstow long term by having good jobs; jobs that provide 

good benefits, jobs where people can feed their children, put roofs over their heads, 

and live a life with dignity. 

124 

SER 086 



DECLARATION OF SERVICE BY U.S. MAIL 

Case Name: State of California v. Big Lagoon Rancheria 
Court: United States Court of Appeal, Ninth Circuit, Case Nos. 10-17803/10-17878 

I declare: 

I am employed in the Office of the Attorney General, which is the office of a member of the 
California State Bar, at which member1s direction this service is made. I am 18 years of age or 
older and not a party to this matter. I am familiar with the business practice at the Office of the 
Attorney General for collection and processing of correspondence for mailing with the United 
States Postal Service. In accordance with that practice, correspondence placed in the internal 
mail collection system at the Office of the Attorney General is deposited with the United States 
Postal Service with postage thereon fully prepaid that same day in the ordinary course of 
business. 

On Apri126, 2012, I served the attached: 

APPELLANT/CROSS-APPELLEE STATE OF CALIFORNIA'S 
SUPPLEMENTALEXCERPTSOFRECORD 

by placing a true copy thereof enclosed in a sealed envelope in the internal mail collection 
system at the Office of the Attorney General at 110 West A Street, Suite 1100, P .0. Box 85266, 
San Diego, CA 92186-5266, addressed as follows: 

Bruce H. Jackson, Esq. 
Peter J. Engstrom, Esq. 
Irene V. Gutierrez, Esq. 
Baker & McKenzie LLP 
Two Embarcadero Center, 11th Floor 
San Francisco, CA 94111 

I declare under penalty of perjury under the laws of the State of California the foregoing is true 
and correct and ·that this declaration was executed on April 26, 2012, at San Diego, California. 

~ t! I ---+-_--·--

SA20103041 S7 
70559557.doc 

Roberta Matson 
Declarant 

/ /~~ ~ ~~ 

\ -... ... 
Signature 




