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INTRODUCTION 

2 Plaintiff Big Lagoon Rancheria (R ig Lagoon or Tribe) misunderstands controlling authority 

3 and misrepresents Defendant State of California's (State) cross-motion for summary judgment. 

4 The State disputes the correctness of the Ninth Circuit's decision in Rincon Band of Luiseno 

5 Mission Indians v. Schwarzenegger, 602 F.3d I 0 I 9 (9th Cir. 20 l 0) (Rincon) and has credibly 

6 distinguished that case. Even Rincon recognizes that, under circui t precedent, the State is entitled 

7 to recover its "costs of dealing with the fa llout of gaming," id at 1035, yet Big Lagoon claims it 

8 need not offer the State any consideration for the right to conduct class III gaming in California, 

9 or negotiate over the number of gaming devices. Incredibly, the Tribe also insists that the Court 

1 o should ignore the State's undisputed evidence that the Tribe seeks to conduct gaming on land that 

11 should not be in trust, as we 11 as jurisdictional questions concerning whethenhe Tribe is lawfully 

12 recognized and has gaming-eligible Indian lands. In addition, despite this Court's previous 

l3 determination to the contra~y, the Tr.ibe mistakenly claims that the Indian Gaming Regulatory Act 

[4 (IGRA), 18 U.S.C. §§ 1166-1168,25 U.S.C. §§ 2701-2721, precludes the State from negotiating 

J 5 for environmental mitigation. The State's evidence is undisputed an·d it has shown that it 

'16 negotiated in good faith toward f(>rmat ion of a compact with Big Lagoon. Accordingly, this 

17 Court should.grant the State's cross-moti9n for summary judgment an9 deny the Tribe's motion. 

l8 ARGUM.ENT 

19 I. T HE STATE NEGOTIATED IN GOOD FAITH FoRRf.:VRNtJE SHARING 

20 A. T he State Disputes Rincon's Correctness 

21 The Tribe incorrectly claims that the State concedes the Ninth Circuit correctly decided in 

22 Rincon that a request for general fund revenue sharing is not "directly related to gaming," and, 

23 thus, there is "no legal dispute" here that the State acted in bad faith. (Pl.'s Opp'n Cross-motion 

211 Sum. J. & Reply (Doc. 94) (Pl. 's Opp'n/Reply) 1-2.) On the contrary, while the State 

25 acknowledges that, for the moment, Rincon is controlling, it has consistently argued that the 

26 decision is flawed for reasons discussed in the State's briefs and the dissenting opinion in that 

27 case. (Def.'s Amend. Opp'n Pl.'s Mot. Sum. J. & Cross-motion Sum. J. (Doc. 93) (Def.'s 

28 Opp'n/Cross-mot ion) 8.) In its cross-motion the State incorporated by reference its arguments 

Def.'s Surreply to Pl.'s Opp'n to Cross-motion Sum. J. (CV 09-1471 CW (JCS)) 

Supp. ER 043 
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made in Rincon, and created largely the same record, to preserve the matter for appeal, or further 

2 proceedings in this case, should the Supreme Court reach a diff.crenl conclllsion in Rincon. For 

3 reasons stated in the State's briefs and the dissent in Rincon, the State has demonstrated here that 

4 it negotiated in good faith for revenue sharing. 

5 13. Rincon is Distinguishable 

6 

7 

8 

9 

10 

1 I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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28 

The Tribe contends Rincon is not distinguishab le because it matters not whether it is 

negotiating for an amendment or original compact-it is not obligated to offer the State any 

consideration for the "right to exclusivity' conferred by Proposition !A.'' (Pl.'s Opp'n/Reply 3-

4.) The. Tribe misunderstands Proposition IA and its effect. 

In Proposition lA, the voters amended the state constitution to add the following provision: 

Notwithstanding subdivisions (a) and (e) [prohibiting lotteries and Las Vegas-style 
gaming, respectively], and any other provision:ofstate law, the Governor is 
author ized to negotiate and conclude compacts, subject to ratification by the 
Legislature, for the operation of slot machines and for the conduct of lottery games 
and banking and percent&ge card games by federally recognized Indian tr-ibes on 
Indian lands in Californ ia in accordance with federal law. Accord ingly, s lot 
machines, lottery gam~, and banking and percentage card games are hereby 
permitted to be conducted and operated on tribal lands subject to those compacts. 

Cal. Const. art. IV,§ 19(f). Contrary to Big Lagoon's contention, the amendment did not give 

Big Lagoon, and all other California tribes, "class lii gaming exclusivity." (PJ.fs Opp'n/Reply 
. . 

3:17-18.) Instead, the Tribe has the exclusive right to negotiate for a compact; however, neither 

the constitution nor IGRA guarantee that a compact wi ll be reached. 1 At most, IGRA requires the 

State to negotiate in good faith. See 25 U.S.C. § 2710(d)(3)(/\). 

Moreover, Big Lagoon's suggestion that it need not compensate the State at all for class Ill 

gaming exclusivity is incredulous and contrary to law. Rincon, 602 F.3d at I 032, and In re Indian 

Gaming Related Cases, 331 F.3d 1094, 11 1 I, 1114-15 (9th Cir. 2003) (Coyote Valley !!) confirm 

that the State is entitled to some form of "eompcnsation for the negative externalities caused by 

gam ing" in exchange for the Tribe's exclusive right to conduct class lll gaming "in the most 

1 SeeS. Rep. No. 100-446, at 14 (1988), as reprinted in 1988 U.S.C.C.A.N. 3071,3084 
("Under [IGRAl, 1ndian tribes will be required to give up any legal right they may now have to 
engage in class III gaming if: (I) they choose to tore go gaming rather than to opt for a compact 
that may involve State jurisdiction; or (2) they opt for a compact ancl, for whatever reason, a 
compaCl is not successfully negotiated" (emphasis added)). 

2 
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populous state in the country." See also Rincon, 602 F.3d at I 035 (noting that Coyote Valley If 

holds that the State is entitled to recover its "costs of dealing with the fallout of gaming," and the 

State can request a tribe to "contribute funds so the State is not left bearing the costs for gaming­

related expenses"). In the 1999 Compacts, the "tribes agreed lo share a portion of their expected 

revenue.<;" in "consideration for the State's efforts in securing the passage of Proposition lA." /d. 

at 1023. Therefore, the State can request consideration tor Proposition lA exclusivity. 

Equally inaccurate is Big Lagoon's contention that "[t]he voters did not require anything in 

return" for Proposition 1 A exclusivity. (Pl.'s Opp'n/Reply 3: 18.) While the State did not take 

"anything significant for itself' in the 1 999 Compact, it did take "what was required to protect ils 

citizens from the adverse consequences of gaming, and to fulfill other regulatory and police 

functions contemplated by lGRA." Rincon, 602 F.3d at 1024 (citing Coyote Valley I/, 351 FJd at 

11 1 0-15). What the State required was tribal contributions to the Special Distribution Fund 

(SDF) to· cover its regulatory costs. Coyote Valley II, 351 F.3d at 'I '1 13-15; Rincon, 602 F.3d at 

1037 (noting the 1999 Compact tribes "were exempted from the proh ibition on gaming in 

exchange for their contributions to the [Revenue Sharing Trust Fund) RSTF and SDF"). Yet Big 

Lagoon offers nothing more than a contribution to the RSTF (Engstrom Dccl. Ex. 8), which the 

State cannot utilize to offset gaming impacts? 

Big Lagoon also asserts that "to be meaningful a concession would have to be something 

that Big Lagoon wants." (Pl.'s Opp'n/Rcply 4:2w4.) That is not the test. See Cal. Civil Code§ 

1605.3 I fit were, then there would be no purpose to bargaining- the State would have to give 

every tribe everything it wants in compact negotiations, otherwise it would be negotiating in bad 

faith per se .4 There i.s no authority for such a .strained interpretation of good fa ith under JGRA. 

2 Even th~ tribe in Rincon offered to pay the State fees that would be used to pay "for the 
costs of regu lating gaming, building infrastructure needed to support gaming operations, and 
mitigating adverse impacts caused by gaming operations." Rincon, 602 F.3d at I 025. 

3 California Civil Code § 1605 defines "good consideration" as "[a]ny benefit conferred, 
or agreed to be conferred, upon the promisor, by any other person, to which the promisor is not 
lawfully entitled, or any prejudice sum~red, or agreed to be suffered, by such person, other than 
such as he is at the time of consent lawfillly bound to sufter, as an inducement to the promisor, is 
a good consideration for a promise." 

4 A statutory obligation to negotiate in good faith does not compel agreement. NL.R.B. v. 
Tomeo Communications, inc., 567 F.2d 871, 884 (9th Cir. 1978). Thus, good faith negotiation 

(continued ... ) 
3 
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The Tribe also claims that in submitting to compact negotiations it has already provided the 

2 State with consideration in the form of a limited immunity waiver by a llowing the State to 

3 regulate c lass 11 1 gaming consistent with IGRA. (Pl.'s Opp'n/Reply 4 n.2.) But it was Congress, 

4 not the Tribe, which enacted IGRA. Again, if the Tribe is correct, then bargaining wou ld serve 

5 no purpose, as Congress would have already provided the State consideration for whatever a tribe 

6 wants . This would mean the Tribe wou ld pay nothing for the exclus ive right to operate class HI 

7 gaming in California, contrary to Coyote Valley II. Thus, Rincon is distinguishable because the 

8 Tribe has not compensated the State for the valuable economic benefit of exclusivity. 

9 ll. THE STATE NEGOTIATED IN GOOD FAITH FOR .RNVIRONM ENTAL MITIGATION 

J 0 The Tribe contends the State "effective ly concedes" that its request for environmental 

11 mitigation is not directly related to gaming or consistent w ith lORA's purpose. (Pl.'s 

12 Opp'n/Reply 6: I 0.) On the contrary, the State offered several reasons why its requ ests were 

13 made in good faith. (Def.'s Opp'n/Cross-motion 1 0-11.) 

14 A. This Cout·t Has Found That. the State May Negotiate Environmental Issues 

15 The Tribe c laims the State cannot rely upon this Comt's prior rulings that environmental 

I 6 issues arc appropriate for compact negotiations because those rulings are not binding here, the 

17 issue has been clarified by Rincon, and the State's subjective belief as to the legality of its 

18 position is irrelevant. (Pl.'s Opp'n/Reply 4-6.) While certain ofthc Court's prior orders may no 

I 9 longer be controlling, they certainly are instructive and the State reasonably relied upon them. 

20 Moreover, although in Rincon the court held that the State's su~jective belief as to the legality of 

21 its bargaining position--which was guided by its own interpretation ofiGRA and the significance 

22 ofth~ Secretary of the Interior (Secretary) and other tribes accepting compacts with general fund 

23 revenue sharing terms-was irrelevant to a good faith determination, Rincon, 602 F .3d at I 041-

24 42, in this case, the State relied not on its own analysis but upon this Cou rt's interpretation that, as 

25 a matter oflaw, IGRA allows the State to negotiate for environmental protection. 

26 

27 

28 

( ... continued) 
contemplates the possibility of impasse. Serramonte Oldsmobile, Inc. v. N.L.R.B., 86 F.3d 227, 
232 (D.C. Cir. 1996); see also n. I, ante. 

4 
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Nor does Rincon require this Court to modify its prior analyses or conclusions. lgnoring 

2 the obvious distinction that Rincon dealt only with revenue sharing and not environmental issues, 

3 the Tribe incorrectly argues that Rincon "specifically holds" that Congress did not intend 

4 compacts to cover environmental regulation and land use. (Pl.'s Opp 'n/Reply 5: 14.) On the 

5 contrary, the Rincon court, in a footnote, merely cited JGRA ' s legislative history for the general 

6 proposition that negotiation subjects are limited to those related to gaming. Rincon, 602 F.3d 

7 1 028~29 & n.l 0. Indeed, other than in a foo tnote, the words "environmental regulation" and 

8 . "land use" appear nowhere else in the opinion. Thus, the Ninth Circuit did not squarely decide 

9 that the State cannot negotiate environmental and land usc matters. 

10 In addition, this Court has already rejected B~g Lagoon's argument that IG RA's legislat ive 

11 history suggests IGRA does not allow the State to negotiate for environmental mitigation: 

12 

13 

14 

J 5 

16 

17 

The Tribe argues that this and similar portions of IGRA's legis'lative history indicate 
Congress' intent to prevent States from negotiating and including provisions on 
subjects such as environmental protection and land use as part of the compacting 
process. However, a better reading of the legislative history is that it warns against 
allowing States to regulate tribal activity broadly under the gu ise of negotiating 
provisions on subjects that directly relate to gaming activity and may be included in a 
tribal-State compact under § 27 I 0( d).(3}(C). In other words, the legislative history 
does not state that issues such as environmental protection and land use may never be 
i'nc.luded in a tribaJ-State compact, but only that the State may not use the compacting 
process as an excuse to regu late these areas more generally. 

(Pl. 's RJN Ex. 2 at 16 n.S (original emphasis).) Nothing in Rincon requires this CoU11 to modify 
18 ;.: 

19 

20 

21 

22 

23 

24 

25 

this analysis or the Court's resulting conclusion. 

Moreover, lORA's legislative history confirms the size and capacity of the Tribe's 

proposed project are proper subjects for negotiation. SeeS. Rep. No. I 00-446, at 13, as reprinted 

in 1988 U.S.C.C./\.N. at 3084 ("licensing issues under [25 U.S.C. * 27 1 O(d)(J)(C)(vi)) may 

include agreements on days and hours of operation, wage and pot f imits, types of wagers, and size 

and capacity of the proposed facility"). 

B. Federal Regulations Envision the Use of Compact Provisions as 
Mechanisms to Protect the Environment and Public Health aud Safety 

26 The Tribe is correct that the Nalional Indian Gaming Commission (NIGC) "leaves it up to 

27 the tribes to identify and enforce relevant environmental regulat ions." (Pl.'s Opp'n./Reply 5 n.4.) 

28 Contrary to the Tribe's assertion, however, the State docs not contend that the NIGC regulations 

5 
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authorize the State to impose regulations on tribal land. (.lei.) Instead, it is precisely because the 

2 NIGC recognizes gaming compacts arc appropriate vehicles for tribal compliance with regulatory 

3 requirements concerning env ironmental impacts that environmental and land use issues are proper 

4 subjects for compact negotiations. (Dcf. 's Opp'n/Cross-motion 12-1 3 .) 

5 

6 

7 

8 

9 

10 

11 

LZ 

C. Despite the Tribe Changing its Mind During Negotiations, tJ1e State 
Negotiated Fairly to•· Environmental Concessions 

The Tribe contends that even though it agreed to work with the State on env ironment~tl 

issues, the State was in bad faith merely by "initiating" the discussion. (Pl.'s Opp'n/Rcply 6-7.) 

The record in this case is unclear as to which party " in itiated" the discussion about mitigating off-

rancneda environmental impacts. The first written record during the 2007-2009 negdtiations 

indicates the Tribe agreed to provide the State with an environmental assessment that it had 

prepared for its proposed project on the eleven acres. (P inal Decl. Ex. A.) In any event, 

, discussions about environmental mitigation merely carried over from the Barstow Compact, 
13 

14 

15 

16 

. which included more restrictive conditions than the State proposed in the 2007-2009 negotiations. 

(Def.'s Opp'n/Cross-motion 13.) That the State drafted the first written proposa l for 

environmental mitigation does not necessarily mean the State "initiated" the discussion .. 

Regardless, it does not matter which party "initiated" the discussi'On. As early as March 
17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

, 2008, the Tribe acknowledged the compact should address the State's environmenta l concerns 

and suggested the parties rely upon the Tribe's environmental assessment to evaluate the impacts. 

(Engstrom Dec!. Ex. 6.) In August 2008, the Tribe proposed its own mitigation measures. (Pinal 

Dec!. Ex. B.) In its final offer in October 2008, the Tri be was "still willing to abide by the 

mitigation measures." (Engstrom Decl. Ex. 8.) These acts s ignaled the Tribe's agreement that at 

least some form of mitigation was appropriate. The State modified the Tripe's August 2008 

proposal and incorporated it into its October 2008 counterproposal, to which the Tribe responded 

by abandoning negotiations and filing suit. (Engstrom Dec!. Ex. 9.) This Court has previously 

denied the Tribe summary judgment where the State "actively negotiated" in good faith (Pl. 's 

RJN Ex. 4 at 12 (citing Coyote Valley II, 331 F.3d at I II 0)), and shou ld do the same here. 

In addition, while the Tribe may be able to change its mind during compact negotiations 

6 
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(Pl.'s Opp'n/Rcply 7 n.S), it cannot lead the State into believing there is an agreement in principle 

2 that some form of mitigation is appropriate, then change its mind and claim the State is in bad 

3 faith for proceeding with a counterproposal that incorporates, and is based upon, the Tribe's 

4 proposal. Such conduct puts the State in the impossible position of negotiating with a moving 

5 target. The State could never be in good fa ith if that were the standard under IGRJ\. 

6 Wh ilc the State based some of its proposed mitigation measures on state standards, which 

7 this Court previously found to be a permissible starting point (Pl.'s RJN Ex. 2 at J 5:7-9), the 

8 Tribe mischaracterizes the record by claiming the State's proposals would have required the Tribe 

9 to "obtain[] approval from various local and state agencies." (Pl. 's Opp'n/Reply 6:27.) On the 

10 contrary, this Court previously warned the State that insistence on Tribal compliance with State 

11 envi ronmental laws ''would constitute bad faith." (Pl.'s RJN Ex. 2 at 19:2-4.) The State 

12 subsequently did not insist or request the Tribe to obtain State or local agency permits or approval 

13 before building it8 project, and the record does not support the Tribe's contrary asscrtion.5 

14 D. The State Offered Meaningful Concessions for Environmental Regulation 

15 The Tribe~s suggestion that the number of gaming devices and continued receipt of RSTF 

16 distributions are not meaningful concessions by the State in exchange for environmental 

17 reglJi alion (Pl.'s Opp'n/Reply 7-8) is based upon the fault}' premise that the Tribe has a 

18 constitutional right to class Til gaming exclusivity in California. (See argument J(B), ante.) Tn 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

any event, lORA's legislative history confirms that the "size and capacity" of proposed gaming 

facili ties are permissible negotiation su~jects under 25 U.S.C. § 271 O(d)(3)(C)(vi). S. Rep. No. 

100-446, al 13, as reprinted in 1988 U.S.C.C.A.N. at 3084. Jn add ition, the Tribe did not 

negotiate to receive RSTF distri butions in the firs t instance-the 1999 Compact tribes con terrcd 

that benefit upon the Tribe as a third-party beneficiary. Thus, the number of gaming devices and 

continued receipt of RSTF distributions arc separate from basic gaming rights being negotiated 

here. The Tribe's argument suggests that it should not be required to negotiate over the number 

of gaming devices. As noted, that suggestion is contrary to law and would render lORA's 

5 Tndeed, the Tribe itself proposed that, among other th ings, the project would "meet the 
seismic standards of lhe 2007 California Building Standards Code." (Pinal DecJ. Ex. B.) 

7 
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negotiation requirement a nullity, as the State would be required to allow the Tribe to operate 

2 unlimited devices without consideration. Clearly, that is not the standard. 

3 III . THIS MATTER S HO ULO Rll: STA YEO PENDING A FINAL D ETERM !NATION IN RINCON 

4 The Tribe opposes the State's request for a stay pending the Supreme Court's determination 

5 of the State's petition for writ of cerliorari in Rincon, or until the Ninth Circuit's stay is dissolved 

6 (PI.1s Opp ' n/Reply 8), yet it fa ils to explain why it, as a non-party to the .Rincon case, should be 

7 allowed to take advantage of the Rincon decision when the plaintiff.tribc in that case cannot even 

8 do so. The Supreme Court should be allowed to determine whether the Rincon decision is correct 

9 before this Court grants the Tribe the requested reticf and implements statutory remedies 

1 0 contemplated by IGRA. It would be illogical and wasteful for the parties and the Court to 

11 become entrenched in that process if the Supreme Comt reaches a different conclusion in Rincon 

I 2 that could nullify those efforts! 

13 IV. THE STATE'S PUBLIC INTEREST ARGI,JMENT FINDS SUPPORT IN TGRA, CARCJERI, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

AND CASE LAW 

The State's argument is straightforward, and the evidence is undisputed, that James Charley 

and family were not a recognized tribe under federal jurisdiction in 1934, and current Tribal 

members did not Jive on the rancheria in t 934 and arc not descended from the James Charley 

family. Therefore~ under Carcieri v. Salaza~. 1 09 S. Ct. 105 8 (2009), the Tribe was not a proper 

beneficiary of the eleven acre trusl acquisition where the Tribe proposes to site its casino. (Def.'s 

Opp'n-Cross-motion 14-18.) Instead of attempting to expla in its history, the Tribe ignores it 

altogether and claims the State's argument that it is against the public interest to put a casino on 

land unl~wfully acquired in trust fo r the Tribe, and that would damage adjacent State lands, is not 

supported by law. (Pl.'s Opp'n/Reply 8-14.) Because the State's argument is legally valid, and 

its ev idence undisputed, it is entitled to summary judgment. 

A. It is Not in the Public Interest for the State to Negotiate For a Casino on 
Land Unlawfully Acquired in Trust for Dig Lagoon 

26 The Tribe claims there is no authority t() r the proposition that the State negotiated in good 

27 faith because it is not in the "public interest" to allow gaming on lands "unlawtl1lly acquired in 

28 trust." (Pl.'s Opp'n/Reply 9-1 0.) While there is no judicial or administrative decision directly on 

8 
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point/; the authorities demonstrate that the argument is legally valid . 

IGRA 's legislative history confirms that what a court may consider in determining good 

faith and a state's public interest "may include issues of a very general nature," S. Rep. No. 100-

446, at 14, a.v reprinted in 1988 U.S.C.C.A.N. at 3085, and arc not, as the Tribe suggests, limited 

to positions taken duri ng compact negotiations. Indeed, this Court has found the Tribe's status 

"arguably implicates the public interest."7 (Doc. 74 at 5:2-3.) In any event, because the Tri be 

seeks an order compelling the S!ate to negotiate for a casino on land that should not be in trust, 

this Court must fi rst determine whether it would be in the public ·trtterest to do so. 

It is axiomatic that it is in the public interest that Jaws should be applied correctly and it is 

against the public i nte.~;est fo r that not to occur. ln Michigan Gambling Opposition v. 

Kempthorne, 525 F .3d 23, 30-31 (D.C. Cir. 2008), the court he ld that Congress ' delegation of 

authority to t:he Secretary to obtain land for Indians under the fnd ian Reorganization Act (JRA) is 

consistent with other statutes that direct agencies to act in the '"public interest,', .- . or in a way 

that is 'fair and equitable.'" (Citations omitted.) In Maxam v. Lower Sioux Indian Community , 

829 F. Supp. 277, 284 (D. Minn. 1993), the court found~ 

There is an important public interest in implementing the intent of Congress, the 
elected representatives ofthe people.in our democratic system. Further, there is a 
public interest in fostering respect for the law and cotnpliance with the laws of our 
country. The defendants, by failing to comply with the letter of the law embodied in 
the Indian Gaming Regulatory Act, offend those public interests. Therefore, the 
public interest reinforces the plaintiffs' claim for injunctive relief. 

Here, it is undisputed that the United States incorrectly applied the IRA when it acquired the 

eleven acres for the Tribe. Applying the IRA, as interpreted in Carcieri, and JGRA fairly and 

equitably should preclude the Tribe from being able to take advantage of this unlawful act. 

fn addition, in Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685, 6R8 (1st Cir. 1994), 

the cou1t held that a determination whether land was eligible for gaming under IGRA "is tinged 

6 Because the State's argument is occasioned by the recent Carcien· decision, it is not 
surprising that there is no authority deciding directly whether a state need not negotiate for a 
casino on land unlawfully acquired in trust for a tribe based on Carcieri. 

7 The Tribe claims the Court meant that a determination by the Bureau oflndian Affairs 
(BIA) concerning the Tribe' s status "may 'implicate the public interest."' (Pl.'s Opp'n/Reply 12 
n.l 0.) Irrespective of whether the Court or the BIA makes the determ ination, it is undisputed that 
the Tribe's status in 1934 "arguably implicates the public interest." 

9 
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with more than the usual quotient of public interest, because the Tribe's ability to import casino 

gambli ng into Rhode Island likely hangs in the balance." fn Kansas v. United States, 249 f.3d 

1213, 1227-2R ( lOth Cir. 2001), the court held: 

We believe the State of Kansas' interests in adjudicati ng the app licability ofiGRA, 
and the ramifications of such adjudication, are sufficient to establ'ish the real 
likelihood of irreparable harm if the Defendants' gaming plans go forward at this 
stage ofthe litigation. [~] (W]e believe the threatened injury to the State outweighs 
any harm the preliminary injunction might cause the Government. We are mindful 
that the Miami Tribe, its officials, and Butler National desi re to begin constructing a 
gaming faci lity and reaping its economic benefits on a tract of land the Tribe claims 
as its own. These Defendants will be entitled to proceed with their plans, boweyer, 
only if the tract qualifies as '~Indian lands" under IGRA. The answer to this question 
will affect the sovereign rights and regulatory powers of all involved. 

Similarly, in Comanche Nation v. United States, 393 F. Supp. 2d 1196, 12 1 I (W.D. Okla. 2005), 

the court found that 

Introduction. of class lll gaming on the parcel in question (with the resultant state 
regulatory involvement) prior to a determination of the jurisdictional issues in this 
case. will introduce jurisdictional and other complexities and questions as to the rule 
of law to be applied to the pub I ic at the gaming facility. The court concludes that it is 
in the interest of the public to have the jurisdictional issues resolved prior to the 
commencement of the class III gaming acliv'ities on the subject prope1ty. 

Cf Alabama-Coushatta Tribes v. Texas, 208 F. Supp. 2d 670, 681 (E.D. Tex. 2002) (finding it in 

the publ ic interest to grant state an injunction against tribal gaming "enterprise that was unlawful 

from its inception"). 

These cases involved injunctive rel ief similar to the statutory remedy the Tribe seeks under 

IGRA. ln determining whether an injunction should issue, each court found paramount the public 

interest in compliance with the Jaw, irrespective of the tribe's gaming status. Also, the cases 

confirm it would not be in the public interest to allow the Tribe to import gaming onto a site that 

but for an unlawful act would not otherwise be gaming-e ligible, and this Court should resolve 

questions about sovereign rights and regulatory powers before deciding any other issues in this 

case. As the Tribe notes, the "public interest'' in lORA is designed to protect the State against the 

adverse consequences of gaming. (PL 's Opp'n/Reply 1 0:9-1 6.) It is difficult to imagine the State 

suffering consequences more adverse than if gaming were allowed at an otherwise prohibited 

location but tor an unlawful act. 

The Tribe also claims the State admitted that the Tribe is federally recognized and has 

10 
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Indian lands. (Pl.'s Opp'n/Reply 9:14-1 5.) To clarify, the State admitted in its answer that the 

2 Tribe is ''currently on a list of federally recognized tribes, [and] that the United States considers 

3 the Rancheria to be the trust beneficiary of certain lands the federal government owns in 

4 Humboldt County." (Answer (Doc. 8) ~ 4.) Nothing about that admission has changed. What 

5 hus changed, however, is that the State has confirmed, through formal discovery, that the trust 

6 acquisition was unlawfu l, as defined by Carcieri, and the Tribe's status is questionable. 

7 In addition, to the extent the Tribe complains that for years the State never contended that it , 

8 was not in the public interest to put a casino on the eleven acres because they were unlawfully 

9 held ln trust (Pl.'s Opp'n/Reply 9:1 5-18), during negotiations· the State relied exclusively on the 

10 Tribe's assertion that the parties were negotiating for gaming on "ancestra l" Tribal lands. (See, 

11 e.g., Compl. (Doc. 1) ,,[ 1, 5, 18-20, 36.-37, 57.) In any event, Carcieri was not decided until 

12 February 2009, and it was not until the State received discovery in this case that it learned the 

I 3 i'ribe was not a recognized tribe under federal jurisdiction in 1934, the current members did not 

14 descend from the original rancheria residents, the original rancheria is not in trust but is instead 

15 owned in fee by the United States, and there is a signi ficant question whether the United States 

16 lawfully considers the Tribe federally recognized. 

17 B. T his Court May Determine Whether the Trust Acq uisition Was Lawful . 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

The Tribe claims the Court cannot determine the status of the eleven acres and it has met 

the necessary requirements for demonstrating it is entitled to relief. (Pl.'s Opp'n/Reply I 0-1 2.) 

The Tribe appears to emphasize the Stale's ackno\vledgment that it is not challenging the eleven 

acres' trust status. (Id 9 n.6, I I: 13-15.) To clarify, the State does not challenge the Tribe's 

status, or the status of its nine~acre ranchcria or the adjacent eleven-acre parcel, in the State's 

argument concerning the "public interest." (Def's Opp'n/Cross-motion, argument l£1.) ff, 

however, the Court finds the evidence insufficient so as to deny the State's cross~motion, then the 

State may challenge not only the Tribe's status but the status of its lands as gaming-eligible under 

IGRA, as !!xplained in argument IV of the StaLe's opposition and cross-motion.8 

8 Contrary to the Tribe's assertion, the State did not contend that an action cha llenging the 
eleven acres' trust status "should be subject to the Quiet Title Act." (Pl.'s Opp'n/Reply 11:13-

(continued ... ) 
II 
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Remarkably, the Tribe contends that it need not be "lawfully rccognizt:Xl" to obtain IGRA 's 

2 benefits. (Pl. 's Opp'n/Reply 11 n.9.) The State does not challenge the Tribe' s status in the 

3 "public interest" argument in il-.; opposition and cross-motion. Nonetheless, the Tribe again asks 

4 this Court to ignore past un lawfu l acts to grant it a remedy that Congress specit!cally reserved for 

5 federal ly recognized Indian tribes. The argument repeats a common theme throughout the Tribe's 

6 pleadings: That the State muSt give Big Lagoon everything that it requests without consideration 

7 from the Tribe, notwithstanding the fact that it may not be lawfully recognized and may not 

8 lawfully have gaming-eligible Indian lands. This Court should not count~::nance such blatant 

9 disregard tor the rule of law. 

I 0 In addition, the Tribe' s attempt to distinguish Guidiville Band of Porno indians v. NGV 

1 1 Gaming, Ltd., 53 1 F.3d 767, 778 (9th Cir. 2008) is unavailing. (Pl.'s Opp'n/Rcply 11 n.9.) Jn 

12 Guidiville, the court relied upon Match-E-Be-Nash-She· Wish Band of Pottawatomi .lndians v. 

13 Engler, 304 F .3d 616, 618 (6th Cir. 2002), and Mechoopda Indian Tribe of Chico Rancheria v. 

14 Schwarzenegger, No. Civ. S-03-2327 WBS/GGH, 2004 WL I 103021, at *5 (E.D. Cal. Mar. 12, 

15 2004), tor the proposition that a state is not obligated to negotiate with an Indian ti'ibe unless it 

16 has Indian lands, and a tribe without lndian lands cannot sue under IGRA. 

I 7 Further, the Tribe is correct that Carcieri does not require retroactive .determination of 

18 whether the Tribe was recognized and under federal j urisdiction in 1934 (P l. 's Opp 'n/Rcply 11-

19 12), but Lhc Tribe misses the point. Although created by statute, the State's "public interest" 

20 argument is essentially an equitable defense that it would not be "fair and equitable," Michigan 

21 Gambling Opposition v. Kempthorne, 525 F.3d at 30-3 I, to allow the Tribe to conduct gaming on 

22 land that but for an unlawfu l act would not be gaming-elig ible. It is also true that JGRA does not 

23 require tribes to comply with Carcieri or the IRA (Pl. 's Opp'n/Reply 12:7-17), but again the 

24 

25 

26 

27 

28 

( ... continued) 
15.) .Instead, before tiling its amended brief, the State acknowledged such an action "may be 
subject" to the Act, but clarified that "there is presently no definitive answer to the question 
whether the Quiet Title J\ct bars federal courts from reviewing a completed trust transact ion 
where, as here, the Secretary may have acted unconst itutionally or in vio lation of federal law. See 
Big Lagoon Park Company, Inc. , v. Acting Sacramento Area Director, Bureau of Indian Affairs, 
32 IBlA 309 31 5-16 (1998). (Def.'s RJN Ex. BB.)" (Doc. 88 at 25 n.l I.) 

!2 
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Tribe misses the point. The State dues not contend that JGRA incorporates any part of the lRA, 

2 or that Carcieri requires the IRA to be incorporated into (GRA. The undisputed facts to date 

3 show that the Tribe was not a recognized tribe under federal jurisdiction in 1934 and that its 

4 current members did not live on the rancheria in 1934 or descend from the James Charley fam ily. 

5 Thus, the eleven-acre trust acquisition made under the IRA was unlawful, and, in equ ity, the 

6 public interest would not be served by an order compdling the State to negotiate for a casino on 

7 land that should not be in trust. Nor does it matter that the United States acquired the land under 

8 the IRA; all that matters is whether the acquisition was lawful. 

9 C. The State's Equitable Argument is Valid on the Merits and as an 
Affirmative Defense 

10 
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The Tribe relies upon the State's reference to Rincon and "extra-record" evidence in its 

motion for reconsideration. (Pl.'s Opp'n/Reply 13.) When read in context ofthe parties' 

discovery dispute, the State 's reference to "extra-record" evidence was to evidence in its 

possess ion that informed but was not included in its official off~rs and counteroffers, and that 

disclosed the State's underlying niotives and intent, which is what the Tribe seeks in discovery.9 

1t is not to be construed, as the Tribe suggests, that the only evidence the Court may consider is 

the parties' offers and counteroffers during the 2007-2009 negotiations. Instead, throughout this 

action, the State has consistently argued that the Court may also consider judicially noticeable 

facts and evidence on affirmative defenses. In any event, there is no support for the Tribe's 

contention that TGRA's public interest analysis is limited to the offic ial negotiation record. (See 

argument IV(A), ante.) Because the analysis is not limited as the Tribe suggests, the Court may 

consider evidence outside the ofticial negotiation record in assessing the public interest. 

9 The Tribe's rdiance upon the Magistrate Judge's July 12, 2010 order is premature. 
(Pl. 's Opp' n/Reply 13 n.ll.) The State has filed objections to the order, arguing that it is contrary 
to Rincon because it allows discovery of documents outside the "official record of negotiations" 
that disclose the State's subjective motivations and intent. (Doc. 95.) 

13 
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The Tribe also suggests the State's public interest argument is neither a viable defense on 

the merits nor an affirmative de'l:ense. Pursuant to 25 U .S.C. § 271 0( d)(7)(B)(ii i)(I), the public 

interest argument is a valid rebuttal to a finding that the State tailed to negotiate in good faith. 

Alternatively, it is also a valid affirmative defense. In its answer, the State asserted that 

Big Lagoon is not entitled to injunctive relief compelling Governor Arnold 
Schwarzenegger to negotiate a Compact authorizing cla!>s 111 gaming on land taken in 
trust for the Ranchcria subsequent to October 17, 1988, because Big Lagoon is not 
eligible to be a beneficiary of a trust conveyance pursuant to 25 U.S.C. § 465 and, 
thus, was never entitled to a beneficial interest in that land. 

(Answer 5 ~~ 3.) Using the Tribe's definition of "affirmative defense" (Pl.'s Opp 'n/Reply i 3 

n.l2), even if the Tribe has proved all the allegations in its complaint, the facts and argument 

asserted in this affirmative defense, and now proved undisputedly, defeat the Tribe's claim for 

r~lief because the State should not be requited to negotiate, either in the past or in the future, for a 

casino on land unlawfully acquired in trust. 

I>. It is Not in the Public Interest for the Stnte to Negotiate For a Casino on 
Land That Would Significantly Impact Adjacent State Lands 

The Tribe. claims the State otTers no evidence that the Tribe's project would damage State 

lands. (PI,'s Opp'n/Reply 14: 1-9.) In negotiations, however, the State made clear to the Tribe 

that it prcfen:ed not to have, as the Tribe proposed, the entire project located on the eleven acres·, 

as that would compromise the State's interest in preserving and protecting the environmentally 

significant adjacent State lands. (See, e.g., Engstrom Decl. Exs. 4, 6-9.) Further, the Tribe's 

agreement to the Barstow Compact and concession in the last round of negotiations that 

mitigation measures are appropri ate necessarily presume sign ificant off-rancheria envrronmental 

impacts would result from a project on the eleven acres. (See argument Il(C), ante.) 

Moreover, the State's concern for prote.cting the environment is in the public interest. In 

upholding a challenge to the 'Labor Relations provision in the 1999 Compact, the Ninth Circuit 

held that it could consider the public interest of the State's concern for the rights of its citizens 

employed at tribal casinos and that the State negotiated in good faith by insisting that this interest 

' he addressed in the munner provided in the provision. Coyote Valley II, 331 F.3d at 1116 (citing 

25 U.S.C. § 2TJO(d)(7)(B)(iii)(J); S. Rep. No. 100-446, at 13, as reprinted in 1988 U.S.C.C.A.N. 

J4 
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ut 3083 ("A State's governmental interests with respect to class J1I gaming on Indian lands 

2 include the interplay of such gaming with the State's public policy, safety, Jaw and other 

3 interests"). Simi I arly, lhe State has a pub! ic interest in protecting and regulating c.kvclopment of 

4 environmentally sensitive habitat. Cal. Pub. Res. Code § 30240(a) ("Environmentally sensitive 

5 habitat areas shall be protected against any significant disruption of habitat values, and only uses 

6 dependent on those resources shall be allowed within those areas ."); Sec yofthe Interior v. 

7 California, 464 U.S. 312, 330 ( 1984) (activities exclusively within and directly affecting a coastal 

8 zone are subject to state review under the Coastal Zone Management Act)., Therefore, the State 

9 negotiated in good faith for environmental mitigation in this case. See also New York v. 

10 Shinnecock Indian Nation, 523 F. Supp. 2d 185, 301-02 (E.D.N.Y. 2007) (t1nding that where state 

1 I demonstrated anticipated casino construction and operation would have detrimental 

12 environmental impact, the public interest is served by ensuring development does not violate 

13 zoning Jaws, other land use regulations, and state's anti~gaming provisions). 
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V . THE STATE'S REQUEST TO DENY OR CONTINU:l!: THE TRIBE'S SUMMARY JUDGMENT 
MOTION TO ALLOW TilE STATE TO COMPLETE D ISCOVERY lS APPROPRIATE 

The State's request that the Court deny or continue the Tribe's summary judgment motion 

to allow the State to complete discovery is not an attempt to circumvent this Court's prior order or 

· obtain a rehearing. (Pl.'s Opp' n/Reply 14.) The Magistrate Judge continued the discovery . 

deadline to allow the State to obtain discovery fi·om the United States (Doc. 60) and, in 

compliance with the Magistrate Judge's standing order, the State and United States are meeting 

and conferring to resolve their dispute. The Tribe does not dispute that there may be a material 

question whether current Tribal members descend from the original rancheria occupants, and 

whether the United States lawfully recognizes the Tribe. Instead, it claims the questions are 

irrelevant. (Pl. 's Opp'n/Reply 14-15.) But ifthe Tribe is not lawfully recognized, then it wou ld 

not be an eligibl.e "Indian tribe" with "Indian lands" as those terms are defined by IGRA, and 

would not meet IGRJ\'sjurisdictional requirement to request compact negotiations or pursue this 

action. 25 LJ.S.C. §§ 2703(5), 271 O(d)(J)(A); Guidi ville, 531 F.3d at 778. As noted in the cases 

cited in argument fV(A), ante, these jurisdictional issues should be resolved at the outset. 

15 
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CONCLUSION 

2 For reasons stated above and in the State's opening memorandum, the State respectfully 

3 requests the Court to grant the State's cross-motion tor summary judgment and deny the Tribe's 

4 motion for summary judgment. 

5 Dated: July 22, 2010 
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I. INTRODUCTION 

There is no legal or factual dispute that by repeatedly demanding general fund revenue 

!-lharing as a neces~ary condition. of any gaming compact with the Tribe, the State has acted in bad 

faith. The State 's demands that the Tribe comply with State environmental standards, and its fai lure 

to offer any meaningfu l concessions in return, also amount to bad fa ith. In its Opposition to Big 

Lagoon Rancheria' s Motion for Summary Judgment/Cross-Motion for Summary Judgment 1
, the 

State completely fails to meet its burden in rebutting Big Lagoon's showing that the State acted in 

bad faith, and fails to carry its burden in showing that it was negotiating in good faith. 

The State's Opposition/Cross-Motion demonstrates that the State is yet again attempting to 

delay these proceedings and preclude Big Lagoon from obtaining relief, a~ can btl seen from the 

State;s request for a stay pending resolution of its Supreme Court certiorari petition in Rinpon Band 

of Luiseno.Mi,ssion Jf19ians v. Schw~rzeneg~cr, 602 F.Jd 1 OJ 9 (9111 Cir. 201 0), and pending 

resolution of the State's discovery dispute with the Department of the Interior. 

Under IGRA and Ri ncon, Big Lagoon has made aprimafacie showing the State has acted in 

bad .faith, the State has failed to successfully rebut such a showing; therefore, summary judgment 

should be entered in Big Lagoon's favor, and the State's Cross-Motion should be denied. 

n . ARGUMENT 

18 A. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1. Under Rincon, the Stnte's demand for general fund revenue sharing amounts to 
an impermissible tax under lGRA and must be considered by this Cour1 as 
evidence of bad faith 

The State concedes that the Ninth Circuit's recent decision in Rincon interpreting the 

standards under IGRA is controlling Jaw here. The State does not dispute that throughout the 

negotiations at issue in this lawsuit it demanded general revenue fund sharing from Big Lagoon. 

B.inco11 holds that such demands constitute an imperm issib le tax that th is Court must consider as 

evidence of bad faith under IGRA - under the "plain language', of§ 27JO(d)(7)(13)(iii)(H), a court 

1 At the time Big Lagoon filed this Opposition/Reply, the State had not yet filed a brief con1'0rm ing 
with the Court's July I 4, 2010 order. Theretore, Big Lagoon directs this briefto the arguments 
raised in the State's earlier filed Cross-Motion/Opposition. 

SFODMS/65Y98604 

1 
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must consider any "demand for a tax to be made in bad faith." 602 F.3d at I 030 (emphasis in 

2 original). Thus, the Tribe has met its burden under lGRA of making a prima jc1cie showing that the 

3 State has negotiated in bad faith, and unless the State can rebut such a showing- which it cannot -

4 summary judgment must be granted in Big Lagoon's favor. 

5 

6 

2. The State does not even attempt to satisfy two of the rcquil'cd conditions for· 
overcoming the prima facie case of bad faith 

7 Rincon holds that when a state has demanded a tax, as it has here, the state "faces a very 

8 difficult task to rebut the evidence of bad faith arising from that demand." 602 F.3d at 1032. 

9 According to Rincon and. ln re Gaming: Related Cases Chemehuevi Indian Tribe( Coyote Valley If), 

10 33 l F.3d I 094 (9th Cir. 2003), to rebut the prima facie evidence of bad fhith, the stale must satisfy 

11 all three ofthcJollowing conditions: (1) establish that the revenue sharing is for uses directly 

12 relating to gaming activities; (2) show that it is consistent with the purposes of 1GRA and (3) show 

t3 that it was bargained for in exchange for meaningfol concessions. Id. at 1033. Wh ile the analysis of : 

14 Rincon makes clear that a methodical application of all three conditions is required to rebut the 

15 primafac(e. case of had faith, the State totally ignores the first two conditions, ruther than making 

16 any effort to show it can satisf.y them. 

17 With regard to the fir~t condition set forth in Rincon, Big Lagoon demonstrated in its moving 

18 papers that the State's demand for revenue sharing is in no way "direclly related to ga111,ing 

19 activities" as that phrase is clarified in Rincon. The State nowhere addresses this contention and 

20 thus concedes its validity. Demands for general fund revenue sharing are in no way "consistent with 

2 1 the purposes of IGR/\.." fGRA makes clear that its purpose is to provide a framework for regulating 

22 gaming activity, "as a means of promoting tr~bal economic development, self-sufficiency, and strong 

23 tribal governments." 25 U.S.C. § 2702. lORA cannot be read "broadly here to include general fund 

24 revenue sharing because none of the purposes outlined in § 2702 includes the State's general 

25 economic interests." 602 F.3d at 1034. The only stale interests mentioned in§ 2702 are protecting 

26 ggain§1 or.sDnized crime and ensuring that s.aming is conducted fairly and honestly. ld. (emphasis 

27 supplied) ; citing 25 U.S.C. § 2702(2), S. Rep. No. 100-446, at 2, 4, as reprinted in 1988 

28 U.S.C.C.A.N. at 3072-73, 3075. In its Opposition, the State does not dispute that its "general 

B;~l~ ~ ~h:K~n.z~ U.P 
T~ r::"'b'"'COO.ero C~nt~e 

t '1h Fl<:>or 
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economic interests" are not among the purposes ofiGRA, nor contend they are among the subjects 

2 authorized for negotiation by TGRA. Thus, the State has failed to carry its burden in showing that it 

3 has negotiated in good faith. Under these circumstances Rincon requires a finding of bad faith, the 

4 granting of summary judgment in favor ofB ig Lagoon, and denial ofthe State' s Cross-Motion. 

5 

6 

3. Rincon is in no way distinguishable from tbc case at hand o n the issue of 
whether au offer of non-tribal exclusivity constitutes a meaningful concession 

7 Instead of addressing all three conditions required by .Rincon to rebut the prima facie case of 

8 bad faith, the State addresses only one of the conditions -- the r~1uirement that revenue sharing must 

9 be bargained for in exchange for "meaningful concessions." However, it is undisputed that the only 

10 supposed concession offered to Big Lagoon was non-tribal exclusivity- something Rincon clearly 

II holds is no concession at all. The State argues in vain that Rincon is distinguishable with regard to 

12 this requirement, and fails to distinguish either the facts or holding of Rincon from the present case. 

13 While the argument is somewhat obtuse, what the State seems to suggest is that Rincon's 

14 holding that exclu~ivity benefits conferred by the Legislature cannot be used as consideration for 

r5 general fund revenue sharing does not apply to Big Lagoon bec-ause the Tribe has never provided 

16 ahything in exchange fb r the economic benefit of exclusivity. The State's argument totally misses 

17 the point - Big _Lagoon, as with all other California tribes, has already been given class Ill gaming 

18 exc lusivity by the voters of Cali fornia. The voters did not require anything in return. Whether a 

19 tribe was part of the group of tribes that signed onto the 1999 Model Compact, or whether a tribe 

20 sought gaming rights after that time makes no difference. Rincon focuses on what the State may 

21 offer as a "meaningful concession" in current compact negotiations, and universally applies to all 

22 tribes seeking gaming rights, irrespective of whether these tribes signed a 1999 compact. "In the 

23 current Jcgal lansjscage, 'exclusivity' is not new consideration the State can ofter in negotiations 

24 because the tribe already fully enjoys that right as a matter of state constitutional Jaw." 602 F.3d at 

25 l 037 (emphasis supplied). Big Lagoon is not obl igated to offer the State any "consideration" tor the 

26 right to "exclusivity" conferred by Proposition I A. Cf., State's Opp. 11:14-18. The Tribe's right of 

27 exclusivity" is protected by the Californi a Constitution, and tribes seeking gaming compacts are not 

28 
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required to provide the State with any further consideration to enjoy their right to "exclusivity."2 

2 Finally, to be meaningful a concession would have to be something that Big Lagoon wants. Yet, 

3 throughout compact negotiations, the Tribe emphasized that "exclusivity" was "meaningless" to it, 

4 and expressly rejected the offer of territorial exclusivity. Proposal 6. 

5 In sum, demands for general fund revenue sharing constitute bad faith and the State cannot 

6 meet any, and certainly has not met, all of the three requirements to overcome that bad faith 

7 showing. Therefore, summary judgment in favor of Big Lagoon is fully warranted. 

8 R 

9 

The State's Demands that the Tribe ConN?ty with Environmental Mitigatjon and. Land . 
_Usc Restrictions also Constitute' Ne-«otiation in 'Bad Faith · 

10 

11 

12 

13 

14 
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1. The State cannot impose State environmental r egulations upon the Tribe under 
IGRA 

It cannot be disputed that eat;h of the compact propo~als presented by the State during the 

latest round of compact negotiations would have required the Tribe to comply with State and local 

environmental standards. This is an impermissible attempt to use the compacting process as a means 

of imposing State regulatory standards upon the sovereign Tribe, and constitutes evidence that the 

State has negotiated in bad faith. The State's response is that its demands for environmental and land 

use restrictions are supported by prior rulings ofthis-Court in the earlier litigation, Big Lagoon 

Rqncheria v. State (!{Californ~·a, C-99-4995-CW. Howev~r, that earlier action was dismissed 

without prejudice, and consequently, the Court's orders have no preclusive effect, and do not 

constitute binding authority in the current case. Moreover, the law reyuired on what is required to 

overcome a showing of bad htith has now been clarified in Big Lagoon's favor by the Ninth Circuit's 

decision in R incoQ.3 

The law undeniably prohibits the State from imposi'ng its environmental regulations upon Big 

1 Indeed, by submitting to the compact negotiation process for class Ill gaming, tribes have already 
provided the s tates with consideration, in the form of a limited waiver of their tribal sovereignty, by 
allowing states to regulate class III gaming in a manner consistent with fGRA. ln designing IGRA, 
Congress intended to balance the sovereign rights oftribes, against states' interests in regulating 
organized crime. See, S. Rep. No. to0-446, as reprinted in 1988 U.S.C.C.A.N. 3071, 3075-76. By 
allowing a I im itcd incursion of state regulation into tribal affairs, the tribes have given states 
consideration in exchange for a compact enabling class lll gaming. 
3 The State also argues that, based on the Court's prior rulings, it reasonably believed that its 
demands were in good faith. The State made a similar ''reasonable belief' argument in Rincon that 
was rejected by the Ninth Circuit Rincon holds that the State's subjective beliefs as to the legality 
of its demands are not relevant to the determination of good faith. 602 FJd at 1041. 
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Lagoon, except where such regulatory authority has been granted by Congress. See, Washington v. 

2 EPA, 752 F.2d 1465, 1469 (9th Cir. 1985); McClanahan v. State 'fax Comm'n of Az., 411 U.S. 164, 

3 170-71 (1973). As the Ninth Circuit's recent decision in Rincon makes clear, under IGRA the State 

4 cannot simply negotiate for anything it wanl<;- the law specifically outlines and limits permissible 

5 tribe-state negotiation topics: "IGRA limits pc::rmissible subjects of negotiat ion in order to ensure 

6 that tribal-state compacts cover only those topics that arc directly related to gaming and arc 

7 consistent with JGRA 's stated purposes." 602 F.3d at 1029. The Ninth Circuit flatly rejected the 

8 State's argument in Rincon that its demand for general fund revenue sharing was a permissible 

9 negotiation topic because it was directly related to gaming and consistent with the purposes of 

I 0 lGRJ\. The discussion in Rincon pertaining to whether demands are "directly related to the operation 

11 of gaming activ ities," as well as whether such activities are "consistent with IGRA's stated 

12 purposes," applies equally to the State's demands here that the Tribe comply with State 

13 environmental and land use regulations. J'n clarifying the scope of these restrictions on the State's 

14 right to negotiate, Rincon specifically holds that Congress did not intend "that the compacting 

15 methodology be used in such areas such as taxation, water rights, environm_enta~ regulation,_ and land 

16 use'' and that the effects of"rapid growth of gaming in Indian country and the threat of corruption 

17 and infiltration by crimina! elements in class Til gaming warranted the lltilization of existing State 

18 regulatory capabi lities in this one narrow area;" and furthermore, Congress did not intend for the 

19 compacting process lo provide for any other "incursion of State law onto Indian lands." 602 F.3d at 

20 1029 n. 10, quoting statement of Sen. Inouye from 134 Cong. Rec. S 12643-01 at S 12651 (1988).4 

21 Nothing could be clearer- environmental and land use regulation is out of bounds under 

22 IGRA. Rincon confi rmed that the purposes of lGRA are to promote "tribal economic development, 

23 self-sufficiency, and strong tribal governments," and "to promote tri bal development, prevent 

24 criminal activity related to gaming, and ensure that gaming activities are conducted fairly.'' 602 F.3d 

25 

26 

27 

28 
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·rwo l:lllbnH:Sicl~ro Cc:ntct 

lith floo• 
S"11 Pwn\:ISc<l. f.' A 941 I 

.,. 1 4 1 ~ F l> JOOO 

4 The regulations promulgated by the National Indian Gaming Commission (NICG), in particular, 
25 C.F.R. 502.22: do not confer any authority upon the State to impose environmental regulations 
upon tri bal lands. The section requ·ires tribes to take the environment into account when developing 
a gaming facility. However, the section leaves it up to the tribes to identify and enforce relevant 
environmental regulations, as well as to adopt the standards it deems appropriate given the location 
of its gaming facilities. Cf., State 's Opp. 16: 1-16. 
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at I 028, 25 U.S.C. § 2702. Rincon rejected the State's argument that promoting the State's general 

2 economic interest though revenue sharing was consistent with the purposes of IGRA. "The only 

3 state interests mentioned in § 2702 are protecting against organized crime and ensuring that gaming 

4 is conducted fairly and honestly" and State regulation is limited to this one narrow area. !!L at 1029. 

5 Similarly, the State's interest in environmental and land use regulation is not mentioned in and is not 

6 "consistent with" the stated purposes ofiGRA. Environmental regulation is simply not within the 

7 "narrow area" of regulation permitted under lORA. 

8 Realizing that its arguments are proscribed by the holding. in Rincon, the State makes no 

9 effort to argue that its demands for environmental regulation are directly related to gaming or 

10 consistent with the purposes ofiGRA and, thus, effectively concedes the merit ofBig Lagoon's 

11 arguments on these points. Instead, the State simply argues that the holdings of Rincon arc dicta. 

12 Clearly, this is not the case- Rincon referenced the legislative history ofiGRA in order to support 

13 its clarification of the meaning and scope of the "directly related to" and "consistent with the 

14 purposes of' restrictions of IGRA and that clarification was essential to its determination in the case. 

15 

16 

2. Cont rary to the State's contentions, the State has dema nded that the T ribe 
comply with state environmental r egula tions 

17 The record clearly reflects that in the current round of negotiations, it was the State, not the 

18 Tribe, that initiated demands for compliance with environmental mitigation efforts, and insisted that 

19 the Tribe comply with such mitigation measures. The State has demanded that the Tribe comply 

20 with State environmental standards, which it is prohibited from demanding under JGRA. 

21 The State attempts to characterize its own demands as items specifically requested by the 

22 Tribe in August 2008, which the State simply «modified and incorporated into its last proposal." 

23 State's Opp. 13;19-20. Yet, the record shows that it was the State which first requested 

24 environmental mitigation efforts on January 31, 2008. Declaration of Peter Engstrom in Support of 

25 Big Lagoon 's Motion tor Summary Judgment ("Engstrom Dec!.") Exh. 4; Proposal 2. The State's 

26 alternative proposals would have required Big Lagoot~ to commit to limiting development on its 

27 tribal lands, obtaining approval from various local and state agencies; or complying with all the 

28 mitigation conditions listed in "Appendix A" to such proposal, which including complying with 
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I certain state regulatory standards and adhering to various development restrictions. ld. Subsequent 

I 
I 
I 
I 

I 
I 
I 

I 
I 
I 
I 

I 

2 proposals made by the State would have also required compliance with the restrictions listed in 

3 "Appendix A." Proposal 5. Notwithstanding its belief that the State's demands were improper, in 

4 the spirit of working to a compromise, the Tribe made efforts to take into account the State's 

5 concerns, engaged an architect and environmental engineer to provide inpnt, and provided a 

6 .mitigation plan ba~ed on the environmenta l study that had been completed. Engstrom Dec!. Exh. 8, 

7 P roposal 6. The m'itigation measures proposed by the Tribe were intended to take into account the 

8 State's concerns- that' the Tribe was willing to negotiate in ,good faith with the State toward 

9 .achieving a compromise does n.ot alter .the fact that it was ~he State insisting that Big Lagoon comply 

10 with impermissible environmental regu lations-. 

u 
.12 

1.3 

14 

15 

16 

3. Ev.en if environmental regulation were a legitimate subject. of the State's 
negoti~tion, the State has offered no meaningful concessions in exchange for its 
d emands 

Nor can the State satisfy the third requirement of showing that the demands were bargained 

fO'r in excbange Jor "meaningful concessions.".t. The State claims that its offer to allow Big Lagoon 

to operate up to 349 gaming devices· and to continue to receive Revenue Sharing Trust Fund 

("RSTF") distributions. amounted to a meaningful concession. However, as Rincon held in 

17 confirmrng the me~ning of"meaningful conces~ions"- gaming rights that tribes ·~are entjtled to 

J 8 :negotiate. for under. IGRA, like device licensing" cannot serve as consideration, "cons'ideration must 

.19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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be. for something 'separate' than basic gaming rights." 602 F.3d at 1039. 'Furthermore, the State has' 

failed to proffer any law denionstrdt!ng that the offer for continued receipt ofRSTF payments 

c;onstitutes a "meaningful concession.'' As-Rincon stated: 

Further, we disagree that.the State makes "meaningful cqncessions'' 
whenever it offers a bundle of rights more valuable than the status quo. 
As previously explained, IGRA endows states with limited negotiating 
authority over specific items. Accepting the State's "holistic" view of 

5 That the Tribe previously agreed to relocate casino facilities to Barstow, California as a political 
and economic compromise in settlement oflitigation docs not restrict it in any way in the present 
litigation, The Tribe is entitled to change its mind in evaluating the merits ofthe proposals in the 
most recent round of compact negotiations, and is also entitled to ask that the State comply with the 
restrictions upon its regulatory powers. AddilionaJiy, the State mischaracterizes the testimony given 
by the Tribe's counsel before the legislature - the transcript shows that the discussion was about the 
Barstow dea l in general, rather than environmental restrictions on the Tribe's rancheria lands. Sec, 
Pinal Dec!. Ex h. C at 81, cf., State 's Oppo. 16:18-28. 
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negotiations would permit states to lump together proposals for 
taxation, land use restrictions, and other subjects along with IGRA 
class III gaming rlghts. Such a construction ofJGRA would vio late the 
purposes and spirit ofthat law. 602 FJd at 1040 (emphasis supplied). 

4 The State's proposals to lump gaming rights with demands to impose land use and environmental. 

S restrictions clearly exceed the "limited negotiating authority" dictated by IGRA and Rincon. 

6 c. 

7 

The Tribe has Been Delated Long:Enougb, and the Court .Should not Stay These .. 
ProceedingS:" · · .. · · ·· · · · · · · 

8 

9 

10 

11 

12 

.13 

14 

15 

In apparent.frustration C}t its ina"bility to escape the conseq.uences ofRincon,the State makes 

the rather astoundiqg request (again) that this Court stay further pro~eedings in the presertt action, 

until the Supreme Court deCides the State's yet to be filed petition for certiorari in Rincon, or until 

the Ninth Circuit's stay is dissol 'V'ed. State's Opp. 9:26-28. This gambit is consistent with the. 

State.'s bargaining pos:ltion over ·man:y years - engage in surface bargaining, make bad faith demands: 

and raise ·every conce ivable-argu'mentto j ustify their bad faith ne_gotfating and to fhrther. deJay Big 

Lagoon"''s right t6 negotiate a gaming compact in good. fa ith. Rincon has. now g iven this Court all tha,· 
. . I 

I 

authority if needs to provide Big Lagoon with. the reHef it has long sought - an order eof\lpelling_the 
i 

16 · parties to comp1ere ~compact in '60 days or submit to a determinatio·n by a Court-appointed mediatot1: 

J 7 ofthe terms and conditi.ons"that will finally lead to such a compact; based on the parties' proposals. 

18 b. _Thc· .. Sta(e's.Ar.gtiment that itNet{otinted in. Good Faith based on "Public Interest!: 
,..Factors .is not Sg:p):?ortesJ bV IGRA or any Applkab_le La';V. . . . . .. 

19 

20 As can be seen froin the discussion above, the Ninth Circuit's recent decision :in R·inaon 

21 compels the conclusion that the State has negotiated with Big Lagoon in bad faith by de.r:nanding 

22 general fimd revenue shar!ng and environmental and land use restrictions. Notwithstanding the 

23 

24 

25 

26 

finding of bad iaith that is dictated by the recent decision in Rincon, the State manufactur,es an 

argument that this Court should nevertheless find that the State negotiated in good faith because it is 

against public "interest" to put a casino on land that the United States purportedly unlawfully 

acquired in trust for Big Lagoon in the dfstant past. The State provides absolutely no legal support 

27 for this argument and it is not supported by the framework used for determining " bad fai th" under 

28 IGRA, or by any other applicable law. Furthermore, the Supreme Court's decision in Carcieri v, 
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Salazar, L29 S. Ct. I 058 (2009), regarding the standards for taking land into trust for tribes, did not 

2 involve any interpretation or application of rGRA and does not apply lo determinations to be made 

3 by this Court under IGRA. Additionally, in proving "good faith," the State is limited by Rincon and 

4 its own argument to the "record of negotiations," and may not refer to other, extra-record evidence. 

5 

6 

1. There is no authority for the proposition that it is not in the " public interest" to 
place a casino on land tha t the United Shltes has purportedly "unlawfully" 
acquired in trust for Big Lagoon 

7 The requ irements of IGRA are straightforward. Through JGRA, Congress created a statutory 

8 framework for the operation and regulation of gaming by Indian tribes. See 25 U.S.C. § 2702. 

9 lndian tribes may conduct certain gaming activities on their lands only if authorized pursuant to a 

10 valid compact between the tribe and the state. ~. § 27 i O(d)( I )(C). Any "Jndian tribe having 

11 jurisdiction over the Ind ian land·s upon wh ich u class lfl gaming activity ... is to be conducted" can 

12 request that the State enter into good faith negotiations with the tribe. 25 U.S.C. § 27lO(d)(3)(A). 

13 There. is no dispute that Big Lagoon is a federally recognized "Jndian tribe" that has "fndian 

14 lands" under: its ju~isdiction that are eligible for gaming. The State admits this in its Answer to Big 

15. Lagoon's Complaint and fu1ther admits such in its current motion papers.6 Indeed, the State has 

16 negotiated with Big J .agoon for many years regarding the establishment of gaming facil ities on these 

17 tribal lands and has never contended in the course of these negotiations that it was not in the public 

18 interest to place a casino on these lands because they were unlawfully held in trust. 

19 The State cites no authority under IGRA for the proposition that it negotiated with the Tribe 

20 in good faith because it is not in the "public interest" to allow gaming tribal lands '\mlawfully 

21 acquired in trust." Stale's Opp. at 17:8- l2. There is no such authority. Rather, as the State 

22 acknowledges, the publ ic interest is one of severul factors IGRA speci'fies that a court may consider 

23 in reaching a determination of whether a state has negotiated with the Tribe in gooc! fai th or bad 

24 faith. The factors listed in 25 U.S.C § 27 lO(d)(7)(B)(iii), which a court may consider in evaluating 

25 good faith, including "public interest," focus on nositions a .state has taken during the negot.j~ti.Q.f.l.~. 

26 In reference to the fact that these f~1ctors refer to the good f~1ith of positions a state takes during 

27 

28 
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6 In its motion papers the State concedes: "the State is not seeking to take the parce l out of trust or to 
challenge its s tatus a~ Big Lagoon 's trust .land." State's Oppo. 25, n. 11. 
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negotiations, the legislative history oflGRA states: "The Committee notes that it is States not tribes, 

2 that have cruc ial information in their possession that wi ll prove or disprove tribal allegations of 

3 fa ilure to act in good faith." S. Rep. No. 100-446, at 15 (1988), reprint(!Q in 1988 U.S.C.C.A.N. 

4 3071, 3085. JGRA did not intend the "public interest" evaluation of good faith to include a widc-

5 ranging review of matters totally unrelated to the negotiations of the parties, such as the issue of 

6 whether Indian lands now held in trust had been improperly taken in trust by the United States 

7 Government. Such issue has nothing to do with whether the positions taken by the State during 

8 compact negotiations were in good faith. 

9 Furthermore, in response to the State's argtJment that fts insistence on general fund revenue 

10 sharing during ncgotiati.ons was in good faith as a matter of"public interest," Rincon clarifi~d that 

J 1 the terms of IGRA, including the "public interest" factor "clearly apply to protecting the State 

12 ~gainst the adverse consequences of gaming activities." 602 F.3d at 1032. Any ambiguities in the 

13 statue must comply with the "obligation to construe lORA most favorably towards tribal interests/' 

14 Id . at 1031 nl4. Like revenue sharing, the history ofBig Lagoon's trusl lands has nothing to do with 

15 protecting the State against the adverse consequences of gaming. Moreover, such would not be a 

16 construction of the statute favorable to tribal interests, as required by IGRA. I d. 

17 

18 

2. The Tribe is curre~tly a federally recognized Indian tribe having jurisdiction 
over (ndian lands and neither Carcieri or any.other law permits this Court tore­
determine that status 

19 Fundamentally, the State argues that its good faith can be demonstrated by a showing that a 

20 portion of Big Lagoon 's tribal lands now undisputedly in trust was "unlawfully acquired in trust" by 

21 the United States. The State directs its argument specifically to the Tribe's eleven-acre parcel 

22 adjacent to its historical Rancheria. Slate's Opp. at 17:17-18; 25:6-8; 33:21. This issue is in no way 

23 relevant to the determination of good faith under lGRA, and the status of Big Lagoon's tribal lands 

24 is not the legitimate subject of a court's determinations under IGRA. Big Lagoon has met all the 

25 necessary requirements for demonstrating that it is entitled to seek relief under lGRA. The State's 

26 arguments regarding Carcicri and the "public interest" are red herrings, meant to distract from the 

27 fact that the Tribe is fully entitled to relief under IGRA. 

28 Any Indian tribe with qualifying Indian lands can request that a State enter into compact 
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negotiations. 25 U.S .C. § 271 O(d)(3)(A). District courts have jurisdic.;tion over suits brought by "an 

2 Indian tribe" seek ing to enforce the requirement that compact negotiations be conducted in good 

3 faith. 25 U.S.C. § 271 O(d)(7)(A). IGRA simply requires that the Indian tribe be presently 

4 recognized, and that such tribe presently have qualifying Indian !ands.7 There is no mandate or 

5 mechanism within JGRA for considering issues of whether a tribe was "properly" recognized hy the 

6 Un ited States, or whether "Indian lands" were properly placed into trust by the United States. 

7 There can be no legitimate dispute that Big Lagoon currently meets the requirements of 

8 lGRA that it is an "Indian tribe" with "Indian lands" available for gaming under the meaning of 

9 fGRA. The Tribe is presently a federally recognized Indian tribe, and the State docs not dispute this 

10 in its Cross-Motion .8 State's Answer to Big Lagoon's Complaint at ~4; State's Opp . at 18:3-5, 

It citing, Bureau of Indian Affairs' (B.IA) list of" lndian Entities Recognized and Eligible To Receive 

12 Services from the United Sta1es Bureau ofindian Affairs," 74 Fed .. Reg. 40,21 8 (Aug. 11 , 2009). 

13 The State itself concedes that the Tribe's lands are now in trust and does not seek to take these 

14 parcels out oftrust, or to challenge their status as Big Lagoon's trust land, and in fact notes that any 

15 such action should be subject to the Quiet Title Act.9 State's Opp. at 25 fn 11 . 

16 Nothing ·in Carcieri requires a different conclus ion. Carcieri dealt with whether the Secretal'y 

.17 of the lntcrior could place land into trust for the b~nefit of an Indian Tribe, pursuant to the Indian 

18 Reorganization Act (" IRA"). The Supreme Court concluded that the Secretary could only accept 

19 

20 

21 

22 

23 
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7 25 U.S .C. § 2703(4)-(5) define " Indian lands" and "Indian tribe" under IG RA, and 
Big Lagoon indisputably meets both definit ions. 
BIn fact, once a tribe is federally recognized, such stalus may not be terminated except by an act of 
Congress. Section 103, Pub. L. 103-454, Congressional Findings; codifiedfoliowing25 U.S.C. 
§479a. Furthermore, the judiciary has ''histor ically deferred to executive and legislative 
determinations of tribal recognition." Western SJ.tQ.§hone Business Council v. Babbit, 1 F.3d I 052, 
J 057 (1Oth Cir. 1993). 

The State has fa iled to point to any authority which shows that IGRA requires a tribe to be 
" lawfully recognized" or that JGH.A provides a foru m for revisiting recognition and trust 
determinations- indeed, Guidiville. Rand ofPomo Indians v. NGV Gaming, Ltd ., 531 F.3d 767, 778 
(9th Cir. 2008), cited in ,)'tate's Opp. at 35:22-25 does not support this proposition, since it did not 
deal with IGRA and arose under a completely different statutory scheme. 
Nor is there any dispute· that the Tribe has suitable "Indian lands." The Tribe's nine-acre rancheria is 

indisputably qualifying land under§ 2703(4) and is not addressed by the State's argument regarding 
the eleven acres. While the State disputes that the eleven acre parcel was properly put into trust, 
there is no real dispute as to the Tribe's current standing, or about the Tribe's sovereign rights over 
its Rancheria. There is no real dispute that the Tribe is eligible tor reliefunder fGRA. 
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land into trust under IRA, if the tribe was a recognized tribe, under federal jurisdiction as of 1934, 

when the IRA was enacted. Carcieri does not mandate that the Secretary of the Interior review and 

re-determine all prior acceptances of land in trust for Indian tribes, Furthermore, it does not mandate 

that the United States review all prior determinations to recognize Indian tribes. Certainly, it does 

not mandate that this Court conduct such a review. Big Lagoon satisfies the requirements of IGRA 

in that it currently has Indian lands available for gaming and it is, undisputedly, a federally 

recognized Indian tribe. Equally as important, Carcieri is not a decision under or about IGRA. 

Certainly a claim under IGRA is not the proper place or mechanism for reviewing prior decisions of 

the United States to place land in trust or to recognize Indian tribes. Even if Carcieri mandates 

retroactive review of lands previously placed in trust, which by its terms it does not, such review 

should be initiated by the Secretary of the Interior or through some other process for administrative 

review and not as part of a determination of good faith under IGRA. IGRA contains no requirement 

that tribes seeking gaming compacts meet the requirements of IRA or Carcieri. Finally, whether or 

not the Tribe meets the standard set forth in Carcieri permitting the Secretary of the Interior to place 

new land into trust based on federal recognition in 1934, it does not in any way, bear on this Court’s 

inquiry under IGRA into the issue of whether the State negotiated with Big Lagoon in good faith, 

taking into account the "public interest" and other factors IGRA indicates a court may consider.’ °  

3. 	The State cannot have it both ways; if Big Lagoon is limited in proving bad faith 
to the "record of negotiations and cannot use "extra-record evidence," the State 
is likewise limited in proving good faith 

In support of its argument that it has acted in good faith during negotiations, the State 

introduces voluminous "extra-record" evidence purporting to establish that Big Lagoon’s trust land 

was not properly taken into trust by the United States. This information consists of various historical 

documents obtained, inter alia, from the Department of the Interior and the Bureau of Indian Affairs 

(evidence referred to in pages 17 through 36 of the State’s Cross Motion). 

The State cannot have it both ways. Even if this were an issue relevant to the determination 

’° The State contends that this court has previously determined that Big Lagoon status in 1934 
"arguably implicates the public interest" under IGRA. In this regard, the State incorrectly cites this 
court’s order denying the State’s prior motion for a stay. In its order, what the Court actually held 
was that a determination by the Bureau of Indian Affairs on new land to be placed in trust may 
"implicate the public interest." 
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of the State's good faith negotiating, which it is not, the State has argued to this Court that under 

Rincon, good faith under lGRA "should be evaluated objectively based solely on the record of 

negotiations,'' which the State defines as "the formal exchange of the parties' offers, counter-offers 

and supporting documentation during negotiations". State's Reply to Opposition to Motion for 

Reconsideration, at 5:7-13. The State further argued: 

[I]t does not matter whether the State tries to use extra-record evidence 
to prove that it negotiated in good faith, or'Big Lagoon tries to use 
extra-record evidence to prove that the State failed to negotiate in good 
faith, Rincon is clear that extra-recorq_ vidence .is not allowed !n either . . ("-- ' .. . . 

Situation .• , ., 

!4, 4:2-5 (emphasis supplied). None of the evidence the State has submitted in support of its 

asserted "public interest" claim of good faith comes from the formal record of negotiations. Under 

Rincon, and by the State's own argument, the State is limited to the "fi)rmal record of negotiations" 

in showing that it negotiated in good faith and cannot rely on this extra-record evidence to support 

its claim of good faith. 11 On th is basis alone, the Court should rejecr this argument. 

The State may argue that this cvidet'lce can be admitted in support of its so-called 

"affi rmative dcfenses."12 But the State apparently recognizes there is no authority supporting 

affirmative defenses .under JGRA, as it does not once mention such defenses in its cross-motion. 

Here, the State does no~ present a defense intended to defeat Big Lagoon's claim of bad faith, 

accepting the truth of such claims, but rather, a defense intended to show Dig Lagoon's claim of bad 

h1ith is untrue. The State asserts that on this fundamental issue in an TGRA claim the Court should 

f-ind that "the State has negotiated in good faith." Even if this can be construed as an affirmative 

defense rather than a pure defense on the merits, tmder Rincon, and. according to the State's own 

papers, the inquiry into "good faith" or "bad faith" must be based solely on the formal record of 

negotiations and may not be based on "extra-record" evidence such as the State proffers here. 

11 In his order of July 12, 20 l 0, granting in part the State's request for reconsideration, Magistrate 
Judge Spero ruled that the "record of negotiations" may well include other evidence in the State's 
possession that may be relevant to an objective evaluation of the good faith of the State's bargaining 
positions. The evidence offered here is not from the State's possession nor docs it have anything to 
po with the good fa ith of the State's bargaining positions. 
2 An "aftl rmativc defense" is the defendant's "assertion of facts and arguments, that if true, will 

defeat the plaintiffs . .. claim, even if all the allegations in the complaint are true''- and must go 
beyond merely a defendant's attempt to negate a plaintiffs claims. BLACK'S LAW DICTIONARY 451. 

13 
Case No CV-09-01471-CW (JCS) 

MPA IN ()PPO TO DEFT. STATE'S CRO!>S- MOTION FOR SUMMARY JUDGMENT 
•· I -115 576 ;C(IIJ SFODMS/6599860.4 
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4. The State's other arguments regarding the "public interest" arc unavailing 

2 The State's other "public interest" argument regarding the potential environmental impact of 

3 the proposed casino is unpcrsuasive, and the State has cited no legal authority for the proposition 

4 that it is not in the "public interest" for the Slate to negotiate for a casino on land that would 

5 "significantly damage adjacent state lands." State's Opp. 25:13-17. The State offers no Sllpporting 

6 evidence whatsoever its support of it-, bald contention that the proposed gaming activities on Big 

7 Lagoon 's tribal lands would "significantly damage" adjacent lands. IGRA was not intended to allow 

8 statt:s to circumvent general prohibitions against imposing environmental regulations on tribes, and 

9 the State has acted in bad faith by demanding rather than negotiating such regu lations. 

10 

11 

5. The Parties' Motions Should Not Be Stayed or Denied on the Basis of the State's 
Suppos (.'<J Continuing Discovery Dispute with the Department of the Interior 

12 In an effort that can only be seen as compounding lhc years of bad faith negotiating, the State 

13 has failed to make a proper showing whi'ch would allow the Court to deny or delay a decis ion on Rig 

!4 Lagoon's motion for summary judgment, based on the State's ongoing discovery dispute \Vith the 

l5 United States. In fact, the State's .arguments that it should be granted more time to discover 

16 evidence pertinent to its summary judgment motion are, in essence, an attempt by the State to 

17 circumvent this Court's prior discovery order or obtain a. rehearing of the Coure s prior order. 

18 The State has already sought a stay or continuance of proceedings so that it may obtain 

19 additional time for discovery on issues related to its Cnrcierl arguments. The Court has already 

20 determined that the State had amp le time to pursue discovery fi·om the United States, since C~rcieri 

2 1 was decided in Febmary 2009, and that the State's own lack of"reasonable diligence" in pursuing 

22 discovery resulted in the delay. Order Denyi ng Defendant's Motion to Stay or., in the Alternative, to 

23 Continue Dispositive Motion Dutes at 5, filed April 16, 20 I 0. lt has been three months since the 

24 Court's ruling, and the State has had even more time to resolve its discovery disputes. The State has 

25 had sufficient time to pursue discovery, and it should not now be granted additional time. 

26 Moreover, for all the reasons di~cussed above, the evidence the State seeks through 

27 additional discovery is simply not relevant to the Court's determination ofwhether the State 

28 negotiated with Big Lagoon in good faith. All the "extra-record" evidence that the State presents 

T\VO H•nbn1<:f'dc:ro Cenr.::r 
I Jlh Floos 

S:t•t Pr.-ndsco, ('A 94 t I 
Cos~ No CV-09-0 1471-CW (JCS) 

MPA IN OPPO. TO DEFf. STATE'S CROSS· MOTION FOR SUMMARY JUDGMENT 
<·1M s;'6 :10~0 S i~ODMS/G599ll60.4 

Supp. ER 076 
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I 	and seeks to further discover is simply not admissible to prove the State’s contention that it has 

	

2 	negotiated in good faith. Based on the State’s own arguments and the holding of Rincon, proof of 

	

3 	good faith is limited to the record of formal negotiations. The State has explicitly argued that the 

	

4 	proof of good faith or bad faith is limited to the record of negotiations, and that "extra-record 

	

5 	evidence is not allowed in either situation." State’s Reply to Opposition to Motion for 

	

6 	Reconsideration 4:2-5. The State cannot have it both ways, and it is now limited to the record of 

	

7 	negotiations. 

	

8 	 III. CONCLUSION 

	

9 	With all due respect, the Court should not further delay the finding compelled by IGRA and 

	

10 	Rincon, in a hope that the parties may reach a resolution. IGRA provides a mechanism for doing 

	

11 	just that - a 60-day period in which the parties conclude their negotiations and enter into a compact 

	

12 	or face the prospects of a mediator making the critical decisions for them on compact terms that best 

	

13 	meet the statutory requirements. For the foregoing reasons, Big Lagoon’s motion for summary 

	

14 	judgment should be granted in its entirety, and the State’s cross-motion for summary judgment 

	

15 	should be denied in its entirety. The State has negotiated in bad faith, and a finding to that effect is 

	

16 	warranted, accompanied by a judgment ordering the parties to conclude a compact within 60 days or 

	

17 	submit to a mediator as required by IGRA. 

18 

	

19 	Dated: July 15, 2010 	 Respectfully submitted, 

	

20 	 Peter J. Engstrom 
Bruce H. Jackson 

	

21 	 Irene V. Gutierrez 
BAKER & McKENZIE LLP 

22 
By: 	/s/ 

	

23 	 Bruce H, Jackson 
Attorneys for Plaintiff 
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25 

26 

27 

28 

	

Baker ,5 MKen,e LIP 	 1 5 

	

IVO L,b,cao,jo 	
Case No CV-09-0147 I -CW (JCS) 

	

S � FSme,sco. CA 94H 	 MPA IN OPPO, TO DEFT. STATE’S CROSS- MOTION FOR SUMMARY JIJDGMENT 

	

415 5763000 	SFODMS/6599860.4 

Supp. ER 077 



Case4:09-cv-01471.-CW Oocument88<13 Filed07/0l/l0 f.)age l of 6 

Exhibit B 

Supp. ER 078 



·---·~~·------~-----------------------------------------------------------------------

Cristi Caspers 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Casc4:09-cv-01471-CW Document88-33 Filed07/01/10 Page2 of 6 

Jerome.Levine@hklaw.com 
Friday, August 08, 2008 5:02 PM 
Sylvia Cates 
Andrea Hoch 
Big Lagoon 
Big Lagoon Mitigation Measures - JL 8-8·08.DOC 

Attached are the proposed mitigation measures, as we discussed today. Please call as soon as possible to discuss and 
schedule a meeting. Thanks. 

Supp. ER lU6l631 
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l. PROJECT MITIGATION MEASURES 

The State and the Tribe have participated in a meet and confer process and agree that the 
mitigation measures listed below will mitigate the Project and the Tribe agrees to implement 
such mitigation measures. 

1.1 Geology and Soils 

1.1.1 The Project will meet the seismic standards of the 200.7 California Building 
Standards Code. 

1.2.1 Loose soils present under building foundation will be stabilized to the extent 
recommended and in accordance with the recommendations of a licensed 
engineer. 

1.3 .I Soils in the foundation, parking lot and roadway will be evaluated for structural 
suitability by a geologist and the geologist's recommendations to reduce the 
potential for soil expansion,if any, will be implemented. 

2.1 Hydrology and Water Quality 

2.1.1 The Project will have a Storm Water Pollution Prevention Plan (SWPPP) for the 
construction phase prepared by a civil engineer. The plan may incorporate thQ 
following measures: 

2.1.1 , l Using soil stabilization techniques to protect finished graded slopes from 
erosion, such as straw mulching, hillslope benching erosion control matting, 
hydroseeding, revegetation or preservation of cxisting·vegctntioni 

2.1.2. t Covering of soil stockpiles and excavations with impermeable materials 
during periods of inclement weather to control movement of sediment; 

2.1.3.1 Containment of sed iment by using such measures as silt fencing, straw bale 
sediment barriers, diversion dikes and swales, and sediment traps, and 
gravel pads at construction equipment exit points from the site; 

2.1.4.1 Street sweeping and litter collection withfn the Project site and along Big 
Lagoon Road on a routine basis during construction, especially prior to the 
first. winter rains.; and 

2. J .5.1 A Hazardous Materials Management Plan. 

2.2.1 The Project will have a operational SWPPP prepared by a licensed engineer. 
Such plan may include: 

Supp. ER Q8Q.532 
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2.2.1.1 Storm water detention measures that would reduce the peak runoff from the 
site to levels equal or less than those under pre-development conditions fo r 
all storm frequency events up to the 100 year, 24 hour stonn and to assist 
with water quality. 

2.2.2.1 Vegetative bioswales; 

2.2.3.1 A wet detention pond; and 

2.2.4.1 Segregation of roof run-off from parking lot run off and routing of roof run ­
off to edges of Big Lagoon for water dispersement. 

3.1 Biological Resources 

3.l.l The Project will have wildlife proof outdoor trash containers. 

3.2.1 The Project will provide for the removal of improperly disposed of food leftovers 
and wrappers from the Project site on a regular basis. 

3..3.1 The Project will have signs educating the public of the adverse effects of littering 
and feeding native wildlife. 

3.4.1 If construction occurs during raptor nesting season (February through July), the 
following measures will be implemented: 

3.4.1. 1 A qualified ornithologist will conduct a pre·construction survey for nesting 
rap tors within 30 days of the onset of construction. 

3.4.2.1 If nesting raptors are identified on site, the Tribe will implernent the 
appropriate measures, including a set back zone around the nest, 
recommended by an ornithologist. 

4.1 Aesthetics 

4.1.1 The Project will use low-intcsity sodium vapor lighting or cquivalenl lighting and 
have cut off shields on perimeter light standards to the extent reasonable to do so. 

4.2.1 The Project will use naturalistic colors and materials on its exterior to the extent 
reasonable to do so. 

4.3.1 The Project will be landscaped with predominantly native species to the extent 
reasonable to do so. 

4.4.1 Buildings included will be limited as follows: no more than 85 teet above grade, 
underground parking shall be utilized for no less than 300 cars; no more than 120 
sleeping rooms shall be used; and the casino gaming tJoor shaH accommodate no 
more than 300 slot machines. 

Supp. ER Q.Bcl633 
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5.1 Traffic and Transportation 

6.1 

5.1.1 The Tribe will make a good-faith effort to obtain the rights to and to construct an 
exclusive northbound left-turn lane with a required turn pocket length of 
approximately 560 feet and an additional 865 feet approach taper on U.S. 1 Ol at 
Park Road. 

Noise 

6.1.1 

6.2.1 

6.3 .. 1 

6.4.1 

Limit noise-generating construction activities from 7 am to 7 pm unJess otherwise 
agreed to by residents of the Rancheria. 

Maintain and mufile construction equipment powered by internal combustion 
engines where reasonable to do so. 

Prohibit unnecessary idling of construction equipment powered by internal 
combustion engines where reasonable to do so. 

Select quiet construction equipment where reasonable to do so. 

7.1 Air Quality 

7.!.1 To control construction dust during the grading and excavation phase of the 
Project, the foltowing or equivalent mitigation measures will be implemented: 

7.1. 1.1 All material excavated, stockpiled, or graded shall be sufficiently watered, 
treated, or covered to prevent fugitive dust from leaving the property 
boundaries and causing a public nuisance or vioJation of an ambient air 
standard. Watering should occur at least twice daiJy, with complete site 
coverage, preferably in the mid-morning and after work is completed eaeh 
day. 

7.1.2. I All areas of the site (including unpaved roads) with vehicle traffic shall be 
watered or have a dust palliative applied as necessary for stabilization of 
dust emissions .. 

7.1.3.1 All on-site v.ehicle traffic shall be limited to a speed of 15 mph on. unpaved 
roads. 

7.1 .4. 1 Access roadways shall be swept if visible soil material is carri(!)d out from 
the construction site. 

7. 1.5.1 AJI inactive portions of the construction site shall be covered seeded, or 
watered until a suitable cover is established. 

Supp. ER Qa~634 
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8.1 Water Supply 

8.1.1 Drinking water will meet the Safe .Drinking Water Act standards. 

8.2.1 The Project will have approximately 300,000 on-s ite water storage fo r emergency 
supply and fire protection. 

8.3.1 Wastewater disposal activities will be located a minimum of 100 feet from any 
acti.ve water well. 

9.1 Waste Water 

9.1.1 The Project's waste water trea.tment facility will be designed to allow for reuse of 
tettiary treated waste water for toilets and irrigation. 

10.1 Socioeconomics 

10.1.1 A public information program consisting of written material warning about the 
' dangers of gaming addiction and listing organizations that help will be made 

available to patrons. 

11 5415862_v3 
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of response is on occasion; and tho 
estimated lima needed to prepa:rc thE! 
response is .05 hour porresponse. 

Status of the proposed information 
collection: Extension of a currently 
approved collection. 

Authority: The Pa.purwork RaducUon Ac:t 
oft995, 11li.S.C., Ch~pter 35, as nmenderl. 

Dated: Augusl 4, 200!). 
Ronald Y, Spraker, 
Acting Goncrai Doputy Assistant Secretory 
for Hou$ing-Dcputy Federal Housing 
Commissioner. 
[FR Doc. 89-19210 Filod 6-10··00; 8:41> am) 
BILLING CODE 4211H17-P 

DEPARTMENT OF HOUSfNG AND 
URBAN DEVELOPMENT 

(Docket No. FR-5281-N-62) 

Application for HUO/FHA Insured 
Mortgage "Hope lor Homeowners" 

AGENCY: Office of thtt Chiof Infoi·.nation 
Officer, HUD. 
ACTION: Notice. 

SUMMARY: The proposed information 
collection requirt~rnent described below 
has been submitted to the Office of 
Management and Dudget (OMB) for 
review, ns required by the Paporwo1·k 
Reduction Act. The Department is 
soliciting public comments on lho 
subject proposal. 

This infurmtttion is collected on new 
mortgages offered by fHA appl'ovod 
mortgagees to mortgagors who are at risk 

of losing tholr homes to forecl01mro. The 
new FHA insured mortgages refinance 
the borrowers' existing mortgage at a 
significant wrlte-<lown. Under the 
program the mortgagors nhal'e the new 
equity and future appreciation with 
FHA. 
OATES: Comments Due Dote: September 
10,2009. 
ADDRESses: Interested pet·sons are 
invited to submit comments regarding 
this proposal. Comments shouJd refnr to 
the proposal by name end/or OMB 
approval Numbar (2502- 0579) and 
should be sent to: HUD Desk Officer, 
Office of Management and B'Higet, New 
Executive Office Building, Washington, 
DC 20503: fox: 20Z-395-5806. 
FOR FURTHER INFORMATION CONTACT: 
Lillian Deitzer, Reports Management 
Officer, QDAM. Department of Housing 
and Urban Development, 451 Seventh 
Slreet. $W., Washington, DC 20410; G· 
mail Lillian Deitzer al 
Lillian_L._DeitzriHUD.gov or 
telophone (202) 402--8048. This is note 
toll-f1·ee numbar. Copies of available 
documents submitted to OMB may be 
obtDlned from Ms. Doltzer. 
SUPPLEMENTARY INFORMATION: This 
notico informs the publ!c that the 
Dape11ment of Housing and Urban 
Developmenl h as submitted to OMB a 
request for approval of the Information. 
collection described below. This notice 
is soliciting comments from members of 
the public and effocttng agem:ies 
concemlng the proposed collection of 
information to: (1) Evaluate whether the 

p roposod collection of information is 
necessary for the proper performance of 
the functions rJf the agency, Including 
w~!llUter the information will huvo 
practical utility: (2} Evaluate the 
accm:acy of tho agency's estimate of the 
burden of the proposed collection uf 
information: (3) Enhance tho quality, 
utility, and cla.rity of the informat'lon to 
be collected: and {4} Minimize tho 
burden of the colloction of information 
on those who are to respond; i:ncluding 
through the ll!!tl uf appropriate 
automated collection techniques or 
other forms of information technology, 
o.g., permitting olectronic submission of 
response~:! 

This noiice also lists the· following 
information: 

Title of Pro paso): Insured Mortgage 
"Hope for Homnowners". 

OMB Approval Number: 2502- 0579. 
Form Numbers: HUD-92900- H4H, 

HUD-9291fi-H4H, HUD-92916- H4H, 
and HU0- 92917-H4H. 

Desc:ription of the Need for the 
Information and its Proposed Use: This 
iuformation is collected on now 
mortgages offered by FHA npproved 
mortgagees to mortgagors who nra at risk 
of losing thair homes to foreclosure. The 
now FHA insured mortgages,refinance 
tho borrowers' existing mortgage at a 
s!gnifkunt write-down. Under the 
program thfl mortgagors shore th'O new _ 
equity and future appreciation with 
FHA. 

Frequency of Submission: On 
occasion. 

Number of re· 
spondents 

Annual re· 
sponslls 

Hours per re­
sponse Burden hours 

Reporting Ourden ................................... ,., .. , .................................... . 6,000 158 0.723 915,040 

Total Estiirwted Burden Hours; 
915,040. 

Status: Extew;iun of n currently 
approved collection. 

Authority: Section 350'1 of the Paperwork 
Keduction Act of 19911, 44 U.S.C. 35, as 
amendud. 

Dated: August 4, 2009. 
Lll liun l)eltzer, 

Depal·tmrmta/ Repor/.9 Management Officer, 
Offico of iht~ Chief Information Officer. 
{FR Doc. EG-19243 Filed B-10-09: 8:45 nml 
BILLING COD£ 4210..117-P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Indian Entitles Recognized and Eligible 
To Receive Services From the United 
States Bureau of indian Affairs 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notico. 

SUMMARY: This notice publishos the 
current list of 564 tribal on lilies 
recognized and eligible for funding and 
services from the Bureau of Indian 
Affairs hy vh·tue of their status as Indian 
tribes. 'I'he list is updatod from the 
notico published on April 4, 2001:1 {73 
FR 1!1563). 
FOR FURTHER INFORMATION CONTACT: 
Daisy West, Bureau offndion Affairs, 
Division of Tribal Government Services, 

Mail Stop 4513- MlB, 1849 C Street, 
NW., Washingto11, tJC 20240. Telovhone 
numher: (202} 513-76'.11. 
SUPPLEMENTARY INFORMATION: This 
notice Is publinhod pursuant to section 
104 of tho Act <Jf November 2, Hl94 
(Pub. L. 103-4fi4; lOB Sta't. 47!J1, 4792), 
and in exercise of authority delegated to 
the Assistant Secretary- Indian Affairs 
under 25 U.S.C. 2 and 9 and 209 DM B. 

Published bP.low is a list of federally 
acknowledgod tribes in the contiguous 
48 states and ln Alaska. 

Two tribes havtl been added to the list 
since the last publlcatiou. Fednral 
relations have b~on reestablished with 
Wilton Rancheda pursuant to a court~ 
ordflred settlement stipulation. Tho 
court order was dated Tunc 8, :l009. 
Din~ct goverrunAnt-to-government 
relations were roastablished with the 
Delaware Tribe of Indians through its 

Supp. ER 085 
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reorganization under fedora] statute, the 
Oklahoma Indian Walfara Act. Thh 
reorganization of .Its tribal government, 
separate from that of the Cherokee 
Notion, Oklahoma, is p ursuant to a 
Memorandum of Agreement between 
the two tribes. The reorganization was 
effective May 27, 2009. 

Other amendments to tho list include 
name changos and name corrections, To 
aid in identifying tribal name ch.al)gos, 
the tribe's former name is included witb 
the new tribal name. To aid in 
identifying corrections, the tribe's 
previously listed r1arne Is included with 
the tribal name. We will r.ontinue to list 
tho tribe's former or previously listed 
name for several years befol'e dropping 
the farmer or previously listed nama 
from the list. 

The listed entities are acknowledged 
to have the Immunities and privilegell 
available to other federally 
acknowledged Indian tribl'li by virtue ol' 
their government-to-gavemm1mt 
relationship with the United States as 
well as the rosponslbilities, powers, 
limitations and obligations of such 
txlbes. We have continuuu tl1e practlr.u 
of listing the Alaska Native entities 
separately solely for the purpose of 
facilitating identification of them and 
reference to them, given the large 
number (>f complex Native nemo&. 

Dated: July 29, 2009. 
!.ftny Echo Hawk, 
Assjslont Sllct-etazy-llldian Affairs. 

Indian Tribal Eutities Within the 
Contiguous 48 States Recognized and 
Eligible To Receive Se~-vitos From the 
Un(tt)d States Ruroau ofJndhm AfraJrs 

Absent~o-Shawnce Tribe of Indians of 
Oklahoma 

Agua Calltmte £land of Cahuilla Indians 
of the Agua Caliente Indian 
J{esen>at!on, California 

Ak Chin Indlllll Community of tl1e 
Madcopa (Ak Chln) Indian 
RO$nrvation, Arizont> 

Alabama-Coushatta Tribes of Texas 
Ala.bama-Quassarte Tribal Town, 

Oklahoma 
Alturas Indian Rancheria, California 
Apache Tribe of Oklahoma 
Antpahoe Tribo of the Wind River 

Reservation, Wyoming 
Aroostook Bend. of Micmac Indians of 

Maine 
Assinihoine and Sioux Tribes of the Fort 

Peck Indian Reservation, Montana 
Augustine Band of Cahuilla fndians, 

California (formerly the Augustine 
Band of Cahuilla Mission lndlam of 
the Augustine Reservation) 

Dad River Band of the Lako Superiol' 
Tribe of Chippewa Indians of the Bad 
River Reservation, Wisconsin 

Day Mills Indian Community, Michigan 
Bear River Band of the Rohnerville 

Ranchcria, California 
Berry Creek Ranoheria of Maidu Indians 

of Califurnla 
Big Lagoon Rancheria, California 
Big Pjne Band of Owens Valley Paiute 

Shoshone Indians of the Big Pine 
Resorvation, California 

Big Sandy Ranoheria of Mono Indians of 
California 

Dig Valley Band ofPomo Indian~ of the 
Dig Valley Rancherla, California 

Blackfeet Tribe of the Blackfeet Indian 
Rosorvat!on of Monta.nu 

Blue Lake Rancheria, Ce.lifomio 
Bridgeport Peiuto Indian Colony of 

C!lli fornia 
Buena Vista Ranchcria of Me-Wuk 

Indians of California 
Burne Paiute TTibo of the Burns Paiute 

Indian Colony of Oregon 
Cabazon Dand of Mission Indians, 

California 
Cacbil DeHe Band ofWintun Indians of 

tho Colusa Indian Community of tho 
Colusa Rancheria, California 

Caddo Nation of Oklahoma 
Cahuflla Bond of Mission Indians of the 

Cahuilla Reservation, Callfornia 
Cahto Indian Tribo of the Laytonville 

Rnncherin, California 
Callfomia Valley Miwqk Tribe, 

California 
Campo Dand of Diegucno Mi~sion 

Indians of the Campo IndillJl 
Reservation, California 

Capitun Granclo Band ofDiegueno 
Mission Indians ofCallfomia: Earona 
Croup of Capitan Grande Dand of 
Mission Indlnns of the Barona 
Re)lerva tlon, California Viejas (B~:~ron 
Long) Group ofGapitan Gronde Band 
of Mission Indians of the Viejas 
Reservation, California 

Catawba Indian Natlon (aka Catawba 
Tribe of South Carolina) 

Cayuga Nation of New York 
Cedarville Rancheria, California 
Chem~huevi Indian Tribe of the 

Chcmehuevl Reservation, California 
ChF!r--Ao Heights Indian Community of 

tho Trinidad Re.ncheria, California 
Cherokee Nation, Oklahoma 
Chayonna and Arapaho Tribes, 

Oklahoma (formerly the Cheyenne· 
Arapaho Tribes of Oklahoma) 

Cheyemne River ~ioux Tt·ibe of the 
Chayonne Rivor Reservation, South 
Dakota 

Chickasaw Nat ion, Okltlhoma 
Chicken Ranch Rancheria of Me-Wuk 

Indians of California 
Chippewa-Cree Indians of the Rocky 

Boy's Reservation, Montana 
Chitlmacha Tribe of Louisiana 
Choctaw Nation of Oklahoma 
Citizen Potawatoml Nation , Oklahoma 
Cloverdale Ranched a of Porno Indians 

of California 

Cocopnh Tribe of Arizona 
Coeur D'Alene Tribe of the Coeur 

D'Alene Reservation, Idaho 
Cold Springs Runoheria of Mono Indians 

of California 
Colorado River Jnd!on Tribes of the 

Colorado River Indian Reservation, 
Arizona and Californio 

Comanche Nation, Oklahomo 
Confedel·ated Salish & Kootenai Tribes 

of the Flathead Reservation, Montana 
Confederated Tribes of the Chehalis 

Reservation, Washington 
Confederated Tdbes of tho Colville 

Reservation, Washington 
Confodorated Tribes of the Coos, Lower 

Umpqua. and Siuslaw Indlans of 
Oregon 

Confedorated Triblls of tho Goshute 
Reservation, Nevada and Utah 

Confederotod Trlbus of the Grand Ronde 
Commun ity of Oregon 

Confederetcd Tribes of Siletz Indians of 
Oregon (previously listed as the 
Confederated Tribes of the Siletz 
Reservation) 

Confederated Tribes of the Umatilla 
Rasl!'rvation, Oregon 

Confederated Tribes of tho Warm 
Springs Resei'V'ation of Oregon 

Confedornted Tr!bas and Hands of the 
Yakama Nation, Washington 

Coquille Tribe of Oregon 
Cortina Indian Rancheria of Wintun 

Indians of California 
Coushatta Tl'ibe of Louisiana 
Cow Creek Band of Umpqua Indians of 

Orogon 
Cowli tz Indian Tribe, Washington 
Coyote Valley BE\nd of Porno Indians of 

California 
Crow Tribe of Montana 
Crow Creek Sioux Tribo of the Crow 

Creok Reservation, South Dakota 
Death Valley Timbi-Sha Shoshone Band 

of California 
Delaware Nation, Oklahomo 
Delawaru 'L'ribe ofindians, Oklahoma 
Dry Creek Ranchori~~c of Porno Intllans or 

California 
Duckwater Shoshone Tribe of the 

Duckwater Reservation, Nevada 
Easta:ru Dand of Cherokee Indians of 

North Carolina 
Eastern Shawne~ Tribo of Oklahoma 
Elem Indian \.olony ofPomo Indians of 

the Sulphur Dank Rancheria, 
California 

Elk Valley Ranchoria, California 
Ely Shoshone Tribe of Nevada 
Enterprise Ranchcria of Mnidu Indians 

of Califurnia 
Ewlinapaayp Band of Kumoyaay 

Indians, California 
l"ederatod Indians of Graton Rancheria, 

California 
flundreo.u Santee Sioux Tribe of South 

Dakota 
Forest County Potawatorni Community, 

Wisconsin 
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Fort Belknap Indian Community of the 
Fort Belknap Rosc1·votion of Montana 

Furl Bidwell Ind\an Community of tho 
Fort Bidwell Reservation of California 

Fort lndependenoa Indian Community 
of Paiute Indians of the Port 
Independence Reservation. California 

Port McDermitt Paiute and Shoshone 
Tribes of the l?ort McDermitt Indian 
Reservation, Nevada and Oregon 

Fort McDowell Yavapai Nation, Arizona 
Fort Mojave Indian Tribe of Arizona, 

California & Nevada 
Fort Sill Apache Tribe of Oklahoma 
Gila River Indian Community of the Gila 

River Indian Reservation, Arizono 
Grand Traverse Band of Ottawa and 

Chippewa Indians, Michigan 
Greenville Rancheria of Maldu Indians 

of California 
Grindstone Indian Ranch orin of Wintun­

Wailaki Indians of Califol'nia 
Guidi ville Rancheri11 of California 
Habematolel Porno of Upper Lake, 

California 
HannahviUe Indian Community, 

Michigan 
Havasupai Tribe of tho Havasu pal 

Reservat ion, Arizona 
He-Chunk Nation of Wisconsin 
Hoh Indian Tribo of the Hob Indian 

Rosorvo.tion, Washington 
Hoopa Valley Tribe, California 
Hopi Tribe of Arizona 
Hopland Band of Porno Indl11n6 of the 

Hopland Rancheria, California 
Houlton Band ofMallseet Indians of 

Mal no 
Hualapai Indian Tribe of the Hualapai 

Indian Reser.vation, Ari~:ona 
Iipay Nation of Santa Ysabel , California 

(formerly the Santa Ysabel Band of 
Diegueno Mission Indians of the 
Santa Ysabel Reservation) 

Inaja Band of Diagueno Mission Indians 
of tho Inaja and Cosm!t RoservaHon, 
Californi11 

lone Band of Miwok Indians of 
Califurnia 

Iowa Tribe of Kansas end Nebraska 
Iowa Tribe of Oklahoma 
Jackson Rancheria of Mo-Wuk Indians of 

Califomin 
Jamestown S'Klnllnm Tribe of 

Washi.ngton 
Jamullndhm Village of California 
Jena Band of Choctaw Indians, 

Louis ilona 
Jicarilla Apache Nation, Now Mexico 
Kaibab B11nd ofPalut~l Indians of the 

Kaibab lntiian Reservation, AriMna 
Kaiispel Ind ian Community of tho 

Knlispel Reservation. Washington 
Karuk Tribe of CHllfornia 
Kashia B;uod of Pomo Indians of the 

Stewarts Point R11ncheria, Californ ia 
Kuw Nation, Oklahoma 
f<ewe£lnaw Bay Indian Community, 

Michigan 

Kialegee Tribal Town, Ok]ahomn 
Klckapoo Tribe of Indions of tho 

I<ickapoo Raservation in Kansas 
Kir.kapoo Tribe of Oklahoma 
Kickapoo TradiUonal Tribe of Toxas 
Kiowa Indian Tribe of Oklahoma 
Klamath Tribos, Oregon 
Kootenai Trllie of Idaho 
La Jolla Ban d of f,uiseno Mission 

Indians of the La Jolla Reservation, 
California 

La Posta Band ofDiegueno Mission 
Indians of the La Posta Indian 
Reservation, California 

Lac Com·te OrEJ!llcs Band of Lake 
Superior Chippewa Indians of 
Wisconsin 

Lac du Flambeau Band of Lake Superior 
Chippewa lndiuns of tho Lee du 
Flambaau Reservatiou of Wisconsin 

Lac Vieux Desert Band of lake Superior 
Chippewa Indians, Michigan 

Las Vegas Tribo of Paiute Indians of the 
Las Vegas Indian Colony, Nev!ida 

Little River Band of Ottawa Indians, 
Michigan 

Little Truverse Bay Bands ofOdawo. 
lndia.ns, Michigan 

I.owor Lake Rancheria, Califomill 
l.os Coyotes Band of Cahuilla and 

Cupeno Indians, California (for.merly 
the Los Coyotes Band of Cahuilla & 
Cupeno Indians of tho Los Coyotes 
Reservation) 

Lovelock Paiute Triha of the Lovelock 
Indian Colouy, Nevada 

Lower Brule Sioux Tribe of the Lower 
Brule Roservstlon, South Dakota 

Lower Elwha Tribal Colttm\mity of the 
Lower Elwha J{eservation, 
Wa.Shlngton 

Lowor Sioux fndian Community in the 
State of Mimic~ota 

Lummi Tribe of the Lummi Reservation, 
Washington 

Lytton Rancherlo of California 
Makah Indian Tribe of the Mokah Indian 

Reserval!on, W11shlngton 
Mnnohoster Buncl of Pomo lndiun~ of the 

Manchester-Point Arona Ranchoda, 
California 

Manzanita Ban d of Dloguono Mission 
Indians of tho Man:zanita Resnr vation, 
California 

Mashantucket Pequot Tribe of 
Connecticut 

M11llhpec Wampano<~g Tribe, 
Massachusetts 

Match-e-be-nash•shP.-wish Band of 
Pottowatomi Indians ofMichigun 

Mcchoopda Indian Tribo ofChic:o 
Xanahoria, California 

Menominee Indian Tribe of Wisconsin 
Mesn Gran do Band of Dlegueno Mi11slon 

Indians of the Mesa Grande 
Reservation, California 

Mescalero Apuche Tribe of the 
Mescalero Roservation, New Mexico 

Miemi Tribe of Oklahoma 

Miccosukee Tribe of Indians of Florida 
Middletown Ranchtl ria o f Pomo Indians 

of California 
MinneRota Chippewa Tribe, Minnesoh1 

(Six componont reservations; Bois 
Forte Band (Nett Lake); Fond du I..ac 
JJand; Grand Portage Band; Leech 
Lake Band; Mille Lues Band: White 
Earth Band) 

Mississippi Band of Choctaw Jndiru1s, 
Miss issippi 

Moapa Band ofPaiuta Indians of the 
Moapa River Indian Reservation, 
Nevada 

Modoc Tribt~ of Oklahoma 
Mohegan lndiru1 Tribe ofConnocticut 
Mooretown Rancheria ofMaJdu Indians 

of California 
Morongo Band of Mission Indiana, 

California (formerly tho Morongo 
Band of Cahuilla Mlssion Indians of 
the Morongo Reservation) 

Mucklashoot Indian Tribo of the 
Muckleshoot Reservation, Washington 

Muscogee (Creek) Nation, Oklaho1na 
Narragansett Indian Tribe of Hhodo 

rsland 
Nava}o Notion, Arizona, Now Mt!xlco & 

Utah 
Nez Petee Trioo, Idaho (previously 

listed as Nez Perce Tribe ofidaho) 
Nisqually Indian Tribe of tl1e Nisqunlly 

Reservation, Washington 
Nooksack Indi11n Tribe of Washi ngton 
Northern Cheyenne Tribe of the 

Northern Cheyenno Indian 
Reservation, Montana 

Northfork Rancheria of Mono Indians of 
California . 

Northwestern Band of Shoshoni Nation 
ofUtllh (Washakie) 

Noitawnseppl Huron Baud of the 
Potawatomi, Michigan (formerly tho 
Huron Potawatomi, lnc.) 

Oglala Sioux T1·ibe of thfl Pine Ridge 
Reservation, South Dakolll 

Ohhy Owingeh, New Mexico (formerly 
tho l'ueblo of Snu Juan) 

Omaha Tril>o of Nebraska 
Oneida Nation of New York 
Oneida Tribe of IndJans of Wisconsin 
Onondaga Nation ol New YMk 
Osage Nation, Oklahoma (formerly the 

Osage Tribe) 
Ottawa 1'ribe of Oklahoma 
Otoe-Missouria Tribe of Tndinns, 

Oklahoma 
Paiuto Indian Tribe of Utah (Cedar Band 

of Paiull!s, Kano$h Dand of Paiutes, 
Koosharum Band of Paiutns, lndion 
Poaks Bund of Paiutes, and Shivwits 
Band of Paiutes) (formerly Paiute 
Indian Tribe of Utah (Ceclar City Dand 
of Paiutes, Kano1.1h !:land of Paiutes, 
Koosharem Band of Paiutt:t:~, Indian 
Peaks Band of Paiutos, and Shivwlts 
Band of Paiutes)) 

Paiute-Shoshone Tndians of thA Dish up 
Community of the Bishop Colony, 
California 
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Paiute-Shoshono Tribe of the Fallon 
Resarvatlon and Colony, Nevada 

Paluta-Shoshono Indians or the Lone 
Pine C'.ommunity of the Lone Pine 
Heservation, California 

Palo Band of Luiaono Miss ion Indians of 
tlw Pala Reservat1on, California 

'Pascua Yaqui Tribe of Arizona 
Paskenta Band of Nomlaki Indians of 

California 
Passamaquoddy Tribe of Maine 
Pauma Band ofLuiseno Mission Indians 

of the Pauma &- Yuima Reservation, 
California 

P~wnae Nation of Oklahoma 
Pechanga Band of Luiseno Mission 

Indians of the Pet:h.anga Reservation, 
California 

Penobscot Tdbe of Maine 
Peoria Tribe of Indians of Oklahoma 
Picayune Rancher! a of Chukchansi 

Indians of California 
Pinoleville Pomo Nation, California 

(formerly the Pinoleville Rancher! a of 
Pomo Indians of California} 

Pit River Tribe, California (includes XL 
Ranch, Big Bond, Likely, Lookout, 
Montgomery Creek and Roaring Creak 
Rancherie.s) 

Poarch Band of Creek Indians of 
Alabama 

Pokagon Band of·Potawatomi Indians, 
Michigan and Indiana 

Ponca Tribe of Indians of Oklahoma 
Ponca Tribe of Nebraska 
Port Gamble Indl11n Community of tho 

Port Gar:nble Resarvotion, Washington 
.Potter Valley Tribe, California 
Prairie Band of Potawatomt Nation, 

Kansas 
Prairie Island .Lndiao Community in the 

State of Minnesota 
Puoblo of Acoma, New Mexico 
Pueblo of Cochiti, Now Mexico 
Pueblo of Jemez, New Mexico 
Pueblo of Isleta, New Mexico 
Pueblo of Laguna, NEJW Mexico 
Puoblo of Nambe, New Mexico 
Pueblo of Picuris, Now Mexico 
Pueblo ofPojoaqua, New Moxico 
Puablo of San Fellpo, New Mexico 
Pueblo of San Ildefonso, New Mexico 
Puoblo of Sandia, New Mexico 
Pueblo of Santa Ana, New Mexico 
Pueblo of Santa Clara, New Mexico 
Pueblo of Santo Domingo, New Mexico 
Pueblo of Taos, New Mexico 
Pueblo of Tesuque, New Mexico 
Pueblo of Zia, New Mexico 
Puyallup Tribe of the Puyallup 

Reservatioll , Washington 
Pyromid Lake Paiute Tribe of the 

Pyramid Lake Reservation, NevB.da 
Quapaw Tribe of Indians, Oklahoma 
Quartz Valley Indian Community of the 

Quartl. Valley Reservation of 
California 

Quechan Tribe of the FOlt Yuma Indian 
Reservation, C.alifornia & Arizona 

Quileute Tribe of the Quileute 
Reservation, Washington 

Quinault Tribe of tho Quinault 
Reservation, Washington 

Ramona Band or Village of Gahullla 
Mission Indians of California 

Red Cliff Band of Lake Superior 
Chippewa Indians of Wisconsin 

Red Loka Band of Chippewa Indians, 
Minnesota 

Redding Rancheria. California 
Redwood Valloy Rancherla of Pomo 

Indians of California 
Reno-Sparks Indian Colony. Nevada 
Res!ghinl Ranchcria, Callfornlo 
Rincon Band of Lulaeno Mission 

Ind"tans of the Rincon Reservation, 
CaHfomta 

Roblnson Ronchcria of Porno Indians of 
California 

Rosebud Sioux Tribe of thu Rosebud 
Indian Reservation, South Dakota 

Round Valley Indian Tribes of the 
Round Valley Reservation, California 

Rumsey Indian Rancherla ofWlntun 
Indians of California 

Sac & Fo:x Tribe of the Mississippi in 
lowe 

Sac &·Fox Notion of Missouri in Kansas 
and Neb1•aska 

Sac & Fox Nation, Oklahoma 
Saginaw Chippewa Indian Trlbe of 

Michigan 
S!. Croix Chippewa Indlaus of 

Wisconsin 
Saint Regis f1ohawk Tdhe, New York 

(formerly the St •. Rt~gis Band of 
Mohawk Indians of New York) 

Salt Rlvor Pima-Maricopa Indian 
Community of tho Salt River 
Reservation, Arizona . 

Samish Indlan Tribe, Washington 
San Carlos Apache Tribe of the San 

Cnrlos Resclvation, Arizona 
San Juan Southern Paiute Tribe of 

Arizona 
San Manuel Band ofMis9iou lndians, 

Co.IJfornia (previously lb1od as the 
San Manual Ilaod of Sommo Mission 
Indians of the San Manual 
Reservation) 

San Pasqual Band ofDiogueno M16sion 
lncll~ns of Cali Fr1rnia 

Sanl<l Rosa lndian Community of the 
Santa Rosa RoncheriA, C'..allfomia 

Santa Rosa Dnnd of Cahuilla Indians, 
California (formorly the Santa Rosa 
Band of Cahuilla Mission Indians of 
the Santa Rosa Reservation) 

Santa Ynoz Dand ofChumash Mission 
Indians of the Santa Ynoz 
Reservation, California 

Santee Sioux Nation, Nebraska 
Sauk-Snlnttlf! Indian Tribe of 

WaHhington 
Sault Ste, Marie Tribo of Chippewa 

Indians of Michigan 
Scotts Valley Band of Porno Indians of 

California 

Seminole Nation of Oklahoma 
Seminole Tribe of Florida (Dania, Dig 

Cypress, Brighton, Hollywood & 
Tampa Reservations) 

Seneca Nut.ion of New York 
Seneca-Cayuga Tribe of Oklahoma 
Shakopee Mdewakanton Sioux 

· Community of Minnesota 
ShawnM1'ribe, Oklahoma 
Sherwood Valley Rancheria of Pomo 

Indians of California 
Shingle Springs Band ofMiwok Indians, 

Shingle Springs Rancheria (Verona 
Tract). Colifomia 

Shoalwater Day Tribe of the Shoalwater 
Bay Indian Resenralion, Washington 

Sho~hone Triba of the Wind Rivor 
Reservation, Wyoming 

Shoshone-Benuock Tribes of the Fort 
Hall Rese1·votion of Idaho 

Shoshone-Paiute Tribes of tl1o Duck 
Valley Reservation, Nevada 

Sisseton-Wahpeton Oyate of the Lake 
Traver sa RAservatiun, South Dakota 

Skokomish Indian Tribe of the 
Skokomish Reservation , Washington 

Sk1lll Valley Band of Goshute Indians of 
Utah 

Smith River Rancheria, California 
Snoqualmie Trlbe, Was!tington 
Soboba Band ofLuisono In!iians, 

California 
Sokaogon Chippewa Community, 

Wisconsin 
Southern Ute Indian Tribe of the 

Southern Uto Roservatlon, Colorado 
Spirit Lake Tribe, North Dakota 
Spokano Tribe o.f tho Spokane 

Resorvation, Washington 
Squaxin Island Tribe of the Squax!n 

Island Reservation, Washington 
Standing Rock Sioux Tribe of North & 

South Dakota 
Stockbridge Munsoe Community, 

Wisconsin 
Stillaguamish Tribe of Washington 
Summit Lake Paiute Tribe of Nevada 
Suquarnish lndlan Tribe of the Port 

Madison Resm:vation, Washington 
Susanville Indian Rancharla, Cafifo1nla 
Swinomlsh Indians of the Swinomish 

Reservation, Washington 
Sycuan Band of tba I<umayaay Nation 
Table Mountain Rancheria of California 
Te-Moak Tdbe of Western Shoshone 

Indians of Novada (Pour 1:onstiluent 
bands: Battlt:t Mountain Band; Elko 
Band; South Fork Band and Wells 
Band} 

Thlopthlocco Tribal Town, Oklahoma 
Three Affiliated Tribes of the Fort 

Berthold Reservation, North Dakota 
Tohono O'odham Nation of Arizona 
TomJw!mda Bond of Seneca Indiana of 

New York 
Tonkawa Tribo of Indians of OklHhumij 
Tonto Apache Tribe of Arizona 
Tones Martin~~z Desert Cahuilla Indians, 

California (formerly the Torres-
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Martinez Band of Cahuilla Mission 
Indians of California) 

Tule Rivet· Indian Tribe of the Tulo 
Rivor Reservation, California 

Tulalip Tribes of the T ulalip 
Reservation, Washington 

Tunica-Biloxi Indian Trillo of Louisiana 
Tuolumne Band of Me-Wuk Indians of 

the Tuolumne Rancheria of California 
Turtle Mountain Band of Chippewa 

Indian5 of Noz:th Dako ta 
Tuscarora Nation ofN(jw York 
Twenty-Nine Pal ms Blllld of Mission 

Indiana of California 
United Auburn Indian Community of 

the Auburn Rancherla of California 
United Keetoowoh Band of Cherokee 

Indians in Oklahoma 
Uppor Sioux Community, Minnesota 
Upper Skagit Indian Tribe of 

Washington 
Ute Indian Tribe of tho Uintah & Ouray 

Reservation, Utah 
Ute Mountain Tribe of the Ute Motmtain 

Reservation, Colontdo, New Mexico & 
Utah 

Utu Utu Gwaitu Paiute Tribe of the 
Benton Paiute Reservation, California 

Welker River Paiute Tribe of tho Wal lwr 
River Roservatiun, Nevada 

Wampanoag TrlbB of Gay Head 
{Aquinnah) of Massachusetts 

Washoe Tribe of Nevada & California 
(Carson· Colony, DreNshn·ville Colony, 
Woodfords Community, Stewart 
Community, &· Washo~: Ranches) 

Whlte Mouutoin Apache Tribe of tho 
Fort Apache Reservation, Ar iz.ona 

Wichita and Affiliated Tribes (Wichita, 
Koe,chi, Waco .& Tawakonie) , 
Oklahoma 

Wilton Rancheria, California 
Winnebago Tribe of Nebraska 
Winnemucca Indian Colony of Novada 
Wiyot Tribe, Callfomin (formerly tho 

Table Bluff Rcservation-Wiyot Tribe) 
Wyandotte Nation, Oklahowa 
Yankton Sioux Tribe of South Dakota 
Yavapai-Apacho Nation of iho Camp 

Verda Indian RoservRlion, Arizona 
Yavepai-Proscott Tribe of the YAvopai 

ReserV11tion, Ari7.ona 
Yerington PaiutB 'l'ribe of the Yerington 

Colony & Campbell Rcmch, Nevada 
Yomba Shoshone Tr!bc of the Yoroba 

Reservl!tlon, Nevadu 
Ysleta Dol Sur Pueblo of Texas 
Yurok Tribe of the Yurok Reservatiou, 

California · 
Zuni Tribe of the Zuni HoserVRtlon, New 

Mexico 

Native Entities Within thn Stato of 
Alaska Rccognj7.ed and Eligible t D 
Rocl!ive Services From thH United 
St11tes nuronu oflndlnn Affnirfl 

Nativo Village of Afognak 
Agdaagux Tribe of King Cove 
Native Village of Akhiok 

Akiachak Native Community 
Akiak Native Community 
Nntive VlllogB of Akutan 
Village of AlakaJ1uk 
Alatna VIllage 
Nativfl Villoge uf Aleknagik 
Algaaciq Native Village (St. Mary's) 
Allakaket Village 
Native Village of Ambler 
Village of Anaktuvuk Pass 
Yupiit of Andreafski 
Angoon Community As,.ociation 
Village of Aniak 
Auvik Village 
Arctic VIllage (Sao Native Village of 

Venetia Tribal Government) 
Asa'carsarlniut Tribe 
Native Villngo of Atka 
Village of Alrnaulluak 
Atqasuk Village (Atkasook) 
Native Village of Barrow Inupiat 

Traditional Government 
Beaver VIllage 
Native Village ofBelkofski 
Village of Bill Moore's Sloush 
Birch Creek Tribe 
Native Village of Brovig Mission 
Native Village of Buckland 
N:~tive· Village of Cantwell 
Nutive Village of Chenega (nka Chanega) 
Chalkyitsik Village 
Cheesh-Na Tribe (formerly the Native 

Villago of Ch!stochina) 
Village of Chefornak 
Chevak Native Village 
Chickaloon Native Village 
Chignik Day Tribal Council (formerly 

the Native Vill!ige of Chign*} 
Native VIllage of Chignik. Lagom1 
Chignik Lake Village 
Chilkat'lndlo.n Village (Klukwan) 
Chilkoot lndian Aesociation (Haines) 
Chlnik Eskimo Community (Golovin} 
Native Vlllage of Chitina 
Native Village of Chuathbaluk (Russian 

Mission, Kuskokwim} 
Chu loonawick Native Village 
Circle Native Community 
Vtllage of Clarks Point 
Native Village of Council 
Craig Community Association 
Village of Crooked Creek 
Curyung Tribal Council 
Natlvfl Village of Deering 
Native Village of Diomede (aka lnalik) 
Village of Dot Lake 
Douglas Indian Association 
Native Village of Eagle 
Native Vlllago of Eek 
Egegik Village 
Eklutna Native Village 
Nalive Village of ~kuk 
Ekwok Villa.g.e 
NRtive Village of EHm 
Emmomck Village 
Evansville Villego (aka Bt~ttles Fie ld) 
NaUva Villago ofEyak (Cordova) 
Nati ve Village of False Pass 
Native Village of Fort Yukon 

Nativo ViHage of Gakona 
Galena Village (aka Loudon Villa.go) 
Native Village of Gamb(lll 
Nativo Village of Georget own 
Natlvo Village of Goodnews Day 
Organized Village of Grayling (aka 

Holikachuk) 
Gulka.na Vill11go 
Nat ive Village of Hamilton 
Healy Lake Village 
Holy Crosg Village 
Hour1ah Indian Association 
Native Village of Hooper Bay 
Hughes Village 
Husl!a Village 
Hydaburg Cooperative Association 
Igiugig Village 
V!llnge of fliamna 
Inupiat Community of the Arctic Slope 
lqurmuit Traditional Council 
Ivanoff Bay Village 
Koguyak Village 
OrganiZed Village of Kako 
Kaktovik Village (aka Barter Island) 
Vil!ago of Kalskag 
Villugu of Kaltag 
Nat ive Village of .I<anatak 
Native Village ofK~rluk 
Organized Villago of Kasaan 
Kasigluk Traditional Elders Council 
Konaitze Indian Tribe 
Ketchikan Indian Corporation 
Native Villagt~ of Kiana 
King Island Native Community 
King Salmon Tribe 
Native Vlllage of Kipnuk 
Native Village of Kivalina 
Klawock Cooperative Association 
Native V!llage of.I<luti Kaah (aka Coppar 

Center) 
· KnikTribe 
Native Village of Kobuk 
Kokhanok Village 
Native Vill ago of Kongiganak 
Village of Kotlik 
Native Village of Kotzebuo 
Native Village of Koyuk 
Koyukuk Native Village 
Organized Village of Kwethluk 
Native Village of Kwigillingok 
Native Villa go of Kwlnhagak (ijka 

Quinhagak) 
Nativo Village of Larsen Bay 
Levelock Village 
Lesnoi Village (aka Woody Island) 
Limu Village 
Villago of Lower Kalskag 
Manl ey Hot Springs Villag6 
Manokotak Village 
Native Villo.gfl of Marsh oil (aka Fortuna 

Ledge) 
Nativtt Villagn of Mary's Igloo 
McGrath Native Vii!Hge 
Native Village of Mekoryuk 
Mentasta Traditional Council 
Metlo.katla Indian Community, Annntte 

Island Reserve 
Native Village of Minto 
Naknek Native Village 
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Native Village of Nanwaluk (aka Ene lish 
Boy) 

Native Village of Napaimute 
Native Village ufNopakiak 
Native Village of Nu,Jaskiak 
Native Village of No son Lagoon 
Nenana Native Association 
New Koliganek Village Council 
New Stuyahok Village 
Nawhalan Villago 
Newtok Village 
Native Village of Nightmute 
Nikolui Village 
Native Village of Nikolski 
Ninilchik Vfllago 
Native Village of Noatak 
Nomo Eskimo Commun ity 
Nondalton Village 
Noorvik N11ltvo Community 
Northway Village 
Native Village of Nuiqsut (aka Nooiksut) 
Nulato Village 
Nunakauyanniut Tribe 
Native Villag~:~ of Nun am !qua (formerly 

the Nntive VHlagc of Sheldon's Point) 
Native Village of Nunapitchuk 
Village of Ohogamlut 
Village of Old Harbor 
Orutsararrnuit Nat!ve Village (aka 

Bethel) 
Oscarville Traditional Village 
Native VllJage ofO~zinkie 
Native Villogo of Paimiut 
Pau l off Ha:rbor Village 
Pedro Day Village 
Native Village of Perryvillo 
Petersburg Indian Association 
Native Vill~g~~ of Pilot Point 
Pilot Station Trt~ditional Village 
Nat ive Village of Pltka's Point 
Platfnum Traditional Village 
Native Village of Poin.t Hope 
Native Villnge of. Point Lay 
Native Village of Pol'! Graham 
Native Villaga of Port Heiden 
Native Village of Port Lions 
Portage Q ·eek Vil!age (aka Ohgsenaknle) 
Pribflof Islands Aleut Communities of 

St. Paul & St. Georgo Islands 
Qagan Tnyagungin Tribe of Sand Point 

Village 
Qawalongin 'I'I'lbe of Unalaska 
Rampart Villo.ge 
Village of Hed Devil 
Native Village of Ruby 
Saint George Island (See Prlbilofishmds 

A lout Communities of S t. Paul & St. 
George Islands) 

Parmll number 

Native Village of Saint Michael 
Saint Paul Isl and (See Pribilof Islands 

Aleut CommunitiCJs of St. Paul & St. 
Goorge Islands} 

Village uf Salamatof( 
Native Village of Savoonga 
Orgonil:cd Village of Saxman 
Native Vllluga of Sc~rnmon Jltiy 
Nati vo Village of Selawik 
Seldovia Vlllage Tribe 
Shageluk Native Village 
Native Village of Shaktoolik 
Native Village of Shishmaref 
Native Village of Shungnak 
Sitka Tribe of Alaska 
Skagway VIllage 
Vlllage of Sleetmute 
V!llage of Solomon 
South Naknek Village 
Stebbins Community Associlttion 
Nat!vo Village of Stevens 
Village of Stony River 
Sun'aq Tribe of Kodiak (formerly the 

Shoonaq' Tribe of Kodiak) 
Takotna Vill11ge 
Nativo Village of Tanacross 
Native Village of Tanana 
Native V!llage of Tatitlek 
Native Villo.ge nfTazlilla 
Telida Vlllage 
Native Village of Tellor 
Native Vlllage of Tetlin 
Central Council of tho Tli:uglt &: HaldD 

Indian Tribes 
Tradltlonal Village of Togiak 
Tuluksak Nntive Community 
Native Villago of'I\mtutulialc 
Native Village o(Tununak 
Twin Hills Village 
NDtive VIII ago of Tyonok 
Ugashik Villago 
Umkumiute Native Village 
Native Village of Unalakleet 
Native Village of Unga 
Vtllage of Venetia (See Native Village of 

Venetie Tribal Government} 
Native VIllage ofVenotla Trib11l 

Government {Arctic VIllage nnd 
Village of Venetie) 

Village of Wainwright 
Native Village of Wales 
Native Village of White Mountain 
Wrangell Cooperative Association 
Yakutat Tlingit Tribe 
(FR Doc. E0-19121 Filod 6-10-0Y; 8:15 a1nl 
EJII.LINO COOl: ~\D-4J-P 

T AI3LE: ENDANGERED SPECIES 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

{FWS·R9-IA-2009-N142; 96300·1671·0000. 
PSJ 

Issuance of Permits 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice o[ issuanr.n of permits, 

SUMMARY: We, the U.S. Fish and 
Wlldlife Service (Servit:tl}, have issued 
the following permits to conduct certain 
activities with endangered speclos and/ 
or marine mammals·. 

ADDRESSES: Documents and other 
information submitted with these 
applications are available for review, 
subject to the requirements of the 
Privacy Act and Freedom of Information 
Act, by any party who .!lubmits a wri tten 
roquest foro copy of such documents to: 
U.S. Fish and Wildlife Service, Division 
of Management Authority. 4401 North 
Fairfax. Drivo, Room 212, Arlington, 
Virgillia 22203; fax 703/358-2281. 

FOR FURTHER INFORMATION CONTACT: 
Division of Management Authority, 
telephone 703/358-2104. 

SUPPLEMENTARY INFORMATION; Notice Is 
hert~by givon that on the dates below, as 
authorized by the provisions of the 
Endangered Species Act of 1973, as 
amended (Hi U.S.C. 1531 et seq.}, ond/ 
or the Marine Mainmal Protection Act of 
1972, as amended (16 U.S.C. 1361 ot 
seq.), tho Flsb and Wildlife Service 
issued the requested perrnlts subject to 
certain conditions set forth therein. For 
each permit for nn endangered species. 
the Service found that (1) the 
application was filed in good faith, (2) 
the granted permit would not operate to 
tha disadvantage of the endangered 
species, and (3) the gt6llted permit 
would be consistent with the p\\rposes 
and policy set forth in Section 2 of the 
Endangored Species Act of 1973, as 
amended. 

--
Applicant Receipt of application FED- Permit Issuance 

dale EAAL AEGISTE!'I notice 

01 1646 ......... ............. .............. Kootenai Trlbo of Idaho .............................. ""'""' ...... 74 FR 21816; May 11.2009 .. July so. 2009 
062075, 084075, 068236, Hawlhorn Corporation .......................................... , ...... 74 FR 21817; May 11,2009 .. J uno 30. 2009 

068237, 068238, 068349, 
088955, 080956. 088957. 
088958,088959,088960, 
119894, 120319,213635, 
213636, and 213637. 
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CONSTITUTION OF THE 
BIG LAGOON RANCHERtA 

Pf{EA.t1BLE 

We the Indians of the Big Lagoon Rancheria in Cali!ornia in order 
to establish a formal constitution and to promote our common 
welfare, do hereby adopt the followinq constitution. 

ARTICLE I - ~AME 

1'he Indians of the Big Lagoon Rancheria shall be known as 
and operate under the name Big L~goon Rancheria, hereinafter 
11Tribe." 

ARTICLE li - TERRITORY AND ~URISDICTION 

~he jurisdiction of the tribe, its general council, business 
council and tribal courts shall extend to the fullest extent 
permitted by applicable law to the following: 

(a) 

(b} 

Notwithstanding the issuance ot any patent, all land~, 
water and other resources within the exterior • 
bounaar.ies of the Big Lagoon Rancheria established by 
Executive AUthority or the Secretary of the Interior 
dated July 10 1 1918; 

All other lands, water and resources as may be 
hereafter acquired by the tribe, whether within or 
without said boundary li~es, under any grant, 
transfer,purchase, adjudication, treaty, Executive 
order, Act of Congress or other acquisition; 

(o) All persons within any territory under the jurisdiction 
of the tribe; and, 

(d) All tribal members, wherever located . 

Se,s:tion 1, 
consist o!: 

• : " i.:• ) 

. ARTICLE ·:rii -~ ·MEMBERSHIP . . . . ... . ..... .. : ... 

Th~ . .m~mb~_r~hip.:~~~. ~~·~~·~.J}.ig ,.~~-goon ,-n~n~~~;i~~~~-11 ~\~~,_,. , 
,_<:i;._..... ~ :,:&.o!: ~q.?.<:-~-: 'SO::~~ :.."":". ::. · ~·· ·" r::··: ~:·~~ . : l. .. '::.i ... ;~;.~ )j_ t!'·.~ ~!. 

~. ~ · , .. 

;,. '".. ':'~ · ~ .-~::-=-·I£ .• ·~t.:: . .. 4'. ::;. • '!'f ~· :· .... .. ;~ .. : ••' ••' •'• •• '-.. ';.';'f: :_;~~.:'- • --· ... :;._· :.;. ,; :.~.~ .... ~ 

(a) 

(b) 

Thos~ . ·p~:r.s.ons who.~e ~-names,c:are· l:is.t;ed·;-on . .-,tbe ~;do.c\}m~nt ~- ::~~ ~ -:-:-:-."' ; :-.· 
enti t;1ecb)~.l..~n ~f. :Ois.tr:ibut-ion :.on t he- -Asset-s ::.of' the Big 
Lagoon Ranoher i a dated J anuary, 3 1 1 968 1 in accordance 
wi t h t he provisions of .P ·.::r.:. -:·s5-·6.7 l ·; aiF'ame"hde£1.·!l>~'! P . r.. . 
88-419 ; 

: · :. !. •. ~ .. ~ .' . ::·.;~ . .... 0 ••• ~:~. t, .?. i:-~-=-- ~ r:.~•.• • f 

All lineal descendants of those persons speoif1ed 1n 
Secti.Qn 1,. . (a.} ·. ~;QQ.ye :Who. ~ posses·s -une-ei9hth :. (:1./S.Y. ·''X:legree." - . . .. 
or ffi<?:t:e -:l;n4i.~,n. _bl.qog-.~ ·· ,.>·· ;;. ·v ~ - ., .,. ·;~"\.t;-. ::.i. i ~~ ~ t.; t.•. :.~·,s : .. ·~ 

r-:: , ·:~ :...:;..~ · :-l c1n::=-, .~; !' ~· :..L ;:.€': 0. . :.';'·:.::!.:_,· .. ~ ·:: ..... ;;: ~ .i._1 ail t.l~ l-i .. ::.! t-:.~'- · : .. 
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(c) All Indian persons who possess {1/8) degree or more 
Indian blood upon whom membership .is conferred by 
adoption pursuant to an ordinance to be promulqated by 
the.. ~~siness council in accordance with applicable 
federal law. 

Section 2. An official membership roll shall be pr~pared in 
accordance with an enrollment ordinance which Ghall ba 
promulgated by the business council. Such ordinance shall 
provide for an enrollment committee and procedure for keepinq the 
roll current. 

S~ctiQD 3. Withdrawal of Mell1berehip. Any person who wishes to 
withdraw from membership in the Big Lagoon Rancheria must submit 
his withdrawal in writing to the tribal oounoil chairperson, who 
shall direct the enrollment committee to adjust its records 
accordingly. 

ARTICLE lV - ~IGHTS OF MEM2ERS 

Subjaot to the limitations imposed by this constitution, all 
members of the tribe shall enjoy equal political rights anCl 
opportunities to participate in the tribal government, tribal 
economic resources, tribal assets and all the rights that are 
conferred upon a tribal citizen, and no member shall be denied 
freedom of speech, religion, the right to peaceful assembly, or 
other rights guaranteed by applicable federal law, nor shall any 
member be denied the right to petition the business council, 
qeneral council or the tribal courts for redress of grievances 
against the tribe, or otherwise be deprived of life, liberty or 
property without notice and an opportunity to be haard. 

ARTICLE V • GOVERNING BODY 

The governing body of tne tribe shall be the general coundiL In 
addition, for the orderly transaction of business, there shall be 
elected from the general council a business council. The gene~al 
council shall exercise all powers ot -sEHf-gove:r-nmant··.,throucjh 'the· 
initiative, referendum and recall procedu;r;es sp~~~-~~~~ .il1.;)~.;:t:icle 
IX of this constitution. The busi"riess· ·=council slial"l-'exeroise· all 
powers delegated to it by the qaneral council as set t(;lrth in 
this oonsti tutiQ.n:·i-~---~he .. ~r.ib~t.l. ·gcsv.erhment- shall. exercise its 
powars of self-government subject to any express limitations . . 
contained hereirhor ~.impcn;e-et::by f'·ea·eta-1.-: •law. ,:;~: ::.:-·:...;,.,_ 1 n;,-;;::,;; ':. ~·.:~_-,·t--. !-· ·-::~. , .. _ 

..... ~.- t~-.·~ ........... ·n•·" .. _ ·""'~:r'"';'H·,,-. -~ : ~ .,\.i'"·· ...... ,·~ :·~.::·,'t·~7·! ~..: l. .l ~~::r;~·.n.,--·: · ;:·· ·~/ -::... ::r:· 

: \~-~A-RTiei:.i(-v~:~}~ ~-GJi:u&AAi~:c~mt~jt~; r: .· _1. ~ ;:,j-,,;; •-•• ,- -:hr-. J=-!: 
"'-. • l : •. • ...... ~pi /"l Y'"8 •-'• "\! ...... , .•• ~ . ',?.:;:.~ -· 

$ecti.QU._J_, __ ~Q~~-;~'- ;.: ~ ·:.: ·::';:·:_,~~ '. ~ ', -: \.;~-~- ·. ~~-,J ~ \;·,_;.;; ~:·2 ~t~;;~ •;: ~-:· · ' ·~,;;,~ (:~~ He· ~:,·~- ,·~r ~ 

All duly enrolled . trl:h~~:;~~~b~r,s·· ~~~h~;~~~.-~p:~·} ::: ;y·~a~·~~ - ~~--~~~~~;-- -:~:~~--- ~:~: ~:~:~ 
older shall be momb~ra : of th'e general" oou'iicll ·of·''the;--B"fq~ L~gdoh• '.,~ --~-, ,_;;. .:;·~ 
nanoheria and shll:ll,:be · dliqtble~ tor:'fote 'i·n ·a'l:l 't:r1'6;ag_~.:~(]_~!dtfohst :'"' <:;-,::.~-~:·' 

/ :.. .. -· .: It·- : .. ~ ~.:· !:: ... ( .~.:~ ;::. ~: .... : •4 ::."' :~ ~.y·., .a.:•~i~r':."~.o::.t:~ec~i, ~ ~i~ ~ ! .;: ·~ ~.= ' 
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referendums, recalls, repeals and at all meetings of the general 
counci l. For general council meetings a quorum is thirty percent 
(JOt). 

~ion 2. Ganera~'J,l).Q.!~~-e&vl)t_i.qn of Pow_ers 

The following powers shall be exclusively reserved to the general 
council. No exercise or abridqment of these powers by the 
business council or by any othe·r-· ageney or offioer of the tribe 
shall be effective unless the general council has given its 
consent to such action by a two-thirds vote of its eligible 
voters: 

(a) 

(b)-

(c) 

{d) 

(e ) 

(f) 

. . 
the power of initiativ~, referendum and r~aall; 

the power to sell or relinquish land owned by the tribe 
or land held in trust for the tribe by the United 
states of America. Except that, the tribal council may 
by majority vote of the entire council authorize qr aota 
of rights of way over t~ibal lands or interests therein 
for the purpose of providing municipal s~rvices, such 
as water, sewer disposal, electricity, telephone and 
roads, to and for the benefit of tribal members 1 or. thQ 
heirs and descendants of tribal members who hold a land 
usa assignment or lease; 

The power to sell or relinquish -any tribal hunting or 
fishing rights; 

the power to terminate the Big Lagoon Rancheria; 

the power to grant or relinquish any tribal 
jurisdiction to any other gover~ent, agency, 
organization, or person; 

the power to revoke, terminate or diminish a right 
reserved or delegated to the tribe by federal law; 

(q) 
. • .... - ..=.lf: ;' • .: ... ' · -.. .. ·: . ;. ·' · . .. ' '"'I• . ).~ :· : • ,. ... ~ • 

the power to waive tpe tri-be 1 s immunity_. from su..i:tr .. :- , . .. ,~ : .. 
\ "~ . . . . ·. . -, -.. 

ARTICLE .yit' ~~= ·stiSINESS ~otjNc:(~. · .. : .. - :. :: .•.. ~~. ·- ., 

1.;-:11{:.~·.;., .:..-·- \.: :. ;;.:··?"" ~':."'# :. 1.::.;·;: ·3 ··r-- . ..:.: ;i:.,-:;:::: ;,. \,\:,: ~ 
For the orderly tranaacti~~ .. ,g.;,, }:>tl~ine_~~,,~ v ·th~.r~ ,~h~) ~ )?e0~l:_.~g-~~d 
from the general council a ~\lS·i:n~$.~ · counci·l. :Jc.nown )a~ the BIG 
LAGOON RANCHERIA BUSINESS COUNCIL. It shall be the duty of the 
business council to gover n all people, res ources, land, and 
w~ters reserved to the Indians o£ the Big Lagoon ~ancheria in 
accordance with this constitution, such laws as may hereinafter 
be adopted by the triba and such l imitations as lllay lawfully be 
impos ed by the tribe and such lind.tations as 1nay lawfully be 
imposed by the statutes or the constitution of the United States. 
All rights, powers and authority, expressed, implied, or 
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inherent, vested in the Indians of the Big Lagoon Rancheria not 
expressly referred to in these Articles shall not be hereby 
abridged but shall be exercised by the business council by the 
adoption of 'appropriate amendments, ordinances, laws and 
agreements. 

Section 2. Enumerated Powe-rs 

rhe business council shall have the following powers, to be 
exercised consistent with this constitution and applicable tribal 
and federal laws. 

(a} On behalf ot the tribe, to consult; negotiate, 
contract,. or conclude agreements with federal, state, 
local and tribal goverrunents and with private persons 
and organizations; 

(b) To employ leqal counsel ot its choice on behalf ot the 
tribe or for the benefit of tribal members and to fix 
the fees for such counsel in accordance with federal 
law; 

(O) To ~ake recommendations to ' the Secretary ot the 
Interior, or to his authorized represehtative, wfth 
re9ard to all appropriation esti~ates for all projects 
which are for the benefit ot members of the tribe, 
prior to the submission o£ suoh estimates to the office 
of Management and Budget and Congress, or to the State 
of Californi~; 

(d) To borrow money from public and private sources and to 
pledge, mortgage or assign tribal assets except as 
otherwise provided in this constitution; 

(e) To set aside and to_spend tribal funds for tribal 
purposes; 

(f) 
...... ..... ... ·- .... 

To impose ta>ces o.n· a 11 p.ersons, . property ·and-:.any . . 
business activ.i -ties · located or oonduoted .withi:n t r .ibal 
juris diction;. provided no tax sha'f ll· be·· -!:mp'os-.ad· on 'l:'e:d · 
property in trust by the United states ot America1 

• ·~ * .. : ~. ;+ · ... .!. -· · ~ ~· •• • " • .. .. -~ ~:;:·~: : ·~J ~:. :. ~ . . :.J. ·": :" · :~·:-- · . ~~;:-.t s · ~ 

To r egulate the y use;·. and~· deveiopma,nt"' of.·· 'a·l:l-' tribal .- ·::-·.• (~) 
lands, whether- assd:gned, .:· or tl'nassJ:gned;,::.;antt: to::·.manaqe·,. ;· :: [ , ... -,.­
lease, or otherwise.· us~ .. all !Unassig-ned ".ttibl!rl! .. .lranda in 
accordance with federal law; 

'· 

• l ~ -~ .. • : -

4 

. i:-t·: ... ~· . .. ~ t :"{ ( ? '1 '~ -t! t'!...-i £)~-:· : ... ":,·-::~ .. ~ · .. ~ 
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(h) To cha:tter and regulate corporations, cooperatives, 
associations, special districts, housing authorities, 
educational and charitable institutions, political 
subdi visions and other entities; 

(i) 

(j) 

(k) 

(1) 

( ro.) 

(n)· 

To license and regulate the conduct of all business 
activities within triba l jurisdiction; 

. -··· ., 
To establish enterprises as branches or agencies of the 
tribal government and, other~ise to engage in business 
activities and projects which pro~ote the economic 
well-being of .J:~.e tribe and its members1 

To puroha~e and to acquire in other ways land and other 
property; 

To condemn for tribal purposes real property or 
interest in r eal property within tribal jurisdiction; 
provided that the owners of assiqnmenta of property 
conde~ned by the tribal council shall be paid fair 
market value tor the aesiqnment or property1 and all 
improvements made thereon by the assignee or owner, and 
provided further that an a,ssiqnee of condemned tribal 
lands shall be assigned alternative tribal lands of 
comparable condition and valua; 

To manage, develop, protect and regulate the use of 
water, minerals, and all other natural resouree.s within 
tribal jurisdiction; 

To enact laws·, statues and oodes governing conduct of 
individuals and proscribing offenses against the tribe} 
to maintain order to protect the safety and welfare of 
all persons within tribal jurisdi ction; and to provide 
for th~ enforcement of the laws and codea of the tribe.: 

(o) To establish tribal courts or courts of Indian 

(p) 

(q) 

off·ensea, f-rom time· to time -as- may. be required, ~nd ~ to : .. . 
provide~ tor"' tha- court or courts jurisdiction, 
procedures, and_a method for ~he saleot~on of jud~es 1 

.~ .. ;~ 
To ii:n::e~erlbe cort~litions unuilt"'-whioh .. nonmembers:- may:·. ,, · 
enter ·and ·rem·ain .. o-n~· tne rese-rva-tion: ·-and, ·to~ ·e.st;apJ.-ish··- .. 
pro.~~<:\~:t:~.s ~or t?.h~- ~?,Cc_lu~i.'?~ . of non-xnembers trom any 
land ·'t..tl.thin·:. the>i:t::r-ibe.ls }trrisdlct ion; 

To ~ui,633ri:. ,?-s: ~· : -d~.(~p~fe-·~ to··;·11fiwsui ts -agatnst:r' tl16·. tr ibt! ~~~~;!. 
the so"vere!ign- i~fuUh-it-y'· · of the t ribe; except that no 
waiver of sov~re ign immunity can be made by the 
business counoi'l without prior appr.oval of.· the 9'~neral 
council; -. ·· · · •· / '· .. ·· 1, ·~·~ , .•. - .,. 
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(r) To regulate the domestic relations of members of the 
tribe; to provide tor the guardianship of minors and 
incompetent persons within tribal jurisdiction; to 
pr<av~de services !.or the health, education and welfare 
of · af'l persons within tribal jt~risdiction; 

(s) To regulate the inheritance of all lands within tribal 
jurisdiction and all property owned by persons within 
tribal jurisc:Uction; ·an·d to provide !or escheat ot 
property to the tribe; provided that no law, statute, 
code or ordinanoe governing the inheritance of property 
owned by tribal members shall ba in violation of 
applicable federal law; 

(t) To enact ordinances consistent with this"constitution 
establishing procedures for the nomination and election 
o! tribal officers; 

(u) To appoint, direct and set the compensation of a tribal 
business administrator or manager; an~ to establi$h 
policies and procedures for the employm~nt of tribal 
personnel; 

(V) 

(w) 

Subject to any limitations contained in tpis 
constitution, to delegate any powers vested in the 
business oounoil to subordinate tribal officers, tribal 
employees, or other appropriate person; and 

To take all actions which are necessary and proper for 
tne exercise of the powers delegated to the business 
council ·and to delegate said power to any porson or 
committee under supervision of the businass counoil. 

ARTICLE VIII - BUSINESS COUNClL OPERATIONS 

~ion 1. Com~o~ition 

The business counoil shall consist of five (5) members duly 
elected to serve two (2) year terms. 

The tribal council shall elect from ita membership a chairperaon 1 

a vice-chairperson, a secretary-treasurer, and may appoint or 
employ such otficers and comrnltte~s as may be deemed necessary. 

~e_qtj,Qn 2_. oua l it'i c;~t~ona 

Members of tne tribal council shall be subject to the following 
rules of eligibility: 

(a) Each must be an enrolled member of tho Big Laqoon 
Rancheria and be at least 18 yearG of age; 

6 
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(b} Each must reside and have physically resided !or the 
prev~ous year within one hundred (100) miles of the 
Ranch:et-ia , 

Section 3 . va.noancies and Remoyal From OffiaQ. 

P.07 

(a) vacancies ~ay occur on· the tribal council by reason ot 
any of the followinq: 

(i) By death or resignation of the member; 

(ii) By a member beinq convicted of a felony involving 
dishonesty; 

(iii) By a member havinq been exp~lled or suspended 
from the council by a majority vote of the general 
council at a meeting oalled for that purpose or by 
a vote of at least four (4) of the (5) members of 
the tribal council by reason of neglect of duty, 
gross misconduct, or because of the member 
beoo~inq mentally or physically incapable of 
performing his/her duties. Before any vote for 
expulsion or suspension is taken, such member or 
offioial shall be given a writt~n statement of the 
charges against him or her at least five days 
before the meetinq of the general council or 
business council at which the matter of expulaion 
or suspension is to be decided, !_nd ehall l:le given 
an opportunity tQ answer any and all charges at 
the designated council meeting. 

b) If any member of the business council dut."i·ng his or her 
ter~ of office shall die, resign, be removed or 
recalled from office, the business council shall 
declare the position Vf:1.cant! If l~ss than_ ~~el:ve p2) 
months, of the ·term"' remains, the · buel'rress oo·uhcll snall 
fill the vaoan9y by · appointment of a member o!'"the 
tribe who qualifies,· for candidacy to the vac~nt 
position •. X£ ~ore.than twelve (1~) mon~hs remain in 
the. uneXpired ·'t;e]hn:':': !,\ .. fipi§ci.a:l; :·.:ele61£1on Shlit.rr· b~"(;a1:ieEi'H-:- ;..:~·" ~ '''• 
to fill tha vaoa~~~-pos:rtfon': ... ::. · ~·.: ·::.· . . . · ._ .. f,,,,;;_, ,·:r. :u: .-,; ,;j :.<.: . . 

"":.;;.:. ('.,:. .... ;.; i-;- : -~ ::_r .. ···)C [..!~::: .. . _,.~! :.~ .r ".': !:~ ~.:c!:·.,:.?_;.: ::.,~ _:_.1. ~ ~:.:~ : -: 
~ectiQl1 4 • Bgo.sl!ng l,.:...;u ir_ • .:. "~ ' ' ~:cr, t...•:;:- ~ r; ~~ '' •. ,-·: .. _, t~sx. 6 :;. ;;; i::.-: ~, :]~ l ·c.:,· ;:. : 

~ ~ • f';[.lt.; ... ·.:~· i,i'\'':~ .. : ,..\. ·;.· •;_•;.;:::;-•,-.~";·'".:·~"~ r .• ~ ~:::.e- t:'.;(•,!i;; •:• c ~ : '4'.'tj , ,, ; 1 • 

The business coun·cil maY. itk~\iire: all ~·:re~pohsi))1o· :tr1·l:ial O'ftioiaHr· ... : : •. ;.: 
and employees to be bonaee. .. l i~'l'he p~r§c.m ; resp·ons 1b1e:?or:.:: t'fi~t: co'sts.i •!q ?.:.!c:' 
of suoh bond.ihgs to b& d~·eiin1hed ·£,y1 tbe'~buslhess dounc'1"1:~. z ,.. . - · ·: ·:-.- ·y· :- .:: 

• ... ; • • . ... .,..· ,: '"' :: ' • ! • • ~· ' ~: .'. :! . :. ' ! r.:. ! .. ~ ..... .. ..... . 

•• • • :-·:· : ... l~;...!.~ .;; -·... ,.,::· .. :.:. .· ,~..., .... : ; ,,... !.,, .. ·:~ ~--·~~ , -,~~.:·~.~- .. ~·~· :;··::~ ~~'.~. · ·~ .4. 2;·~ . .:.. ; 
C' .. ~ <· ; ~ • : t:) ··. ~- :n C! ·; i ..:JJC "r.-r.c· :..-- ~-:; .• an.;:! ~ ·1 i 1 ... 5 ~.-. . ·~·.r ~ ::.!"': 
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~ectioo 5. Business c.ounoil..Mtetiog;s 

All meeting of the business council shall be opened to all tribal 
members, exc~p~ in those cases where the ~atter under discussion 
would invade' the p~ivacy o~ an individual tribal member. 
Meet~ngs shall be held in accorclance with the following 
prov~sions: 

(a) Frequency. Regular meetings ot the business council 
shall be held quart~rly in the ~onths of Janu&ry, 
April, ~uly and October on a day to be designated by 
the chairperson. The place and time shall be posted At 
th·e tribe 1 s office (1) week prior to the date of the 
meeting. The business council :may set more frequent 
regular meetings as nacessary; ~rQYided th~t it shall 
cause to be publ i shed the schedule of all such 
llleetings. 

(b) Qyoru.nl..L.A majority of :members, that is, three (J) 
~embers, shall constitute a quorum at all business 
council meetings. 

(0) 

(d) 

(e) 

(f) 

(g) 

froxy Vot es, A pro~y vote may be approved by the 
business council for absences caused only by illness, 
military service, hospitaliza.tion or approved tribal 
business. Requests to the business council to vote by 
proxy shall be in writing and si9ned by the requesting 
council member. 

Meeting Notice. At l east seven p J days notice shall 
be given to each member by the chairperson, unl&ss a 
regular time is ~pecitied by business council 
resolution. 

AbsenQes~ Absences !rom regular meetings must be 
excused by a majority vote of the business oounoil 
members present. More than two successive absences not 
excused by major! ty -vdt;e . of the· businesa::eoliiirilttee· may 
be oause for removal ' Of a business ciounoi:l· member -·:!rom 
office·;· ·· ·=· ·. :':. · :'_ - ::·-- :·:,-·· -· 

, QReS:i~ l.,;..f1eetinqci;;~~sJ,1ecial.- meB-tings of the business 
council may be c~lle9 by the chairperson and shall be 
called .When --i eques t'e'd :~by ·-a nufjofity·'-of~:the""l5iisb:less - . J': J :·; :~ - ;· ,. 

cou~~~l -. t$f i~~~tj;~·w!'f~~e~ :-~~qti~~t._. ~~ . a , maj'6rtty.:·of :· ·.::- -_ - ::. '"~~ . '!·:-·' · 
eli<jible -VOtll'ig -membars :!.of. efie qelieral =- oo\ltlc:.ttl:l ~The:;..• -·:.:..!7- ::.= r· ·.- '' · 
not~C!til in r~tjaru :!to .r.any: spe·oia;t:·"1~~etifig;;:!£ihalldbE!•;:'gtvan -:- .... ~, ·;· :.: ~:" ... 
at ~·east~: (;e'ifen ·:- (7} days:-prlor 3 t3o : th e'='meet!.i'l'jg n~·fid ..;. :9}1al l-!tD ; ~. ~. ~ · : ._.. · ' 

specify 'ffi~8piU:·p&se :-a f'.-tl)e 'Tli'~et ±n~b. ,_ : Emerg'en(:}"·:1neetinq·s· v~. ~ , -
may· be provide<l tor· i-n ·-a :.:bu·aftfe~s aouiicii i resolution, . ,, ·-"': ··~ 

\ • .,, ... 0 00 ~ ~~ ;.~ 1 
.:' , ~ I_:-..,, l, _ ~ t • • ' t ; ?I ~~ ': :•: "';,: :- ~:; :~ • .. :..~ ! .:-• :: :- :., 

votlhgi· · '·:Eacll·-'Iriember''of :··tnii nuslhess~ counct:l~-shall "hav~ ;;;, ,. . :· .. ···· 
one (lf ·v66f'-on'-'eilf'·~mat'ters~ · arid ~1l1liihtters to b e 
acte d on at a bus iness. council meeting shall be 

6 
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approved or disapproved by a majority vote o! those 
present and voting, unless provided to the contrary in 
this constitution. 

(h) Bt~ltutes. C9!Je Md. Besglutions.a.. Copies ot zsll 
statutes, code&, resolutions or ordinances adopted by 
the business council, its committees and subcollllllittees 
shall be maintained at the tribal office and shall be 
available for inspecti~n, upon reaeon~ble notice, to 
all enrolled memb~rs of the tribe. 

section ~. Prpg~mu:,o 

All ~eetings of the business-council shall be conduoted in 
accordance with Robert's Rules of Order. 

ARTI CLE IX - ELECTIONS 

~~~Qn 1. ;tnitj.~l Bu§~pe-tJ s ~ouoQil El!)ct ion and :r.m 
Within thirty (30) days after the approval ot this constitution 
by the General Council an election shall be called pursuant to 
the requirements of this constitution, herein to elGot tho 
members of the Business council. Election shall be by a.eoret 
ballot. Tho three (3) memberg receivinq the highest number of 
votes in the first election shall hold office for a period of 
three (3) years and the two remaining members shall hold office 
for a two (2) year period. Thereafter, all the terms of office 
shall be for two (2) years. council members shall hold office 
for their term or until thei~ successors are elected, qualif.ied 
and installed. 

Sectj:Qn 2 •. Election D~tft 

Elections shall be held eaoh year on the first Thursday of 
November. At the first regularly scheduled meeting following 
elections conducted pursuant to section 2 a bove, the busi nes s 
council shall selec;t f.~Q~ .... among .i:ts members , a .ch~irper~on, : .-. 
vice-chairpers on and a ·secretary{treasurer t o serye u~til, th~it; ·: .· .. · 
successors are s.eleoted aii se.t. to.rth .l::i'erein •. - -. · · ··· " · 

~ i ·.!1 .. . 

· ... • • ·' ..... d • 

. -~. 
·, I • ••' 

Any qualified member ot the tribey_ "'h9 .. ~tlsir~s tna:~. his .or. . . he.r:~ --
name be placed on the ballot as a·~ candidate tor· the busTri'ess·· · 
council shall !il.e . ~wi.th the .. t;.r,ibah secretary a statement of 
intent stating hi5·"t)r·her na'ril'~i,~:.a'i:h:iress and desire to become a 
oand.tdate. such ,:s\tai;-~.1!1~11~,. t;~}!~.t.;l :~~ .tJ~f\~- l)8t : les.~ than ._t~i_.?::t~,y· ·· c:;. ,, .. 
(30) days prior .~~ );1}-·~ ·:·,ne ){t. ~l~.~t~~ht _pr oy1.ded, however, if only 
one or !ewer qua"lifi~d · :members ·filea a·statement of intent for 
candidacy a special meet i ng C(. 1'. ~tlf!: . gene~al .. ooU.lJCi l ,shall 1?~ 
convened for the purpose ~f. .• t~~.t'tl.g .n<?m . .\n"t:lons ·fr om the' floor for 
a candidate or candidates"'!"o't ' ofr1ce. · · 

9 
Supp. ER 099 
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S~c ~ioo 4. Form of Ballot. Rule s of Eleotio~ 

The business council shall enact an ordinance prescribing the 
form of ballot, rules for calling election, absentee balloting 
procedures , selection of election offici~ls 1 establishment of ' 
poll ing places and other similar matters. · 

,Secti on 5. R&f~rendum. :rnitiattve .and R£i9:al l 

.... .. 1 li:J 

(a) Referendum - 'rhe council shall, upon receipt of a petition 
signed by thirty percent (lOt) of the qualified voters, sub~it 
any enacted or proposed tribal legislation to a referendum of the 
eligible voters. The deci sion of ~ majority ot the voters voting 
in the referendum shall be final, providinq thirty percent (30%) 
of the qualified voters voted. The tribal council shall call the 
referendum within (30) days from the date of the receipt ot a · 
valid petition. The vote shall be by secret ballot. 

(b) Initiative - 'rhe qualified voters of the tribe reserve the 
power to independently propose tribal legislation . Any proposed 
initiative ~easure shall be presented to the business council 
accompanie~ by a petition siqned by not less than thi~ty percent 
(30') of the eligible voters ot the general council. Upon 
~eceipt ot such a petition, the business counoil shall call a 
special election for the purpose o! allowing the melnbers of the 
tribe to vote on the initiative meaeure. The election shall be 
held within thirty (30) days from the date a valid petition is 
presented. The initiative shall be final providing that thirty 
percent (JOt) o! the qualified voters have votad in such 
election. 

(C) Recall - Upon receipt of a petition signed by at least 
thirty percent {30%) of the qualified voters of the tribe 
demanding a recall of any member of tne tribal council, it shall 
be the duty· of the tribal council to call a &peoial el eotion on 
the question or the recall within thirty (30) days from the date 
of the filing of the valid petition. ThG elections shall be held 
in the manner pres cribed in an election ordinance to be 

- .-1' 
prornul9ated in a ccordanc e ·with . .Artiole XI, -section r:. _:.,,::should .~ha' 
bus !ness counci 1 no.t call an e le·otiol'l: wi th'ln th:lrty" 'days- p ·oy :·tiie· 
office shall be· deo-1-a.re.d . vacant. · '.t'he. dec-ision:· of' a-' -:maforit:y :of -
the voters votin:q in the: r:ecall:, · 'ah:au.:~ beJ :tina•r: . prov!'d'fnq-·:at .-lea7st": 
thirty percent :.O .O.t')· of .. the- qua lif'ie<.1 Vo·t~rs": v(;)t~'d··, ~- ~·.:: ::!~ ;:, ·. ··::.":·=: :'· ." 

.• ·· .... ~ : .... v.· ~- : · ;, :. 't r··:~ ::·- .1- .. ,. ., . -~ · '· •I .. •)-:~:- .. I~~': "'. •:'f\,!\.: I : ,.•;!·. ... .. t~i ,~.4, I : .:;: .P; ~: ., •• • •• 

·::· :· AR'}:':lCJ:.E· -x ., . .,.. DtJlli.IES' ·~oF OFFICERS 

SeotJ.QD 1. Cha.i.rpe~ 
:-,:~ ·.::-:.:\. -~l .. ~ ! :.. ...... ;;,. . . .. ;~..:o ... ; ·~~~-S 1· ~ -~ -:: .:. ./ ~ ~-~_:; ,.:; .. ::;. :- ·. : .. · 

The chairperson shall exercise the followin9 powara a~the 9hi!f 
executive offic'e·r .-.: of :. :the-· tr:tbe:·:· ... ··":. · ,..:. · :· · ·: - · 

(a) 
. . . . :- ~ 

To preside over and vote at all meetings of the 
business council; 

10 
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(b) Subject to the approval of the business council, to 
appoint all non-elected officials and employees of the 
tribal government and direct them in their work, 
subject only to applicable restrictions embodied in 
this-constitution or in enactments of the business 
Council establishing personnel policies or government 
personnel management; 

(C) Subject to the approval.of the business council, to 
establish such boards, committees, or subcommittees as 
the business of the business council may require, and 
to serve an ex-officio member of all such committee and 
boards; 

(d) Subject to the approval of all contracts by the 
business council, to serve as a contracting officer or 
agent for the tribe, including authority to retain 
legal counsel; 

(e) Subject to such regulations and procedures as may be 
prescribed by statute, enacted by the business council, 
and subject to approval by the business council, to 
grant pardons or restore tribal members to eligibility 
for elective office in tribal government; 

(f) Subject to the approval of the business council, to 
appoint tribal judges, tribal law enforcement officials 
as are from time to time required to assure the 
administration and enforcement of tribal laws; and 

(g) The chairperson shall not engage in private 
renumerative employment which may pose a conflict of 
interest with the tribe’s enterprises or business 
activities during his or her term of office. 

ection L Vice-Cjjperso 
1.  

The vice-chairperson shall, with the c on�  sentof the business 
council, in the absence of the chairperson, perform all duties 
and assume all the responsibilities-vest ’ ed in the chairperson. 
The vice-chairperson shall, upon the reqest of the chairperson, 
assist in carrying, out the duties of thG. chair.persqn.:.! -The 
vice -chairper son_ shafl perfp9jm such 	4t&s ’a;s 
chairperson madIrct.  

ectipA  3. 	 -  

The secretary/treasurer shall ha,ve the following powers and 

( 	
duties:  

11 
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(a) Call the roll, handle all official correspondence of 
the business council, keep the minutes of all regular 
and special meetings of the business council and 
ge~a~al council, certify to the Superintendent ot the 
Bureau of Indian Affairs the duly elected o:tt'icers of 
the business council within fifteen (15) days from the 
date of any election: 

(b) To aocept, receipt for·; - keep and safeguard all funds 
under the exclusive control of the triha by depositing 
them in a bank insured by an aqoncy of the federal 
government-, or in an I .• I .M. Account or tribal trust 
account with tha aurea'u of Indian Affa·irs, as directed 
by the business council and sh-all keep or cause to be 
kept an accurate record of such funds and shall report 
on all receipts and expenditures and the amount and 
nature of all funds in his or her custody to the 
business council at regular meetings and at such other 
times as requested. The secretary/treasurer shall not 
pay or otherwise disburse any funds in the custody of 
the business council eKcept when properly authorized to 
do so by the busin~ss council; 

(o) The treasurer may be re9uired to give a surety bond 
satisfactory to the bus1nass councili and, 

(d) All oheOks drawn on tribal funds shall be signed and 
all vouchers shall be approved for payment by the 
secretary/treasurer and at least one officer or 
designated check signer of the tribe in accordance with 
a written ~rocedure approved -and adopted by the · 
business council by resolution. 

ARTICLE XI - SEVERABlL!TY 

Ir any provision of this constitution shall in the future be 
declared invalid by a oourt o~ competent jurisdiction, the 
invalid provision or provisions shall be severed and the 
remaining provisions shall continue in full force and effect. 

ARTICLE XI! - ~ENDMF.NTS 

This constitution may be amended by a majority votQ of the 
qualified voters of the Ranoheria voting at an election called 
for that purpose by the chairperson of tha business council, 
provided that, at least two thirds of the qualified membership 
votes. It shall be thn duty of the chairperson to call such an 
election or referendum at the request of a majority of the 
bus.iness council, or upon presentation of a petition proposing an 
amendment signed by at least fifty percent (50%) ot the qualified 
voters. Amendme~ts shall be effective from the date of approval 
of the General council voting at a duly called election. 
Amendments shall be submitted to the Secretary ot the Interior as 
a courtesy. 

12 ; ! 
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ARTICLE XIII - ADOPTION 

This constitution, when actopted hy the majority of the qualified 
voters of the Biq Lagoon Rancheria voting at an election called 
for that purpose in ~hich at least two thirds of those entitled 
to vote shall vote, shall become immediately effective but shall 
thereafter be subruitted to the Secretary of the Interior for his 
information. 

CERTIFICATE OF RESULTS 07 tLECTtON 

Pursuant to an election held on .. ~ .. Mall4 .. . , 
1,9_!§_, the to:regoinq Constitution of 'fhe Blq Lagoon Rancheria, 
located in Humboldt County, California, was submitted to the 
qualified voters of the Big La~oon Ranoheria and was duly adopted 
on that date by a vote of ~ 11 _ for and () 
against, constituting a majority of all eliqible voters, in an 
elaotion conducted in accordance with Article XIli, above. 

Attest: 

, .. 

13 
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2 

3 

•• • 
RECEIVED 

JUN 1 :~ 2003 

AUJSON CHANG 
4 

5 

6 

7 

·8 

9 IN THE UNITED STATES DISTRICT COURT 

10 

11 

l2 

\3 

14 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

IN R8 I NDIAN GAMING REI~TED CASES 

l5 BIG LAGOON RANCHERI A, 

16 Pla i ntiff, 

17 ". 

18 STATE OF CALIFOHNIA, 

19 

20 

21 

Defe ndant. 

------~--~~------~----~~----! 

No. c 97 - 04q93 cw 
Thi s documen~ relates 
to: 

No . c 99~04995 cw. 

ORDER ST~YING 
DECISION ON 
PLAINTU'F ' S MOTION 
FOR SUMMARY JUDGMENT 

22 · Thi.e is one o f s everal rela ted c a ses before the c ourt b r oug ht 

by Indian t ribes pursuant to the I ndian Gami ng Regulatory Ac t 

24 (IGR.i'.\.), 25 u.s.c. § § 2701 - 2721. Plaintiff Big Lagoon Ranche r .ia 

25 (che Tribe) has filed a third motio n f o-r· summary j udgment and f o r 

26 an orcie:t· d ecl ar i ng cha t Defendan t S ta t e of Cali f orn ia (the S t att~ ) 

27 has b e en !'lego tia ting with Big La goo n i n bad faith unde r 2 5 u.s.c. 

28 5 2710 (d) (7) (B) (ii i} . The S t ate o ppos es che mo t 1.on. The me: \': te::r: 

Supp. ER 105 
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• 
was heard on May 30, 2003. 

2 At the hearing, the parties informed the Cour t that the 

3 . details of their Indian gaming compact negotiations have evolved 

4 and are substantially different from wha t wa s reflected in the 

5 exhibit s to the parties ' motion papers. The State informed the 

6 Court that the parties would require thirty days to .finalize the 

7 draft compact then being discussed. The State further informed the 

8 Court that it would require thirty days thereafter to make its 

9 final decision regarding approval or disapproval of the compact ... 

lO In its MaFch 18, 2002 order denying Plaintiff ' s second motion 

J l ·for summary judgment, the Court stated: "The Court expects that the 

12 parties will move swi ftly toward negotiating and executing a 

13 tribal·State compact." This did not occur. It has been nearly ten 

14 years since compact negotiations between the Tribe and the State 

15 began. At t his . juncture, the Court is incl.ined to grant 

16 Plaint::tff' s moti:on, However, and although it may again not 

17 transpire, it. appears· that the parties ma·y be able to execute a 

18 final a compact in the nea r fut ure . 

19 Accordingly, the Court STAYS dec:.:ision on Plaintiff 's motion 

20· for summary judgment (Docket No. 122), on condition that the 

21 , fol lowing schedule is met: the pa:r·ties fi na lize a draft compact on 

22 or before June 30, .?.003 and file the draft compact with the Court 

23 on that date; the State makes lts final decision regarding approva l 

24 or disapproval no later t han thirty days afte r the parties finali ze 

25 the draf t compact and files with the Court a report of its decision 

26 on chat date. Plainti ff shall cocperate with the Stace in 

preparing the draft compact and shall respond to all reasonable 

2 
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• 
reques ts by the State within one business day of the request unless 

some other agreement between the parties i.s reached . 

The Court further ORDERS the parties to file documents 

ref lecting the status of their negotiations f or a final d raf t 

compact. no l a ter than June 13, 2 0 03 , 

7 IT IS SO ORDERED . 

8 

9 Da t ed : ~JUN 11 2003 
10 

11 

12 Cop ies mailed to counsel 
a s no ted o n the f ol l owing pag e 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

24 

25 

26 

27 . 

28 
·I 
I 

3 

a . ! 

~~~ CI.AUDI~ 
United States Distric t Judge 
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United States District Court 
for the • 

Northern Dis trict of California 
June 11, 2003 

* * CERTIFICATE OP SERVICE ~ * 

Case Number: 4:99 - c v-04995 

Big Lagoon Rancheria 

VS 

California, State of 

sec 

r. the undersigned, hereby certi'fy that I am an employee in the Office o .f 
the Clerk, U.S~ District Cour t, Northern District of California. 

Tha t on June 11, 2.003, I SERVED a true a nd correct copy(ie s) of 
the ·attached, by placing said copylies) in a postage paid envelope 
addressed to the ,:Person(a) hereina fter listed, by depositing said 
~ ~lope in the U.S . Mail, or by placing said copy(ies} into an inter-office 
d Lvcry receptacle located in the Clerk' s office. 

Peter J. Engstrom, Esq. 
Baker ·& McKenzie 
Two Embar-cadero Cen ter 
Ste 2400 
San Francisco, CA 94111 

Koj i F. Fukumura, Esq. 
Cooley Godward LLP 
4401 Eastgate Mall 
San 0iego, CA 92121-9109 

Peter H. Kaufman , Esq . 
State Attorney General 's Office 
110 wes~ A St reet, Suite 1100 
P. O . Box 8266 
:San Diego, CA 92101 

Richard l•l , ••• lti.g!_ins I Clerk 
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Case : 4:99-cv-04995 

4~·l,s~ f!htt-CJ 
Peter J . Engstrom, Esq. 
Baker & McKenzie 
Two Embarcadero Center 
Ste 2400 
San Francisco, CA 94111 

• 
RECEIVED 

JUN 12 2003 

ALliSON CHANG 
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• § 2710 (d) ('7) (B) (ii.i.). The State has opposed the motion. The 

• 

2 matter was beard o n May 30, 200 3. Pos t-hearing brie fi ng was 

3 submitted. Having considered the papers filed by the parties and 

4 oral argume nt: on t he mot ions, the Court DENIES the motion without 

5 prejudi.ce. 

6 BACKGRO~~ 

7 I. Legal Framework 

8 IGRA sets out a statutory [ramewot·k for the opera tion and 

9 regulat ion o f gaming by Indi an tribes, se~ .2 5 U. S .C. § 2702. IGRA 

tO pr:Qvides tha t Indi an tribes may conduc t c e rta in g a ming activities 

ll only if authorized pursuant to a valid compact between the tribe 

12 . and the State in w.h.i.ch the g.:1ming ac tivities take pl ace. ~.s:e ig_,_ 

13 § 2710 (d} (l) (C) . 

14 IGRA prescribes the process by whi ch a State and an Indian 

15 tribe a re to negotiate a gaming compact: 

16 Any Indian tribe having juris diction over the Indian 
I.an ds upon which a c lass rr r gami ng act ivity i s being 

17 conducted, or is to be conducted, shall teques t the State 
in which such l~nds are located to enter: into 

18 negotiations Eor the purpose of entering into a 
Tribal ~ State compact governing the cond uct o f gaming 

19 act:ivities. Upon receiving such a 1:equest, the State 
::~hall negotiate with the .Indian tribe i n good faith to 

20 ente r into such a compa ct. 

21 Id . § 2 710 (d ) (3) (A); ~also R!LflW-~Y l pdian Ranc;:beria o f tyi.rrt.1lJ.1 

22 . Indians v . .. W:il~p_J1, 64 F.3d 1250, 1256 - SB (9th C.ir. 199 4), am~nQ.!W 

23 Qn.d enia.l ot yeh :.g_Qy 9 9 F. 3d 32 1 (9 th C:i.r . 1.996). IGRA prov:ide8 

24 tha t a gaming compact may include provisions rel ating to 

25 

26 

27 

28 

(i l the appl ication o f the criminal and civil laws and 
reguldtions of the Indian tribe or the State tha t are 
directly related to, and necessary for, the licensing and 
regula tion of s uch activity; 
( .i i) the allocation o f cxi minal and c i vi.l ~ju r.i.sriJct1on 

2 

Supp. ER 112 

i 
I 
i 
f r 
r 

t 
I 
j 

I 



• 

• 

•' 

2 

3 

4 

5 

6 

7 

8 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Case4:09-cv-0.1.471-CW Document85-4 Filed06/17/10 Page4 o·f 15 

• 
b e tween the State and the Indian t r ibe necessary for t he 
e n force ment of s uch l aws and regulations ; 
(iii) the &ssessme nt by t he State of s uch act ivit ies in 
such a mounts as are necessary to def:r.ay the costs o f 
r egulat ing s u ch act ivity; 
(iv} t axation by the Indian tribe of such activity in 
amounts comparabl e to amounts assessed by t he Stat e to:r: 
comparable activities; 
( V I remedies f or breach of contr act ; 
(v i) standards f or the operation of such activ ity and 
maintenance of the gaming faci.li ty, i ncluding licens ing; 
and 
(v i i) any other subj ects t hat are d i r ectly related to the 

operation of ga mi ng activ i t ies. 

lS.L.. § 271 0 (d) (3) (C). 

If a St a te fail s to negotiate i.n good faith , t he Indian t ribe 

may, after the close o f the 180-day period beginni ng on t he date on 

which the I ndia n tr i be aske d the Sta~e to enter i nto negot i a tions, 

ini t iate a cause o f ac != ion in a federal dis trict court. See id. 

§ 2710 (d ) (7) (A} (i) . 1 I n s uch lll.l a c t ion, t.pe tribe must fi rs t show 

that no tri bal-Sta te compact ha s been entered into and that t he 

State f a iled to respond i n good f a ith to t he tribe ' s r equest to 

nego t iate . fleC< i!;L. § 27 10(d)(7)(B)( i.:1 ). As smtling the t!ibe ma kes 

t his prima fac ie showing, IGRA p r ovides that the "burde·n of proof" 

then shifts to tbe State to p rove tha t it did in Eact negotiate i.n 

good fai t h. See id . If the dist r ict court concludes t ha t: the 

State faile d to negotiate· in good fa ith, it "shall order the State 

and Indi a n Tribe to conclude such a compact within a 6Q .. da.y 

period .'' M.... § 2 7 :10 (d) (7) (B) ( i ii). If no compac t is entered into 

within the next sixty days, the Indian tribe and che State must 

t:hen e ach submit to ..::1 c ourt-appointed media tor a p r oposed compac t 

26 1 The State of Cal iforni a has c onsented to such suits . 
s~~e Cal. Gov ' t Code § 98 005; HQS..~-l. EtTIQ.l.9..Y.~M ... "~ ... B.~§b 8f!lpJ.Qy_e_g_f! 

27 ).nt : l !Jniq.!L.Y..,__.Pa 'd,..§, 2 1 Cal.4 th 585, 6 14 (1999) .. 

28 3 
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·' 

• tha t represents their last best of Eer. $ee id. 

• 

2 § 2'/ lO (d) (7) (B) (iv). The med.iator chooses the proposed compact 

3 that "best compor:ts with the terms of (IGRA] and any other 

4 appl i cable Federal law and with t he f indings and order of the 

5 court ." See id. If, withi n the next sixty days, the State does 

6 not consent to the compac t selected by the mediator , the mediator 

7 notifies the Secretary of the Interior, who then prescribes the 

8 procedures under which class III gaming may be conduct ed. Se~ 

9 .id. § 2710 (d) ( 7) (B) (vii) . 

10 .1 Factual Background4 

1 I The t ribe and the State have been engaged in IGRA compact. 

12 negotiations since the fall of 1993. The Court denied the Tribe's 

13 firs t mo tion fo r: summary jLldgment in its Mnrch 22, 2000 order. In 

14 a March 18, 2002 order, which sets forth t he facts of this case in 

15 greater detail, the Court denied the parties' cross-motions for 

16 summary judgment . The Court stated that the Tribe had presented 

17 evidence supporting a conclusion that the State had not negotiated 

18 in good fait h. In par ticular, the Court noted that the Tribe had 

19 · offered to s ign the Mode l Compact previously proposed by t he State, 

20 which the State had entered into with at least fifty -eight other 

21 t ribes , bu t the State had r efused. The Court also noted t he 

22 State's continued insistence t.ha t the Tribe agr·e<:: to a broad side-

23 l et t <·~r ag:r:eement tha t inclnded a blanke t prov3.s ion r:equ i ri ng the 

24 Tribe to comply with all State environmenL:al and land use laws and 

25 provide d the State uni latera l aut hority to grant or withhold 

26 

27 

28 

~ Unless otherwit;e noted, there it:; no material d·ispute between 
the parties as to the following facts. 

Supp. ER 114 
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• approval of the Tribe' s gaming f acility after the Compact was 

• 

2 signed. On the other hand, the Court not ed that the construction 

3 and ope.r.ation of a gaming f acility, e specially one near the coast 

4 <H3 it. would be if located on the Tribe 's land, ha$ di rect impacts 

5 on environmental and land use concerns . Environmental and land use 

6 laws ca.n also be considered "standards for the operation of 

7 [gaming} activity and maintenance of the gaming facil ity• under 

8 § 2710 (d) (3) (C) (vi) . 

9 Therefore, t he cour t found that the State rnay negotiate for 

10 provisions regarding environmental and land use issues as part of 

11 the compacting process, to the dt~gree to which they are "directly 

12 . . related" to the Tribe's gaming activities or oan oe considered 

13 · "standards" fo r t he operation and maintenance of the Tribe' e gaming 

14· facility under § 2710{d ) {3} ("C} (vi ) QOd (vii). Accordingly, the 

!5 State could in good faith ask the Tribe to make particular 

J6 concessions that it did not require of other tribes, due to Big 

17 Lagoon's proximity to the coast l ine or other environf)lenta l concerns 

18 unique to Big l .agoon. The Sta te could demonstrat e the good fai t.h 

19 of its bargaining posit i on by offering the Tribe concessions in 

20 return fo r the Tribe's compliance with requests with which the 

2 ! other tribes were not asked to comply. The Court declined at that 

22 tirne to make .~ fina l determi nation of bad fa ith on the part of the 

21 State because of the novelty of the issue of good faith bargain ing 

24 unde r the I GRJ\ . 

25 I n t.he months a fl:.~er the ±ssuancr~ of the Court ' s March 18 

2fi order·, the part:ies continued to negotiaU1 f:or a compact:. In June, 

27 2002, the State made an innovative proposal t o break the impasse 

28 

Supp. ER 115 
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• regarding envi'.tonmenta l r egulat ion of a gaming facil ity in the 

• 

2 coastal area, The parties would enter into a compact based on the 

J Model Compact, but the Tribe ' s gaming f acility would be developed 

4 on a twen ty -five acre Sta&e park site off of the Tribe's tribal 

5 lands . Under the St<tte's proposal, the Tribe would deed to the 

6 State a five-acre parcel owned by t he Tri be, which would have 

7 requir-ed the Tribe to pay down a promissory note secured by a deed 

8 of trust. The Tr ·ibe would als o buy and t ransfer to the State 

9 another nearby el even-acre parcel, Or pay the State the market 

10 value of the eleven-acre parcel. The proposal further called for 

ll the .imposit.ion of numerous r estrictions on re sidential tribal lands 

12 o n which the gaming facility wquld not be built. Tnes~ included 

JJ, lighting and night sky r:estric t:.±ons ; si ting, height a nd occupancy 

14 ' limitations for housing; vegetation standards; grading 

15 restrictions; and visuil and aesthet ic guidel ines. 

16 The pf.lrties negotiated over the State' s alternative proposal, 

11 and the Tribe delayed r:efiling its s ummary judgment motion, 

18 apparently optimistic that this proposal would result in an 

19 agreement. Eventually, however, frustrated by what it perceived as 

20 the State 's delay in finalizi ng the detail s of the proposal , the 

21 Tribe filed its curr ent motion. 

22 Based on t he state of the negotiations represented in the 

23 moti on papcxs. the Cour t 1·1as i. nclined to g .rant the' motion . although 

24 it found the S tate's al ternat ive propos.;:~l promisin•,j . .l\t the May 30 

25 h ea:ci ng on the Tr·ibe ' s mot ion, the f?(~r ti es info:nned t he Court that 

26 their discussions had progressed beyond the point described in 

27 thei r mot ion papc~rs. The part ies h<:td be9un di scussing a va dat :i.on 

28 
6 

Supp. ER 116 
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• of the State' s al ternative proposal, under which the Tribe would 

2 purchase the twe nty-f ive acre State park site from the ~;tate, a g·r.ee 

3 not to d evel op the five acre si t e and agree not t~o a cqui re t he 

4 · e leven acre s ite. At the hear ing , the Tribe' o c ounsel s tated , 

5 re f erring to t he vari<'it ion of the Stat e' s al ternative proposal 

6 d escr ibed a bove:- "We don't have the State's buyoff on the language 

7 Mr. Kaufman [the State's counsel] and I agree to in principle. " 

8 Tr. at 6:12 - 13. He stated that he d id not knOll/ v1hether this was 

9 because State off icials were wi thholdi ng approval for poli tical 

10 reasons or because the of ficial·s were "victims of analysis b y 

'11 paralysi s . .:' .IQ . at 6 :13 - 16 . The State's counse l stated that a 

12 negotiating commit t ee reviews his work and makes a recommendation 

n . to the governor. 

14 TherefQre , the Court s tayed i ts decieion on Big Lagoon's 

IS motion, to allow the St ate a limited a mount o f time to fi nali ze the 

16 lang uage ·of the necessary documents implementing its al t erna tive 

17 proposal, rea ch an agreement fn principle between the Tribe and the 

lg State's negotiators and seek a rinal decision from the Gover nor. 

l9 The stay was conditioned on t he S tate meeting a st1·ict schedu l e, 

20 which in t\lrn depended o n t he 'l' r:ibet s cooper;.'l t .ion. To al low t he 

21 Stat e to mee t the schedule, the c ou1: t asked the Tribe to respond to 

22 all reasonable reques ts by the State within one business day of the 

23 reque~•t unless the part: ies reached some other agreement. The 

24 parties were to finalize a draft agreement no latP.r t han June 3 0, 

25 2003. The Sta te ~>laS t hen to ma k e i ts f ina l d ecision '"'hethe r to 

26 a pprove the draft a g reemen t thirty days the reaf ter. In an orde r 

27 d at ed J une 11 , 2003, t he Cou rt confi rmed this schedule and order~d 

28 
7 

Supp. ER 117 
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• 
the parties each to file on June 13, 2003 a r e port on the s tatus of 

their negot iations. 

Pursuant to the June 11 orde r, the partie s fil ed their status 

4 reports o n June 13. The State included wi t h its report a draft 

5 j copy o f .. a settlement agreement, which would be execut ed i n 

6. connection with the execution o f a compact based o n the Model 

7 Con~act. The draft agreement cal led for the Tribe to pay fa ir 

8 .marke t value fo r t he t wenty- five acre site, wh.i.ch would then be 

9 he l d in trust by the United States for t he Tr ibe, agree not t o 

10 deve lop t he five acre site and not t o acquire the e leven acre site. 

11 This was consis t .ent with the state of t he negotiations as described 

12 at the hearing. The d raf t agreemen t would permi t t he Tribe t o use 

13 t he five acre s.ite f o r the Tribe 's current cultura l practices on 

14·. the si te. However , on June 12 , the Tribe had disclosed for t he 

15 first t i me that it ob jected to t he aspect of the al ternative 

16 proposal that t.h e 'I'ri.be woul d no t develop the five a cre si te or 

17 acquire the e leven a c re si te . 

18 On J une 30, 20 03, the State f iled an updated stat us report 

19 s t at.ing t hat. n o dra ft agreement had been f inal i ze.d. Acco:r:ding t his 

20 report, t he Tribe ra ised a nun~er o f new demands and obj ections 

21 during the negot iat ions t hat took place after the May 30 hearing. 

22 As noted above , the Tribe ob jected to t he aspec t of t he State's 

23 a 1 u~.cna t :ive proposal that the fi ve acre s ite not:. be developed and 

24 t he eleve n acre site . not be acquired by t:he 'l'ribe or developed . 

25 The Tri be added 8 de~rnand t hat it r·etaln it s right to use t he f ive 

26 and eleve n acre sites for the practice of cultural activities 

27 i dentified and implicit in the Pro t e ction a nd Preservcttion of 

28 
8 
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e 1 Traditional Religions of Native Americans Act of 1998 and the 

• 

2 Nat ive Amer ican Free Exercise o f Rel ig ion Act of 199 3. The State 

3 contends that thls went beyond the Tribe's previous request to be 

4 permitt.ed to cont i nue the cultural p.r:clctices the Tribe had 

5 .historically conduc:ted on the site, The Tribe a.lso requested 

6 seve-ral amendments to the Model Compact, including reduced State 

7 licensing fees for gaming machi:nes, an increase in the number of 

8 gaming machines .i.t would be pe.rmitted to operate and an exemption 

9 f rom State liquor laws. According to the Sta te' s updated status 

10 report , the Tribe d.iscont.i.nued negotiations aft.er the State 

11 informed the Tribe that it could not agree to the fundamental 

r2 ' alteration of the parameters of the alt ernative proposal that had 

1.3- been under discussion. The State also claimed that, on more than 

14 one occasion, the Tribe had taken mor.·e than one business day to 

15 respond to the State's proposals. 

16 On July 2, 2003 , the Tribe filed a r·esponse to the State' s 

17 updated status r eport. In its response, the Tribe argues t&at the 

18 State unreasonably refused to consider the new objections and 

19 demands the Tribe ralsed in June. It contends that the State 

20 · likewise Eailed to respond to all of the Tribe's proposals within 

21 one business day. It also points out that, in June, it learned for 

22 the firs t time that the twenty- five acre site actually contained 

23 only twenty-one acres. 

24 The State f:i.led a :reply on July 10, 2003. With reCJi:lrd to the 

25 twenty-one acre site, the State contends that it was the Tribe that 

26 fi r st described the State park site as a "twenty-five acre" parcel . 

27 . It states that it adopted the Tribe's descript ion of the si te f or 

28 

Supp. ER 119 
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c o nve ni ence . I t fu r ther s cate s tha t the borders o f the s i te have 

2 a lwa ys been unders tood, e ve n thoug h t he acreage of the site has 

3 b een de t er.mined t o be lower than previously t hought . The Stat e 

4 a lso po in ts ou t tha t, as a r esult o f the lower acreage, the 

5 acquisiti o n cost o f t.he si te wi ll b e c ommens u rate l y lower . 

6 On ,Ju ly 14, 2003, t he Trib e submi t ted a l e tter in response to 

7 t he S t ate's reply. The State' s reply and t he Tribe 's l et t er r a i se 

8 additional mi nor d isputes r egarding each pa rty'S account o f t he 

9 J une nego tia tions . Each s ide c ontends tha t t he o t he r wa s 

10 re s po n s i ble for t he fai l ure of the negotiati o ns. 

1 I Becau s e the parties have no t c omplied wi th the schedule set by 

12· . the Cour t, the Court: lifts t he s tay it previous ly i mposed . The 

l3 . : Court DENIES B.ig Lagoon's mot i o n fo r s ummary judgme nt without 

14 pr·eju.d:i. c e, Bve.n ts subsequen t to the original bri e fi ng and hea r ing 

15 have demon s t rated t hat bo~h pa r t ies were s t i l l a ctively negoti a t ing 

16 the State 's alte rnat ive p r oposa l and have not fi n ishe d doing so . 

17 The partie s ' fai lur e t o c onsummate an agreement i s not due to t he 

18 Sta te' s de lays in drafting document s or o b taining final approva l 

19 ' but to new issues r aised by the Tribe . The State i s not 

20 d e mons tra ti ng ba d f ai th if i t cont inues to negotiate t owards its 

2 1 alte r na tive proposal . 

22 DI SCUSSION 

23 r . Le gal St a ndards for Summary J udgmen t 

24 Summary judgment i s properly g r ant ed w·hen no genuine and 

25 diBputed i s s ues of mate r.ia l fact r.ema i n , and when, v iewing the 

26 evi dence most favorab l y to t he non-moving party , t.he movant is 

27 c learly enti t led t o preva i l a s a mat t er of l a w. Fed . R. Ci v. P . 

28 
10 

Supp. ER 120 
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• 56; Celote~~n. v:, Qa.t;._:t;;.~. 4.77 u.s. 317, 322-23 (198 6); 

• 

2 Eignf>erg v .. Ins, Co. of N. Am .. , 81 5 F.2d 1285, 1288-B9 (9th Ci r. 

4 The moving party bears the burden of showing that there is no 

5 material factual dispute. Therefore, the court must regard as true 

6 the opponing party' s evidence, if supported by a ffidavits or other 

7 evidentiary material . C~lotex, 477 U.S. at 324; E'i senberg, 815 

8 F.2 d at 1289 . The court must draw all reasonable infere~ces in 

9 favor of the party against whom summary judgment is sough t. 

I 0 ~~~ta Elec. In<;l,us . ~Q. v.. Ze.ni th Rad i o CoJ;;l2....., 4 75 u.s . 574, 

'! 1 587 ( 1.986) ; & __ Indem . Co. . .952 F. 2d 

12 1551, 1558 (9th Cir. 1 991) . 

13 Jvlaterial fac.:t s which would preclude entry of s ummary judgment 

14 are those which, under applicable substantive law, may affect the 

15 outcome of t he case . The substantive law will identify which fact s 

16 an'! material. Anderson v~be£J;y_Lobby, -~' ll77 u.s •. 242, 248 

17 (1986). 

18 Where a c ase would be tr ied t:o the Court and not a jury, the 

19 Court has b roader authori ty to resolve the case on summary 

20 judgme nt . The Nlnth Circuit has stated that 

21 

22 

23 

24 

25 

26 

27 

28 

whe re the ultimate f ac t in d ispute is des tined for 
decision by the court rather than by a jury, the.r.e is no 
reason why the court and the parties should go through 
the moti o ns o f a trial if the court \vil l eventual ly end 
up decid i ng on the s ame record. 

F.2d 6?6, 6 84 (9th Ci r. 1990) 

J I. The Tribe' s Motion 

The issue on this mot ion, as on the Tribe' s previous motions , 

11 

Supp. ER 121 
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• 
• is whethe r the State has negotiated in good faith as :required under 

• 

2 the IGRA. 

3 Since the hearing on Plaintiff's mot i on, the Ninth Ci rcui t has 

4 provided some guidance tn this area, a ffi rmi ng t his Court's o rder , 

5 i n one of the case s related to this one, denying the motion of the 

6 ' Coyote Valley Band of Porno Indians (Coyote Valley Band) for an 

7 order requiring the State to n egotiate a g aming compa ct with it 

8 pursuant to the IGRA. In .. r e J,ndi~p G.ru:u!:ng_Jl£.1.9~~ed .cases, _ F . 3d 

9 , 2003 WL 21349313 (9th Ci r. 2003). The Ninth Circuit determined 

10 t hat the State had "actively negot iated" wi th the Coyote Valley 

I l Band and that the p rovi sions t o whic h the Coyote Valley Band 

12 objec ted were not barred under t he IGR.A. See i.Q.. *15 -22 .• 

13 As discussed a bove, at the May 30 hearing and in its June 11 

14 order , this. Court i ndicated that ft. was lncl ined to grant the 

15· l'r ibe' s motion. Intervening ci r cumstances have c hanged the Co urt 's 

16 view . At the .hea ring, the Tribe's counsel represented t o the Court 

17 that the p~rties were close to · executing an agreeme nt and that a n 

18 agL·eement in principle had been reac hed between counsel. The 

19 furthe r b riefing filed by the parties s hows t hat the parties were 

20 not able to e xecute a compact because o f the. new demands mt:~de by 

21 the Tribe in June. The Tribe made no mention of t.hese issues at 

22 the May 30 hear ing. In light of these event s , the Court c annot 

23 conclude that t he State has fa iled activel y to n egot iate wit.h the 

24 Tribe. It is apparent , at least in recent months , that the parties 

25 have engaged in a mean ingful interact ive p roc .ess, with good faith 

26 and tim<~1y partic.ipa t.i on by the S r,at e . The Cou:r. t continues t o 

27 bel i eve tha t the S ta te' s al te rnative proposa l is ~ p romising avenue 

28 
12 

Supp. ER 122 
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• for negotiations and encourages the parties to continue their 

• 

2 discussions. 

3 CONCLUSION 

4 For the for:egoing 1.·easons, the Tribe's motion {Docket No. 122 ) 

5 . is DENIED wi thout prejudice. The Tribe may file a further motion 

6 for summary judgment no sooner than ninety days f rom the date of 

7 this order . 

8 

9 I'l' IS SO ORDERED. 

10 

1 I 

12 

13 

Dated : 
AUG - 4 2003 

J4 . Cooies mailed to coun s e l 
ae.noted on the following page 
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28 

United States Distr ict Judge 

Supp. ER 123 
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Two Embarcadero Center 
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Koji F. Fukumura, Eaq. 
Cooley Godward I.L P 
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I. PRO.TECT MITlGA TION MEASURES 

In order to mitigate adverse off-ranchcrin impacts of the Tribe's Gaming Facility, the Tribe 
agrees that: 

1.1 Geology nnd Soils 

1.1.1 Development and construction of the Project shall minimize cut and fill 
operations and erosion and sedimentation potentials through constmction of 
temporary and pemmnent sediment basins, seeding or planting bare soil, diversion 
of run-off away fi·om graucd areas and avoidance of grading during tlte rainy 
season (November through April). A:ny Project-required. grading shall follow a 
grading plnn certified by a qualified Califomia licensed Engineer to meet or 
exceed grading and soil compaction standards set forth in the Applicable Codes, 

............ _ . ., ...... ~: " .... ., ... as det:ined.in .sectio~ 2. l-of.tl1is.Gompact, ..... . ............ ~ . - . _ ...... .. , .... ., .... ,,. ·v .. ,~ *'"·--·· .......... 't 

l.2J Soils in the foundation, parking lot nnd roadw!ly shall be evaluated for srructurul 
suitability by a qualified California licensed geologist and the geologist's 
recommendations to reduce the p<~tential for soil expansion or liquifaction, if any, 
shall be implemented. 

2.1 Hydrology ~md Water Quality 

2.1.1 The Project will have a Storm Water Pollution Prevention Plan (SWPPP) chat 
meets U.S. Enviromnentul Protection Agency standards for the constntction phase 
prepared by a qualified California licensed civil engineer and which shall be 
implemented by the construction contractor. The plan shall incorporate the 
following measures to assure Ulat any releuse of waters from the Project site shall 
not exceed the natural rate of runoff: 

2.1.1 .1 Use of appropriate construction best management practices (BCPs) at the 
Project constntction site to prevent water quality impacts throughout the 
duration of construction. · 

2.1.2.1 Using soil stabilization techniques to protect finished graded slopes from 
erosion, such as straw mulching, hillslope bcncfting erosion control mntting, 
hydroseeding, revegetation or preservation of existing vegetation; 

2. 1.3. 1 Covering of soil stoc.:kpiks anll c::xcavations with impe::nneahle materials 
during periods of inclement weather to control movement of sediment; 

2'.1.4.1 Containment of sediment by using such measures as silt fendng, str<~w bale 
sediment haniers, diversion dikes and swales, sediment traps, and gravel 
pads nl construction equipment exit points from the site; 

2.!.5. J A Hazardous Materials Management Plan; 
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2. 1.6.1 Arens disturbed dllling constmction grading within t 00 feet of the 18-foot 
contour line shall be restored to original contours and replanted with native 
vegetation. 

2.2.1 The Project will have an operational SWPPP that meets U.S. Environmental 
Protection Agency standards prepared by a quali fi ed California licensed engineer. 
Such pJnn shall include: 

2.2.1.1 Stoml\Vnter detention mensures that would reduce the peak runoff from the 
site to levels equal or less than those under pre-development conditions for 
all stonn fi·equency events up to the 100-year, 24-hour stom1 and to nssist 
with water quality; 

2.2.2.1 Vegetntive bioswates; 
..... e ,,...,. h ,.. _ ,.__ -,..., "••1•'.,. ••'~ '·" -"' ':" ... ~"" ' ' '·'" "' , ....... , .• , •• ,, 4r. ··-•· -•·· ··-· ••• •C.'.J,,,,...,_,~·· · "'' ·• r•' • ••~4.: .. ~••·•»-: .. .,:, ,..,.,~;lr•:·~··~· "''""'"1'o-lh•• ' ''''''~:""'!:"'• '•._~,,! ...,.'' .. ,( .,.-.,....,: •••.:;-:'.'11'" .,'"'''01~'.:•••; .~ '.' ' •"": 

2.2.3.1 A wet detention pond; 

2.2.4. 1 Segregation of roof runoff from parking lot run off and routing of roof 
runoff to edges of Big Lagoon for water dispersemenr; and 

2.2.5 .1 Provisions to assure that no more than 25% ofthe Project-site's surface is 
covered with impe{\/ious material. 

3.1 .Biological Resources 

3. J .I If construction occurS during captor nesting season (February through July), the 
following measures shall b~ implemented: 

3.1 : J . I . A qualified wildlife biologist '~ill 'Conduct a pre-construction survey for 
nesting rap tors within 30 days of the onGet of construction; and· 

3.1.2.1 If nesting raptors are identified on site, the Tribe shall implement the 
appropriate measures, including a set back zone around the nest, 
recommended by the wildlife biologist. 

4.1 Aesth t!lics 

4.1.1 Outdoor lighting shall comply with tile standards adopted by the California 
Energy Conunission and no lighting beyond the minimum necessary to assure 
public safety shail be operated. On·ly low voltage and low wattnge systems shall 
be incorporated in the Project. Shielded and out-off lighting fixtures shall be 
utilized so that no light is emitted above the hotizontal so that sky glow is 
effectively reduced. High efficiency lighting shall emit only naturally colored 
light. MotiotHensing devices, rather than dusk-to-dawn security flood lights 
shall be utilized. Sig11age lights shall he aimed solely at the signs. 

4.2. l No sign larger than 40 square teet shall be tHilized. No signage shaH be directed 
at or visible from Highway I 0 I, Big Lagoon, ~he Merlo Recreation Area or 
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Humboldt Lagoons State Park. No sig11age for the casino or any related 
development shall be located closer than 50 feet from any public roadway, 
including sign age located either on or off the Rancheria. 

4.3, I The Project shall utilize building materials and colors that blend with the 
surrounding natural environment witl1 no glass on the side of the Project' s casino 
structure facing the lagoon or park property. Glass on any hotel structure shall 
prevent tbe emission ofintemnllight to tile maximum ex:tent practicable with 
daytime viewi ng oftlle exterior environment. 

4.4. 1 The Project .shall be h:mdscnpod with native vegetation. Native vegetation means 
plants from local genetic stocks within Humboldt County. If such plants are not 
available, then native vegetation from genetic stock outside the !ocn\ area may be 
utilized but only ifit is from within the ·adjacent region ofthe fl<>ristic province . 

... . ..•. ··:··~-~--.-.·· · ·- .. ~"·.--···~· .~··'··-··· ···N&-plant-spea-ies-Hsted-~·pn~l>lema#e;'-a·~~netxious·weed.!-·or--invasive by·the .. ," .. , ...... ~··.-· ·-··· , · -·­
California Native Plant Society, the Califorrtia Invasive Plant Council-, the State of 
California or the federal government shall be planted or allowed either ro interfere 
with the native vegetation's visual Rcreening function of the Project fi·om the 
lagoon or the park or adversely affect park, ecological preserve or recreation area 
resources. 

4.5.1 The Project casino and any necessary infrastructure shall be 80% screened from 
public viewing areas located in the adjacent park and recreation areas, us well as 
from Highway 101, by the overlapping planting und pennanent protection of 
vegetation 15 to 20 feet high that is nl!tive to the area·. The Project hotel shall be 
free standing and separate from the Project casinq. 

4.6.1 No portion of any Project building or infrastn.1cture shall exceed 30 feet above the 
highest point of a foundation or three stories in height; whi.chcver is less. With 
the exception of a 50-car valet parl<ing lot screened from the lagoon by the casino 
structure, all parking for the Project shall be located below the existing grade of 
the site; 

4. 7.1 No portion of cmy Project structure shall be closer than 100 feet from the Iii-foot 
contour line in the lagoon or 15 feet from any State recreation area properry line. 

5.1 T rnfflc nnd T r:msportntlon 

5. 1.1 Access to the Project fTom Highway 101 and Park Road shall meet all State nnd 
federal standards relevant to a project with the Projecr's projected traffic volumes. 

6.1 Noise 

6.1 .1 No noise shall be emitted by gaming, other entertairunent, food service, or 
perfonnance activities occurring at the Project at any time that is above cunent 
ambient levels. 

6.2.1 Quiet construction equipment shall be utilized. 
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6.J.! Construction activities shall be limited ro the hours fro m 7am to 7pm. 

7.1 Air Quality 

7, I, l To control constntction dust during the grading and excavation phase of the 
Project, the following mitigation measures shall be implemented: 

7.1.1.1 All material excavated, stockpiled, or graded shall be sufficiently watered, 
treated, or covered to prevent fugitive dust from leaving the property 
boundaries and causi ng a public nuisance or violation of an ambient air 
standard. Watering should occur at least twice daily, with complete site 
coverage, preferably in the mid-moming and aft.er work is completed e11ch 
dny . 

. ....... ,,;.. .... • - ••• . • .. ·-·-··· .,..7 .. l.2.L ... AlLareas .of.th.e . .'litc. (includi.ug .. unpa.'led. r.o.ads.)..with Y.ell.i~ ill.lr.a ffik.shall he ...... . 
watered or have a dust palliative. applied as necessary for stabilization of 
dust emissions. 

7.1.3.1 All on~site vehicle ttaffic shall be limited to a speed of l5 mph on unpaved 
roads. 

7.1.4.1 Access roadways sha 1l be swept if visible soil material is canied out from 
the co11stnlction site. 

7.1.5.1 All inactive portions of the construction site shall be covered seeded, or 
watered until a suitoble cover is established. 

8.1 Wnte1· Supply 

8. 1. 1 The Project shall have npproximately 300,000 gallons of on-site water storage for 
emergency supply and fire protection. 

8.2.1 Wastewater disposal activities shall be located a minimum of l 00 feet from any 
active water well. 

9.1 Waste Water 

9.1.1 The Project shall have a tertiary wastewater treatrnent facility. Tlle faci lity shul! 
meet all stute nnd federal water quali ty standards applicable to projects in 
Humboldt County including, but not limited to, leach fields that are able to treat 
the .:11tire wastewater outpllt of the Project and a reserve leach field or leach fields 
of the srun~ size. Both the reguJur and reserve leachfields shall have a percolation 
rare capable of safely bundling the expected wastewater load. An effec!ive 5ludgc 
disposal plan shall be implemented. The Project shall be monitored and inspected 
in accordance with section 12.3(b) oftbe Compact. The Tribe shall ensure that 
such inspections occur 110 less than twice yearly. The Tribe shall comply witb 
any requirements imposed by the inspecting entity. A wastewater system operator 
shall be present at the site or on call 24 hours a day and present ar the site at least 
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20 hours per week. In the event of a sewage spill, the Tribe shall immediately 
notify the state, county, nod federal health inspectors referenced in section l2.J(b) 
of the Compact nnd take immediate correct~ve action in acco rdance with 
applicable law nnd this Compact. 
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Holland+Knight 

February 20, 2008 

.Andrea Lynn Hoch, Esq. 
tegal Affairs' Sectetaty 
Office of Governor ~old Schwill7.eneggl}r 
State Capito! 
s~cramento, CA. 95814 

ret w 696 2400 
Faw 213 896 ~450 

Holland & Knight LLP 

633 West Filii\ Slrut. ~l$1 floor 
Lo• Angelu. CA 90071-204() 
www nklaw.com 

Roty E. Oilwt9 
213896 2'JoJ 
rary.dilwo~taw.com 

RECeiVED 

n:a 2 zaaa.-
Oc .:. 
, ··l<:~ J. Engstrom . 

..... 

f. 

Re: Revised Draft Gaming Compact between the State of California and the Big. Lagoon 
Rancheria 

1
'· Dear Ms. Hoch: 

Please find enclosed our revised draft of rhe proposed gnmiog compact between lhe State of 
California and the BiS Lagoon Rancheria in preparation for our negoliation session on February 
25, 2008, in Sttcramento, California. 

T11is draft compact should not be considered a response to your letter dated January 3, 2008. We 
will be providing n written response to lhat letter ·unullr a se-parale cover. 

Please let me know if you have any questions or comments. 

Sinct--rely yours, 

HOLLA.>.iD & K..~IGHT LLP 

Rory E. Dilwc:g 

\'irg1l \ 1oorchcad, Cr.ainnan 
Peter J. Engstrom. Esq. 
Jerom<! L. Levine. Esq. 

).U:s••~ • !lotlt'..,.-l:r • 9el!Ofl • Ctuca~o • f')l't .audtrda;o • )ll(kSOn'itil<!! • La Al>g.etu 
M,.mi • N•.w 'fork • N!>l"tl-.e<n V"9'""' • Ort;)lldo • Pot1wnd • 5.1~ ;=,.tlO,(o 

TaUol/'~j,SU • r~~ • Wu hons:on. OC. • Wo~t ?;t;m !!u c:-t 
8••Jtny • Car~as• • Mc•ito City • iol Avi·•• • 'Repruolll<lr~ Offi'~ 
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TRIBAL-STATE COl\iiPACT 

BET\VEEN 

THE STATE OF CALIFORNIA 

AND THE 

BIG LAGOON RANCHERIA 

•• , • "' • ., • I 

{ 
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TRIBAL-STATE COMPACT 
BET\\'"EE~THE STATE OF CALIFOR!'t1A A:\'D 

THE BIG LAGOON RA..'iCIIERIA 

The Big lagoon Rancheria (che "Trib~"). a federally recognized Indian tribe, and 
the State of California (the "State") enter into this tribal-state compacc pursuant to the 
Indian Gaming R<!gulatory Act of 198& (lORA''). 

PREA~JBL.E. 

WHEREAS. Rancheria ~ 
~Atigt:~el!s t& g~a ~ag m& eea5thne e' t!~:~mbeldt Ge!Iu~;.e~u:uigue\is £a IDe 
Haay A. Metle &&(ll'e&liea A1=ea · adjs.eMt:-te th6 Bi·g.LageeA -Ce\m~-~k. &Ad aeres-s !he 
l~geee ~m I.J\tmheldt •be$etW Sta~~~"Ran·~-1),9pl!·"t are .. J®ftted jlf Hym!?oJm 
CO:\IntY· CahCom1a AQd-pyer!ook » laggon JcnQwn ~ "I!fg•ygwfi .. and 

WHEREAS, the Tribe seeks to establish a wort aM. casino on the kl~ 
coastitute. the Qi$ La~e~~ ~-~~heri~lth.t~ct.toJbe h1U$~f,{l\!-aPJlilt t~WJle Cndjho . 
On:roJag·. B.R~Al.OFY =·2tl·2§& (\?·tJ09.ti22· ~~d;tlcd atJB~~M.C.Ii~ec; q~~p es ss;a •. 
eo~ 25 p:S!C· :§m· W)l et s~g,l !hs~f'l~A ''J.· n~~speqfi&JoontltiQ',Qt:;~~ 
1mdcasmo Ja! referenced h¢~lP 'llS:fhe "S!l~":. an 

['MJIJI#m/,u,. WJ(i{l.iGil:i(I.IIS »B~r~l.QP~ 

MfS:lU3. • ..; .a.Ml t&a 'eft:he ee!Usir.•e (igAt& e9Jeye6 ey me Tri9e te 6fl8ate ia 
ee~~~tties antl.te epefll£8 lha Gamiftg D~owie~J5 GtJeei#ied he£ei£, &ltd l:fte 
~ ea.. 'L ~really lhe Slllle ia geea faith:~nretialiens lhe Tribe 
aas 8g£eedptillel a:lta, l() preYide te the Stet-e-en ft SO'Ie«lig!l te,.• §9~'$iga!&aSl!i, ~. (flit 
~GVef\1!& eentfllM<tlB freft{li&4Gm~$Vit<~ '~ . 

~~~r:=s~~~=i~~~J:~!;ir.fk~=~o 
~~~~rt:- suffi~tency. ang strong lilhel eP'4UiltT.l¢nts: r;o J,?J'Ovide a srnrurorx lidm 
fguegul;lion pf Indian gaming ade,guaJ~ to shield jt fwm opwgizsd,,dn)Q And orbg · 

~::!:!!:;:~~~=:i\~fi#:tt1=~tZ9~l~! 
~1i'.:trusu: ..rH1.n1Aica: mid t&> ci~1h~Jbumbl1$hmeiJt pf iW jndepend~pt fcd'iral 
i~rY--ricy fo(, I!WI!Ule <m- Jm!iQ lllm'J.;. !J)e Ngt!WjaLil!dj!lJl Gajjtjng 
,Cg,mmjssioJJ....i~C.S•ary to me;,;~o~m§ionnl CO!l£S'WSi and 

-~-~->i!.lliBEd,S. -~ s~~~~lWl~kJ~J.og.(~hL<mSliP.W~§~ 
in.JQFA~JJ.Jlll,!!l.LQ.Carlo.n,gfmtllt.o..r~u:i.idi~~ll.~~~~~!h~.iiru 
invsllyesl; the flidem1 gQv~cn(Wlr.Jhe. $t;;l.r~)ll ~.:hi~b a li®r bi!.Umt~..,~d.~...U~~t 
W m~~ .. lll.zamituutctiY.i.r!c,hlawful,m ~J~1o.~.ill~~.l.x::!''"~.&lli.z..~ 
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\VHEREAS, the Tribe and the State shan:: a joit1t sovereign interest in ensuring 
mat tribal Gaming Activities arc free from criruinrtl nnd other undesirable dements: and 

WJffiREAS, this Compact will afford the Tribe primacy responsibility over the 
rcgulatkm of its Gaming ~Facility and will enhance ~Il:ilwJ 
~conomic development and self-sufficiency; and. 

WHEREAS, d1e State and the. Tribe have therefore concluded that this Compact 
protect~ the interests of the Tribe and its members, the surrounding community, and the 
GaHf.Rmi.~ Rublic., 1¥1d .w.m pr?mote and se!==~rc long-~er~. stability, lllU?l,al .~espect, and 
mutual benefits; and 

WH.EREAS, the State and the Tribe agree that all terms of tltis Compact are 
intended to be binding and enforceable;.a.rul 

Now:nmREFORE, the Tribe and the State agree as set forth herein: 

SE~J.tO~J·.H' .P\!f~I·O~~ AL~Q!}JECTI.VES, 

~@o 1.1 The terms of this Compact are designed to: 

(a) ~~a mutually rc~p~tful government-to-government relationship · 
that will serve the mutual imcrests of the parties~. 

(b) Be~rele~g~ and implement a means of regulating Class Ul Gamiug to 
ensure its fair and honest operation in a way that protects t:he interests of me Tribe, the 
State, its citizens, and local communities in accordance with IGRA and, through such 
regulated Class nr Gy.p1ing, enable the Tribe to develop self-sufficiency, promote tribal 
economic development, and generate jobs and revenue to support the Tribe's government 
and its govemmental services and programs-:. 

(c) Pr~p.rnmru~ ethical pmctices in conjunction with .~uch Cinss III 
Gaming. through the lic0nsing 3nd c;mtrol of p.:!rsons and ,~ncir.ies ..::mp!oy~d in, or 
;:>rn\·i.:Jing good5 and services co, the Tribe's G<1111ing Oper~tion, pmt~(.'l ag;:;inst rhc 
pres~nce or participation of persons who,;e <:rirr:;nal backgrounds. rcputario:~:~. cht~r3C!er, 
~'r associations ma.l.:c chcm IJi'l:iUitablc for p<.!rtictpatior, in g~uning, thcr~:by maintaining a 
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OFFICE OF THE GOVERNOR 

May2, 2008 

Vla Facs{ml/(1: (415) Si6-3 099, Ef6Ctron~ & U.S. MaiJ 
-Pe{er J.. Engstrom,-Esq. 

Baker & McKeniie 
Two EmbMcadero Center. 24111 Flr. 
San Francisco, California 941 t 1-3909 
Qet'er.i.eng$1TI)Ili(al;biikvmet .. cp.m; 
~ . -- . . . 

Vla Facsimile~ (113) 896·24S(J, Electn,mic & U.S. Mail 
Jerome Levine, Bsq_. 
Holland & Knight LL.P 
633 W 5th St 21$' Flr. 
Los Angeles. CA 90011·2040 
jem.levine@hklaw.com 

Re: Big Lagoop F.Mcberja 

Dear Gentlemen: 

Thank ycu for your letter dated March 2l, 2008, whorein you O\ltlined Big Lafioon's 
position en the location and seopo of the Tribe'~ pmposed ga:ating·hotel facility. Sinc.e sending 
this letter, you have asked for a response in advance of our May 6, 2008 meeting. In respo1JSe to 
ycur request, ram writing t.ltisletter. Please be informed that the 5tate's offer contained in tllis 
letter is c-ontinaent on the Goveroo~'s final approval. 

in summary, the Tribe proposes that a gaming compact provide for a frut phase with 
room for expansion in ~ubsequont phasci. For the tin» phase, the Tribe proposes; (1) a casino 
with 350 gaming device&; (2) a lodge with at least l20 ~estroon1s; and (3) aU amenities 
assor.iated with a. modestly· sized, upscale facility. Your letter statM th.a:t the Project 'W:ill be no 
xorc than 5 stories tall a."ld design~:d to be compa.ci.ble with the surrounding landscape at :Big 
Lagoon. You also )tate that the wastewatcr ~reatment end parking would be c:ootair.od witbiu the 

GOVERNOR AR~OtD SCHWARZEXECiG[R • SACRAMENTO. C.A!..!FOR~!A 9~8L-4 • {~16) H5 · lil-'~t 
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t5:39 GOVERNOR ARNOLD 5CH.JARZE~GGER ~ 415 S'?b 3099 

Peter J. Engstrom, Eaq. 
Jerome Levine, Eiq. 
May2,2008 
Pages 2 

N0.361 

approximately 20 acres oi trust land cunently held by the Tribo. Your lenct also states. that the 
compact should provide for future expansion, bu.t does not include a.ny provisions thai address 
futtue expansion. 

W{tb respect to compw:t provisions r~lated to the siting of a casino and related 
developmen~ the Stato continues to ofkr the opportuo.ity to axplore using :1 site other than the 
Tribe's nncherie. fur the location of a ca.aino and any related development. This prefererule 
stems from the State's vital interest in pres~rving and protecfuliJ, fur present and fururc 
· g'C:Detiti:on;J;'CfiVirotimemalWsigmficant Stat.ne~o'Uttes ·tocated a:dJacenuo the ra.nchen~:.In. th.i& ~·.­
regard, the State has been approached With a cou-ple of opporrunities.. While your Iener states, 
for the first time, that the Chairman is not interested in possil7le alternative sites, if the Tribe·is 
interested in exploring these opportunities, please let me know .. I can mange a meeting with the 
.iutercstcd parties at a mu.rually-convenient ~ime. 

In the S~ate 'a January 31, 2008 letter, the State offtsred a unique tbrec-tiereds.pproacb, 
which focused on alternative 5itcs and only addressed the Tribe•s rancheria. site if the 
contingencies for the altero.ativo site& did not occur. Based on your March 21, 2008 letter, the 
Tribo has rejected lhiJ a:pproach. 

Due to the environmentally sensitive na.tlltc of the Tn"be 'a rflXlcheria £ite, the State is 
willing to agree to a ma.ller facility with the: fullollling ec~nomic provision$: 

( 1) Authorization to ope::rat: up to 99 a:mling devices 
(2) A .SO--room hotel 
(3) Geographie excluaivity of SO miles 
(4) Revenue contribution to th.e State as follows: 10% of annual net win from SO to S:SO 

million; 14% of annual net win from over S50 to Sl 00 miUion; 18% of annual net win 
from over Sl 00 million to S 1 SO million; 22% of annual net win from over $150 million to 
SU>O million; and 2.S% of 9lU1Ual net Win for over $200 million 

(S) Tribe continues to receive annual RSTF payments; with tha condition that these monies 
cannar be u.c~ed for any gaming or ga.r.aing-related activities. 

With regard to the siting, it appears that the State Ar.d the Tribe have a difference of 
~pinion on the eligibility of the ll·aae parcel for gaming. It is the State's offer that the compact 
provide: th11t 11 ces~no could be cousu:uctild and operated on the original rancheria (''9 Acre 
Parcel") and a casino-related hotel on the Tribe's post-1988 trust lands (''11 Acre Parcel"). The 
State is willing to work with me Tribe on detecrnining the best configuration to mi.nim.izo w 
adverse im.p~t on the lagoon. 
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Peter J. Engttoom, E~q. 
Jerome ~ville, Es.q. 
May~. 2008 
Page '3 

~ ~ . ' . 
With regard to ~y··d,~:v.~t~pfu~t ~{th.~ Trllje·~~~ch¢~ ~f~: ¢.C, State's ianu~ j 1, 

2008· !etterfucludes -.li'~'t·Qf'rl'ev4!~;p¢~t.C6.n:Hh:lhnlfafuqb:Cd ~i:l ~p~ilix A .. :B~eauso you 
have provided us with. no nC:.W ezivlthrime!itlii Ulfonnatiou abo \it th:e :rite' to su·gg~ otherwise, the 
State eonttnue& to be~eve that the~a canditio.ns are necesUI)' for the devel'o}lllle'ilt o! a tribal 
casino and hotel facility on lh~ Tribe~!i TaJ;~Cheria·due to the environmentally sensitive nature of 
tho ~;-itc. 

Finally,.as to the retllaining non-economic provisio.os, the St.a.te :proposes that the parties. 
uiie the mo&f receritNorth Fork·compa:erfor·its discu.ssions:· ·As you·know,·the North Fork 
compaet was signed an Monds.y, April 281 2008, 

Thank you in advance for your consideration of tho State's proposals. We took for:wllld 
to discussing these proposa.lf; at our 'May 6-a-. meeting. 

·r ·· ,·~ 
AN REALYNNH 
Legal Affaus Secret 
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OFFICE OF THE GOVERNOR 

Peter.). Engsti:om, E.~.q ... ... 
Baker & McKenzie 
Two Embarcadero Center, 241

h Fir, 
San Francisco, CA. 94111-3909 

Dear Mr. Engstrom: 

:--J'ovember 19, 2007 RECEIVED 

NOV ;, ·.· 2007J 
. Peter J. Engstrom 

At our second compact negotiation session on October 25, 2007, you requested that the 
State provide the Tribe with proposed language for compact provisions that would be un~ffected 
by the actual siting of the Tribe's Gaming Facility. Responsive to that request, the State has 
prepared the enclosed working draft for your consideration. Final language and tcnns will be 
subject to the Governor's approval. 

Presently, we have scheduled our next negotiation session on December lOth. Tf, after 
your review, the Tribe has proposed changes to the language in this document. please send the 
Tr.ibe's proposed changes a few days before the scheduled negotiation session. This will help to 
ta!;ili tate a. discussion of those changes. 

Regarding the siting of the Tribe's propos..:d Gaming Facility, you will see that we left a 
placeholder in the enclosed draft for language to be added once a site for the Gaming Facility is 
selected. In addition to considering the Tribe's proposed Rm1cheria site, the State is interested in 
~xploring possible alternative sites and would like to discuss these sites with you at our next 
meeting. Once we address the siting of a Gaming Facility, the State can propose more detailed 
compact language addressing the location and related topics. 

I would iike to reiterate my appreciation tor Ch:~irman ~loorchl!ad's ~racious hospitality. 
on Ocrober 27. 2007, in taking the rime to ~rive us a tour of the proposed Ran~heria site, the 
lribe's f 6 acres held in fee loc.akd on the lagoon between the Hil!ry \lkrlo RecreatiOn :\rca and 
th.: Cot1nty park, and the tive :1cn.• parcel the Trihe seeks !0 convey co the L'nl!ed Srates in trust 
ibr the Tribe that is located at th~ comer of Park Road and Highway t (J !. Personally vicwit ~ rhc 
resource$ at Big Lagoon prov!ded me \vith a real-life context for discussing rhc Tribe's propos<.:J 
Gam ing Facility on the Tribe's R:mchetia. 

BL000673 

Supp. ER 140 



! 
' 

·' ·~.· . 
' '·I\ 

Case4:09-cv-014 71-CW Oocument82-1 Filed06/17/10 Page3 of 52 

Peter J. Engstrom, Esq. 
November !9, 2007 
Page 2 

Should you have any questions, please fe.el free to contact me or Sylvia Cates at t916) 
445-0873. 

Enclosures 
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OFFICE OF THE GOVERNOR 

January 3l, 2008 . 

Vi~ Facurnile(415) 576-3099, £/er:lranlc ,\fail & U.S. Mail 

?e~er ]. Engstrom, Esq. 
Saker & McKen2ie 

• ¥ 

Two Embarcadero Centet, 24Ut F1oor 
SM·Fr:lJIGisco, California 941 U-3909 
.;!1:\cr,j .engstronl@)bakcr:n~m 

~1a Facsim iLe (213) 1!96-J4SO, Electronic Mail & U.S. Mail 

J oror.ne Levin~. Esq. 
Holland & .Knight LLP 
633 W 5th Streer, 21'1 Floor 
Los Angeles, C:aiifomia 90071·2040 
J.cm. I.cvjnd~.hk! aw.corn 

Re: Jajg Lagoon Ranchcna 

Dear Messrs. Engstrom and Levine: 

... 

N ou:r third compgc1; ncgvtia~:on stssion on December 10, 2007, we discussed (he Sl:ar(;'s 
Now.:mba l 9, 2007. proposal tor compact l!U1guage addressing non·ecooom1c issues. D1.inng 
the me~tiog. the St.lte and rh:: 'frioe idemi:!ied ao.m.e ~pe\:iiic provisions thar r~q:.me furr;her 
chscussion and clariflcation. ;\.lso. '?vk Levine incicated that the Tribe roay have cdditional 
comment~ after the Tribe ar.d its counsel have compl¢t.:d thetr review ofthe State's prcposal. 
:·h: also S1-<1ted thai the Tribt wou!d like to discuss env•roomemal provtsions s~aratc\y. {n rh.a.t 
r~gard. tiyol\ provide my omc~ w~th some potentia! date~ for Sl;.ch a meeting,,. my assim:;ll, 
Cris'ti Ce:opers, w,;; arrange the ><:heduhng. 

Wtth respect ~c compact previsions rela:c:d ~"the shi11g of a casino and ~~lnted 
development, ,13 mcn:ioned in our November 19, 2007, offer and dis.:us,;c:d in the Dttanoer 
negotiation .:.ession, fr.e S1afe proposes usirtg a ~ite other th<m tbc! fribc ' s rlncheria ~ilr !he 
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locatico of a casino and any r~lated development. This proposalste.Tls from the State's vital 
interest ill preserving and protectin.g, for present and fmura ger.erations, envirot\.tnentally 
signii'il!an! State resources located adjacent to the rancheria. 

We 1.Uldergtand, however, the Tribe's relncta.nc~ to embark on another effort to obtain the 
nec:csnry third-parry approvals ror. a. casino site otber than on Big Lagoon's tru6t lands., given it& 
experience-with the Barstow· proposal·: In an·anempt to bridge the -gap.between.the :rrtb.e.'.s .d~sir.e 
:or 8 col'!lpact that wiU allow ir to construct nnd operate a casi.'lo with the least complicaticns. as 
soon 3.$ possible, and the State'~ desue to protect its \mi.que t\atu.tal resource3 and valuab!t$ park 
properties for the enjoyml!nt of this and future generations, thl) State suggests that me aiti:;:g 
provisions of the compact be structured in the following foshion. 

The compact would provide for three possible lo.cat1on9 for a casln.o md reiMcd 
development, priori tile each location and establish tha sepa.rate and tmiqu.e conditioos under 
which a casino and related' development could be bUilr Md operated at each location. [n our 
pro:posil, the compact would giv{\ .firs.t priority ro development and opetat.ion of a casino an.d 
related development on a parcel we have identified that is located adjacent to the highway within 
five 1niles oftb~ Big Lagoon Rancheria t'Hig,hway Site''}. We can arrange a meeting with the 
owneJ' ~.nd a site vi:>i! to view the parcel. Secood pricrity would go ro the cO'f\struction of a 
casi11o on the Tnbe' s origu111l rmcheria and a hotel on the Trib~ 's post-1988 tciut lands witb tha 
waste water !rearment and all patron ·a.nd employee parking for the hotcH and casino to be localed 
on the iive-ilcre parcel the Tribe owos in fee oa Park Road ("Five Acw!{a.ncheria Site"). The 
lasl prionty for development would go to a casino proJeCl on th(; Tribe's original raucheria and a 
hotel on the Tribe's-posl-1988 tr>.ts! lands with All related parking and other development to be 
split betwe--en those two parcels ("lbncheria Sire''). 

A casino oo the Highway Site would be 9Uthoriud 1:0 operate up to 500 gaming devices, 
as well as a ~ 00-room lwtel 3.1\d related parking. waste and potable water i.ream1ent fsciliiillls. 
The land would be acquired by .an appropriate land use conser:ancy from its prcsem owner and 
then conv~yed to Lne 'C!JiLed Stu1~s in Lrust for thll Tribe in rent.'ll for the Tribe's conveyance of 
the sixceen acres it owns i.r. f~e alcr•g&ide Big Lagoon between the Harry Merlo .Stare Recr:lation 
Arr:a. a."'.d the County Park ("16 Acn:s''). The 1'nbe wouJd aho make an ~nfo;::el'.ble col'l:la<itment 
ro !imit development on ir:~ exiscing raucheria a11d tru"t l~:.nds in lhe SJJ'.Jd cnanner i! agreed to do 
so in r~ru..-n fer tile rijH TO d:::ve!cp on the Barstow s1tc ("Rancher..:l Resrr.ction.s"). Whil;; this 
s.ne would req>Ji.r:: a oumber oi third.·party approvals. it !UTords the Tribe :1 site w;th sigo±ficant 
~conomtc potential, w!ljle protecting the resow·ces at Big I.agoon not only for the public at laree 
but for t.~c Tribe itself. Though some >lnvircruuental col'Jrraim; (to be nego{iated) would no 
dot:.bt have !o be placed .:m site development a.11d operation, the me's loc::tion alongside tll~ 
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highway would solve~ the visillility and acccas constraints the othe.t sites p,osse-1s. In order !o 
provide the Tribe with a:~s\l.rance of the feasibility ofti'Js proposal, before :including this site in a 
compru:t, t:be State wou'ld p{ov\de the· Tribe with letters from the propen:y owner, the acqniring 
cooscrvancy, th~ staffs of Humboldt County Planning Department, the California Coastal 
Com.rni!sion, tha Depanment of Parks and Recreation, and the Oep8.11nlent ofFish & Game 
indic~ting,,theil' S\JP.POrt of the nec;:essn:y conveyances. - . .. ·- -

With such lottet'S fotthcoming) tho compact would provide tbat the Highway Site would 
be the only site upon which a casino could be constructed and operated unless and until, in the 
course of ex~cu.ting a n1uldple escro-w agreement, one of the following contihgl!ltlcies occurred·: 
(a) the propeny o'A'Tler failed to convey tbe property to the conservnncy u-p or. tha S"cr.:.tary of the 
Interior's approval of the cotweyance o(the prop::ny to itle Vui.~d States in trllSt for the Tribe; 
(b) the conservancy failed to accept that colweya.nce llll4 provide the required con~d.eradon to 
the property owner upon the Secretary of the Interior's approval of !he. conveyance oftht 
propetiy to the U.nit."d StateA in rrust for t:be Tribe; (c) the conaerva.ney failed to convey the 
property to lha United States in trust for the Tribe upon 'be Secreti\ry of the Interior's ap\)rova.l of 
the acquisition otthe subj~ct ptoperty in trust for the Tribe, the Tribe's conv~yimce.of th~ 16 
Acres to the conservancy; the Secretary's approval pursuant to 25 U.S.C. § 81 ofthe 'R.ancheria 
Restrictions and the Secretary'~ ~pltlVill and Federal Register Publication of notice: of tho 
apprcval ofth6 comp,acl; (d) the H\Jmboldt CoWliY Bo-,i~d o{ Supervisors fai-~ed to appro,vc any 
retJuired S\tbdivi~i Ol) .of the property; (s) the Califon:~ia Coastal Commission fai led to approve: 
any required subdivision of the property ot any r~uin:.d consistency detem1in.alion pursuant lo 
the federal Coastal Zonc· Manage~wmt Act for conveyance of the property to !he United States; 
or(() the Govemo1• fail ed ro concur iu the conveyance of that property to the United States for 
the p·urpose of conducting gmling. 

In the event one of tllo ~e ~onringencles occurred, rhe compact would prov.ide that a 250-
d.,vice casino could be: conmuct:d end ooeraced oo the original rmcheria ("9 Ao...-re ?arcel") and 
a 50-room casino-related hotel could be ~onstructed au !l;,e Tn'bc '~ past-1988 trUst la.-,ds (' '1 t 
Acre Parcel"), but only 1 f nll parking lata for patrons at1d employees t~s welt ~s the waste water 
tre:ttrnellt plar,t and leach fields for the cas\ no ~nd hotel w.:r~ located. on the tivo-.acrc parcel th~:: 
Tr:.be owr.s in fee. on P ;uk Road and only if lito ::ond1t1oos set fonh u1 Appcr.dh A are met. 

If, how-ever, ~itl:er the Califorai~ Cc:l.Stal Co~:U-=llss:on, Humboldt County or :my ol;,.er 
Stale or loco.! ag::ocy fni l3 to proYldc a required approvnl for the use of the n"e·ac.re parcel for 
pa'!'king. a was!e watar tl'earmem fad~~ l~ach!ields or iht: ihuttling of pa!rons a."ld employee.i to 
che casino or hotel fram dlat prcperty Within two yeats of the date that agency has received whilt 
1t deems to be a comple~ed applicntion for s~;ch app!oval from the Tnbc (cxc!udlng the time for 
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the ~onclu&ion o( any litigation that might be filed), t11e compact shall provide that the Tribe may 
~onstruct and operate a 115-device casino on the 9 Actc Parcel and a 50-room hotel on the 1 L 
Acre PW'ce! along. with nny olher re.lat~d facilities bm only so long as atl the conditions for 
dc:volopmcnt of tho Fiv~ Ac.n:iRancheria site sec forth in Appendix A are met with the exception 
of conditions that are :.-:pecific to :hat ~ice and the additional require.mem chat any parking for 1he 
casino <Uld ho1cl is 100 percc.'tl.t screened from public viewi!lg areas locared in adjacent park and 
~creation· areas;· as·wcll·as irnm-Hil5hwa-y UH ,-by the ov.etlapping.planti.ug..and pwuanent. 
protection of vegetation fifteen to twonty feet high thac is native to the area. 

With respect to the revenue sharing and' uther economic proviswns of a compact, the State 
propose£ the following for each site locutjan: 

l. The Tribe shaH be surhorlzed. ro operate up to-500 gaming devices. 

2 A l DO-room hotel shalt be a.uthoriled at the site. 

3. The Trib~ shaJllwve geogrnpbic exclusivity of SO miles. 

· .1. !n considc!ration of exclusive ng.hts to operate gamins devices, the Tribe shaH pay 
the State. the following percentages of irs net win generated from the operar·io.n of 
a!l gaming dovicc4~: 

Anmtal Net Win Perc enrage 

$0-$25 million 14% 
$25 million to $SO mi\li011 16% 
550 mi·nion to S7 5-.million 20% 
S75 roillion to $1 00 million 22% 
Over SlOO million 25% 

5. TI:e Tcil.le shall pay .1 per-device :ee, rlle a.'lloum ~o b~ disc~•ss:.'l'J, to the RSTF. 

.~ive-Acr~nc.heria Site. 

The Tribe 3hall be authonzed to op\.'T~tc up co 250 gaming d;;vices. 
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2. A SO· room hotel shall be authO\ized at the site. 

J. The Tribe ~ball have geosraph:ic exclusivity of 50 miles ... 

4. 

Annual 'N~t Win 

SC-S2S mitHon 
S2 5 mi ltion to S50 million 
S50tnillion to $7; nrillion 
S75 million to Sl.OO million 
Over S'l 00 mi Ilion 

:),. RSTf co be di!icl.lssed. 

12% 
14% 
20% 
2·2% 
25% 

-··· · •$ 

I. Th~ T\ibe shali be autliori~ed to op~rate op to 175 gamrog devices. 

2. A SQ.. room bote:! shall be a\tlhori·zed ·at the site .. 

3. Th¢ Tribe shall have geographic exc!usiviry of .50 miles. 

4. 1n consideration of e-xclusive righls to operate gaming dsvices, the Tribe sha.il p11y 
the State the £o Uowing perceutages of !:s net win genera red JYom the operation of 
all gaming devtces: 

$0-S25 million 
525 million -;c S50 million 
S50 r.odiou to S75 m:Uion 
£75 mi!uon to SlOG million 
Ova S! 00 miHlon 

P;;rcanta2'~ 

1.2% 
\4% 
20% 
22% 
25% 
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5, RSTF to be di$cussed. 

1 1:,.Jo -.. ·o:,..J 

With resp~t to class IT· gaming, the State proposes to molude language in the camp act 
similar to the t.ext of section 4,3(a) in the previausly-negoliated compact between the Tribe and 
i:he State, tailored to these particular s!'tes. 

Thi:din~l1'ermi ·af 'a·corupactwe; ·of course;·subjeGt:to-tl:le·appnwal of thcr•Govemor. We­
look fcrward to yout response to· this compact proposal. 

BL000796 
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Appendlx.A 
Developtu~.ilt t!6ndlt.iont 

Rancharia· SUe 

I. Patrons a.:td employees l!C! notpenaitted to drive to t:h~ t:asino or hotel but an~ required 
:nstead to iiike a sliuttl= from the'par~n.g lol to the easino and hotel. 

2. No portion of the ::asino structure, hotel srructures, or an)l other development is closer 
than 200 feet fr9ro U\e l8·foot contour liue in the lasoon or 30 feet from any State 
:recreation area property. · 

3. ~o portion oftho casino structure, the hotel structure, or any other development exceeds 
30 feet above the existing gi'ado of the propeny and liO $tl'ucture consists o!more tl'L1U1 
r.v.9. ~tpqes. 

4. Any second story o.fa-ci.smo ofno'te}"SU\ic'fill'e ine1'back·.five .feet· from.tbe .tide of.. the. 
first stOJ:ybu•lding facing Big Lagoon. 

5. All stroci'Ufes use building materials and cclors that blend with..lhe surrounding natural 
environment with no llass on tl\.e side of lhe casino structure facing tho lagoon cr park 
property. Glass .;)n tl>.e hotel structUre possesses properties that prevent tbc dl'Jission of 
internal light to the maxunum extent practicable with daytime viewing of the ffXterior 
environment. 

6. The casino and any infrastrucltu-e or hotel or casu1o related sm1ctutes a1·e 100 pet-cent 
~c.reen~ and the hotel s\roct~ alone is 80 percent screened from public viewing arccs 
located in adjacent park and recreation areas, as well as from Highway I 0 l, by the . 
overlapping planti.ng and permanenr protection. e>f vegetation fifteen to twenty feet high 
that is native to tin~ area 1 

• 

7. All native vegetalion is maintained ln good cond~tion throug!::oul the life of the casino 
and hotel st1"\lcture.s, t r any ot' the exi'sting trees or any of the: 1rees and pLan rs to be 
planted die or become decadent, rotten. or weakened by decay· or disease, or are 
removed for any reason, they are replaced lll·kind or with nat1ve vegetati0\1 that will 
grow to a similar or greater he\'ghr. 

8, No plant speci~s listed as "proolemaLIC," a '1noXiO!lS weed .. or in\•asive by the California 
Native Plant Society, !be California Invasive P\<mt Council, the State of California or 
the federal govemm.~nt is phmte4 on ejther parcel or allowed either to interfere with the 
native vegetation's vU;ual screening fu.nction or adversely affect State pa:rk, ecctogieal 
pl'eservc or .recr~ation area. resources. 

9. >lo mar~ than 25% of ei~her pllc.el's surfaJ:e is impervious. 
: 0. Release of stonn water to the ia~oon does not exceed the r.aturDI rlte of ntnoff. 
: t. Stormw.m:r O',Jtfalls and g\ltlers ~n~ diss.i?ated. 
!2. The waste water trea.rment :"ac.ility and any l:!achfi:lds meet Reg;onal Water Que.lity 

Conrrcl Board Sta.1dards. Those ~tandard.s, i:acl\•de i>u: are :10t limited to: 
i. (..each!it:lds are able to lreat t11e ernrre was;:::wald' o\~tp,lt of a (aci!i:y and 

there mus.t be a. !esave leachfield of the same size. 3o1h the regular and 

.Na\w~ vo::ge-!4(\0n :ne.~n~ pl~nls irvrn lGC3i le:lerLC Str.Cks W\~.il\ H~Amb.)ld; Coll.'\ty If o:uo::b pla."l\.1 ~re Mt 

~V;\LhbJc, t.\en 1\:.tiVO vege\At;Oil froru jliiOt\1: l(OC\: C>•..1:~1c!e che toea! ~tea, but from '.1/HlYJ:I tl~ >J.dt~Cent rcgiOil Of:lle 

!lor.stic prov!%1Ce ll"~Y be \!std. 
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r~serve leach:.fields must ~ve a pe;colaiion rat~ capable of safely handling 
the e~pec·~d wast~wateJ: lo~a. 

ii. An ef;f~·ctiv.~ was(~wate~ ~iJJdg-e disposal pim must be irnplerne'llt::d. 
m. A c~<ii~wi.n;fi:'ntity independent of trib~ t;ontrola.rid eqlllval::nt io 

Regional Water Quality Control aaar~ monitl5rieg of the facility must be 
in place prier to opcnrtiiln and permitted to inspect the facility at lea.;:t 
twice a year. 

iv. The following monitoring system must he utilized by the reviewing entity: 
1. Wast:!water systero monitoring 

a. Param~ter Ir.tluent 
h. Flow ®1d) Continuous 
c. BOD(mg!L) Monthly 

' ~· d:·"' ·TSS·(n'l'g/L-} .. ~ Monthly . · ... 
e. Turbidity (NTU) 
f. pH 
g. Total Kjedldahl 

Nitrogen (mg/L) 

Monthly 

h Sitrate-Ni[logcn (m&fl.) 
1. Tot11l Coliform (r..f.PN/lOOml) 

2. Gt'oundwater Monitoring 
Location 
Dispos-al Awu 

Effluent 
Continuous 
Montl1ly 
Monthly 
Coatin\lou.> 
Monthly 

'Monthly 
Monthly 
Daily 

Water w::lls un site 
Warcr wells nearb~ 

Water level(ft) Mo11thly (winter) 
Nitrate-Nirroge~(mg!L) quarterly 

3. Sunace Water Momtorlng 
Location Pnr!lll\eter Frequency 
O~\th11 ofwct detention basio Total Petroleum 

4. System. Opcrz.tor 

Hydrocarbons (ug!L) a.fter rcin 
TSS {mg/L) a.lter rain 

a. Tlu:: wastewater syst:m opefator musr be a licensed class 
m operator on call 24 hours pzr day at1d on site :lot least 20 
houn ~cr week. 

b C~:~sln.o Shutdowr, 
1. Tne casino mu.~t hl'l ~hut do\vn in the event of a. 

sewage ;pill 

13. AreM d.istwbed dur:og constrJ.cllOn gt3ciittg withir· l.OO feet c( the l ~-.fuot contour :ine 
must be reston1d LO origmaJ conwurs ;md. replanted witl: nat1ve vegetation. 

1..1. ;)evclopmeot and cons!J'Uc!ior, shall rnillim.iz:: C·UI a.'ld fill oper~tions and erosion o.nd 
sedimenta:~on por~mia\:;!hraugb. construction oflernporacy and pr.::Imancnt sediment 
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basins, ae-;:dw~ or p iarum~·ba.re son, diversion ofnm·Qff away fi·om graded areas and 
avoid&"\ce of gritSjJl.$ dUring the rai~y se~n (No"Vethber thr¢u~h April). 

15. Pa,king, the was·te wa!er·'i':teatm'ent·P,·t;,mt arid any oth~r' so:unrui~S' on !he five-acra parcLI) 

are scree:qed from trllffi:: on m gliway l 01. 
l6. Outdoor lighting complies With tbe standards .adopted by the Califoroia EDergy 

Com.rnission md no lighting lleyon.d the mi'1immn is operated. No lighting designed to 
attract attentiol). ro the facility i! utilized. Only low voltage and low wattage system~; ar~: 
incorporated in the facilities. Shleldcd and cut~off li~thting .tixtut(S are utilized so that no 
light is emitted above the horizontal effectively reducing sky glow. Proper light color 
and quality oflight are utH\zed wilh high-~fficiency lamps to avoid "unnatl'!ra.J" light. 
Motion-seosing deVices, tnther than dusk-to-dawn security flood lights, .are utilized. 
Si&nage lights are aimed af the: signs. No sign larger \tun 40 squire feet is pennis.sible. 
(See i~g:;· lfall inifpl'3lladdfire(l ·l)y tlle.Desort Diamond·E:-asino:·near Tuscon, Arito~). 

17. No n.O•se th!t is above currc.:nt ambient levels i.s emitted from th~ cuino (}t hotel by 
gaming, other enten:aiomcmt, food serviG.:, or performance: ac tivi ttes, 
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.. 
. No. Date 

I J 1/19/2007 

.. 
·. 

, 

J· 
l 

i 

~~~~ 1 1/2('"" 

i ' I I 
I 
I 

PROPOSALS MADE BY STATE AND lUG LAGOON 
DURING 2007-2009 COMPACT Nb:GOTIAT!ONS 

: .. ~ - ... 

From . To Pr(•pO.~ai 
•• ·1 .. 

-

S1AJ'E TRIBE Casino Site 

/\ndrea Hm:h Peter Engstrom St<~IC wishcrlto explore "pos~ible :1\ternative 
sites." 

G:tming Devices 

Um>1>ccified (Drnft Compact 5ec. 4.1) 

' Revenue SJtnring with the Stnte 

Stale demanded general fund revenue 
C{>ntribution froJlllhe Tribe, amount 
unspecitlcd (Dmfl (:ompuct sec. 4.3). 

· Exclusiv.ity 

Stnte offered the Trihe exclusiv'ity within ils 
"core geographic JTHII'kct," with the right ro 
te~rnim•tc ce>mpact, or tcl'minate revenue 
sharing if such provision breached (Draft 
Comp:1cl sec. 4.5) as purpl)rted cQncessi·tm for 

. general fund revenue sharing. 

Revenue Shal'ing Trust Fund (RSTF) 

State demanded payments to the Revenue 
Shas:ing Trust Fund. an1ount unspecified 
(Draft Compact sec. 5.3) 

Environmental Mitigation 

State l'cquircd prcp!lr<llion of Tribal 
Environmental Impact Report to analyze 
potentially significant "off-reservation" 
enviwnmental imp~tctii (Draft. Compac~ sec. 
11.8,1) 

... ~ ;--
·' 

STATE TRIBE Cnsino Site 

Andre~ Hnch Pr;tcr Eng:;trom. In keeping with its ertort~ lO m(lVe gaming 
Jerome Levine ()penttions off of the Tribe's lands. Stale 

prop<1scd, as a first alternat1ve of a three-part 
propositi. a "Highway Site." With casino to be 
loct\lcd on pl'ivatcly owned pmpcrty locarcd 
five miles from Big L<~goon Runchcria and 
adjaccut to highway. Highwcty site would l ' ...... _._ ........ _ .. __ l_ _ha~~_!tl bs.~t.£.Ciuircd ~~~-!ribc and pl:tCo;':d in !.. .. _, ··-·······...1 ..... ..... 

""f~. .._ 

·I. Citation . 

Engstrom 
Oecl..1!4. 
Exh. 3 

Engsrrom 
Decl., 'll 5. 
Exh. 4 

_ _j 
EXHIBIT A 

Supp. ER 153 
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No. Date Fmm To PrO(lOsal Citation 

·-- -· - trust. 

J Gnmiug Devices 

r 
r--
, 

500 gt1ming devices 

Reveuuc Sharing wiU1 the State 

Swte dernanded genenil fund revenue sharing 
·of "annual net win" as follows: 

$0-$25 million - t4% 
$25 million to $50 million- 16% II 
$50 million t(J S7S million- 20% 
$75 million to $ 100 million - 22%. 

: Ov<.."f $100 mill ion · 25% 
·. 

Exclusivity ' 

Statl! would offer thr:: Tribe "gcogrnphic II' 
exclu~ivity" of 50 miles aS: a conces~ion fur 
general fund reve nue sharing •. 

l · 

Revenue Sharing Trust Fund (RSTI") 

State demanded a pe.r-de.vice fee to be pnid to 
the RSTF, amount to be di&cus~cd. 

En:vironmcntnl Mitigation 

State required arrangement of lnnd use 

I 
: conservancy, ond "on enfor~able 
commitment to limit development em (the 

. Tribe's! existing rancheria and trust lands in 
' the sume manner it agreed to do ~u in return I· 

for the right to develop on the Barstow site." 
State also required obraining approvals tl·om 
Humboldt County Planni ng Department, 
Caltforniu Co1\Stul Commission. the 
Department of Parks and Recreation, and the 
Department ofPish and Game. 

r Hotel R()otn.~ 
I 
! 

lOO·room hoLcl 
! .. --------- - -L_ 

2ll I 1/31/2008 STATE TRIBE Cnsiuo SHe Eng.strum 
D~'\:1., '15. 

I 
;\ndrea Hoell Peter Engstr<>m As~~ ~ccnnd ultcrnative, State pn1posed ''FiVe· Exh. 4 

Jernme Levi ne Aere Ranchcriu Site" - <.:<~Sino would be 
construclt:d oo th~ nriginal ram:heria, holL~t 

I 
would be CI)OSi rm: ted on 11-acrc parcel. 

• parking k1ts and wu~tew,,ter treatment 

' 
______ __[ fa~!l!!_ies ~~·~Juld be lo~;~_tcd on ti\'c-ac;rc p;;.n;cl. 

--
' 
L.__ 

2 
EXJJIBIT A 

Supp. ER 154 
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.. .< : 

No. Date · !<'rom :ro P.ropo~~f: 
.. 

: ··QtatJOn, . . 

Five acre parcel would have to be acquired 
nn<.l placed in trust. 

Gaming Devices 

250 gamiug devices 

Revenue Shnring with the State 

State ckrnunded general rund revenue shurinJ:!. 
of "annual rtet win" as follows: 

$0-$25 million - 12% 
$25 million to $50 million- 14% 
$50 million w $75 milllun- 20% 

. $75 million to $ 100 million · 22% 
Over $l00 million - 25% 

: Exclusivity 

Stu le o f'fen~d the l'ri b1~ "geogrn ph k 
exclusivity" \ll' SO miles o.s a concession. for 
demanding gcncml fund J'even ~1e ~h<iring. 

·(···· 

Revenue Sharing Trust Fund (RSTI<') iii: 
'l} {' 

t 

t 
Payments into thi! RSTF would be di~cussed ' ~: 
further. 

l· I Enviroruncntal Mitig:ttlon Efforts ami 
Design Restrictions 

The Stare required th<1t conditions·of 
"Appendix A'' are met, which included: the 
requirement th·at storm water to the lagoQn 
must not exceed natural run-off: requir-ed 
implementation of wastewater sludge d lsposnl 
plunt; wastewater facilities thnt meet Region<~! 
Water Qu:\lity Control Board standards; 
required that an independent entity must bl! 

. esmblishcd to review ftttility; required 

! 
limitations on plnat species used the sire; 
roquircd that outdoor ltghting complies with 
~wndu-rds adopted by the Ct~lifnrnia Energy 
Commission. 

I I 
S~;ue also required that casino. l'tructur~ must 
be set back ut least 200 fl from rhe lagoon and 

I JO ft from State recreation facili ties; stHlL'Iure~ 

I 
I limited to 30ft/2 swric~ in height; bt;ilding 

I materials must blend with surrounding 

I I environment; native vegetation must be 
maintainc.d and n::placed: st rlK·!ures must he. _j I J _____l :;~·.recned l'rom J,~j~~~.J'.~l!~QS must usc 

-c--

Sf<>fJMSf6602<.0R.I 
EXHHSfT A 

Supp. ER 155 
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Date From To Citation 

fNo 
Hotel Hooms 

Proposal 

shuttfe buses rather than drive to the site. 

L SO-room hotel 

I 2C l-l .-/J_I...,/2_00...,.._8--r.--S-T-t'-~·--n-·:::---1---T-.R-JB-E---l--C-n-s i_n_o_S-.i-te---,..-----------r-~·-n·g--st-n-·m_l_-J 

Andre.a Hoch 

' 

P~er Engstrom 
Jerome Levi-1~1:: 

As a third altemative, the State proposed the 
"Rancheria Site''- c<Jsino would be 
con$tructed on the original rnncheria, hold 
and treatment fa<.: iii tic's would be on 11 acre, 
t~djacent parcel. 

Gaming Devices 

175 gumi]jg dt!vices 

Revenue Sharing with the State 

State demanded generul fu nd revenue sharing 
of1'annual net win" as 1b llows: 

$0-$25 milli(:)rt- 12.% 
$25 rniilion tQ $50 million · 14% 
$50 million to $75 million - 20% 
$15 million to $ 100 million- 22% 
Over $100 million- 25% 

Exclusivity 

State would offer the Tribe "geo graphic 
ex.ctuslvity" ot: 50 miles as a concession for 
demanding genernl fund revenue sharing. 

Revenue Sharing Trust Fund (RSTt") 

Payments in to the RSTF would be discussed 
f'urthr.r. 

Environmental MUignlion Efforts and 
{)csign Rcslridions 

Dec!., 'H 5, 
Exh. 4 

'the S tate requi red that conditions of 
"Appendix A" arc met . which included: the 
requirement tb.u srorrn wutc:r to the lago0n J 

mu~t not exvec:d nutural nln-~lff; requi red I' 
implc u1cntation of wastewater sludge disposal 
plant: wa~tewatcr facilities that meet Regional 

requirl.ld thai a11 independent entity must be 
W:~tcr Qual ity Cont rol Roard ~andards; I! 

I established tO review fa~~i lity; required I i limitation~ on plant spt:C it:s us,_•d t.he site; I I 
- --------···--·-··------·--·······-·----------_j_ _____ _l __ requi red that o~_tdllor lf1thtin~~J?Piic:; witll ___ ! _ __ ,. ____ _j 

4 
EXHIBIT A 

Supp. ER 156 
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No. Date , From To Proposal Citation 
-· 

stundurd:; adopt~d- by the Californill Energy 
C(•mmission. 

State also required that cn~ino structures mu~t 

be set back at le~1st 200 fl from the lugoon and 
30ft from State rcc-rcution faciliti(;.s; :;tructurcs 
limited to 30ft12 stnries in height; building 
malcriuls must blend with sun·ounding 
environment; native vegetation musl be 

I, mui mained and replaced; structurcH must be 
screened from-public view; patrons must usc 

' shuttle buses rather than drive to the llite. 

HoteJ Rnoms 

50-room hotel 
.. " 

3 2/20/2008 TRIBE STATE Casino Site Engstr<lll) 
Ded., '!! 6. 

Rory Dilweg ; Andrea Hoch Big Lagoon proposes gnming. operations on its Exh. 5 

tribal lands (Draft Compact sec. 2.22) 

· GnmiJag Devices ,, 
Numhel' of dev i~·es unspel:ified (Draft 
C_ompact sec. 4.1) . 

·•. 
-=r 

Revenue SJwring with. the State 

The Tribe rejected and struck. out provisions 

: 
requirrng reven\lc shuring (Draft Compact sec. ·! 

4.3) 

Exclusivity 

The Tribe rcje~:t~::d and ~ truck our. pn>visions 
granting exclusi vi ty in ''cort: geographic 
market" {Draft Comp<tct sec. 4.5) 

Revenue Sharing Tn,1st fund (RSTF) 

Pt1yrm:nts imo the RSTF w~lllld be discussed 
further. 

1 l I E11 vironmcnt ul M itiga tlon 
I 

I 
{o 

The Tribe proposed to prepare a Tribal 
En vironmemallmpm;t Report, analyzing 
potentially sigoifi'cant orr-reservation 
environmental impacts. If federal 

I environmental assessment conducted pur·suant 

I tn National Environmental PvliL'y A..:t 

L ___ ...... -·-'-·-····-----·---·'---- ... .......... ............. _ 
-----.- ----' (Nf::?.,(')._sueh rer_~~~~~~~lc!...!?<: d~::ert~~S! ___ _. ... ___ _: ___ . __ _ ..i 

5 
EXHIBIT 1\ 

Supp. ER 157 



Case4:09-cv-01471-CW Docurnent80-1 Filed06/17110 Page? of 10 

·~~~~-J J.hte 
:-T(; 

... ··,.·J·· · . ... t .. 

From . ·.'~r.f1Jl~S~!.: .: . Ctfatlol! 
. - ... 

' su fficient .' {Draft CompaCt sec. J 1. 1) 
. • ' -

4 .1/21/2008 TRIBE STr'\TE Cnshto Site Eng:;trom 
Decl ., 'it7, 

. Rory Dilwcg Andreo Hoch Big Lagoon proposes gaming operations on Exh. 6 
the adjacent II acre parcel of its tribal lands. 

Gttmlng Devices 

! 350 gaming devices 

gnvironmental Mitigation 

The tribe proposed !o limit the structure to no 
more than 5 stories tnll', and proposed that it 
be "dcsigne~l w be ~.:ompariblc with the 
hMvily forested landscape surrounding Dig 
Lagoon." It also proposed that wastewater 
tre:atment and parking would he contained 
within the 20 acres of land huld by the Tribe. 

i, Hotel Rooms 

120-roum hotel 

f-.'-'-
... - .. -

5 : 5/2/2008 STATE TRIDE Cosino Site Engstrom 

,1·: Decl..118,. 
!· 

,1: Andren Hoch Peter Engstrom State again·expressed irs preference in Exh. 7 

Jerome Levine continuing to expltlr<: ";~lternativc sites.'' 

State also offered that casino co11ld be 
constructed on 9-acre ~he, and the hotel would 
be placed on the I l-ucre parcel. with sevcre ~y 
reduced number of gaming, devices. 

·~ Gaming. Oevkcs 

99 gaming devices. 

R~venuc Sharing with the State 

I State demanded general fund revenue sharing 
I 

I of "anmwl net wi·n" as tbllows: 
. 

$0-$50 million- 10% 
$50 million 10$100 milli0n- t4t,Y;, 

i $100 million to $! 50 million· 18% 
I $ 150 mill ion to $100 million - 22% 

I 
Over $200 million· 25% 

I 

I 
Exclush•lty 

I Stat.: offered "geographic exclusivity• or 50 I 
t ___ .:.L- -.--.....--r- ... mi!e~ ~~.!! .. PU"£i~!}~~~:;:;i~J.l>f - -·- - - '----- ---

6 
SFOl'lMSifJ60266~.1 

EXHUJIT A 

Supp. ER 158 

. .. 
:· : 
! 

i 
l 
l 
[ 
( 

~ 

f 
i 
< 
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No, Date F'l'om To Propo&Jll Citation 

··--~--~ 1--· . demnnding general rund revenu~ sharing. 

Revenue Shoring TrliSt Funcl (RSTF) 

State would ullow the Tribe to receive RSTF 
payme-nrs, provided that suc;h funds "cmmot be 
u:-;ed for any gaming or guming-related 
activi ties." 

Envil·onmental Mitigatiotl Efforts and 
Design Rcstrktlons 

.1; The State requirl}d that condi tions of 
1: "Appendix A" are met, which included : Lhe 

requirement thut storm water to the lagoon 
must not exceed n;ttural run-nf'f; required 
implcmentali(Jil t)f wastewater sludge dispo.snl 
phtnt: wustewater fncilitiel> tMi meet Regional 
Water Quality C!_)mrol l3uanl standards: 
required that ~111 i:ndependtmt enti ty must be 
es~llb lishcd to review lllcility; required 
limitations on plant speeies used the site; 
required !hue outdoor lighting complies with 
st.'\ndards odopted by the California Energy 
Commi~sion. 

State also rc<Juired that casino s;tructures must 
be set back at least 200 ft from the lagoon and 
30 n from State rccn~-ation t':1ci lities; structun~s 

limited to J Oft/2 stories in height; building 
materiuls must blend with :\Urrounding 
environment; nutivc veget:ttiim n111st be 
maintained and replaced; s1ructures must be 
~'Cree ned front public view; pntron5 must usc 
~huUie buses rather than drive to the site, 

Hotel RoQmS 

50-room h<)tcl 
-~ .- - ··--f--.. ....-- -····----·--..,;.---

(i 10/(J/2008 TRIBE ST/\Tg Cosino Site Eng:;trom 
De.:J. . 'R 9, 

I Jerome Levine Andrea Hoch Big Lagoon Ranchcria Ex.h. 8 

I 
I Gaming Devices 
I 

I 350 gaming devices. 
I 

I 
' Revenue Sharing with the State 
J 

I 

I 
i 

Tribe rejeuec.J general re venu~ shanng. 

i 
I ! 

Exdush·ity 
.. ...J 

-·-· -----
7 

EXHIHIT A 

Supp. ER 159 
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To Citation No. Dntc 
~--~:--------~~----------4-------~---+------------------·------------4---------~ 

from 

7 10/31 /2008 STATE TRIBE 

Andrea Hm:h Jerome Levine 

I I i i 

Tribe rejected exclusivity provision as 
"mennlllglcs~." 

Revenue Sharing Trust Fund {RSTF) 

Tribe agreed that ii would m;\ke payments intQ 
the l<STF if 'it operated between 350 nnd 2000 
devices. 

Emironrnental M itigaiion 

Tribf! proposed to set back from the high true 
. line, si rnilar to llthcr local constru<.:t ion. of 100 
feet, nnd to lowcrmg th~ heighl oft he gaming 
facili ty to 85 teet. 

Hotel Rooms 

100-roocn hotel with room for cxpansiM. 

Casino Site 

State propo~ed that it \\.'Ould consider locating 
casino on Rnnche1i a land, but im;isted on 
compliance wi th envinirunental mitigation 
efforts. 

Gaming Devices 

349 gaming devices. 

Revm uc Sharing with the Slate 

Stnte demanded general fund revenue sharing 
; of at least 15% of the Tribe's annual net win. 

Exclus ivi ty 

State offered ''geographic exclusivi ly" 1)1' 100 
miles as a purported concession for 
demanding geneml fund revenue $huring. 

Revenue Sharing Trust Fund (HSTF) 

State would alluw the Tribe to re~;eivc RSTF 
payments, if it operates less than 349 $lOt 
machines, •tod providc:d thal such fund~ ;~re 
not used for payment of any costs urising ()ut 
of, <.:onnected with, or relati l.lg to uny gaming 
nctivitics. 

Engstrom 
Dec!., 'l{lO, 
Exh, 9 

:' 

I I L----•·----·-·--- ---·- ---·-·------- ~--.. - --·-.. ·---~ ----.. ------···----J 

8 
EXHiBIT A 

Supp. ER 160 
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From To Pr.op~)$af· Citation 
·-

En v ironment.al M itigu tion 

The State did not agree that all mitigation 
efforts could be agreed w in 11Civance of 
knowing rhe design of the gaming facilit y. 
The Smte required prcpnrution of a TEIR. lc 
drd pmpose to ;~gree. to a list of minimum 
mitigat ion measures· to apply to the project, 
with the need for add'itional mitigation 

. measures to be determined through 

.1.environmentnl review process. 

The measures . attached as Exhibit C. included 
the rollowing: requir'od that the Ttibe 
minimize potential soil erosion and other 

. effects of constwction; required Storm Water 
::Pollution Prevention Plan (SWPPP) in 

· :keeping with ePA standards; required thnt the 
casino make efforts to minimize impact of 
casino construction on lo<:nl raptor population; 

, . 

required that outdoor lighting snail comply 
with standards adopted by the Califomia 
Energy Commission; required that the 
structure should be screened frQm publ ic view 
<lnd blend into the cuvironment;,requir.ed that 
the project should be set buck atleitst 100 fi 
from the lag<Xm: required thllt no structure 
should be taller than ~0 ft; required a 
wastewater treatment facility that meets all 
state and federal· water quality swndords 

I·· appliC"t~blc to projects in Humb~)ldt County 

Hotel Rooms 

.. 
Unspecified . 

-· 

9 
EXHIUIT A 

Supp. ER 161 
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