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QUESTION PRESENTED

Whether the statute of limitations in 28 U.S.C. § 2415(a),
which applies to “every action for money damages brought by
the United States” and bars such actions “unless the complaint
is filed within six years after the right of action accrues or
within one year after final decisions have been rendered in
applicable administrative proceedings . . . , whichever is later,”
applies to administrative orders of the Minerals Management
Service requiring oil and gas companies to pay additional
royalties and granting them a right to appeal within the agency,
a question as to which the courts of appeals are in conflict.
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BRIEF OF AMICUS CURIAE JICARILLA APACHE
NATION IN SUPPORT OF PETITIONERS ON THE
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The Jicarilla Apache Nation (“tribe”) respectfully
submits this brief as amicus curiae in support of petitioners BP
America Production Company and Atlantic Richfield Company
for a writ of certiorari on the statute of limitations question
only; the tribe does not support petitioners’ request for a writ of

certiorari on the question of marketable condition. '

" No counsel for any party authored any portion of this brief and no
person or entity other than the amicus curiae made a monetary contribution
to the preparation or submission of this brief. All parties to this case have
consented to the filing of this brief, as indicated in letters filed with the

Court.
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INTEREST OF AMICUS CURIAE

The Jicarilla Apache Nation is a federally recognized
Indian tribe located in northwest New Mexico on the eastern
edge of the San Juan Basin, which is the second largest natural
gas field in the lower 48 states. The tribe is the lessor and
royalty owner of over 100 oil and gas mining leases issued
under the Indian Mineral Leasing Act of 1938, 25 U.S.C. §§
396a-396g (2000). Royalties from oil and gas production on
these leases provide about half ofall the revenue used to pay for
essential government services on the tribe’s reservation.

Lessees on Indian and federal lands initially pay
royalties based on their own reports ofthe volume and value of
their oil and gas production. Ifand when audits ofthese reports
are performed, in many instances the audits reveal that
significant additional royalties are due. In those instances the
Minerals Management Service (“MMS”), the agency in the
Department ofthe Interior responsible for managing federal and
Indian oil and gas royalties, issues orders to the oil and gas
production companies requiring them to pay additional royalties
to the lessor. Several such orders involving oil and gas
produced from the Jicarilla Apache Reservation are on appeal
before the MMS. In addition, the tribe is currently participating
in or anticipates audits of other royalty issues.

These pending appeals and audits involve periods that
stretch back more than six years from the date of the relevant
MMS orders. If these proceedings are considered by the D.C.
Circuit, where MMS is located, the tribe can receive additional
royalties for the entire period at issue in each case, since the
D.C. Circuit has found that the six-year statute of limitations in
28 U.S.C. § 2415(a) (2000) does not apply to administrative
orders directing additional payments of royalties. If the
proceedings are considered by the Tenth Circuit, however,
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where the Jicarilla Apache Reservation is located, additional
royalties due for periods more than six years from the dates of
the relevant orders will not be collectible from the oil and gas
companies. The amounts at issue are in the tens of millions of
dollars and, if rendered uncollectible, will result in a windfall
to the oil and gas companies: they will be rewarded for
underreporting the amount of royalties they owed to the tribe.
The Jicarilla Apache Nation therefore has a significant and
substantial interest in the Court resolving the split in the circuits
regarding the applicability of § 2415(a) to MMS orders for
payment of additional royalties.

SUMMARY OF ARGUMENT

Petitioner oil and gas companies have asked this Court
to grant a writ of certiorari on two questions, the statute of
limitations and the proper royalty treatment of the costs of
placing coalbed methane gas into marketable condition. The
Jicarilla Apache Nation supports the petition for a writ of
certiorari on the statute of limitations: this question is the
subject of a split among at least three federal courts of appeals
and has a substantial financial impact not only for the Jicarilla
Apache Nation but also for other oil- and gas-owning tribes.
The Jicarilla Apache Nation opposes certiorari on the
marketable condition question for the reasons articulated in
respondent United States’ brief, and does not repeat those
arguments here.
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ARGUMENT

L The Court Should Grant the Petition on the
Statute of Limitations in Order to Clarify the
Law on this Question and Uphold the D.C.
Circuit’s Decision, Which is Consistent With
the Fifth Circuit but Contrary to the Tenth
Circuit.

The decision below, Amoco Production Co. v. Watson,
410F.3d 722 (D.C. Cir. 2005) (Pet’r App. 1a), held that the six-
year statute of limitations in 28 U.S.C. § 2415(a) (2000) does
not apply to MMS orders to oil and gas producers to pay
additional royalties under their leases. Section 2415(a) (Pet’r
App. 179a) provides:

every action for money damages brought by the
United States . . . which is founded upon any
contract . . . shall be barred unless the complaint
1s filed within six years after the right of action
accrues or within one year after final decisions
have been rendered in applicable administrative
proceedings . . . , whichever is later.

(Emphasis added.) The D.C. Circuit explained that:

[t]he phrase ‘action for money damages’ points
strongly to a suit in a court of law, rather than
an agency enforcement order that happens to
concern money under a statutory scheme . . . .
Any doubt is removed by the fact that
subsection 2415(a) measures the limitations
period from the filing of a ‘complaint.” It
strains legal language to construe this
administrative compliance order as a
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‘complaint’ for money damages in any ordinary
sense of the term.

410 F.3d at 733 (Pet’r App. 16a-17a). The D.C. Circuit
therefore “join[ed] the Fifth Circuit, see Phillips Petroleum Co.
v. Johnson, No. 93-1377, 1994 WL 484506 (5" Cir. Sept. 7,
1994),” in concluding that § 2415(a) does not apply to MMS
orders for the payment of additional royalties, because they are
not “action[s] . . . initiated by the filing of a complaint.” 410
F.3d at 734-35 (Pet’r App. 20a.)

The Fifth Circuit found that such MMS orders not only
are not “actions,” but also are not actions “for money damages.”
It held that “[t]he term ‘action for money damages’ refers to a
suit in court seeking compensatory damages.” Id. at *1,
According to the Fifth Circuit, the MMS orders were not
“actions” since no complaint was filed, and they were not for
“money damages” since royalties are not compensatory but are
instead an obligation under the lease.’

In contrast, the Tenth Circuit in OXY USA, Inc. v.
Babbitt, 268 F.3d 1001 (2001) (en banc), held that an MMS
order to pay additional royalties is an “action” under § 2415(a).
The Tenth Circuit based its decision on its interpretation of the
purpose behind the statute, 268 F.3d at 1005-6, rather than on
the plain language of the statute, id. at 1009-12 (Briscoe, J.,

*Unpublished decisions of the Fifth Circuit issued before January
1, 1996 are precedent, although they “should normally be cited only when
the doctrine of res judicata, collateral estoppel or law of the case is
applicable.” Fifth Circuit Rule 47.5.3. In Phillips, however, the court stated
that it issued the decision specifically to address the statute of limitations,
which was “an issue that we inadvertently omitted from our previous
opinion,” and also stated that “[t]his supplemental opinion modifies our
opinion issued on June 10, 1994" and published at 22 F.3d 616. 1994 WL
484506 at *1.
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dissenting). The Tenth Circuit went on to hold that oil and gas
leases are contracts, so that the MMS orders are “founded on
contract,” id. at 1006-7, and that an order to pay money under
the leases is equivalent to a breach of contract action and is
therefore an action for “money damages,” id. at 1008.

Although there is now a separate seven-year statute of
limitations that applies to MMS orders for payment of royalties
on oil and gas produced from federal lands, as the D.C. Circuit
noted, 410 F.3d at 732 n.1 (Pet’r App. 16a), see § 4 of the
Federal Oil and Gas Royalty Simplification and Fairness Act of
1996, Pub. L. No. 104-185, 110 Stat. 1700 (“RSFA”), 30
U.S.C. § 1724 (2000), RSFA states that this provision “shall
not apply with respect to Indian lands,” RSFA § 9, 30 U.S.C. §
1701 note (2000), App. 8a. The split among the circuits on the
applicability of the six-year statute of limitations therefore
continues to have a substantial impact on the collection of
royalties from Indian lands.” Many of the oil- and gas-
producing tribes, including the Jicarilla Apache Nation, are
located within the Tenth Circuit, and so are at risk of losing
substantial revenues. Moreover, the split in the circuits may
lead to different results for different tribes, depending on where
the tribes are located and where royalty orders are litigated,
thereby encouraging forum-shopping and races to the
courthouse on the part of both tribes and lessee oil and gas
companies.

Further, the question whether § 2415(a) applies to the
issuance of administrative orders arises in contexts other than
orders to pay oil and gas royalties, thus drawing more courts of

* Royalties from Indian leases constituted more than 10% of total
royalties from federal and Indian onshore oil and gas in 2005, and have
consistently been at that level for at least the past ten years. See MMS
Website, http://www.mrm.mms.gov/MRMWebStats/default.aspx.
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appeals into the conflict. See, e.g., United States v. Hanover
Ins. Co., 82 F.3d 1052 (Fed. Cir. 1996) (applying § 2415(a) to
Customs Service demand for payment); King v. Railroad
Retirement Bd., 981 F.2d 365, 367 (8" Cir. 1992) (refusing to
apply § 2415(a) to Board proceeding to recover overpayment of
disability benefits). The Court should grant the petition to
resolve this conflict.

IL. Applying the Six-Year Statute of Limitations
to MMS Orders to Pay Royalties Results in a
Windfall to the Oil and Gas Industry and
Decreased Revenues for the Jicarilla Apache
Nation and Other Tribes.

There are substantial royalties owing to the Jicarilla
Apache Nation for periods that go back more than six years
from the date of issuance of the relevant MMS orders. For
example, in 1998 MMS issued “major portion” orders for
Jicarilla leases for the period 1985-1995. Several of these
orders are pending on appeal before the MMS, and the tribe is
owed over $70 million in royalties from the oil and gas industry
pursuant to these orders.* The tribe also is still investigating

* A “major portion” order refers to § 3(c) of the standard BIA
Indian Lease Form 157, which provides:

“value” for the purposes hereof [the calculation of
royalties] may, in the discretion of the Secretary, be
calculated on the basis of the highest price paid or offered
... at the time of production for the major portion of the
oil of the same gravity, and gas . . . produced and sold
from the field where the leased lands are situated.

See also 30 C.F.R. § 206.152(a)(3)(ii) (1988). The MMS major portion
orders required oil and gas producers to re-calculate royalties owed to the
tribe based on the major portion price determined by MMS and set forth in

(continued...)
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some of the instances of underreporting that occurred in the
past, discussed below, which may call for MMS to issue
additional orders that go back more than six years. These past-
due royalties result from a combination of factors: pervasive
underreporting of royalties by the oil and gas industry; MMS’s
failure to adequately administer and enforce tribal lease
provisions; and the nature of the audit process, which by
definition is retroactive.

A. Tribes are Owed Substantial Revenues
Dating Back More Than Six Years Because
of the Oil and Gas Industry’s Long-Standing
Practice of Underpaying Royalties.

The oil and gas industry has a long history of
underpaying royalties to Indian tribes. See generally Report of
the Commission, Fiscal Accountability of the Nation’s Energy
Resources (Jan. 1982) (“Linowes Commission Report™)
(selected portions at App. 1a - 7a). Twenty-five years ago, after
public outrage over allegations of royalty underpayment, fraud
and outright theft, the Secretary of Interior established the
Linowes Commission to investigate “serious allegations of
massive irregularities in royalty payments due the Federal
government, Indian tribes, and States.” Id. (Letter from David
Linowes to Secretary James G. Watt (January 21, 1982)), App.
la. After an extensive investigation, the Linowes Commission
concluded:

Management ofroyalties for the nation’s energy
resources has been a failure for more than 20
years. Because the Federal government has not
adequately managed this multibillion dollar

%(...continued)
the orders.
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enterprise, the oil and gas industry is not paying
all the royalties it rightly owes. . . . The results
of individual audits, which have often
uncovered large underpayments, suggest that
hundreds of millions of dollars due the U.S.
Treasury, the States, and Indian tribes are going
uncollected every vyear.

1d. at xv, App. 3a.

Congress responded by adopting the royalty reforms in
the Federal Oil and Gas Royalty Management Act of 1982, 30
U.S.C. § 1701 et seq. (2000) (“FOGRMA”). The legislative
history of FOGRMA explains that the oil and gas industry has
operated “essentially on an honor system,” without sufficient
verification of industry reporting, and clarifies that FOGRMA
is intended to ensure the prompt and accurate collection of oil
and gas royalties. H.R. Rep. No. 97-859, at 15 (1982),
reprinted in 1982 U.S.C.C.A.N. 4268, 4269; see also 30 U.S.C.
§ 1701 (2000), App. 8a. The House Report estimated that as
much as “half a billion dollars is going uncollected annually”
and emphasized the importance of this lost revenue to Indian
tribes. U.S.C.C.AN. at 4269-4270.

Unfortunately, the enactment of FOGRMA did not stop
the oil and gas companies from finding ways to underpay
royalties, and the practice continues to this day. See, e.g.,
“Wait! There’s More Money to Collect,” Report of the Project
on Government Oversight (August 1996), available at
http://www.pogo.org/p/environment/e0-960101-
oilroyalties.html (reporting on vast unpaid royalties on oil
production since 1985 and describing methods that companies
use to reduce royalties, including setting posted prices at
artificially low levels; concealing true value of oil through
various marketing arrangements; and misreporting
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transportation costs and other deductions from the price of oil);
More Public Drilling? Let’s Collect Bills First, USA Today
(April 6, 2001), available at
http://www.usatoday.com/news/opinion/2001-04-06-nceditf,
htm (“industry has shorted the government on oil-royalty
payments alone by about $100 million a year” and “similar
questions are being raised about gas”); Jim Morris, Making
Them Pay, US News & World Report, (May 14, 2001),
http://www.usnews.com/usnews/biztech/articles/010514/arch
ive_001087.htm (describing various methods of underpaying
royalties).

Various False Claims Act lawsuits filed by industry
whistleblowers provide further evidence that the oil and gas
industry continues to underreport royalties: these lawsuits
explain how lessees undervalue gas using a variety of schemes,
including by calculating royalties based on sales to affiliates
instead of arm’s-length transactions; deducting more than the
actual costs incurred for transportation and processing services;
and undermeasuring and undervaluing gas and natural gas
liquids. See, e.g., U.S. exrel Harrold E. (Gene) Wright v. AGIP
Petroleum Co., No. 9:98CV30 (E.D. Tex. filed February 3,
1998), transferred No. 5:03-CV-264 (E.D. Tex.).

Still more evidence is provided by instances in which
MMS actually identified these unlawful practices. See, e. g,
Union Texas Petroleum, 153 IBLA 170, 172 (2000) (failure to
perform dual accounting’; failure to use accurate volumes and

*Dual accounting, required in Indian leases, means that the lessee
must calculate both (1) the value of the unprocessed gas and (2) the
combined values of the processed gas and separated liquids after processing
(less allowed processing costs), and pay royalties as a percentage of the
higher of the two values. 30 CF.R. §§ 206.155 (1988); see also 30 C.F.R.
§ 206.171 (2005).
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Btu measurements; and undervaluation of gas by using contract
price instead of maximum lawful price and by taking
processing allowance greater than actual cost); Marathon Oil
Co., 149 IBLA 287, 292-93 (1999) (failure to dual account);
ARCO,1311BLA 299,304 (1994) (undervalued production due
to miscategorization of oil); Amoco Production Co., 123 IBLA
278, 293 (1992) (repeated royalty underpayments caused by
erroneous claims for refunds). Because the oil and gas
industry’s practice of undervaluing and underreporting royalties
dates back about 50 years and continues into the present, it is
unavoidable that there are substantial uncollected royalties
owing to tribes that would be barred by the six-year statute of
limitations.®

B. The Continuing Failure of MMS to
Adequately Administer and Enforce Lease
Terms has Compounded the Problem of
Unpaid Royalties.

In addition, the Interior Department has fallen far short
ofits duty to “ensure the prompt and proper collection . . . ofoil
and gas revenues,” 30 U.S.C. § 1701(b)(3) (2000), App. 9a.

¢ Beginning in 2000, companies generally pay royalties on gas from
Indian leases based on published index prices, as provided in 30 C.F.R. §
206.172 (2005), intended to minimize opportunities for underreporting and
underpayment. The published index prices are, however, based on reports
from the oil and gas companies themselves, and do not always reflect the
true sale prices. See Wait! There’s More Money to Collect, Report of the
Project on Government Oversight (August 199 6)
http://'www.pogo.org/p/environment/eo-960101-oilroyalties.html (posted
prices for oil below fair market value); Edmund L. Andrews, As Profits
Soar, Companies Pay U.S. Less for Gas Rights, New York Times, January
23, 2006, at A-1 (disparities in prices reported for gas). Moreover, not all
tribal leases are subject to this provision, § 206.172(a), and tribes also may
request MMS to exclude their leases from this method of valuation, §
206.172(h).
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The Linowes Commission found that “[t]he government’s
royalty recordkeeping for Federal and Indian oil and gas leases
is in disarray.” Linowes Commission Report at xv, App. 3a.
See also OXY, 268 F.3d at 1013 (Briscoe, J., dissenting):

when Congress enacted the FOGRMA it was
primarily concerned with (1) lost revenues
resulting from poor royalty accounting practices
by administrative agencies; (2) substandard
auditing and verification procedures; (3) lax
security on certain lease sites resulting in theft
and fraud; and (4) an inadequate and inflexible
array of enforcement tools.

Despite Congressional hearings, remedial legislation, an
adverse Inspector General report,” and criticisms in the press,
the Interior Department’s failure to properly administer
royalties has continued. Indeed, the Jicarilla Apache Nation
was forced to sue the Department to enforce the dual
accounting requirement in its leases. Jicarilla Apache Tribe v.
Supron Energy Corp., 479 F. Supp. 536, aff’d in part and rev’d
and remanded in part on other grounds, 782 F.2d 855 (10" Cir.
1986) (en banc) (adopting dissenting opinion at 728 F.2d 1555
(1984)), modified, 793 F. 2d 1171 (10" Cir. 1986), cert. denied,
479 U.S. 970 (1986) (Secretary of Interior breached his
fiduciary duty to the tribe by failing to administer and enforce
the dual accounting and other provisions of the tribe’s leases).

By participating in audits of royalty payments, the
Jicarilla Apache Nation has discovered many other examples of
the Department, through MMS, failing to carry out its royalty

7 Final Report on an Audit of the Minerals Management Service
Audit Offices, OIG 2003-1-0023 (March 31, 2003), available at
http://www.oig.doi.gov/upload/2003i0023 .pdf.
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management duties. For instance, MMS has failed to account
for affiliate sales in verifying the value of gas reported for
royalty purposes. See, e.g., Burlington Resources Oil & Gas
Co., 151 IBLA 144, 158 (1999) (in calculating major portion
prices for gas produced from Indian lands, MMS used a
database that did not distinguish between arm’s-length and non-
arm’s-length sales). Because producers can sell gas to affiliated
entities at artificially low prices, thus lowering the value oftheir
gas for royalty valuation purposes, and subsequently can have
the affiliates resell at a higher price, so that no revenue is lost,
see Linowes Commission Report at 23, 64, 65, App. 4a - 7a, the
arm’s-length sale requirement is essential for arriving at a
legitimate value for gas.®

Other problems arise because the MMS database does
not distinguish between Btu values or gas classifications,
despite the fact that prices for different Btu values and different
gas classifications can vary by wide margins. See, e.g., 30
C.F.R. § 206.154 (1988) (adjustments to be made for gas
quality); 30 C.F.R. § 206.173(b) (2005) (providing different
values for different Btu ranges). Moreover, when errors in
reporting have been discovered through audits, MMS has not
gone back to correct its database, so that the undervaluation
created by those errors is perpetuated.

MMS also allows oil and gas companies to deduct from
their current royalty obligations the amounts they claim they
overpaid as royalties in the past, a practice known as taking
recoupments. 30 C.F.R. § 218.53 (1988); 30 C.F.R. § 218.53
(2005); see also Amoco Production Co., 173 IBLA at 279. The
companies may take recoupments without identifying the

® One of the purposes of the “major portion” provision in Indian
leases is to ensure that royalties are paid on values at least equal to those
received in comparable arm’s-length transactions.
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royalties allegedly overpaid, providing ample opportunity to
take advantage of the system. Moreover, the current MMS list
ofrecoupments on Indian leases includes recoupments taken for
periods going back to 1987, and records balances that are still
recoupable for periods going back to 1990. The companies thus
are able to go back well beyond six years to make adjustments
that reduce their royalty obligations. It would certainly
aggravate the royalty underpayment problem if the statute of
limitations prevented MMS from reviewing these recoupments
and requiring reimbursements when they are incorrectly taken.

As final examples, MMS has routinely permitted
companies to claim the maximum permissible amount of
transportation and processing costs (which are deducted from
the value of gas before royalties are calculated) without
verifying that those costs actually were incurred. See 30 C.F.R.
§§ 206.156(c), 206.157 (1988) (transportation allowances); 30
CFR. §§ 206.158(c)(2), 206.159 (1988) (processing
allowances). And MMS has failed to enforce against late
reporting and late payments, despite the fact that royalties are
due the month after the month of production, 30 C.F.R. §
218.50 (1988); 30 C.F.R. § 218.50 (2005), and late payment
mterest is required under FOGRMA and the MMS regulations,
30U.8.C. § 1721 (2000); 30 C.F.R. § 218.54 (1988); 30 C.F.R.
§ 218.54 (2005).

By failing to adequately verify and audit royalty reports
and enforce lease terms, MMS has exacerbated the existing
problem of royalty underpayments. According to one recent
report,

At a time when energy prices and industry
profits are soaring, the federal government
collected little more money last year than it did
five years ago . . . .The possible losses to
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taxpayers in gas could be even higher than the
losses tied to the scandals over oil royalties. For
one thing, natural gas production on federal land
is worth twice as much as oil. Moreover, the
Interior Department has scaled back on full
audits, pushed out a couple of its more
aggressive auditors and been criticized by its
own inspector general for the audits that it did
pursue.

Edmund L. Andrews, As Profits Soar, Companies Pay U.S.
Less for Gas Rights, New York Times, January 23, 2006, at A-
1. See also Making Them Pay (“For decades, court documents
show, producers have set artificially low prices and used other
dubious means to underpay by billions of dollars, partly
because regulators either weren’t mindful or were disinclined
to act”).’

C. The Audit Process by Its Nature is
Retroactive and Lengthy, Often Involving
Periods Dating Back More Than Six Years,
but It has Confirmed that Substantial
Royalties are Owed to Tribes.

The MMS audit process involves the review of records
and reports of royalty payments made in the past to determine
whether royalties have been correctly calculated; it is thus a

? The Department of the Interior’s Office of Inspector General is
currently working, together with the General Accounting Office, on yet
another report on the scope of underreporting and underpayment by the oil
and gas industry of natural gas royalties on public land. Senator Schumer
(D-NY) requested the report on January 23, 2006, and it is due to be
completed within the next few months. See
http://www.schumer.senate.gov/SchumerWebsite/pressroom/press_releas
¢s/2006/PR19.Gas%20Letter.012306.html.
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retroactive process. The audit process is necessary because
royalty payments are based on companies’ own reports of their
sales, 30 C.F.R. pt. 210 (1988); 30 C.F.R. pt. 210 (2005), and
it is made even more necessary in light of the companies’ long-
standing practice of undervaluing and underreporting oil and
gas for royalty purposes.

MMS begins an audit by reviewing a few sample
months from a few sample leases. Ifthis review reveals errors
in reporting, MMS issues a letter to the production company
that is the lessee of record, informing the company of the initial
finding of discrepancy and allowing the company time to
respond. MMS then considers the response and may or may not
issue an order calculating the underpayment for the audited
months and directing the company to pay any additional
royalties due for the remainder of the audit period. See Union
Texas Petroleum, 153 IBLA at 179; BHP Petroleum (Americas)
Inc., 124 IBLA 185, 187-88 (1992) (cases describing the audit
process). The MMS order thus already is issued substantially
after the audit period in question. Indeed, the MMS audit cases
cited in section A above all involved audit periods beginning
more than six years before the relevant MMS orders were
issued.

In addition, about 15 years ago when the price ofnatural
gas produced from the Jicarilla Apache Reservation dropped
and the tribe’s revenues fell accordingly, the Jicarilla Apache
Nation began reviewing and eventually participating in MMS
audits of its leases, see FOGRMA § 202, 30 U.S.C. § 1732
(2000). The tribe discovered many of'the royalty underpayment
schemes described in Section A above, and also discovered that
MMS had failed to identify any number of reporting errors, as
described in Section B above. Correcting these errors would
result in MMS orders that are even more likely than the initial
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orders to be issued more than six years from the beginning of
the audit period."

Applying the six-year statute of limitations in § 2415(a)
to MMS orders to pay additional royalties thus would let oil and
gas production companies off the hook for millions of dollars
of unpaid royalties, essentially rewarding them for their
malfeasance. Moreover, allowing the Tenth Circuit OXY
decision to stand will have a disproportionate impact on Indian
tribes, since many oil- and gas-owning tribes have reservations
within the Tenth Circuit. The OXY decision has already
affected the Jicarilla Apache Nation’s ability to negotiate for
and collect additional royalties owing to the tribe, for example
causing the tribe and MMS to accept discounts in settlements
of orders to pay royalties.

Finally, the United States, through the Department of
the Interior and MMS, has a trust obligation to ensure that
tribes are receiving all the royalties due to them. See generally
Seminole Nationv. United States, 316 U.S. 286, 296-97 (1942)
(seminal case stating that the United States has a “moral
obligation of the highest responsibility and trust” to Indian
tribes and that the federal government’s “conduct . . . in
dealings with the Indians, should therefore be judged by the
most exacting fiduciary standards”); Supron, 728 F.2d at 1563
(Secretary’s administration of tribal oil and gas reserves “must
not merely meet the minimal requirements of administrative
law, but must also pass scrutiny under the more stringent
standards demanded of a fiduciary”); Pawnee v. United States,
830 F.2d 187, 189-91 (Fed. Cir. 1987), cert. denied, 486 U.S.
1032 (1988); Assiniboine & Sioux Tribes v. Bd. of Oil & Gas
Conservation, 792 F.2d 782, 794 & n.15 (9™ Cir. 1986); see

"%One of the ways these errors have been addressed is through the
major portion orders referenced in this brief,
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also 30 C.F.R. § 206.150(d) (1988); 30 C.F.R. § 206.150(d)
(2005) (referring to “the trust responsibilities of the United
States with respect to the administration of Indian oil and gas
leases™). In fact, the Jicarilla Apache Nation has filed suit
against the United States for, inter alia, the United States’
failure to properly oversee and collect the royalties owed to the
tribe.  Jicarilla Apache Nation v. United States, No.
1:02-¢v-00025-FMA (Fed. CL. filed January 8, 2002). If the
Court upholds the D.C. Circuit decision below, liability for
underpayment of royalties will be shifted away from the United
States and placed squarely on the oil and gas production
companies that engaged in various schemes to underpay the
royalties in the first instance.

CONCLUSION

The Court should grant the petition for a writ of
certiorari on the question of the statute of limitations.

Respectfully submitted,

Jill Elise Grant

Counsel of Record
NORDHAUS LAW FIRM, LLP
1401 K Street, NW
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Washington, DC 20005

(202) 530-1270

Counsel for Amicus Curiae
Jicarilla Apache Nation
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APPENDIX A
LINOWES COMMISSION REPORT (SELECTED
PAGES)

Commission of Fiscal Accountability
of'the Nation’s Energy Resources
Suite 403

1111 18th St., N.W.

Washington, DC 20036

(202) 653-9051

January 21, 1982

The Honorable James G. Watt
Secretary of the Interior
Washington, D.C. 20240

Dear Mr. Secretary:

I am pleased to transmit to you the report of the Commission on
Fiscal Accountability of the Nation’s Energy Resources.

During the past six months, the Commission has investigated
the serious allegations of massive irregularities in royalty
payments due the Federal government, Indian tribes, and States;
and the allegations of'theft of oil from Federal and Indian lands.
From the outset and throughout our deliberations, we have
sought and obtained the active participation of all those having
particular interests in our findings: State officials, Indian tribes,
oil and gas companies, United States Geological Survey and
others within the Department of the Interior, General
Accounting Office, and committees of Congress, among others.

In its work, the Commission has maintained a position of
independence and objectivity, giving full and balanced

(1a)
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consideration to all points of view. We believe our findings
give a comprehensive and fair analysis of the conditions and
relationships that now prevail within and among the institutions
involved in royalty management. It is the unanimous judgment
of the Commission that if the accompanying recommendations
are adopted, a major step will have been taken to bring full and
proper accountability to the management of Federal royalties.

Participation in the work of the Commission has been a
challenging opportunity to serve our Nation, and to join in the
President’s attack on fraud, waste and inefficiency in the
Federal government. We appreciate having this privilege.

Respectfully submitted,

David F. Linowes
Chairman
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XV

SUMMARY

Management of royalties for the Nation’s energy resources
has been a failure for more than 20 years. Because the
Federal government has not adequately managed this
multibillion dollar enterprise, the oil and gas industry is not
paying all the royalties it rightly owes.

The government’s royalty recordkeeping for Federal and
Indian oil and gas leases is in disarray. For this reason, the
exact amount of underpayment is unknown. The results of
individual audits, which have often uncovered large
underpayments, suggest that hundreds of millions of dollars
due the U.S. Treasury, the States, and Indian tribes are going
uncollected every year.

In addition, oil thefts are occurring on Federal and Indian
leases. The extent of theft and the amount of royalty losses
from theft are unknown, but it is well-documented that
security at many Federal and Indian lease sites is lax and is
an open invitation to theft.

The Nation can no longer afford mismanagement of royalties
for its energy resources. The stakes are too high. With the
rapid escalation of energy prices oil and gas royalties have
risen from less than $500 million in 1971 to more than $4
billion in 1981.

The government’s royalty management system needs a
thorough overhaul. This report of the Commission on Fiscal
Accountability of the Nation’s Energy Resources details 60
specific recommendations (listed in Chapter Nine of the
report) for revising and rebuilding the system. Underlying
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these recommendations are some fundamental conclusions
the Commission reached in the course of its intensive

inquiry:

23

undervaluation of natural gas was the largest factor in royalty
underpayments. Because of the growing importance of
natural gas as a source of royalty income, proper valuation of
gas is especially important. In 1980, gas accounted for 56
percent of all energy mineral royalties on Federal and Indian
lands. According to Interior Department projections, it will
contribute approximately 75 percent by 1990.

Federal and Indian royalties on oil and gas are based on “fair
market value,” which cannot be less than the sales price and
may be more. The complexities of establishing this value
leave a wide latitude for differing interpretations. The USGS
routinely accepts oil and gas companies’ valuation of the
product on which royalties are paid.

A major problem in setting fair market value for oil and gas
is that large, vertically integrated companies in effect sell to
themselves. These companies produce crude oil or natural
gas, transport it, process it, and sell it, often to the final
customer. The USGS rules require that integrated companies
calculate royalties on crude oil or gas sold within the
company on the basis of “market value,” equal at least to
what an independent buyer would pay.

Government price controls and longterm contracts for natural
gas add complications. Oil price controls were lifted by
President Reagan in January 1981, but natural gas price
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controls for interstate sales still exist and are scheduled to
last until 1985. The controlled prices differ greatly according
to the date production began, with old prices far below
current prices. Likewise, old prices are frozen into some
longterm gas contracts even where price controls do not
apply. There are currently 27 different controlled prices for
interstate sales of natural gas, a situation which allows many
differences in interpretation of value

64

PROBLEM: DETERMINING THE VALUE OF
PRODUCTION

Most major audits conducted so far have found under-
valuation of gas produced from Federal and Indian leases to
be the biggest cause of royalty underpayments. Eleven major
natural gas royalty audits were conducted by the Department
of the Interior’s Office of the Inspector General (formerly the
Office of Audit and Investigation) from 1977 through 1981.
Ten of the audits showed underpayments, of which nine were
mainly due to undervaluation of the product.'" (One audit
showed an overpayment; the underpayments ranged from
$684 to more than $10 million.) Royalties for natural gas
already account for 56 percent of total Federal and Indian oil
and gas royalties; by 1990, they are expected to be
approximately 75 percent of the total. Thus, it is especially
important to give attention to valuation of natural gas.

"' In one of the nine cases the assessment of additional royalties
was reversed on appeal by the Interior Department’s Office of
Hearing and Appeals. Three are currently on appeal.
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For valuation of oil and gas, as for reporting of production
volumes, sales, and royalties, USGS usually accepts industry
date without verification. The Mineral Leasing Act of 1920
and the Indian leasing Act of 1927 specify that royalties shall
be based on the “value of the production.” The Outer
Continental Shelf Act says that “fair market value” shall be
received for the “lands leased and the rights conveyed.”

Under these laws, USGS regulations base royalties on
“estimated reasonable value,” which “in the absence of good
reason to the contrary,” is the “value computed on the basis
of the highest price...paid

65

or offered at the time of production in a fair and open
market...” The fair market value, according to these rules,
cannot be less than actual sales prices and may be more. In
practice, however, the Geological Survey accepts the value of
the product set by the industry—which is almost always the
sales price—and relies on audits or lease analysis to correct
any undervaluation.

Valuation problems occur especially with internal sales in
vertically integrated companies, with longterm contracts, and
with price-controlled products. Gas is especially subject to
these problems since it is commonly sold by longterm
contract, and some of it is price controlled. Other difficulties
in valuation have to do with deductions allowed (from value
of the product before the royalty is computed) for the costs of
transporting oil or gas to a point of sale off the lease, and for
the costs of processing natural gas (removing liquids).

Some examples of underpayment of royalties due to
undervaluation are:
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o A vertically integrated company using
in its own refineries gas it had
produced was allowed by USGS to use
longterm contract prices, rather than
higher current market prices, as a basis
for royalties. An audit by the Interior
Department’s Office of Audit and
Investigation showed underpayment
for a 10-year period of $2.2 million.
The underpayment amounted to 31
percent of royalties actually paid ($6.9
million).

o A review of offshore leases by the
Office of the Audit and Investigation
showed that offshore
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APPENDIX B
RELEVANT STATUTORY AND REGULATORY
PROVISIONS

1. Federal Oil and Gas Royalty Management Act of
1982

30 U.S.C. § 1701. Congressional statement of findings and
purposes

(a) Congress finds that--

(1) the Secretary of the Interior should enforce effectively
and uniformly existing regulations under the mineral
leasing laws providing for the inspection of production
activities on lease sites on Federal and Indian lands;

(2) the system of accounting with respect to royalties and
other payments due and owing on oil and gas produced
from such lease sites is archaic and inadequate;

(3) it is essential that the Secretary initiate procedures to
improve methods of accounting for such royalties and
payments and to provide for routine inspection of activities
related to the production of oil and gas on such lease sites;
and

(4) the Secretary should aggressively carry out his trust
responsibility in the administration of Indian oil and gas.

(b) It is the purpose of this chapter--
(1) to clarify, reaffirm, expand, and define the

responsibilities and obligations of lessees, operators, and
other persons involved in transportation or sale of oil and
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gas from the Federal and Indian lands and the Outer
Continental Shelf;

(2) to clarify, reaffirm, expand, and define the authorities
and responsibilities of the Secretary of the Interior to
implement and maintain a royalty management system for
oil and gas leases on Federal lands, Indian lands, and the
Outer Continental Shelf;

(3) to require the development of enforcement practices that
ensure the prompt and proper collection and disbursement
of o1l and gas revenues owed to the United States and
Indian lessors and those inuring to the benefit of States;

(4) to fulfill the trust responsibility of the United States for
the administration of Indian oil and gas resources; and

(5) to effectively utilize the capabilities of the States and
Indian tribes in developing and maintaining an efficient and
effective Federal royalty management system.

(Pub.L. 97-451, § 2, Jan. 12, 1983, 96 Stat. 2448.)

INDIAN LANDS

Pub.L. 104-185, § 9, Aug. 13, 1996, 110 Stat. 1717, provided
that: "The amendments made by this Act [see Short Title of
1996 Amendments note set out under this section] shall not
apply with respect to Indian lands, and the provisions of the
Federal Oil and Gas Royalty Management Act of 1982 [this
chapter] as in effect on the day before the date of enactment
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of this Act [Aug. 13, 1996] shall continue to apply after such
date with respect to Indian lands."

2. 30 C.F.R. Part 218: Collection of Royalties,
Rentals, Bonuses, And Other Monies Due The
Federal Government

§ 218.50 Timing of Payment

(a) Royalty payments are due at the end of the month
following the month during which the oil and gas is produced
and sold except when the last day of the month falls on a
weekend or holiday. In such cases, payments are due on the
first business day of the succeeding month. Rental payments
are due as specified by the lease terms.

(b) Payments made on a Bill for Collection (Form DI-104b)
are due as specified by the Bill. Bills for Collection will be
issued and payable as final collection actions.

(¢) All payments to MMS are due as specified and are not
deferred or suspended by reason of an appeal having been
filed unless such deferral or suspension is approved in
writing by an authorized MMS official.

§ 218.53 Recoupment of overpayments on Indian mineral
leases

(a) Whenever an overpayment is made under an Indian oil
and gas lease, a payor may recoup the overpayment through a
recoupment on Form MMS-2014 against the current month’s
royalties or other revenues owed on the same lease. However,
for any month a payor may not recoup more than 50 percent
of the royalties or other revenues owed in that month under
an individual allotted lease or more than 100 percent of the
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royalties or other revenues owed in that month under a tribal
lease.

(b) With written permission authorized by tribal statute or
resolution, a payor may recoup an overpayment against
royalties or other revenues owed in that month under other
leases for which that tribe is the lessor. A copy of the tribe’s
written permission must be furnished to MMS pursuant to
instructions for reporting recoupments in the MMS “Oil and
Gas Payor Handbook.” See 30 CFR 210.53. Recouping
overpayments on one allotted lease is specifically prohibited.

(¢) Overpayments subject to recoupment under this section
include all payments made in excess of the required payment
for royalty, rental, bonus, or other amounts owed as specified
by statute, regulation, order, or terms of an Indian mineral
lease.

(d) The MMS Director or his/her designee may order any
payor to not recoup any amount for such reasonable period of
time as may be necessary for MMS to review the nature and
amount of any claimed overpayment.

§ 218.54 Late Payments

(a) An interest charge shall be assessed on unpaid and
underpaid amounts from the date the amounts are due.

(b) The interest charge on late payments shall be at the
underpayment rate established by the Internal Revenue Code
26 U.S.C. 6621(a)(2) (Supp. 1987)

(¢) Interest will be charged only on the amount of the
payment not received. Interest will be charged only for the
number of days the payment is late.

(d) A portion of the interest collected will be paid to a State
where the State shares in mineral revenues from Federal
leases.

(e) An overpayment on a lease or leases may be offset
against an underpayment on a different lease or leases to

5
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determine a net underpayment on which interest is due
pursuant to conditions specified in §218.42.



