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Suprente Court of the Wnited States

No. 04-1368

DELAWARE TRIBE OF INDIANS,

Petitioner,

D IEROKEE NATION OF OKIAHOMA

GALE NORTON, Secretary of the Interior, and
JamEs CASON, Acting Assistant Secretary-Indian Affa
Respondents.

On Petition for Writ of Certiorari to the
United States Court of Appeals
for the Tenth Circuit
BRIEF FOR THE RESPONDENT
CHEROKEE NATION IN OPPOSITION

OPINIONS BELOW

The opinion of the Court of Appeals for the :wc:% Cire
(Pet. 1a-30a), as amended on denial of rel ehearing, is reported at
389 F.3d 1074, The opinions of the District Aoﬁl for the
Northern District of Oklahoma are reported at 241 F. Supp. 2d
1374 (Pet. 31a-55a) and 241 F. Supp. 2d 1368 (Pet. 56a-66a).
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The opinions of the Tenth Circuit granting in part the
‘espondent Secretary of the Interior’s petition for rehearing
%mw 67a-68a), and denying the petitioner’s petition for

E:Q:.:? (Pet. 69a-70a), are unreported. The Orders of the
‘enth Circuit denying petitioner’s application to stay the
zﬂ:i%m, and denying petitioner’s motion to recall the
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mandate and for reconsideration of the denial of a stay of
the mandate, are unreported and omitted from the appendix
to the Petition

The opinion of the Court of Appeals for the District of
Columbia Cireutt @22 to transfer 3 the case to OE::OE&
s reported at 117 F.3d 1489, but is omitted from the appendix
to the Petition. It is reproduced here at Res 5:%5
Appendix la-26a (“infra _a"). An earlier opinion of the
District Court for the District 3 Columbia 1s reported at 944

Supp. 974 (D.D.C. 1996}, but also is omitted from the
appendix to the Petition.

JURISBICTION

The opinion of the Tenth Circuit was ent
16, 2004, and amended February 16, 2005, Tl
rit of certiorart was filed April 11, 2005, The jurisdiction of
m:w ﬁ,o:wfgm5«.0%&::QH,uxbw.mﬁN(ﬁv

tered November
1¢ petition for ¢

INTRODUCTION

Petiioner, but not the Secrctary of the Interior. asks this

Court to review a Tenth Circuit decision overturning the
Secretary’s reading of an 1867 agreement by which the

Delaware Tribe of Indians was absorbed into the Cherokee
Nation, and its members thereafter became Cherokee citizens.

Because the Tenth Circuit’s decision exclusively involve
matters peculiar to that unique 1867 agreement, concerns
only the Cherokee Nation and some of its citizens, and i
consistent ézr 1 decisions of this Court (as well as of the
D.C. Circuit and the former Court of Claims) interpreting that
agreement over the course of 112 years, the petition for a writ
of certiorari should be denied.

Petitioner strains to invent a basis for review where none
exists. Petitioner’s characterization cannot change the basic
fact, both recognized and conceded below (e.g. Pet. 6a, 6a
1.2), that this case turns solely upon the proper meaning of ¢

3

sui generts 1867 agreement between only two partics—a
“contract,” as this Court repeatedly noted in Cherokee Nation

Journeyvcake, 155 U.S. 196, 212, 215, 216 (1 894 —and,
therefore, those are the only parties whose rights possibly can
be affected by the court of appeals® decision. Nor can
petitioner’s Emm,n:m.mSm:Nm:o: of prior decisions of this
Court and of the lower courts alter the immutable fact that
“every court to consider the actual terms of the 1866
Cherokee Treaty and 1867 Agreement has explicitly or
implicitly EE ted the [Secretary’s] reading of the [1867]
agreement.” Pet. 12a, citing six decisions including Journoy-
cake, Delavware Indians v. Cherokee :t.c:, 193 U.S. 127
(1904), and the D.C. Circuit’s earlier decision in this case
prior to its transfer to Oklahoma, Cherokee Nation v. Bubbiit.
117 F.3d 1489 (D.C. Cir. 1997) {infra 1a-26a). Indced. far
from supporting a case for review, the substantive ty identical
decisions of two Circuit courts in this very case on precisely
the same issucs—first the D.C. Circuit ?‘,:Qc petitioner
Tz:n: sated  fully) and now the Tenth Circuit—militates
heavily against allocating this Court’s scarce resources here.
Petitioners have not just had their day in court. they have
mg it twice. )

jov)

Petitioner™s argument for review is equally insubstantial
when it asserts a claimed inconsistency between the udgment
below and this Court’s Q cision in Delaware Tribal Business
Comm. v. Weeks, 73 (1977). Here again the Tenth
.&i D.C. Circuits UE.U rejected that very contention. see Pet.

3a-24a; infra 24a, explaining with care %:: Weceks involved
strictly the pursuit of pre-1867 breach of treaty claims, not the
proper interpretation of the 1867 Agreement.  Fven the
Secretary long ago rejected petitioner’s position on Heeks.
which helps explain why %o Secretary never relied on Hecks
as a basis for declaring petitioner to be a federally recognized
tribe. Read fairly, and as the landmark COHEN'S HANDBOOK

N LAW (1982) accurately observes, Hoeeks

ON FEDERAL INDI
concerns but a classic example of an Indian Tribe that has
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long ago voluntarily relinquished its own sovereignty and
separate recognition, but that retains the continuing right to
vindicate ancient “tribal” claims under treatics predating that
relinquishment. Pet. 23a-24a (citing COHEN at 12 & 12 n.64).
See also infra 23a-24a (also citing COHEN). Thus, even if th
case involved more than the Cherokee Nation and some of its
citizens Am:& it does not), there exists no conflict between
the Tenth and D.C. Circuit’s decisions and any decision of
this Court.

5

Petitioner’s ne QJ\-E::QW ‘disastrous consequences” argu-
ment as a reason for review (Pet. 21) is both improper and
%mm:mwscoc% : is :m?ovaﬂ because it seeks to inject into
this agency review action a non-record, self-serving affidavit
that was :EM S.mmmma only when vm:zozmﬂ applied unsuc-
cessfully to this Court for a stay of the Tenth Circuit’s
mandate.  Pet. 21 n8. It s %%:m@::o; because it runs
directly against a finding, made upon petitioner’s own

representation, Sﬁ: ?w persons eligible for membership in
the Delaware Tribe of Indians are also chigible for mem-

. . _ ) s
bership m the Ch «owmm Nation of Oklahoma.”™ Each of

petitioner’s members thus enjoys (or has the right to enjoy)
all ?.?:nmmm and immunitics of Cherokee citizenship, as
expressly @BEQ >d for under the 1867 Agreement (Pet. 95a)
and the Cherokee Nation Constitution (AR 7-1141)."

dppeal of Delavware Tribe of Indians, 1BIA No. 02-65-A. ALl
Recommended Decision. at 1 (Finding 20) (July 26, 2002, ar (hip:
Iwww, ibiadecisions.com/isda/isdacases/20020726-02654.PDE). accepred
and declared final by Order Notifying Partics of Finality of Recom-
ﬁc:ac; Decision (Int. Bd. Indian App. Sept. 24, 2002).

* As used herein, "AR” 837 3 the Administrative Record filed in the
district court, “10th Cir. APP” refers to the Appellant’s Appendix (ex-
cerpts of the Record), “10th Q.ﬁ >DU: cfers to the Addendum to the
Appellant’s Opening Brief, "10th Cir. SUPPADD” refers to the Adden-
dum to the Appellant’s Reply Brief, and “10th Cir. 2dSUPPADD? refers
to the Addendum to the Appellant’s Supplemental Briel.

ﬁ

Finally, there is no substance to petitioner’s argument that
the Tenth Circuit’s decision somehow Jeopardizes  the
recognition of other Indian tribes. The Tenth Circuit’s
alternative ruling on this issue was expressly based upon the
fact that “[tthe [Secretary] used « procedure  heretofore
wiknown to the law—"retruct and declare’—to purportedly
re-recognize the Delawares™ Pet. 25a (e emphasis added). A
ruling striking down an unprecedented and extreme de parture
from settled procedure certainly does not Jeopardize the status
of other Tribes recognized through less irregular means.

STATEMENT OF THE CASE

la. The facts as related by the Tenth and D.C. Circuits are
undisputed.  After the Civil War, the Delaware Tribe of
Indians (which in “xmc had been forced to relocate to Kansas)
faced increasing pressure from the United States and white
settlers to move once again. Pet. I\.m. infra 2a. The United
States then entered into a treaty with the Delawares under
which their land in Kansas would be sold.  Trean: with the
Delawares, July 4, 1866, 14 Stat. 793, Article 3 of that
Treaty granted all Delaware Indians “an opportuntty, free from
all restraint, to elect whether they will dissolve their r elations
with their tribe and become citizens of the United States.” Id.
(The Delawares who elected under Article 3 to sever all
relations with any Indian Tribe are referred to herein as the
“Kansas Delawares.”)  Alternatively, in PL:QO 4 the United
States promised to sell to those Delawares who instead wished
to move south, certain lands in what was then ::::m: country”
(now Oklahoma) that either had been ceded to the Government
by other Indian tribes or “which may be ceded by the
Cherokees . . ., to be selected by the Delawares in one @%3\ in
as compact a form as practicable.” /d.; Pet 77a.

Later in 1866, the United States entered into a treaty with
the Cherokee Nation.  Treaty with the Cherokee, &w 19,
1800, 14 Stat. 799. Article 15 of the Cherokee Treaty
provided two means by which non-Cherokees might settle
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upon certain Cherokee lands, what the court of appeals called:
{1} "an "mcorporation owao? Pet. 8a (or, as this Court in
Jowrneveake put it, an :mdmc~,§,©:,, option. 155 U.S. at 204),
and (2} a “'preservation option,”” Pet. 8a. As to the “incor-
poration”-"absorption” option, Article 15 (together with a

generic introduction) provided:

The C ited States may settle any civilized Indians,
friendly with the Cherokees and adjacent tribes, within
the Cherokee country, on unoccupied lands cast of 96°
on such terms as may be agreed upon by any such tribe
and the Cherokees, subject to the approval of th
esident of the United States, which shall be consistent
with the following provisions, viz:  Should any such
tribe or bund of indians settling in said countiv abandon
their tribul organization, there being first paid into the
Cherokee national fund a sum of money which shall
sustain the same proportion to the then existing national
fund that %n number ot Indians sustain to %m whole
number of Cherokees then residing in Cherokee country,
they shall \.Vm incorporated into and ever after remain a
\.El of the Cherokee >§w:> on equal terms in every
respect with native citize

Pet. 78a-7%9a (emphasis added).  Alternatively under the
“preservation option,” settling fribes wishing to “preserve
their tribal organizations, and to maintain their tribal lfaws,
customs and usages” were required to make a population-

based payment m:a to ﬁz«n?im :m Eu,x.:: of country set off

for their use by metes and bounds.” Pet. 7947

As the Tenth Circuit noted (Pet. 9a). Option 2 provided 1 ful

“And should any such tribe, thus scttling n said nc:::z, decide to
preserve their tribal organizations. and to maintain their tribal laws

istent with the constitution and laws

customs, and usages, not incon

of the Cherokee Nation, they shall have « diswrict of country set off

for their use by metes and bounds equal to one hundred and sixty

said tribe, and

acres, 1f they should so decide, for amn: man. woman. and child of
dt

7

Thus, while the 1866 Treaty permitted the Cheroke
Nation and a settling tribe some flexibility in setting the terms
of their relationship, it offered only two gmmo alternatives,
cither of 5:% “had to be ‘consistent” with one of the [two]
options™ (Pet. 18a): Option 1. incorporation m:g mvmo%:om
into the Che 5_? Nation and the permanent loss of separate
tribal political identity, or Option 2. purchase of a distinct
body of land for the settling tribe and continucd separate
political existence.

b. On Aprit 8, 1867, the ﬁ:ﬁdwon Nation and the
Delaware Tribe entered into Articles T Agreement under
which the Delawares® agreed to settle in mw 57 > countr
Pet. 91a-90a. The / ./mmm ment recited that it was ::,cm,.mrg
“rpursuant to Article 15 of the .&o& Cherokee Treaty™ (Pet.
[0a, quoting same), and not Article 4 of the wc Wi
Treaty.” The 1867 Agreement also three times reci e _r:

or the same into the national fund such price ¢
crokee Nation. subject 1o
the N,MJWJ“.»,,/..,W_ 1 the President of the United States

A / SR .y '

[21 And the said tribe thus settted shall also pay o the national
fund @ sum of money. to be agreed on by the respective parties,
not greater m proportion to the whole ox
1

isting national fund and

sle proceeds of the Tands :c_.r.mz ceded or authorized 1o
be eec - sobd than their numbers bear to the whole numbe - of

then residing in said country. and thenee m:r; ards
njoy all the rigl

ts of native Cherokees

twares” or “Cherokee-Delawares™

those Delawares who moved to Cherokee country. it does not include

i this Br e term el

TRansas Delawares” or other Delawares who  seitled
Oklahoma.

cement mentions Article 4 of the Delaware
the purchase “in one body in as compact o form s

s ceded by the Cherokees). but explains that this

practicable” of Jands
Delaware Treaty v::?ri could not be tmplemented accordi w oo s
erms because “no suck

veession of Tand was made by the Cherokees 1o the
United States, but, in mr

thercoll terms were provided as hercinbefore
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the Delawares were thereby *“cons olidat{ed]” or “incor-
porated” into the Cherokee Nation (Pet. 92a, 93a, 95a),
matching Article 157s incorporation-absorption option. It

then concluded:

:O:?:f::smi3\%@Uommémamoﬁmﬁmommmo:,
stipulations, all the members of the tribe, registered
above provided, shall become members of the Cherokee
Nation, with the same rights and immunities, and the
same participation (and no other,) in the national funds
as native Cherokees, save as hereinbefore provided.
And the children hereafter born of such Deluwures so
incorporated into the Cherokee Nation, shall in all
respects be regarded as native Cherokees.”

paragraph perfectly matched Article 15’s provision that
the members of a tribe choosing to “abandon [its] tribal
organization” would become “incorporated into and ever afte
emain a part of the Cherokee Nation, on equal terms in every
respect with native citizens.”” vﬁ. 78a-79a.  Just as
significantly, and unlike Article 157s preservation option, the

1867 Agreement did not provide wom, the U&mémaom to acquire
“a district of country set off for their use by metes and
bounds™ (Pet. 79a), but provided for the purchase by

Pet. T1a, quoting 1867 Agreement (Pet. 95a). This closing

mentioned. under which friendly Indians might be scttled upon their [ /e,
Cherokee] Jands.” Pet. 91a-92a.

° The 1867 Agreement’s language regarding one of the payments the
Delawares would make is nearly wdentical to Article 157s like provision
under the incorporation-absorption option. Compare Pet. Y3a-94a (“a sum
of money, which shall sustain the same proportion to %n existing
Cherokee National fund, that the number of Delawares registered as above
mentioned. and removing to the Indian country, sustains to :F, whole
number of Cherokees residing in the Cherokee Nation™) with Pet. 79a (*a
sum of money which shall sustain the same proportion to the then existing
national fund that the number of Indians sustain to the whole pumber of
Cherokees then residing in the Cherokee country™).

9
individual  Delawares of temporary 160-acre life estates
anywhere throughout Cherokee country. Pet. 92a-93a.”

approved by the President. In transmitting the Agreement to
the President, Interior Secrctary Browning described it as
“providing for uniting the two tribes, as contemplated by the
Cherokee Treary of July 19,1866 . .. 7 a result only possible
under Article 1575 M:ocm,ccm,&ﬁo:-mdwoqq:. on option.  10th Cir
APP 296 Amiwrmmmm added) (Presidential mq?,o(..& omitted
from 32 itioner’s appendix). See :\3 Pet. 22a n.6 and 10th
Cir. APP 298-319 (statements by Delaware lc Aﬁ explaining
the \ymwdaEm:M provided for “merging” the forme :% separate

tribes mnto one).

As required by Article 15, the 1867 Agreement was

¢. In the years following execution of the 1867 Agreement
disputes arose between the Cherokee Nation and the settled
Delawares. One dispute involved the rights of the Cheroke
Delawares (and also the Cherokee-Shawnees, gm cendants of
another tribe incorporated into the Cherokee Nation) to share
as Che r Qmwn:m in the proceeds of certain “Cheroke
lands west of the Arkansas River.” Act of Oct. Mc Mxxx, ch.
1211, 25 mx;. 60 m In this dispute, “the Cherokee legislature

U
s

- .. over the veto of the [Cherokee] principal 2:2 din cQ d
that the land proceeds be paid only “to the citizens of t

Cherokee Nation by blood,” thus excludin 1g the Delawares
and Shawnees. /d. In 1888 Congress responded g di ng
that appropriate sums from the Treasury owi mg 5 :F,
Cherokees be redirected to the Delawares and Shawnees, /.
at 609, In so enforcing the 1867 >m3@5m5 Congre cited
that under Article 15 of the Cherokee Treaty “the :a_m:m thus
settled were . . . to be incorporated into and ever after remain

The additional purchase of these temporary life estates exceeded the
nuRimum EL:WE:E:? of the incorporation-absorption option. but was
not inconsistent with it In contrast, incorporation and the acquisition of

scattered m ¢ estates was plainly /nconsistent with the preservation option.
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a puart of the Cherokee Nation, on equal terms in every
respect with native [Cherokee] citizens”—a verbatim refer

ence to Article 157s incorporation-absorption option. /d. at
608 (emphasis added). The 1888 Act also recited that the
Cherokees had entered into two agreements with the
Delawares and the w:mﬁ\:wnw “under the provision of the
aforesaid fifteenth article,” id., adding that the Delawares

and Shawnees had Mrﬁ.mg each been i

Lcorporated into
the Cherokee Nation.” id. at 609 (emphasis added), anoth
verbatim reference to that article’s incorporation-absorp-
tion option.®

d.  Notwithstanding Congress” corrective action in 1888,
disputes between the Delawares and the Cherokee Nation
continued, next over the “proceeds from the rental of cer
mm‘owmowm:a.; \m,\.E mm.ﬁ:m:.Emm,o:%.aummﬁrozwcamu
b
%

elawares (like the Shawnee) to bring suit “to hear and
determine what are the just rights . . . of the . . . Delaware
Indians, who are settled and incorporated into the Cherokee
Nation . . . c:mo the provisions of article fifteen of the
[Cherokee Treaty] . . . and articles of agreement . . . made
with the Delaware :3&7 April [8, 18671 vet m:@%

reference to Article 15°s incorporation-absotption option.
Actol Oct. 1, 1890, ch. 1249, 26 Stat. 636 {emphasis added).

Delaware Chief Charles Journeycake, in a representative
capacity on behalf of the Delawares, then sued the Cherokee
Nation and the United States to establish the Delawares’

rights as full Cherokee citizens. Pet. 14and. The Complaint
averred that the Delaware _Eg by the 1867 Agreement
“abandoned their separate magw organization” {10th Cir,

2dSUPPADD &), a key point on which the m‘czz of Claims

[he partics agree that the Shawnee Tribe was incorporated o the
Cherokee Nation under Option T of the Cherokee 1806 Treaty and thereby
surrendered its independent sovereignty. Petl 18,

11

agreed in sustaining the Delawares’ rights as full Chero-
kee citizens:

The umEQ:Q.: of 1867, which we have been considering
as a mere contract, was something more than a deed of
bargain and sale, viz, a treaty. . . . By this tr caty hwo
independent ?:\:; politic E::ﬁw and becume one, the
lesser. according 1o its terms, bheing merged in the
greater.  The compact regulated m:g mcma_:oog the
mdividual and political rights of those who sirrendered
their independent  corporate  existence  and  became
members of the Cherokee nationality.

Jowrneveake v Cherokee Nation, 28 Ct. Cl. 281
(emphasis added). See also Pet. 12a (quoting

&

L3EE(1IRGY)

’f
jous
,«..J

In affirming the Court of Claims in all respects, this Court
focused on Article 157s two options:

One in which the Indians settled should «bandon their
\:‘\E\ organization, in which case, as expressed, they
were (o he incorporated into, and ever afier remain a
\::\ :\. the Cherokee Nution, on equal 1erms in every
respect with native citizens.”  The other was where
emoval of the tribe to the Cherokee country should
mvolve no abandonment of the tribal CTEEN::Q: i
which case a distinet territory was to be set off, by mete
and bounds, to the tribe removed. The one conte S\q\;: :\
an absorption of individual Indians into the Cherokee
Nation: the other. a mere location of « tribe within the
limits of the Cherokee Reservation.

Journeycake, 155 US. at 204 (emphasis added). Having so

characterized the two options, this Court concluded that the
1867  Agreement unambiguously implemented  the  first
option, reflecting “rhe expressed thought of a consolidation of
these Delavwares with, and  absorption of them into, the
Cherokee Nation as individual members thereof” Id at 213
{emphasis added). v
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Far from skirting the issue, e.g., Pet. 8, 14, this Court

expressly considered and held that the Delawares did not
come into Cherokee territory under the “preservation” option
explaining that :Esﬁr is no provision for the setting apart 3
a distinet body of land in any portion of the reservation for
the Delaware tribe.” Journeyeake, 155 U.S. at 205-206, and
adding later that “*[1]n other words, there was no purchase of a
distinct body of lands, as in the case 3 the settlement of other
tribes as_tribes /S::z the limits of the Cherokee Reser-
vation.” /d. at 213 {emphasis added). This Court could not
have %ormz more Qnmi% to the very point the petitioner now
eeks to relitigate a century later

¢. When conflicts over the 1867 Agreement persisted,
Congress once again authorized the Court of Claims to
determine the nature of the parties’ nights—this time, the
nature of the Delawares” occupancy rights.  Act of June 28,
1898, ch. 517, sec. 25, 30 Stat. 495, 504. For this lawsuit the
Delawares shifted to arguing they had acquired rights
superior to those of other Cherokee citizens, including
permanent land rights that no other citizen enjoved, based on
the underlying ﬁ«cﬁoﬁﬁom that they had come i :5 Cherokee

couniry under the preservation option—the precise opposite

’To continue insisting that this issue was not decided s untenable. So,
(00, 15 it untenable to continue arguing that this Court did not consider the
meaning of the Delawares” second payment under the 1867 Agreement:
not once, but nwice. this Court in Jowneyveake explained that the sccond
payment purchased temporary hfe estates anywhere on the Reservation
guarantced minimum  futwre allotments, and purchased an ::%:;c
interest in the balance of the Cherokee Nation™s lands. 155 U.S. at 212-
13, 215, The Court’s central holding that the Delawares had a right to
share in the proceeds carned on Cherokee lands hinged directly on that
sccond payment, with the Court explaining at length that one dollar per
acre might have been far too much for mere temporary life estates, but not

the considerably larger mterest the Delawares thereby acquired in
Tenth Circuit’s comparable

1

i

2:2. Cherokee E:gm. ld. at 215, For the
analysis, see Pet. 15a, 21a.

13

of their contention in Jowrneveake. But the Court of Claims
disagreed, concluding that the setthing Delawares acquired a
mere right of occupancy of individual parcels for their own
lifetimes, just as other Cherokee citizens possessed, and not
an mheritable right that no Cherokee citizen enjoyed.
Delavare Indians v. Cherokee 2::5: 38 Ct. CL 234, 247-53
(1903).  The court specifically rejected the notion that the

xo,\ Agreement brought the Uo_mﬁmmcw into Cheroke

>rritory under the ?‘omﬁ.«,mﬁcz option (id. 247-48);

. [Cherokee] treaty of 1866 provided in substance that
in case any tribe settling in the country should decide to
preserve their tribal organization and EN:.EN:: themr faws
and customs, they should have a district of ¢ country sct
off by metes and bounds cqual to %c ma: acres of land
for each man, woman, and child of said tribe But

no such provision is found in the agrecment or tre 2aty
ot 1867.

Once again this Court affirmed, agreemg “the Delaware
were made a part of the Cherokee Nation.” and %c«\ became
al te

& component part Exi equa rms with other citize
Delaware Indicns, 193 U.S. at 144, The mo:: expre JT
rejected “tlhe claim . . . that the contract of 1867 secured

to the Delawares as :\ixs the 157,000 acres of land,” ?\. at
134 (emphasis added). Relying on Jowrneyeake, the Cour

cxi.ﬁ::ng that no tribal rights survived the Delawares™ entry
on to Cherokee lands:

In [Journeveake] it was held that under the agreement

the registered  Delavwares were incorporated inte the

::;t\%m Nation, and as members and ¢ :N ns thereof

were entitled to partic .Tﬂ in the proceeds of the sale of

a portion of the Q crokee lands upon ma:um terms with
tiz

native Cherckee citizens.

It was held in the Jowrneveake Cuse, to be the purpose of
:: s agreement (o incorporate the registered Delavvares
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into the Cherokee Nution, with full participation in the
political and property rights of citizens of that nation.
,ﬁm a part of the general agreement, provision is made for

ights in certain lands as a home for the Delawares who
are to remove from their Kansas lands to the Indian
territory.  These lands are to pass to registered Dela-
wares and they are to have the privilege of selecting
them from unoccupied lands east of the line 96 degre
west longitude.  This right is conferred not upon the
Delaveare Nation, but upon certuin registered Dela-
wares who ure to be incorporated into the Cherokee
afion.

Id. at 134-35 (emphasis added). In so holding, this Court

unambiguously rejected the Delawares” contention, resur-
‘noﬁmm here, that : / came into Cherokee country under th
preservation option. O: this point there was no quibbling, for
the Court made plain that there 1s no “latent ambiguity in the
terms of the contract.” /d. at 141."

2a. Throughout the late 19th Century and for most of the
20th Century, the Secretary and the Department continued to
view the Delawares as having merged with the Cheroke
Nation for all purposes, save for the pursuit of ancient br.
of treaty claims pre-dating the 1867 NPmNAaQ:ci {and the
expenditure of awards secured upon such ancient claims). An
carly example is found in Deluware \:QE:,,, in Cherokee
Nution- Allotmenr, 25 Pub. Lands Dec. 297 (1897), where the

As the Tenth Circuit summarized (Pet. 17a, citations omitted),

The Delawares nevertheless insisted the 1867 Agreement “should
not be literally enforced in view of the understanding of the
?:.:cum I and sought to introducce parol evidence. The Court, how-
cver, found the contract unambiguous and rejected the Delawares”
resort to parol evidence. The Court ox?%.:w; “no room’” existed
the case to “depart] | from the familiar rules of law protecting writ-
ten agreements from the uncertaintics of parol testimony.” “In light
of the circumstances N:Z he E:Mcmmc used in the writing, its con-
struction [was) not rendered difficult because of latent ambiguities.”
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Department’s  Attorney  General, with the Secretary’s
approval, anticipated the outcome in this Court in CA laware
[ndians by opining that the 1867 Agreement “was . . . a
compact for the consolidation of two separate and distinct
bodies politic by which theyv became united in one. By its
terms the Delawares, or that portion of that tribe which saw
fit to accept the agreement, were merged in and became a
component part of the body politic of the Cherokee Nation.
Id. at 302 (emphasis added): 1 :r Cir. SUPPADD 8. Later
opinions are to a similar effect.’

b. Over the years the Delawares continued to UEZF,
historic claims against the Government arising out of treatic
pre-dating their 1867 merger into the Cherokee Nation. Tx,
these purposes the Delawares éo:wa establish various tribal
committees which served to present their claims against the
Government in the name of the historic “Delaware Tribe of
Indians™ and, if successful, to later administer judgment funds
awarded on such claims as the lincal descendants of that
historic entity. [.g., Act of February 27, 1925, 43 m::‘ 812,
as amended by Act of March 3, 1927, Pub. L. 69-717. ch.
314,44 Stat. 1358, One such claim, involving an mx,ﬁ fand
transaction, was prosecuted under the Indian Clatms
Commission Act of August 13, 1946, Pub. L. 79-726. ¢h.
959, 60 Stat. 1049, as amended, Jormerly codified ar 25
U.S.Co88 70-70v-3 (*“ICCA™), and resulted in a substantial
recovery.  Absentee Delaware Tribe of Okluhoma. ot al. v,
United States, 21 Ind. CL Comm. 344, 370 (1969). (The
ICCA authorized suits against the United States not only by

See ¢g., 10th APP 403 (1952 Solicitor's Opinion). APP 371
(1982 Solicitor’s Opinion)y. APP 296 (1867 Message to the President):
APP 329, 330 (1886 statements of President Cleveland and Secretary
Famar)y: APP 486 Ccux BIA correspondence): APP 499 (1979 BIA
correspondence): APP 516 {1980 House Report restating BIA :7,:2:.,
AR 4-0282 (19Kl E> cc::c:w APP 535-37, 592-98 (Secret tary’s TURT &
TU83 bricts) and APP 624 (1994 BIA correspondence).
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tribes and bands, but also by any “other identifiable group of
American Indians.” 60 Stat. at 1050, § 2, formerly codified ui
25 U.S.C. § 70a.)

The proper distribution of that award gave rise to yet another
Delaware case that ultimately made its way to this Court, albeit
one in which the Cherokee Nation was not a party. In
Delavware Tribal Business Comm. v, Weeks, 430 U.S. 73
(1977, lineal descendants of the “Kansas Delawares”—those
who in a legal sense elected to cease being Indians under
Article 3 of the 1866 Delaware Treaty (supra 5)—challenged
Congress’ hmitation on the distribution of Delaware judgment
funds exclusively to the Delawares 2:0 had moved to

Cherokee country (and to the Absentee Delawares who had
moved elsewhere in Oklahoma). wﬁom.m addressing Congress’
distribution plan, this Court (without supporting citation)
observed in passing that the Delawares “are today a federally
recognized tribe.”  Weeks, 430 U.S. at 77. At the same time
however, the Court recognized that Congress hitherto had
treated the Delawares only as “a distinct entity” in the histor
pre-1867 treaty claims setting, and it acknowledged that “tjhe
District Court made no finding as to the Cherokee Delawares’
status as a recognized tribe.” Id at 77 n.8. The Weeks
decision is discussed at greater length infra 25-28, because it is
the centerpiece of the petition.

3a. During the 1970s the laterior Department came under
considerable criticism over its ud hoc non-regulatory process
for according official political recognition to tribal govern-
ments. £.g., American Indian Policy Review Commission,
FINAL REPORT at 477-79 (GPO 1977). (The Commission was
established by Pub. L. 93-580, 88 Stat. 1910 (19753, as
amended.} In response, the Department in 1978 standardized
its procedures for according such recognition by adopting
formal tribal acknowledgment regulations. 25 C.F.R. pt. 54

(1979), redesignated 25 CF.R. pt. 83. Proceeding under

these regulations, on January 31, 1979, the Department issued
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its first comprehensive and official list of “Indian tribal
entities that have a :o<m§Em;Tﬂo-mo,\mm‘::ﬁi relationship
with the United States.” 44 Fed. Reg. 7,235 (Feb. 6, 1979).
Like most available pre-regulation lists, the new list included
the Cherokee Nation but not the Delawares. Jd/.'*

The Bureau of Indian Affairs (BIA) subsequently issued
seven listings of recognized tribes, all including the Cherokee
Nation and all omitting the Delawares. See 46 Fed. %om‘
35,360 (July 8, 1981); 47 Fed. Reg. 53,130 (Nov. 24, | cxN/,
48 mmg. Reg. 50.862 (Dec. 23, 1983); 50 Fed. Reg. 6.055
(Feb. 13, 1985); 53 Fed. an 52,829 (Dec. 29, cmf.uy wra
Reg. u.\r, 64 (Oct. 21, 1993): and 60 Fed. W 1. 8,250 (Feb. 16,
1995}, As the Tenth Circuit corre ectly noted E nd as petitioner
oddly contests, Pet. 8-9), “[t]he Un_% ares had never been on
the list prior to this Eém:z,. Pet. 2a (referring to the list
issued under 25 C.F.R. § 83.5(a)).

From the promulgation of its Part 83 regulations in 1978
until 1996, the Department consistently took action on the
basis that the Delawares were nof a separately recognized
tribe. 10th Cir. APP 486, 490, 491, 496, 497, 499. 501, 505,
23. S5TT, 523, 526, S71, 617, 618, 621, 624. 629. On

February 26, 1979, for example, the BIA s Washi ngton o: ce
wrote Henry Secondine, Chairman of the Delaware Business
Comimittee, about “the relationship 742@5 the Delawares
and the Cherokee Nation™ (APP 490) explaining:

o

It is clear that by the 1867 Agreement, certain Delaware
E%m:,f - Uonto a part of the Cherokee Nation.

According to the record, three out of Four of the agency’s unofficial
-1979 Hists in the previous decade excluded the Delawares. Soe 10th
APP 435 (1973): APP 451 (1972); APP 256 n.12 (discussi ing a 196y

pri

A

list). A fourth unofficial list included the :ﬁ:ﬁ.;mo,Gcif ¢ Business
C

f:

ommitice,” APP 470 (1 cd ,v, although its significance is muddicd by the
act that many of the unofficial pre-1979 lists expressly :n:z d Indian
groups “recognized only r:‘ purposes of seftling claims against the U.S,
Government.,” APP 436,43 }



18

[W]e consider the Cherokee Delawares to be . . . within
the Cherokee Nation. The Cherokee Delawares are free
to take necessary action to deal with their judgment
awards and to preserve their Delaware identity. For
rovernmental purposes, however, they must look to the
Cherokee Nation of which they are an integral part.

In May 1979, an Acting Deputy Commissioner of the BIA
wrote another letter to Mr. Secondine, notifying him that the
BIA was withdrawing its prior approval of the Delaware
Business  Committee’s  by-laws (under development to
administer a treaty claims judgment) because it was “not
capable of m%@:&m y protecting the interests of the Cherokee
Delaware people” (as was required in an appropriations law
providing for :a payment of the Delaware judgment). APP
499, The letter summarized the BIA’s position on the
Delawares” status, stating that its prior dealings with the
Business Committee with respect to pre-1867 treaty claims
had led to “misunderstandings™ by some persons that those
dealings “established for the Delawares a relationship with
the Federal Government separate from that of the Cheroke
Nation; such is not the case.” Id. The May 1979 letter has
since taken on added significance because its 1996 *re-
traction” by the Assistant Secretary became the ::Q.Qowo.
unknown in the law”™ device the Um?:,:sgz employed 1
extend separate recognition to the Delawares. Pet. Nmﬁ
infra 17a.

b. Notwithstanding the Department’s prior settled position
“[tihe Delawares began a quest for Federal recognition in
199277 Pet. 2a. They filed a letter of intent to petition the
Department for federal acknowledgment as a tribe under 25
C.F.R. pt. 83, /d.  The Department initially refused
consider the petition, explaining the “Delawares have not
existed as an independent political identity since 1867, and
have been absorbed into the Cherokee Nation of Oklahoma
for general governmental purposes since that time.” Pet.
But the Department subsequently clarified the Delawares’
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right to file a formal petition if it so chose Pet. 2a-3a. Then,
instead of following through with a petition, the Cm_mémﬁom
abruptly bypassed the process altogether by simply zmw:w: the
Department to “reconsider and retract™ the agency’s position
not to deal with the Delawares as a separate federally
recognized tribe.  Pet. 3a. “The agency [then] conducted
‘legal review” of the situation at the Delawares” behest” (id.).
preparing a new legal opinion which concluded that in 1867
the Declawares actually had preserved their mndependent
sovereignty, Uimonmh: having acted under the “preservation
option” rather than the “incorporation”-"absorption” option of
the 1866 Cherokee Treaty. All this the Secretary’s “detailed
analysis”™ reasoned in one short 39:08 After 30 days
notice of that legal opinion, the Secretary then issued a
September 1996 decision retracting _ May 1979 letter
(supra 18) and declaring on that basis that the Delaware
never stopped being a federally recognized tribe. /.
(Contrary to the Petition at 2, there never was any “hearing
on the matter.)

sl

4a. In October 1996 the ano L:o: brought suit in
the Distriet of Columbia :ﬁ 5 US.Co 8§ 701-706 of th
Administrative  Procedure Act to 9385 the Secretary’s
recognition decision as arbitrary, capricious and co ntrary to
law.  The district court granted the Sec cretary’s motion to
dismiss on indispensable party grounds, ho Iding the Dela-
wares could not be joined due to tribal sovereign immunity.
Supp. 974, 986. On appeal the D.C. Circuit reversed.
explaining in a lengthy and carefully considered opinion that:
(1) the Secretary’s decision to accord recognition to the
Defawares was not entitled to deference on the sovereign
immunity issue because “the Department did not follow the

The ageney’s decision to extend recognition to the Delawares rested
on an alleged “comprehensive legal analysis™ that devoted three sentences,
in a foomote, to the Supreme Court’s decisions interpreting the 1866
Cherokee Treaty and 1867 Agreement.” Pet. 254
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Part 83 regulations, but recognized the Delawares through the
procedural device of retracting the May 24, 1979, non-
recognition letter. An-agency is required to follow its own
regulations” (infru citing, inter alia, Service v. Dulles,
354 U.S. 363, 388 (1957); (2) deference was also not due
where the issue was purely a question of law involving the
meaning of the 1867 Agreement, Journevcuke and Delaware
Indians (Pet. 17a-18a); (3) deference could not trump the
presumption of reviewability (id.  18a, citing Bowen v.
Michigun Academy of Family Physicians, 476 U.S. 667, 670
(1986)): (4) the Delawares in 1867 abandoned their separate
sovereignty under Option 1 of the Cherokee Treaty, reasoning
that “[tlhe use of the term ‘incorporated’ in the 1867
Agreement is sufficiently unambiguous to constitute an
express relinquishment of the Delawares’ status as a separate
sovereign’™ (Pet. 22a), adding that “[t]he plain meaning of this
language is that the two tribes were to be consolidated into a
single unit” mi. 23a); and (5) “Weeks cannot be so broadly
read as to resolve the issue in the instant appeal. Nothing in
the Court’s opinion suggests that it was revisiting its earlier
conclusion in Delaware [ndians and Jouwrneveake that the
Delawares had been “incorporated’ into the Cherokee Nation™
(id. 24a). Through a subsequently added footnote the Court
limited its opinion to the indispensable party issue. [d.
26an. 5.

b. Subsequent to remand the action was 2.&?%9.*.3 to the
Northern District of Oklahoma (Pet. 4a) where the district court
relied on Weeks and on the claims statute %Q.a at issue to
conclude that the Secretary did not violate the APA (Pet. 56a).
Significantly, the court omitted any substantive discussion of the
1867 Agreement, Journeyvcake or Delaware Indians.

c. On appeal the Tenth Circuit reversed, detailing with
even greater care the analysis undertaken by the D.C. Circuit.
The Court took note that “the agency’s recognition of the
Delawares was based solely on its anulysis of the treuties und
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agreements entered into by the Cherokee Nation and
Delawares in the 1860s™ (Pet. 6a), and therefore the aeency s

rr.)

decision would have to stand or fall on that %E?if Since
the Secretary’s “‘review” of its administrative ¢ practice over
the next century was simply to confirm the Delawares
status™ as being what the Secretary already had concluded
to be under the 1867 Agreement, the case presented a pure
question of law on issues where Congress did not confer on
the Secretary any discretion. Pet. 6a-7a. citing Adams 1'ruir
Co. v, mQ:m: 494 U.S. 638, 649 (1990}, superceded b 29
U.S.C.§ 1854 |

Next, the court of appeals reviewed all the extant case law
stretching  from  the .\E:.:x:\:\% opintons  to the D.C.
Circuit’s opinion here and concluded that in all these case
the  Delawares had been  conclusi ly  found 1o have
abandoned their separate sover Cmﬁv\ as of 1867 and bee
fully absorbed into the Cherokee Nation. Pet. 124 (“over
court to consider the actual terms of the 1866 Cheroke
Treaty and 1867 Agreement has explicitly or implicitly
cjected the DOI's reading of the agreement’), 17a-18a
(“[bJased on the foregoing, the [Secretary’s] conclusion the
Delawares preserved their tribal 30::2 under the 1860
Cherokee %RDQ and 1867 Agreement is clearlv contrary to
Supreme Court precedent™), 18a (““An ¢ gency .o :(E.f‘
conform its conduct to a decision of the Supreme Court in all
future cases, even if the agency believes that the Court wa
wrong™ (citation omitted)), 25a (“The [Secretary 's] recog-

" Since the Seere tary did not rely on ?Z-:f? ents 1o conclude that
the Delawares preserved their separate sove cignty under the 1867
agreement, the court of appeals limited its review to what the Seer tary
had decided. Pet. 6a n.2. citing FPC v Tevaco Ine. 417 US. ,,x:, ,3\
(1974) and Motor Vehicle Mfis. Ass'n of United Staies v. State Farm Mur,

Auto. Ins. Co., 463 1S, 29, 50 (19K3). Thus, the court of appeals

expressly refrained from passing upon most of the areuncnts (he
petitioner now advances, rescrving petitioner™s right to raise them in any
future ugeney procecdings.
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nition of the Delawares in this case was contrary to the
United States Supreme Court’s decisions in Journeveake and
Delavare Indians™).

Even then, the court of appeals indulged the petitioner by

eviewing the pertinent treaties and the 1867 Agreement ub
:::: (as did the D.C. Circuit), only to confirm once again
that “[tJhe unambiguous language of the 1867 Agreeme _z
including the provisions for the Delawares’ two O payments, |
consistent with the Delawares’ selection of the :nc%oE:o:
option of Article 15.” Pet. 18a. See also Pet. 19a (“the
language of the agreement and the nature of its execution are
inconsistent with Article 15°s preservation option™), 19a (“the
agreement’s language is unambiguous™), 20a (“[a]bsolutely
nothing in the administrative record supports the Delawares’
theory™ that they “selected and settled %o: a ten-by-thirty
tract of land in the Cherokee Nation™), 21a (“the [Secretary’s]
theory that the Delawares’ two payments to the Cheroke
Nation evidences ‘preservation’ rather than ‘incorporation’ is
misguided”).  After examining the petitioner’s and the
Secretary’s additional arguments in favor of conside ering
;:?onﬁ parol evidence, the court of appeals explained that
“assuming for the EoBmE the agreement is ambiguous
(which it is not) and the Supreme Court had not held it
unambiguous (which it did), the Delawares would still not be
in any better position. The parties’ contemporaneous actions
evidenced their belief the Delawares incorporated into the
Cherokee Nation.” Pet. 22a.

Finally, the court of appeals rejected petitioner’s “mis-

placed” reliance on this Court’s decision in SQS\: Pet. 23a.
After noting the distinction between a modemn day entity
pursuing an ancient “tribal” claim and a genuine modern-day
recognized tribe (Pet. 23a-24a, quoting COHEN at 12 {citing
the Delawares)), the court concluded that “lalt most, Wecks
stands for the proposition the Delawares reconstituted for
claims purposes.” Pet. 24a. As for the argument that

23

subsequent actions restored the Delawares’ sovereignty afte

1867, be they drawn from the statute at issue in Weeks or
elsewhere, the court was careful to note again that since the
Secretary had not relied upon such subsequent actions for her
‘ecognition analysis, the court likewise could not consider
such actions, much less sustain the Secretary’s decision as if
it were based upon them. /d. (“[w]hether the Delawares were
reconstituted-be it through Act of Congress or administrativ

practice—sometime after 1867 is not before us”). Indeed. the

Secretary-who has not petitioned this Court—‘conceded™ that
the basis for the Secretary’s decision was ﬁzozw the 1867
>mmr::T:::rc:wr:g:imﬁwﬁam:

In its concluding paragraph the court of appeals further
faulted the Secretary for failing to follow the agency’s own
regulatory procedures, Pet. 25a, criticizing the agency for
using “a procedure rﬁ.ﬁo??y unknown to the law—retract
and declare’—to purportedly re-recognize the Delawares. In
so doing, the 7@5 ary’s] actions were arbitrary and
capricious.”

Judge Seymour concurred in the judgment, “agreefing]
with my colleagues that the Supreme Court’s decisions in
[Journeveake :g Delavare Indians] control the outcome of
this controversy,” and adding that “after a ve ery careful and
particular examination of the Supreme Court’s decisions in
Journeycake and Delaware Indians in ro:w::o:o: with an
equally careful examination of the treaties and agreements
they interpret, . . . one must conclude this controversy should
be resolved in Ei.:. of the Cherokee Nation.” Pet. 26a.

REASONS FOR DENYING THE PETITION

I As the foregoing discussion makes plain, this case
involves the unique relationship between the Cheroke
Nation and the Delawares, as reflected in their 1867
Agreement read against the backdrop of their respective 1866
treaties. The agency action below was based solely upon a
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legal opinion which (1) analyzed those historic documents as
preserving separate Delaware sovereignty after 1867, rather
than effecting its abandonment: and (2) construed this Court’s
,\E:‘:m,fi%m and  Delaware  Indians  de ,Zozm in  three
sentences to have somehow failed to address the issue

That is what the legal opinion said, that is what the

Secretary conceded, and that is the core question the court of

appeals addressed. Consequently, and as the Tenth Circuit
noted, all the petitioner’s contentions about subsequent events
are for another day and another proceeding. As this Court’s
decisions in FPC v. Texuco Ine. and Motor Vehicle Mfrs.
teach, an agency action must stand or fall “*on the same basis
articulated . . . by the agency itself,”” Texaco, 417 U.S. at 397
(quoting Burlington Truck Lines, Inc. v. United States, 371
US. 156, 169 (1962)), and therefore “an agency’s action
must be upheld if at all, on the basis articulated by the agency
itself)” ii:\ Vehicle \K\x . 463 U.S. at 50 (citing SEC
Chenery Corp., 332 U.S. 194, 196 (1947)). Courts cannot
speculate about additional reasons that mi ight sustain an
otherwise plainly illegal action. Surely petitioner cannot be
asking this Court to cast aside that time-honored principle of
administrative law—although that is precisely  what the
petition cffectively seeks.

The Tenth Circuit’s appropriately narrow scope of review
underscores the fact that this case involves onl y matters
peculiar to the 1867 Cherokee-Delaware Agreement, and it
concerns only the relationship between the Cherokee Nation
and some of'its citizens. Such a case does not warrant further
review in this Court, all the more so given its absolute fealty
to 112 years of precedent interpreting that Agreement,
including this Court’s express and unambiguous deter
minations in Journeycake and Delaware Indians that .%@

25

Delawares came to msﬁowmw ooE:Q under the “absorp-

tion”—"incorporation” option. '*

The petitioner’s attempt to make a case for review based
upon Weeks is untenable. First, the Secretary’s decision
below never rested upon Weeks (or anything else after 1867),
so it can hardly now form a proper basis for sustaining it.
E%E 23-24. (“Whether the Delawares were reconstituted—
be it through Act of Congress or mgBE_émm:\ ? actice—
sometime after 1867 is not before us.” Pet. 24a.) o Second,

i3

The court of appeals did not err in declining to defer to the
Seeretary’s erroncous reading of Jouneveake, Delavware Indians and the
807 Agreement. Pet. 21-25. An agency’s decision on a point of law is
entitled to no deference when it is “clearly wrong™  General Dyvnamics
Land Sys., Inc. v, Cline, 540 U.S. 581, 600 (2004), discussed at Pet. Sa-6u-
infra 17a-18a (*[ilf the Dc?:#srzm acted contrary to law, the Final
Becision would be owed no deference™). Any case for deference is
further weakened when account is taken of the Secrctary’s failure 1o
follow settled procedure. Pet. Sa: infra 17a; see also Miami Nation of
Indians of Incl., Inc. v. United States Dep 't of Interior, 255 F.3d 342, 348
{7th Cir. 2001) (involving once-recognized Miami Nation and noting the

art. 83 regulations have “canalize[df” the ageney’s  discretion by

s 53

establishing ~legal™ criteria that are “obligatory™): Western Shoshone
Bus. Council v. Bubbit, 1 F.3d 1052, 1056 (10th Cir, 1993} (involving
once-recognized Western Shoshone Tribe and noting that the Part 83
regulations have “eclipsed™ the formerly “ad hoc” process by which once-
recognized iribes could secure federal recognitiony: James v. United States
Dep’r of Health & Human Servs. . 824 F.2d 1132, 1137 (D.C. Cir. 1987}
(involving once-recognized Gay Head Wapanoag and dirccting the group
to the Part 83 procedures because “[t]he purpose of the regulatory scheme
sct up by the Sccretary of the Interior is to determine which Indian groups
exist as tribes”). Further, the Secretary’s new interpretation of the 1867
Agreement sharply departs from her prior interpretations reaching back to
the Secretary’s 1867 transmittal of the Agreement to the President (supra
) and her detailed 1897 legal opinion (supra 15). See Wait v. Alaska. 451
U.S. 259, 273 (198 1), discussed at Pet. 6a.

“ The agency’s Final Decision does not mention Weeks. 10th Cir

APP 239-40.  Similarly, the underlying lcgal opinion reached its
conclusion strictly on “the weight of the administrative practice and
analysis of the 1866 treatics and 1867 agreement.” not on the basis of
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nothing in Weeks even remotely hints that the Court there
mtended to undo a century of law, beginning with Jou-
neveake, interpreting the 1867 Agreement as effecting a
consolidation of the Delawares into the Cherokee Nation and
thereby ending their separate sovereignty—indeed, the 1867
Agreement was not even at issue in Weeks. As the court of
appeals correctly noted, “[t]he present case . . . turns on the
[Secretary s} interpretation of the 1866 Cherokee Treaty and
1867 Agreement. We thus have a duty to follow Journeveake
and Delaware Indiuns because they directly control our
interpretation of the agreement.” Pet. 24a.

Finally, at issue in Weeks was the constitutionality of a
1972 Act carrying out a claims award made under the ICCA
in favor of an historic tribe, as a result of a suit brought by a
modern “identifiable group of American Indians” (60 Stat. at
1050, § 2, formerty codified at 25 U.S.C. § 70a."" That 1972

Weeks. APP 266, This is perfectly understandable, given the Secretary in
other fitigation declared that Weeks did Aot overturm Jowrneveake, and did
ot constitute @ recognition of the Delawares for anything other than the
pursuit of ancient breach of pre-1867 treaty claims. APP 517-612,

7 n reversing the Claims Commission’s initial dismissal of the
Delawares™ claim (a decision which ultimately led to the judgment tund at
issue in Weeks), the Court of Claims described the “Delawares who
removed to the Cherokee territory” not as a tribe, but as merely having
“maintained group identity” sufficient to prosccute a claim under seetion 2
of the ICCA. Delaware Tribe of Indians v. United States. 128 F. Supp.
391, 398 (C. (L 1955), Significantly, the 1972 Act providing for
distribution of the Delaware Judgment fund described the beneficiary as
“the Delaware Tribe of Indians /n Docker 2987 25 US.C. § 1291
{emphasis added). The “Delaware Tribe of Indians in Docket 2087 was
the same as the Delaware Tribe of Indians in Docket 27-A {(Absentee
Delarware, 21 Ind. Cl. Comm. at 345) which in turn was described by the
Commission as being not a recognized tribe or band, but only as
“members and citizens of the Cherokee Nation * * # who * * =
maintained group identity.” Delaware Tribe of Indians v. United Staies, 2
Ind. CL Comm. 253, 260 (1952), aff*d as to parties, 128 F, Supp. 391, 398
(Ce. CL 1955) (same).
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Act, like an earlier 1904 Delaware judgment fund statute
discussed in Weeks (430 US. at 77 n.8, 86-87) made a
distinction between (1) descendants of those Kansas
Delawares who, under Article 3 of the Delaware 1866 Treaty,
had voluntarily cut off all tribal relations of any nature
whatsoever with any tribe and had chosen instead to become
full U.S. citizens (and, in that legal sense only, non-Indians),
and (2) descendants of those Oklahoma Delawares who under
Article 4 remained “tribal” by incorporating into the Chero-
kee Nation or settling elsewhere in Oklahoma.

The Court’s decision upholding the constitutionality of the
1972 Act was based entirely upon the ‘non-Indian,” non-tribal
legal status of the Kansas Delawares. As such, (1) they were
not “an identifiable group of American Indians” (25 U.S.C. §
70a) empowered to pursue claims under the ICCA (430 U.S.
at 85-86); (2) they had accordingly and historically been
excluded from participation in earlier breach of treaty
Delaware claims awards (id. at 86-87): and (3) due to that
exclusion, Congress sought to avoid perceived “substantial
problems it apprehended might attend a wider distribution™
(id. at 87).

All to say that, contrary to petitioner’s repeated insistence
otherwise, nothing in the Court’s ultimate conclusions turned
on the unsupported introductory remark that the Delawares
“are today a federally recognized tribe” (id. at 77). That point
simply “‘was not relevant” to the issue presented, infra 24a,
which required only that the Delawares be somehow tribally
affiliated, 7.e., have legal “Indian” status. Indeed, lest one
read more into the statement than is warranted, the Court
noted immediately in footnote that Congress hitherto had
treated the Delawares only as “a distinct entity,” and that such
action was in the claims setting, while also acknowledging
that “[7}he District Court made no finding as 1o the Cherokee
Delawares” status as a recognized tribe”” 430 U.S. at 77 n.8
(emphasis added). The only function of the Court’s footnote
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is to limit the statement in text to claims matters. Petitioner
never explains what would have motivated the Court to make
any broader and binding holding regarding the Delawares’
recognized tribal status in the face of its irrelevancy and an
empty record on the point. Of course, that is not what the
Court did, and that is why the Tenth Circuit, like the D.C.
Circuit, correctly reasoned that “[a]t most, Weeks stands for
the proposition the Delawares reconstituted for claims
purposes.” Pet. 24a.'® The absence of any genuine conflict
between the Tenth and D.C. Circuits’ opinions and Weeks
further supports denial of the petition.

3. The claimed adverse impact upon petitioner’s “mem-
bers™ does not provide a basis for review in this case. Supru
5. It is not just that the claim is premised on extra-record
materials never before considered by the agency or by any
court. [d. Nor is 1t just that the claim is plainly at odds with
findings made elsewhere based upon the Delawares’ own
representations. /d. It is just plain wrong. Under the 1867
Agreement—

all the members of the tribe, registered as above
provided, shull become members of the Cherokee
Nation, with the same rights and immunities, and the
same participation (and no other,) in the national funds,
as native Cherokees, save as hereinbefore provided.

¥ See also Pet. 23a (“The Court’s dicta [in Weeks] . . . indicated

Congress” distribution of a claims award to the “Delaware Tribe of
Indians,” was sufficient to recognize the Delawarces as a tribe for the limited
purpose of the claims statute ar issue in that case™) (citations omitted)
{emphasis added); infia 24a (explaining, in part based upon the Secrctary’s
acknowledgment at oral argument, APP 640, that “the Court simply
summarized what it understood to be the government’s position in that
case”).  Again, this is precisely how the Secrctary viewed Wecks in
subsequent years. Supra 15 n.11, 25 n.16. Such limited recognition of an
Indian entity for claims purposes only is commonplace, with the Delawares
a classic example. COHEN at 50 & 1n.20, 12 & n64; 41 AM. Jur. 2D
Indians § 6 nn.34 & 35(2005): 42 CL.S. Indians § 27 nn91 & 92 (2005).
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And the children hereafter born of such Delawares so
incorporated into the Cherokee Nation, shall in all
respects be regarded as native Cherokees.

Pet. 95a (emphasis added). See ulso Cherokee Nation Const.
art. HI, § I (10th Cir. AR 7-1141) (defining Cherokee
citizenship to include all Delaware descendants). Under these
provisions the Delawares whom petitioner purports to
represent are by law entitled to Cherokee citizenship, and to
hold and retain such citizenship if they so choose. Requiring
those people to remain Cherokee citizens if they wish to
retain their tribal affiliation and associated services and
protections hardly constitutes a “disastrous consequence[]”
(Pet. 21) warranting review in this Court."”

4. The final basis urged for granting review is that two
sentences in the court of appeals’ decision regarding the
mmportance of an agency following its own regulations,
including  the -Secretary’s regulations governing  the
recognition of Indian Tribes (25 C.F.R. pt. 83), somehow
place into jeopardy the federal recognition of any number of
other Indian Tribes that did not follow those regulations. But
that is simply not so, for the court of appeals took care to note
that 1t was striking down the Secretary’s decision on this
alternative ground only because “[tThe [Secretary] used «
procedure  heretofore unknown to  the law—'retract and

’

declare —to purportedly re-recognize the Delawares.” Pet.

" To the extent the petitioner s referring to the more substantial and
numerous contracts with the Sccretary (and other agencics) that the
petitioner secured after 1997 (discussed at the time petitioner sought a
stay of the mandate), petitioner (like the Secretary) was on full notice as
of the D.C. Circuit’s July 1997 published decision that its newly-minted
“recognition” was on thin ice. It is not the Tenth Circuit’s ultimate ruling
that is the source of any hardship, but the petitioner’s decision after 1997
to enter into contracts for services (which petitioner’s members were
already eligible to receive from the Cherokec Nation), while its “tribal”
status remained seriously in doubt in the courts. In all events, such
conscquences do not provide a basis for review in this Court.
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25a (emphasis added). See also infra 17a (criticizi g same).
A ruling striking down  such  an  extreme  abuse of
administrative  process is plainly limited to its facts and

context.  In short, the court of appeals™ decision s
appropriately tailored to the conduct to which it is targeted.

CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should @m denied.

Respectfully submitted,
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foss of the actual circumstances, could declare her prior failure 1o
recognize any group of Indians as a tribe to be an “error” and thus wholly
cireumvent the law. ufia 25 n 15,




