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QUESTIONS PRESENTED

This Court has held that 42 U.S.C. § 1981, the Nation’s
oldest civil rights law, “prohibits private, commercially op-
erated, nonsectarian schools from denying admission to pro-
spective students” on the basis of race.  Runyon v. McCrary,
427 U.S. 160, 168 (1976).  Respondents admit that they run
private, commercially operated, nonsectarian schools that
categorically deny admission to children lacking “Hawaiian
ancestry,” such that their schools are openly segregated on
the basis of race.  Respondents further admit that petition-
er was denied admission to those schools solely because he
lacked Hawaiian ancestry.

The following questions are presented by the en banc
decision of the Court of Appeals for the Ninth Circuit:

1. Whether respondents’ racially exclusionary ad-
missions policy is subject to the same strict scrutiny applied
under Title VI of the Civil Rights Act of 1964, or instead is
subject to the marginally less demanding scrutiny applied
under Title VII of that Act.

2. Whether respondents’ racially exclusionary ad-
missions policy satisfies any level of scrutiny when children
of the wrong race are foreclosed from all consideration, such
that the policy acts as an absolute and perpetual bar to the
admission of those children.

3. Whether Congress, without changing the text of
§ 1981 or otherwise indicating by legislation that it has re-
pudiated the “fundamental national public policy” against
racial discrimination in private education, could be said to
have specifically intended to authorize respondents to oper-
ate a system of racially segregated schools.
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PARTIES TO THE PROCEEDINGS

The petitioner, who was plaintiff and appellant in the
lower courts, is John Doe.  Petitioner instituted this action
as a minor by his mother and next friend, Jane Doe; during
the three years that the action was pending in the court of
appeals, petitioner reached majority.

The respondents, who were defendants and appellees
in the lower courts, are Kamehameha Schools/Bernice Pau-
ahi Bishop Estate and its five trustees, namely, Constance
H. Lau, Nainoa Thompson, Diane J. Plotts, Robert K.U. Ki-
hune, and J. Douglas Ing.  Petitioner sued the five trustees
solely “in their capacities as Trustees of the Kamehameha
Schools/Bernice Pauahi Bishop Estate.”  App. 212a.

Josephine Helelani Pauahi Rabago was denominated
an “Intervenor” in the captions of the court of appeals’ opin-
ions.  See App. 1a, 109a.  But Ms. Rabago filed no pleadings
in the court of appeals, and neither of that court’s opinions
refers to her in any manner.  Therefore, petitioner believes
that Ms. Rabago has no interest in the outcome of the peti-
tion, and he has notified the Clerk of that belief consistent
with this Court’s Rule 12.6.
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PETITION FOR WRIT OF CERTIORARI

John Doe respectfully petitions for a writ of certiorari
to review the judgment of the United States Court of Ap-
peals for the Ninth Circuit in this case.

OPINIONS BELOW

The en banc opinion of the court of appeals (App. 1a-
108a) is reported at 470 F.3d 827; that court’s now-vacated
panel opinion (App. 109a-152a) is reported at 416 F.3d 1025.
The opinion of the District Court for the District of Hawaii
(App. 153a-210a) is reported at 295 F. Supp. 2d 1141.

JURISDICTION

The judgment of the court of appeals was entered on
December 5, 2006.  This Court has jurisdiction pursuant to
28 U.S.C. § 1254(1).

STATUTE INVOLVED

Section 1 of the Civil Rights Act of 1866, 14 Stat. 27, as
amended and codified at 42 U.S.C. § 1981, provides:

(a)  Statement of equal rights.  All persons
within the jurisdiction of the United States shall
have the same right in every State and Territory
to make and enforce contracts, to sue, be parties,
give evidence, and to the full and equal benefit of
all laws and proceedings for the security of per-
sons and property as is enjoyed by white citizens,
and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of every
kind, and to no other.

(b)  “Make and enforce contracts” defined.
For purposes of this section, the term “make and
enforce contracts” includes the making, perform-
ance, modification, and termination of contracts,
and the enjoyment of all benefits, privileges,
terms, and conditions of the contractual relation-
ship.
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(c)  Protection against impairment.  The
rights protected by this section are protected
against impairment by nongovernmental discrim-
ination and impairment under color of State law.

STATEMENT OF THE CASE

1. Respondents are Kamehameha Schools/Bernice
Pauahi Bishop Estate (“KSBE”) and its five trustees.  KSBE
is a “charitable testamentary trust established [in 1884] by
the last direct descendent of King Kamehameha I, Princess
Bernice Pauahi Bishop, who left her property in trust for a
school dedicated to the education and upbringing of Native
Hawaiians.”  App. 6a (quoting Burgert v. Lokelani Bernice
Pauahi Bishop Trust, 200 F.3d 661, 663 (9th Cir. 2000)).  In
its own words, KSBE is “the largest private landowner in
the state of Hawaii.”  http://www.ksbe.edu/about/facts.php
(last visited Feb. 22, 2007).  By its own report, “the market
value of [KSBE’s] endowment grew by more than $600 mil-
lion to $6.8 billion” in the fiscal year ending June 30, 2005.
Kamehameha Schools, A Report to the Community: July 1,
2004-June 30, 2005, at 16 (2006), available at http://www.
ksbe.edu/pdf/annualreport05/KS_Annual-Report_2005.pdf.

Princess Pauahi Bishop’s will directed the trustees of
her estate to “erect and maintain in the Hawaiian Islands
two schools . . . to be known as, and called the Kamehameha
Schools.”  App. 214a (¶ 10); see also App. 7a.  In accord with
that direction, the first trustees established the first Kame-
hameha School in 1887.  Under the guidance of the current
trustees (respondents here), KSBE today operates a private
school system consisting of three K-12 campuses—one each
on the islands of Oahu, Maui, and Hawaii—having a total
enrollment of nearly 5,000 students.  See App. 7a, 177a.

These schools can only be described as prestigious.  As
the district court found, KSBE “has achieved measurable
success”; thus, “[s]eniors attending Kamehameha Schools
outperform both national norms and state averages on the
SAT I verbal and math tests.”  App. 201a.  As KSBE itself
boasts, out of the 437 graduates from Kamehameha High
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School on Oahu in 2004, “100% were accepted to two- and
four-year colleges nationwide.”  http://www.ksbe.edu/about/
facts.php.  These and other alumni of Kamehameha Schools
—including U.S. Senators, state appellate judges, Olympic
athletes, three-star admirals, and university professors—
“have distinguished themselves as contributors and leaders
to . . . the State of Hawaii.”  App. 201a.  Therefore, it is fair
to say that KSBE “has an illustrious network of alumni and
a record of success that exceeds that of any other school in
Hawaii.”  App. 73a (Bybee, J., dissenting).

In these circumstances, it is no surprise that compe-
tition for admission to Kamehameha Schools is fierce.  For
instance, the district court found that, for “the 450 spaces
available at Kamehameha Schools’ Kapalama [Oahu] cam-
pus for the 2002-2003 academic year, there were 4,518 ap-
plicants.”  App. 177a.  On the other hand, competition for
admission to Kamehameha Schools is restricted.  The cen-
tral fact in this case is that KSBE’s publicly stated “policy
on admissions is to give preference to children of Hawaiian
ancestry.”  Id. (quoting KSBE’s own declarant); accord App.
3a (majority opinion) (“We took this case en banc to recon-
sider whether a Hawaiian private, non-profit K-12 school
[that is, KSBE] . . . violates [42 U.S.C.] § 1981 by preferring
Native Hawaiians in its admissions policy.”).

2. How to characterize the nature, operation, and
duration of KSBE’s admissions “preference” was the subject
of heated debate in the multiple opinions below, but certain
facts are undisputed.

a. The first is that, by the term Hawaiian ancestry,
KSBE means basically “Native Hawaiian blood,” App. 29a,
“defined to include any person descended from the aborigin-
al people who exercised sovereignty in the Hawaiian Islands
prior to 1778,” App. 8a.  In this regard, KSBE’s admissions
policy employs essentially the same classification that was
at issue in Rice v. Cayetano, 528 U.S. 495, 509 (2000), which
classification restricted voting in certain elections to “Haw-
aiians,” defined to include “any descendant of the aboriginal
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peoples inhabiting the Hawaiian Islands which exercised
sovereignty and subsisted in the Hawaiian Islands in 1778.”

In Rice, of course, the Court concluded that such a use
of Hawaiian ancestry was “a proxy for race,” that is, the re-
striction was “a racial classification.”  Id. at 515 (emphasis
added).  Most, if not all, of the judges below adhered to Rice
and “accept[ed] that ‘Native Hawaiian’—like ‘Negro’—is a
racial classification.”  App. 16a n.9 (majority opinion); see
also App. 53a (Bybee, J., dissenting) (referring to KSBE’s
“racially exclusive admissions policy”); App. 104a (Rymer,
J., dissenting) (calling it an “exclusionary admissions policy
based on racial preference”); App. 106a (Kleinfeld, J., dis-
senting) (opining that Rice held that “Hawaiian ancestry is
a ‘racial classification’ ”).  But cf. App. 39-40a (W. Fletcher,
J., concurring) (“A narrower ground for sustaining [KSBE’s]
admissions policy is that ‘Native Hawaiian’ is not merely a
racial classification. It is also a political classification.”).

b. Another undisputed fact is that KSBE’s “prefer-
ence” for Native Hawaiians is not merely a “goal” or a “plus
factor” or even a percentage-type “quota.”  Rather, KSBE’s
admissions policy “operates to admit students without any
Hawaiian ancestry only after all qualified applicants with
such ancestry have been admitted.”  App. 8a.  In practice,
“there are many more qualified students of Hawaiian an-
cestry than there are available places at the Schools,” such
that “it is very rare that a student with no Hawaiian ances-
try is admitted to the campus programs.”  Id.  “Very rare,”
moreover, is a euphemism:  “from 1962 until 2002, Kame-
hameha admitted exactly one student who was not of Native
Hawaiian descent.”  App. 74a (Bybee, J., dissenting) (citing
App. 30a n.10 (majority opinion)).  Even that one admission
was an aberration:  KSBE’s trustees “repeatedly apologized
to the Native Hawaiian community” for doing it, and they
made sufficient changes to the admissions process “to pre-
vent such a ‘situation’ from happening again.”  Id.; see also
App. 74a-76a (Bybee, J., dissenting) (describing at length
“the circumstances surrounding the admission of that lone
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non-Native Hawaiian student”).  In other words, in the past
four decades, KSBE admitted a single student lacking Haw-
aiian ancestry out of the literally thousands who matricu-
lated in that period—and promised never to do it again.

c. Also undisputed is that KSBE’s “Hawaiians only”
admissions policy is no innovation.  As stated in 1888 (just
a year after the Schools’ founding) by Charles Reed Bishop
(Princess Pauahi’s husband of some thirty years and one of
the first trustees), the Princess “created the Kamehameha
Schools, ‘in which Hawaiians have the preference,’ so that
‘her own people’ could once again thrive.”  App. 7a.  In 1910,
Mr. Bishop wrote to his successors:  “Mrs. Bishop intended
that, in the advantages of her beneficence, those of her race
should have preference.”  Id.  Therefore, he “concluded that
the principal of the Schools was justified in refusing to ad-
mit a student who had no native Hawaiian ancestry.”  Id.
As the majority below put it, Bishop “went on to convey that
only if Native Hawaiians failed to apply to the Schools, or
if conditions changed fundamentally, should admissions be
opened to other ethnicities:  ‘It was wise to prepare for and
to admit natives only and I do not think the time has come
to depart from that rule.’ ”  Id.

d. Charles Bishop’s century-old belief that “the time
has [not yet] come” to depart from a “Hawaiians only” ad-
missions policy remains the guiding philosophy of KSBE’s
current trustees.  As they publicly stated after this case was
commenced:  the policy “must remain [in place] until Haw-
aiians are leading in scholastic achievement, until they are
underrepresented in prisons and homeless shelters, until
their well-being is restored.”  App. 78a (Bybee, J., dissent-
ing).  More quantitatively, despite KSBE’s wealth and the
Schools’ long existence, KSBE’s “campus programs can only
reach 7% of the Native Hawaiian school-age children in the
State of Hawaii.”  App. 202a.  Yet the trustees have deter-
mined that KSBE’s current admissions policy will continue
until KSBE has the ability to offer its “K-12 campus-based
educational experience . . . to all [i.e., 100%] eligible Native
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Hawaiian children.”  App. 203a.  Thus, it makes sense that
KSBE’s publicly stated “mission is to fulfill Pauahi’s desire
to create educational opportunities in perpetuity to improve
the capability and well-being of people of Hawaiian ances-
try.”  App. 78a (Bybee, J., dissenting) (emphasis added).

3. Petitioner is a native (and lifelong resident) of the
State of Hawaii, but he is not “Native Hawaiian” in a racial
sense.  See App. 213a (¶ 4); App. 3a, 12a.  Petitioner applied
for admission to Kamehameha High School for each of four
successive academic years, from 2002-2003 (his ninth grade
year) through 2005-2006 (his twelfth grade year).  In each
instance, KSBE “deemed him a ‘competitive applicant’ and
put him on the waiting list”; nevertheless, “he was repeat-
edly denied admission.”  App. 12a.  In light of the foregoing,
the reason for the repeated denials is unambiguous:  KSBE
forthrightly “concede[s] that [petitioner] likely would have
been admitted had he possessed Hawaiian ancestry.”  Id.

In June of 2003, Petitioner privately gave KSBE the
opportunity to remedy its racial discrimination against him
by admitting him to the tenth grade for the upcoming aca-
demic year.  When KSBE refused, petitioner (then a minor
suing by his mother as next friend) instituted this action
against KSBE and its five trustees in the District Court for
the District of Hawaii.  Invoking that court’s subject matter
jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1343(a)(4),
petitioner attacked the legality of KSBE’s admissions policy
as described above, alleging that it constituted “invidious
discrimination on the basis of race in violation of 42 U.S.C.
§ 1981.”  App. 212a (¶ 1).  Petitioner’s complaint sought

a declaratory judgment that the [policy is] ille-
gal and unenforceable; a permanent injunction
against any further implementation of the chal-
lenged [policy] or any other admissions policy or
practice at KSBE that grants a preference on the
basis of ‘Hawaiian ancestry’; a permanent injunc-
tion admitting Plaintiff to a KSBE campus; dam-
ages; and a reasonable attorney’s fee.
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App. 212a-213a (¶ 1).  Without objection from KSBE or the
district court, petitioner and his mother “brought this action
anonymously on the basis of their reasonable fears of retali-
ation by KSBE students, their parents, and members of the
public for challenging KSBE’s preference for applicants of
‘Hawaiian ancestry.’ ”  App. 213a (¶ 4).

After respondents answered the complaint, both sides
moved for summary judgment.  Petitioner moved for partial
summary judgment, seeking a ruling on the facial legality
of KSBE’s admissions policy.  In its response to petitioner’s
motion, respondents also sought a ruling on the legality of
their Hawaiians-only admissions policy; they moved for a
summary judgment dismissing the complaint on the ground
that the policy is consistent with § 1981.  See generally App.
155a-156a.  Respondents did not contest petitioner’s stand-
ing or that the admissions policy is racially discriminatory;
rather, they confined their arguments to the issue whether
KSBE has a “legitimate justification” for its admittedly dis-
criminatory policy.  See App. 184a-186a & n.18.

In a lengthy opinion, the district court ruled in favor
of respondents, concluding that KSBE’s admissions policy
was consistent with § 1981.  See generally App. 153a-210a.
In accord with its ruling, the court entered a final judgment
dismissing petitioner’s entire complaint with prejudice on
December 19, 2003.  At the time, petitioner was attending
the tenth grade at his local public high school.

4. Petitioner timely appealed to the Court of Appeals
for the Ninth Circuit, which had jurisdiction pursuant to 28
U.S.C. § 1291.  A three-judge panel of that court heard oral
argument in November of 2004 while petitioner was attend-
ing the eleventh grade at his local public high school.  The
panel issued its decision on August 2, 2005, ruling in favor
of petitioner.  See generally App. 109a-152a.  The majority
opinion, written by Judge Bybee and joined by Senior Judge
Beezer, held that KSBE’s “admissions policy, which operates
in practice as an absolute bar to admission for those of the
non-preferred race, constitutes unlawful race discrimination
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in violation of § 1981.”  App. 111a.  Judge Graber dissented.
The panel denied petitioner’s motion for injunction pending
appeal, which had sought an order that KSBE admit him to
the twelfth (and final) grade at Kamehameha High School
while the matter remained in the appellate courts.

5. The court of appeals granted respondents’ petition
for rehearing en banc.  The case was reargued before a 15-
judge court in June of 2006, just as petitioner was graduat-
ing from his local high school.  The en banc court issued its
decision on December 5, 2006, dividing 8 to 7 in favor of re-
spondents.  See generally App. 1a-108a.

a. Judge Graber wrote for the majority; her opinion
was joined by Chief Judge Schroeder and Judges Pregerson,
Reinhardt, W. Fletcher, Paez, Berzon, and Rawlinson.  The
majority correctly noted that petitioner no longer seeks in-
junctive relief (having graduated from high school); but the
“case is not moot . . . because if [KSBE’s] admissions policy
were unlawful, [petitioner] has a possible claim for money
damages.”  App. 12a n.5; accord App. 218a-219a (allegations
of, and prayer for, damages in complaint).  As it described
the procedural history of the case, the majority was moved
to observe that the “panel’s decision generated strong pub-
lic opposition”; “[e]leven amicus briefs were filed by diverse
political and social interests in Hawaii supporting rehearing
en banc”; and “the current governor of Hawaii and a prom-
inent former governor both submitted declarations to the
district court on the importance of maintaining the Kame-
hameha Schools’ admissions policy.”  App. 13a n.6.

On the merits, the majority opinion had three parts.

First, the majority confronted the “standard we should
use to analyze the validity of [KSBE’s] admissions policy.”
App. 14a.  The majority rejected petitioner’s argument that
strict scrutiny governs statutory claims brought under 42
U.S.C. § 1981 just as it governs such claims under Title VI
of the Civil Rights Act of 1964, 42 U.S.C. § 2000d.  See, e.g.,
Gratz v. Bollinger, 539 U.S. 244, 275 n.23 (2003) (reiterat-
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1 Strictly speaking, it is a misnomer to say that § 1981 was “re-
enacted” in 1991.  As this Court has recounted, the 1991 Act was
“in large part a response to a series of decisions of this Court in-
terpreting the Civil Rights Acts of 1866 and 1964,” that is, § 1981
and Title VII.  Landgraf v. USI Film Products, 511 U.S. 244, 250
(1994).  Thus, as one of many revisions to the federal civil rights
statutes, section 101 of the 1991 Act “amended [§ 1981’s] prohibi-
tion of racial discrimination in the ‘making and enforcement [of]
contracts,’ in response to Patterson v. McLean Credit Union, 491
U.S. 164 (1989).”  Landgraf, 511 U.S. at 251 (emphasis added).

ing that “discrimination that violates the Equal Protection
Clause of the Fourteenth Amendment committed by an in-
stitution that accepts federal funds also constitutes a viola-
tion of Title VI”).  Instead, the majority selected “the more
deferential Title VII test for evaluating affirmative action
plans, with variations appropriate to the educational con-
text.”  App. 14a (emphasis added).

Second, in applying that test, the majority consciously
deigned to hew to a “a traditional Title VII analysis,” App.
33a, and chose instead to apply a “modified Title VII stand-
ard,” App. 21a (section heading).  Drawing three pertinent
factors from this Court’s decisions in United Steelworkers
of America v. Weber, 443 U.S. 193 (1979), and in Johnson v.
Transportation Agency, 480 U.S. 616 (1987), the majority
explicitly “adjust[ed]” or “modified” each of these factors to
“take[] into account the inherently broad and societal focus
of the educational endeavor.”  App. 26a.  It was perhaps to
be expected, then, that the majority found that KSBE’s ad-
missions policy satisfied each of the majority’s “adjust[ed]”
or modified factors.  See App. 27a-34a.

Third, the majority held—“alternatively, and in addi-
tion”—that “Congress specifically intended to allow” KSBE
to operate racially segregated schools when Congress “re-
enacted § 1981” as part of the Civil Rights Act of 1991, Pub.
L. No. 102-166, 105 Stat. 1071.  App. 34a (section heading).1

But as evidence of Congress’s “specific intent,” the majority
pointed to nothing in the language of § 1981 (before or after
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1991); nothing in the “Findings” or “Purposes” of the 1991
Act, see §§ 2-3, 105 Stat. at 1071; and nothing in the legis-
lative history of the 1991 Act.  Instead, the majority cited
seemingly every provision in the Statutes at Large that re-
ferred to “Native Hawaiians,” see App. 35a-37a, with special
emphasis on two items (one of them a House committee re-
port) “mentioning [Kamehameha] Schools and the Bishop
Trust approvingly by name,” App. 38a.  Based on these gen-
eric references and approving mentions—none of which ad-
verted either to § 1981 or to KSBE’s admissions policy—the
majority held that Congress “signaled its clear support for
the Kamehameha Schools and for the validity of the Schools’
admissions policy” under § 1981.  Id.

b. Judge W. Fletcher, joined by Judges Pregerson,
Reinhardt, Paez, and Rawlinson (together, a majority of the
majority), wrote a concurring opinion.  See generally App.
39a-51a.  Though fully agreeing with the majority opinion,
these judges identified “an easier and narrower ground for
upholding Kamehameha Schools’ admissions policy”—that
“ ‘Native Hawaiian’ is not merely a racial classification.  It
is also a political classification.”  App. 39a-40a.  Specifically,
these judges concluded both that “Congress [can] constitu-
tionally provide special benefits, including educational ben-
efits, to descendants of Native Hawaiians, because ‘Native
Hawaiian’ is a political classification”; and that “Congress
[has] done so in § 1981.”  App. 40a.

The first conclusion followed, according to the concur-
rence, from the “special relationship” doctrine recognized in
Morton v. Mancari, 417 U.S. 535 (1974).  See App. 40a-43a.
The opinion relied on Mancari for treating “Native Hawaii-
an” as a political classification despite this Court’s express
refusal in Rice to go down that path:  “If Hawaii’s [ancestry-
based] restriction were to be sustained under Mancari we
would be required to accept some beginning premises not
yet established in our case law.”  528 U.S. at 518.  Thus, the
concurrence simply rolled over what this Court called the
“difficult terrain” posed by the question “whether Congress
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may [constitutionally] treat the native Hawaiians as it does
the Indian tribes,” a question “of considerable moment and
difficulty.”  Id.  As for its interpretation of what Congress
has done in § 1981, the concurrence did not confront Rice’s
statement that in “the interpretation of the Reconstruction
era civil rights laws”—i.e., § 1981—“ ‘racial discrimination’
is that which singles out ‘identifiable classes of persons . . .
solely because of their ancestry or ethnic characteristics.’ ”
Id. at 515 (quoting Saint Francis College v. Al-Khazraji, 481
U.S. 604, 613 (1987), a decision interpreting § 1981).

c. Judge Bybee wrote the principal dissent.  Judges
Kozinski, O’Scannlain, Tallman, and Callahan joined that
opinion in full, and Judges Rymer and Kleinfeld joined in
substantial part.  See generally App. 52a-101a.

Part I of Judge Bybee’s dissent agreed that “Title VII
and not strict scrutiny provides the standard of review in
this case,” but it then excoriated the “majority’s sweeping
modification of the Title VII standard.”  App. 53a.  First, by
“completely eliminating any school-based analysis and jet-
tisoning any historical inquiry” as required by Weber’s and
Johnson’s focus on “manifest imbalance” within an institu-
tion, “the majority effectively green-lights discrimination so
long as the identified group currently suffers from ‘signifi-
cant imbalances in educational achievement,” thus granting
private schools like KSBE “a broad and perpetual license”
to engage in racial discrimination.  App. 62-63a.

Second, by shifting the judicial focus from “whether an
individual has been denied an opportunity” to “whether the
individual’s racial group ‘within the community as a whole’
has been denied an opportunity,” App. 63a, the majority has
contradicted at the same time a bedrock principle of equal
protection jurisprudence and the plain language of § 1981,
which safeguards the rights of “all persons.”  Finally, “the
majority completely ignores Johnson’s suggestion that even
a partial preference should be checked by an explicit sunset
provision, by holding that Kamehameha’s absolute prefer-
ence need not contain a sunset provision at all.”  App. 69a.
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Part II of Judge Bybee’s dissent confronted the major-
ity’s holding that Congress has “implicitly exempted racial
preferences for Native Hawaiians from § 1981’s coverage.”
App. 79a.  He found each of the three premises behind that
holding to be “either demonstrably wrong or utterly irrele-
vant.”  App. 80a.  First, the claim that ‘Congress could not
have had any conscious intention as to how [§ 1981] would
apply in Hawaii’ is just plain wrong,” id., for it contradicts
the Hawaii Statehood Act, the equal footing doctrine, and
the Supremacy Clause—not to mention the text of § 1981,
which protects “[a]ll persons within the jurisdiction of the
United States.”  See App. 80a-81a.

Second, regarding the “re-enactment” of § 1981 in the
Civil Rights Act of 1991, Judge Bybee showed that Congress
amended § 1981 to “codif[y] the Court’s holding in Runyon
[v. McCrary, 427 U.S. 160 (1976)] that § 1981 applies to dis-
crimination by private actors.”  App. 81a (citing § 1981(c)).
Third, as for the materials that mentioned KSBE by name
(or otherwise “favored” Native Hawaiians), “Congress never
even mentioned [KSBE’s] admissions policy in [any] piece of
legislation, including the legislative history; in fact, there is
nothing in the congressional materials to even suggest that
Congress knew that [KSBE’s] admissions policy was racially
exclusive, let alone that Congress endorsed it.”  App. 87a.

Part III of Judge Bybee’s dissent was devoted to rebut-
ting Judge Fletcher’s concurrence.  See App. 91a-101a.

d. Judge Rymer wrote a dissenting opinion for her-
self and Judges Kozinski, O’Scannlain, Tallman, and Calla-
han.  See generally App. 101a-104a.  She began by observing
that KSBE’s admissions policy operates “in such a way that,
as a practical matter, non-Native Hawaiian students are
precluded.”  App. 101a.  Because “§ 1981 applies to persons
of any race,” App. 102a (citing McDonald v. Santa Fe Trail
Transportation Co., 427 U.S. 273 (1976)); “Native Hawaiian
ancestry can be a proxy for race,” id. (citing Rice, 528 U.S.
at 514); and “§ 1981 applies to private transactions,” includ-
ing “contracts for educational services,” id. (citing Runyon),



13

she concluded that precedent does not allow KSBE “to justi-
fy its preferential admissions policy on the footing that the
policy redresses past societal discrimination against Native
Hawaiians.”  App. 103a.

e. Judge Kleinfeld wrote a dissenting opinion that
was joined by Judges Kozinski and O’Scannlain.  See gener-
ally App. 105a-107a.  These judges did not subscribe to the
view that “Title VII provides the standard of review in this
case,” because Title VII (as an employment discrimination
statute) “has nothing to do with exclusion of students from
schools because of race.”  App. 105a.  These judges thought
the case “considerably simpler”:

The law we have to follow was laid down by
the Supreme Court in Runyon v. McCrary.  Run-
yon holds that [§ 1981] prohibits a private school
from denying admission to prospective students
because of their race. . . .  In McDonald v. Santa
Fe Trail Transportation, the Supreme Court de-
cided that [§ 1981] protects whites as well as non-
whites from discrimination.  A fortiori it protects
all the ethnic groups in Hawaii:  blacks, Filipino-
Americans, Japanese-Americans, American Sa-
moans, Chinese-Americans, and all the others,
regardless of their ancestry.

In my view, that is the end of the analysis.
I might have preferred to avoid deciding this case,
if some jurisdictional defect existed.  But we do
have jurisdiction. Employment law, Indian law,
our admiration for Kamehameha Schools, and our
sentiments about public policy are irrelevant.

App. 106a-107a (footnotes omitted).

f. Finally, Judge Kozinski filed a solo dissent.  See
generally App. 107a-108a.  He believed that his dissenting
colleagues had all “catalogued eloquently the many reasons
why neither the majority nor the concurrence reflects what
the law is, or should be.”  App. 107a.  He went on to explain
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why he also believed that § 1981 would not apply to Kame-
hameha Schools if—contrary to fact—the Schools “were run
entirely as a philanthropic enterprise and allowed students
to attend for free.”  Id.  Judge Kozinski’s final paragraph ob-
served that “[g]iven the scores of pages we have written on
both sides of this issue, it should be clear that the question
is close and ours may not be the last word.”  App. 108a.

REASONS FOR GRANTING THE PETITION

Judge Kozinski is right:  a closely but deeply divided
Ninth Circuit should not have the “last word” on the legal-
ity of a private school admissions policy that absolutely—
and with no end in sight—excludes children like petitioner
solely because of their race.  It has long been “this Court’s
view that racial discrimination in education violates a most
fundamental national public policy.”  Bob Jones University
v. United States, 461 U.S. 574, 593 (1983).  For just as long,
Congress has “clearly expressed its agreement that racial
discrimination in education violates a fundamental public
policy.”  Id. at 594.  Given that public policy, this Court can-
not give the final say to a lower court that has interpreted
the Nation’s oldest civil rights law to sanction the system of
racially segregated schools operated openly by respondents.
If not overturned, that interpretation would sanction raci-
ally exclusive private schools for any group that could point
to “significant imbalances in educational achievement.”

As explained below, the en banc decision of the court of
appeals contradicts numerous decisions of this Court, be-
ginning with Runyon v. McCrary, 427 U.S. 160 (1976), and
including United Steelworkers of America v. Weber, 443 U.S.
193 (1979); Johnson v. Transportation Agency, 480 U.S. 616
(1987); Gratz v. Bollinger, 539 U.S. 244 (2003); and Grutter
v. Bollinger, 539 U.S. 306 (2003).

In short, review is warranted because the court of ap-
peals has decided important questions of federal law that
should be settled by this Court; in addition, the lower court
decided those questions in a way that conflicts with relevant
decisions of this Court.  See Rule 10(c).
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I. In Applying Title VII Scrutiny Instead of the
Stricter Title VI Scrutiny to Claims Asserted
Under § 1981, the Court of Appeals Departed
from this Court’s Decisions Construing § 1981.

As illustrated by the oscillating series of decisions that
culminated in Adarand Constructors, Inc. v. Pena, 515 U.S.
200 (1995), the proper standard for scrutinizing racial class-
ifications is a crucial question of federal law that this Court
has revisited many times.  Adarand, of course, settled that
the “strictest judicial scrutiny” is demanded for every racial
classification challenged under the Constitution.  Id. at 224.
It is undisputed that this very same level of scrutiny is de-
manded for racial classifications challenged under at least
one federal statute, namely, Title VI of the Civil Rights Act
of 1964, 42 U.S.C. § 2000d.  See Gratz v. Bollinger, 539 U.S.
244, 275 n.23 (2003) (opining that “discrimination that vio-
lates the Equal Protection Clause of the Fourteenth Amend-
ment committed by an institution that accepts federal funds
also constitutes a violation of Title VI”).

Gratz involved multiple challenges to a school’s race-
based admissions policy under the Equal Protection Clause,
Title VI, and § 1981.  See id. at 249-50.  Having concluded
that such “admissions policy violates the Equal Protection
Clause of the Fourteenth Amendment,” id. at 275, the Court
might have declined to address liability under the two stat-
utes.  But instead, the Court went on expressly to “find that
the admissions policy also violates Title VI and 42 U.S.C.
§ 1981.”  Id. at 275-76.  In the same footnote that equated
liability under the Constitution and Title VI, the Court de-
clared that § 1981 shares the same substantive standard:
“purposeful discrimination that violates the Equal Protec-
tion Clause of the Fourteenth Amendment will also violate
§ 1981.”  Id. at 276 n.23 (citing General Building Contract-
ors Association, Inc. v. Pennsylvania, 458 U.S. 375, 389-90
(1982)).  Gratz’s companion case similarly opined that “the
prohibition against discrimination in § 1981 is co-extensive
with the Equal Protection Clause.”  Grutter v. Bollinger, 539
U.S. 306, 343 (2003) (citing General Building Contractors).
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2 The majority asserted that “[s]everal courts expressly have ap-
plied Title VII’s substantive standards [i.e., standard of scrutiny]
when examining § 1981 challenges to private affirmative action
plans.”  App. 18a.  But in the supposed “leading case,” id., where
the Eighth Circuit “equat[ed] the affirmative action standards of
title VII with those of section 1981,” the court punted on the pre-
cise question presented here:  “Whether constitutional standards
for affirmative action differ from title VII standards is a question

(continued...)

General Building Contractors, from which both Gratz
and Grutter drew for this point, had reviewed the history of
§ 1981.  Finding that “the origins of the law can be traced to
both the Civil Rights Act of 1866 and the Enforcement Act
of 1870,” which “were legislative cousins of the Fourteenth
Amendment,” the Court reasoned:  “In light of the close con-
nection between these Acts and the Amendment, it would
be incongruous to construe the principal object of their suc-
cessor, § 1981, in a manner markedly different from that of
the Amendment itself.”  458 U.S. at 389-90.

In holding that the strict scrutiny applied to Title VI
claims does not apply to § 1981 claims (because Title VII-
type scrutiny applies instead), the decision below conflicts
with the cited decisions of this Court.  Although the court of
appeals purported to distinguish Gratz and Grutter on the
basis that they “strictly scrutinized the admissions policies
of a public university,” App. 20a, no public-private distinc-
tion exists in either the text or jurisprudence of § 1981.  To
the contrary, as amended in 1991 (see supra p. 9 n.1), the
statute expressly repudiates such a distinction:  “The rights
protected by this section are protected against impairment
by nongovernmental discrimination and impairment under
color of State law.”  42 U.S.C. § 1981(c) (emphasis added).
This Court’s decisions do the same.  See Runyon, 427 U.S.
at 172 (holding that “the racial exclusion practiced by [two
private schools] amounts to a classic violation of § 1981”);
Gratz, 539 U.S. at 275-76 (holding that a public university’s
race-based “admissions policy also violates . . . § 1981”).2
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2 (...continued)
we need not reach in this case.”  Setser v. Novack Investment Co.,
657 F.2d 962, 967 & n.4 (8th Cir.) (en banc), cert. denied, 454 U.S.
1064 (1981).

The two other appellate decisions cited by the majority below
either do not discuss standard-of-scrutiny issues, see Edmonson
v. United States Steel Corp., 659 F.2d 582, 584 (Former 5th Cir.
1981) (per curiam); or are contradicted by later decisions from the
same court, see Pryor v. NCAA, 288 F.3d 548, 562 (3d Cir. 2002)
(opining, with respect to claims asserted against a private institu-
tion under both Title VI and § 1981, that “[o]nce a plaintiff estab-
lishes a discriminatory purpose based on race, the decisionmaker
must come forward and try to show that the policy or rule at issue
survives strict scrutiny” (emphasis added)).

The Ninth Circuit is the first court of appeals to give
sustained consideration to the proper standard of scrutiny
under § 1981 in light of this Court’s recent decisions.  But
the Ninth Circuit departed from those decisions in applying
Title VII scrutiny—instead of the strict scrutiny of Title VI
—to petitioner’s § 1981 claim.  Review is warranted.

II. In Upholding a Racially Exclusionary Admis-
sions Policy that Operates as an Absolute and
Perpetual Bar to Children of the Wrong Race,
the Court of Appeals Deviated Sharply from
this Court’s Civil Rights Jurisprudence.

Regardless of the standard of scrutiny chosen, KSBE’s
racially exclusionary admissions policy fails muster.  Thus,
as explained below, the court of appeals deviated sharply
from this Court’s precedents when it upheld the policy.

1. It is easy to show that KSBE’s racially exclusion-
ary admissions policy fails the “narrow tailoring” prong of
strict scrutiny.

a. Gratz and Grutter together teach that in the con-
text of race-based school admissions policies, a hallmark of
a narrowly tailored policy is “individualized consideration.”
Thus, Gratz invalidated an admissions policy that did “not
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provide [the] individualized consideration” contemplated by
Justice Powell’s opinion in Regents of University of Califor-
nia v. Bakke, 438 U.S. 265 (1978).  Gratz, 539 U.S. at 271.
Likewise, Grutter upheld an admissions policy only because
it “satisf[ied] the requirement of individualized considera-
tion.”  539 U.S. at 336.  Indeed, Grutter emphasized that the
“importance of this individualized consideration in the con-
text of a race-conscious admissions program is paramount,”
and it approvingly quoted Justice Powell’s observation that
the “ ‘denial . . . of the right to individualized consideration’
[was] the ‘principal evil’ of the medical school’s admissions
program.”  Id. at 337 (quoting Bakke, 438 U.S. at 318 n.52).

Individualized consideration means, at very least, that
the school “cannot establish quotas for members of certain
racial groups or put members of those groups on separate
admissions tracks.”  Id. at 334.  In addition, a narrowly tai-
lored admissions policy must “ensure that each applicant is
evaluated as an individual and not in a way that makes an
applicant’s race or ethnicity the defining feature of his or
her application.”  Id. at 338; accord Gratz, 539 U.S. at 272
(condemning the challenged policy because it “has the effect
of making ‘the factor of race . . . decisive’ ” for any given ap-
plicant (quoting Bakke, 438 U.S. at 317 (opinion of Powell,
J.))).  In the end, a court must be able to say that “a rejected
applicant ‘will not have been foreclosed from all considera-
tion for [a] seat simply because he was not the right color or
had the wrong surname.’ ”  Grutter, 539 U.S. at 341 (quot-
ing Bakke, 438 U.S. at 318 (opinion of Powell, J.)).

Given the undisputed facts (supra pp. 3-6), it is man-
ifest that KSBE’s racially exclusionary admissions policy
falls short of these requirements in all respects.  It is, in its
essence, a two-track system:  KSBE “consider[s] the ethnic
background of the students and admit[s] qualified children
with Native Hawaiian ancestry before [actually, instead of]
admitting children with no such ancestry.”  App. 29a.  For
applicants like petitioner who have no Hawaiian ancestry,
race is both “defining” and “decisive”—only one such child
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having been admitted by KSBE since 1962.  It is apparent
that non-Hawaiian children are indeed foreclosed from all
consideration for admission just because they are not of the
right ancestry and have the wrong bloodline.

b.  In addition to failing the requirement of individ-
ualized consideration, KSBE’s admissions policy fails “[t]he
requirement that all race-conscious admissions programs
have a termination point.”  Grutter, 539 U.S. at 342.  The
court of appeals struggled mightily to deny the obvious, but
the perpetual nature of the “Hawaiians only” policy is evi-
dent from respondents’ own words.  See supra pp. 5-6.  The
majority’s own observation that for “118 years, [KSBE’s] ad-
missions policy . . . has remained constant,” App. 31a, only
confirms the unlikely prospect of any change in the foresee-
able future.  Grutter took “the Law School at its word that
it would ‘like nothing better than to find a race-neutral ad-
missions formula’ and will terminate its race-conscious ad-
missions program as soon as practicable.”  539 U.S. at 343.
The Court should likewise take respondents at their word
when they publicly promise “to fulfill Pauahi’s desire to cre-
ate educational opportunities in perpetuity to improve the
capability and well-being of people of Hawaiian ancestry.”
App. 78a (Bybee, J., dissenting) (emphasis added).

KSBE’s racially exclusionary admissions policy neither
affords individualized consideration nor has a termination
point.  In nevertheless upholding that policy, the court of
appeals deviated sharply from this Court’s decisions that
scrutinize race-based school admissions policies.

2. That deviation holds true even if KSBE’s policy is
scrutinized under the marginally less demanding standards
that govern Title VII claims.  As explained in United Steel-
workers of America v. Weber, 443 U.S. 193, 208 (1979), and
as confirmed in Johnson v. Transportation Agency, 480 U.S.
616, 637-38 (1987), a racial preference violates Title VII if
it “unnecessarily trammels the rights of [the non-preferred]
employees or creates an absolute bar to their advancement.”
While not foreclosing every kind of quota (as strict scrutiny
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would do), this standard nonetheless demands a modicum
of individualized consideration:  “No persons are automatic-
ally excluded from consideration; all are able to have their
qualifications weighed against those of other applicants.”
Id. at 638; see also id. (finding that the challenged plan did
not create an absolute bar where it “sets aside no positions”
but instead “merely authorizes that consideration be given
to affirmative action concerns”).  For the reasons set forth
above (pp.  17-19), the challenged admissions policy fails the
“absolute bar” test as explicated by this Court.

The majority below, however, consciously “modified”
this Court’s test.  See App. 26a.  Judge Bybee has cogently
catalogued the majority’s numerous errors in this regard,
see App. 57a-79a, but one error was particularly egregious.
In asking whether a race-based policy creates an absolute
bar to advancement, the majority considered not advance-
ment within the defendant institution, but instead “within
the [relevant] community as a whole.”  App. 26a.  This led
the majority to ask not whether children lacking Hawaiian
ancestry are absolutely barred from attending Kamehameha
Schools, but whether they “have ample and adequate alter-
native educational options,” i.e., whether they can “attain
educational achievement in Hawaii” at other schools.  App.
30a.  One can imagine the majority asking whether black
children in Topeka, Kansas had “adequate alternative edu-
cational options” given the public school admission policies
that excluded them because of their race.  Indeed, one might
say the majority is proposing a new standard for school ad-
missions:  “separate but adequate.”

3. Other aspects of the Ninth’s Circuit’s “sweeping
modification of the Title VII standard,” App. 53a (Bybee, J.,
dissenting), also warrant review.

a. The majority below acknowledged that under a
“traditional” Title VII analysis, App. 33a—a shorthand for
Weber and Johnson—a valid affirmative action plan “must
respond to a manifest imbalance in the work force.”  App.
23a.  The majority also acknowledged that this requirement
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embodies the “goal of achieving diversity and proportional
representation in the workplace,” which is a goal that “ne-
cessarily focuses internally and is limited to the ‘employer’s
work force.’ ”  App. 25a.

This traditional Title VII analysis is fatal to KSBE’s
admissions policy.  Obviously, that policy does not seek to
achieve either racial diversity or proportional ethnic repre-
sentation in the classroom:  it seeks precisely the opposite.
Moreover, the focus of the policy is decidedly external:  as
catalogued by the majority, KSBE’s efforts are directed at,
among other things, “increasing the number of Native Haw-
aiians attending colleges and graduate schools, improving
Native Hawaiian representation in professional, academic,
and managerial positions, and developing community lead-
ers who are committed to improving the lives of all Native
Hawaiians.”  App. 29a.  Indeed, KSBE’s policy has no less
ambitious goal than “to help perpetuate Native Hawaiian
culture.”  Id.

Faced with these stubborn facts, the majority used the
device of “adjusting” the manifest imbalance requirement to
account for “the external focus of [KSBE’s] educational mis-
sion.  App. 26a.  This adjustment “render[ed] unnecessary
the requirement of proof of a ‘manifest imbalance’ within a
particular school; the relevant population is the community
as a whole.”  Id. The majority then found that “the relevant
community in this case is the state of Hawaii” and further
that “a manifest imbalance exists in the K-12 educational
arena in the state of Hawaii, with Native Hawaiians falling
at the bottom of the spectrum in almost all areas of educa-
tional progress and success.”  App. 28a.  These findings took
the majority straight to the conclusion foreordained when
the majority “adjusted” this Court’s test:  “it is precisely this
manifest imbalance that [KSBE’s] admissions policy seeks
to address.”  Id.  But this kind of imbalance—the effects of
general societal discrimination against a particular group
—is “precisely” the sort of justification condemned by this
Court from Bakke through Grutter.
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b. Title VII scrutiny as formulated by this Court has
a final requirement:  racial preferences must be “intended
to attain a balanced work force, not to maintain one.”  John-
son, 480 U.S. at 639.  The majority below “modified” this re-
quirement, too:  rather than seek to attain a balanced work
force (or, in the case of a school, a balanced student body),
“an admissions policy must do no more than is necessary to
remedy the imbalance in the community as a whole.”  App.
26a (emphasis added).  Accordingly, KSBE may hold on to
its racially exclusionary admissions policy “for so long as is
necessary to remedy the current educational effects of past,
private and government-sponsored discrimination and of
social and economic deprivation.”  App. 32a.  In other words,
the racially exclusionary policy may continue until all the
socioeconomic ills of Native Hawaiians are cured.  Surely,
this is the kind of reasoning that “could be used to ‘justify’
race-based decisionmaking essentially limitless in scope and
duration.”  City of Richmond. v. J.A. Croson Co., 488 U.S.
469, 498 (1989) (plurality opinion).

The majority acknowledged that the final Title VII re-
quirement mandates that racial preferences be “temporary.”
App. 32a.  Yet in the teeth of the undisputed evidence set
forth above (at pp. 5-6), the majority found KSBE’s racially
exclusionary admissions policy to be “limited in duration”
for two reasons.  App. 32a.  One was the assertion discussed
in the previous paragraph, i.e., the policy will disappear “as
soon as” Native Hawaiians overcome the lingering effects of
discrimination and deprivation.  The other was this notion:
“if qualified students with Native Hawaiian ancestry do not
apply to the Schools in sufficient numbers to fill the spots
available, as happened in one recent year, [KSBE’s] policy
is to open admissions to any qualified candidate.”  Id.  To
paraphrase:  what happened once in the past four decades
might someday happen again.  Can this slender possibility
really “assure[] all citizens that the deviation from the norm
of equal treatment of all racial and ethnic groups is a tem-
porary matter”?  Grutter, 539 U.S. at 342 (quoting Croson,
488 U.S. at 510  (plurality opinion)).
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Admission to the Kamehameha Schools is governed by
a policy that operates as an absolute and perpetual bar to
children of the “wrong” ancestry.  Regardless of the stand-
ard of scrutiny applied, the policy cannot pass muster.  In
reaching a contrary conclusion, the court of appeals issued
a decision in conflict with numerous decisions of this Court.

III. In Concluding that Congress “Specifically
Intended” to Authorize KSBE to Operate a
System of Racially Segregated Schools, the
Court of Appeals Repudiated “Fundamental
National Public Policy” as Understood Both
by Congress and by this Court.

The Ninth Circuit held “alternatively, and in addition,”
that Congress “specifically intended to allow [KSBE] to op-
erate” its system of racially segregated schools.  App. 34a
(section heading).  In so holding, the court of appeals repu-
diated “fundamental national public policy,” as understood
by Congress and this Court.

1. Born of the Civil Rights Act of 1866, 14 Stat. 27,
§ 1981 is “one of our oldest civil rights statutes,” if not the
oldest.  Patterson v. McLean Credit Union, 491 U.S. 164, 168
(1989).  It has, moreover, a venerable history in this Court.
In Runyon v. McCrary, 427 U.S. 160, 168 (1976), the Court
held that “§ 1981 prohibits private, commercially operated,
nonsectarian schools from denying admission to prospective
students because” of their race.  On the same day it decided
Runyon, the Court also handed down McDonald v. Santa Fe
Trail Transportation Co., 427 U.S. 273 (1976).  Against the
argument that the statutory phrase “as is enjoyed by white
persons” operated to exclude whites from the statute’s pro-
tections, McDonald held that § 1981 “was not understood or
intended to be reduced . . . to the protection solely of non-
whites.  Rather, [§ 1981] was meant, by its broad terms, to
proscribe discrimination in the making or enforcement of
contracts against, or in favor of, any race.”  Id. at 295 (em-
phasis added).  Central to this holding was the truth that
“the statute explicitly applies to ‘all persons.’ ”  Id. at 287.



24

Subsequently, in 1989, the Court considered whether
Runyon was correct in ruling that “§ 1981 prohibits private
schools from excluding children who are qualified for admis-
sion, solely on the basis of race.”  Patterson, 491 U.S. at 171
(emphasis added).  After reargument on this point in partic-
ular, the Court unanimously “reaffirm[ed] that § 1981 pro-
hibits racial discrimination in the making and enforcement
of private contracts.”  Id. at 172.  As discussed above (p. 9),
Congress itself reaffirmed that very same thing as part of
the Civil Rights Act of 1991, expressly confirming that the
statute protects against “nongovernmental discrimination.”
42 U.S.C. § 1981(c); see also H.R. Rep. No. 102-40(II), at 37
(1991) (explaining that new subsection (c) of § 1981 “is in-
tended to codify Runyon v. McCrary”).  Since the 1991 Act,
Congress has not further amended § 1981 in any fashion.
The Court, of course, has continued to apply the statute as
before, ruling in 2003 that a university’s race-based admis-
sions policy violated § 1981.  See Gratz, 539 U.S. at 275-76.

This decisional and statutory history are classic illu-
strations of two points explicated in Bob Jones University v.
United States, 461 U.S. 574 (1983).  The first is “this Court’s
view that racial discrimination in education violates a most
fundamental national public policy.”  Id. at 593.  The second
is that “Congress . . . [has] clearly expressed its agreement
that racial discrimination in education violates a fundamen-
tal public policy.”  Id. at 594.  While the Court’s view, and
Congress’s agreement with that view, were no doubt forged
in significant part in controversies that involved public edu-
cation, see, e.g., Brown v. Board of Education, 347 U.S. 483
(1954), the “fundamental national public policy” identified
in Bob Jones quintessentially targets racial discrimination
by private schools as well—even nonprofit private schools.
Thus, on the basis of that public policy, Bob Jones affirmed
a denial of federal tax exemptions to two “nonprofit private
schools that prescribe and enforce racially discriminatory
admissions standards.”  461 U.S. at 577.  More generally,
but with particular relevance with respect to KSBE and its
racially exclusionary admissions policy:  “Whatever may be
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3 See Augustus F. Hawkins-Robert T. Stafford Elementary and
Secondary School Improvement Amendments of 1988, Pub. L. No.
100-297, Title IV, 102 Stat. 130, 358-63 (codified for a time at 20
U.S.C. §§ 4901-4909), repealed by Improving America’s Schools
Act of 1994, Pub. L. No. 103-382, § 362, 108 Stat. 3518, 3975.

the rationale for [the] private schools’ policies, and however
sincere the rationale may be, racial discrimination in edu-
cation is contrary to public policy.”  Id. at 595.

2. In this light, no court could conceivably find that
Congress had affirmatively authorized a private school to
exclude children who are qualified for admission, solely on
the basis of race, absent the clearest possible expression of
intent to do so.  Of course, the majority below purported to
find such expression, concluding that Congress “specifically
intended” to authorize KSBE’s racially exclusionary admis-
sions policy.  App. 34a.  That is, “the most plausible reading
of § 1981, in light of the Hawkins-Stafford Amendments and
the [Native Hawaiian Education Act], is that Congress in-
tended that [KSBE’s] preference for Native Hawaiians . . .
be upheld.”  App. 38a.  But the cited materials do not even
come close to approaching the required expression of intent.

a. The “Hawkins-Stafford Amendments” are the ma-
jority’s shorthand for several short-lived statutes relating
to “Education for Native Hawaiians,” enacted in 1988 and
wholly repealed in 1994.3  The majority’s reliance on these
provisions, see App. 36a-37a, is untenable.  That Congress
instructed the Secretary of Education to provide grants to
KSBE (1) to implement the “model curriculum developed by
[KSBE] in appropriate public schools,” and (2) for “a dem-
onstration program to provide Higher Education fellowship
assistance to Native Hawaiian students,” former 20 U.S.C.
§§ 4903(a), 4905(a), tells us literally nothing about KSBE’s
policy to absolutely bar children of the wrong race from its
private elementary and secondary schools.  Accordingly, to
say that such instruction is “clear support . . . for the valid-
ity of [that] policy,” App. 38a, is specious.
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b. The “Native Hawaiian Education Act,” now  codi-
fied at 20 U.S.C. §§ 7511-7517, is similarly irrelevant.  The
most the majority could say regarding this statute is that it
“recognized the special needs of Native Hawaiian students
and the great disadvantages that they still face in Hawaii.”
App. 37a (citing 20 U.S.C. § 7512).  How this “recognition”
constitutes affirmative congressional authorization for raci-
ally segregated private schools in Hawaii is a question the
majority left unanswered.  That leaves the majority’s reli-
ance on a committee report:

The Bishop Trust [i.e., KSBE] is currently one of
the largest charitable trusts in the world, valued
in excess of $ 10 billion, and holds approximately
8 percent of all land in the State of Hawaii as well
as a 10 percent share of Goldman Sachs.  The
Committee urges the Trust to redouble its efforts
to educate Native Hawaiian children.

H.R. Rep. No. 107-63(I), at 333 (2001), quoted in App. 38a.
Judge Bybee charitably understated the point in observing
that the quoted report “provides remarkably little support
for [the majority’s] position.”  App. 72a n.8.

In the end, there is simply no credible “evidence” that
Congress affirmatively authorized KSBE to impose its raci-
ally exclusionary admissions policy on innocent children in
the face of § 1981.  The majority below should have heeded
this Court’s teaching that “a court should always turn first
to one, cardinal canon before all others,” i.e., “courts must
presume that a legislature says in a statute what it means
and means in a statute what it says there.”  Connecticut
National Bank v. Germain, 503 U.S. 249, 253-54 (1992).  In
§ 1981(a), Congress said that “[a]ll persons within the juris-
diction of the United States shall have the same right in
every State and Territory to make and enforce contracts” on
a nondiscriminatory basis; in § 1981(c), Congress said that
such right is “protected against impairment by nongovern-
mental discrimination” like that practiced by respondents.
For Congress literally to deny persons who lack Hawaiian
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ancestry the equal protection of the federal civil rights laws
like § 1981 “would raise questions of considerable moment
and difficulty.”  Rice v. Cayetano, 528 U.S. 495, 518 (2000).
But whether Congress has in fact denied such protection by
approving KSBE’s racially exclusionary admissions policy
is not one of these difficult questions.

For these reasons, the Ninth Circuit’s interpretation of
42 U.S.C. § 1981 repudiates the fundamental national pub-
lic policy against racial discrimination in private education,
as formulated by this Court and Congress.  In this respect,
the majority below decided an important federal question in
a way that conflicts with numerous decisions of this Court.
Moreover, the Ninth Circuit should not have the last word
as to whether respondents may operate a system of racially
segregated schools notwithstanding the federal civil rights
laws.  Therefore, review is warranted.

CONCLUSION

The petition for writ of certiorari should be granted.
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1 Doe v. Kamehameha Sch./Bernice Pauahi Bishop Estate, 416
F.3d 1025 (9th Cir. 2005), reh’g en banc granted, 441 F.3d 1029
(9th Cir. 2006).
2 This general information simply sets the stage for our more par-
ticular consideration of the educational status of Native Hawaiian
children.

______________________________________________________

OPINION

GRABER, Circuit Judge:

Plaintiff John Doe, a student who has no Hawaiian
ancestry, applied for admission to Defendant Kamehameha
Schools, a private, non-profit K-12 educational institution
in Hawaii that receives no federal funds.  He was denied
entry.  The Kamehameha Schools were created through a
charitable testamentary trust, established by the last direct
descendant of the Hawaiian monarchy, for the education
and upbringing of Native Hawaiians.  As a result, the Ka-
mehameha Schools’ admissions policy gives preference to
students of Hawaiian ancestry.  Plaintiff argues that he
was denied admission because of his race in violation of 42
U.S.C. § 1981.

The majority of a three-judge panel held that the Ka-
mehameha Schools’ admissions policy, with its preference
for Native Hawaiians, constituted unlawful race discrimi-
nation under 42 U.S.C. § 1981.1  We took this case en banc
to reconsider whether a Hawaiian private, non-profit K-12
school that receives no federal funds violates § 1981 by pre-
ferring Native Hawaiians in its admissions policy.  We now
answer “no” to that question and, accordingly, affirm the
district court.

FACTUAL AND PROCEDURAL BACKGROUND

A.  Factual Background

1. Historical Context2
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The islands of Hawaii are geographically isolated in
the South Pacific Ocean and were originally settled some-
time between 1 and 750 A.D.  The Native Hawaiians dev-
eloped a well-organized, efficient, and thriving civilization
“based on a communal land tenure system with a sophis-
ticated language, culture, and religion.”  20 U.S.C. § 7512.
The land, abundant in natural resources, allowed the Native
Hawaiians to thrive.  Office of Hawaiian Affairs, Native
Hawaiian Rights Handbook 3 (Melody Kapilialoha Mac-
Kenzie ed. 1991) (hereinafter “Rights Handbook”).

The first Western contact with the Hawaiian islands
occurred in 1778 when Captain James Cook landed on the
island of Kauai.  The immediate result of that first encoun-
ter was that Native Hawaiians were introduced to Western
goods and Western diseases.  “By 1919, the Native Hawaii-
an population had declined from an estimated 1,000,000 in
1778 to an alarming 22,600.”  20 U.S.C. § 7512(7).  But see
Rice v. Cayetano, 528 U.S. 495, 500 (2000) (estimating the
population in 1778 as between 200,000 and 300,000).

In 1810, Kamehameha I created a unified monarchy
over all the Hawaiian Islands, becoming the first King of
Hawaii and affording the islands a level of cohesion and
security that they had not previously known.  The United
States officially recognized the sovereignty of the Kingdom
of Hawaii in 1826 and, from 1843 until 1893, extended full
diplomatic recognition to the islands.  Other countries, too—
including Great Britain, France, and Japan—recognized the
Hawaiian Kingdom.  20 U.S.C. § 7512(1).  Before 1893, the
United States entered into a number of treaties for peace,
friendship, and commerce with the Kingdom.  U.S. Dep’t of
Justice & U.S. Dep’t of the Interior, From Mauka to Makai:
The River of Justice Must Flow Freely 1 (Oct. 23, 2000)
(hereinafter “From Mauka to Makai”).  The first treaty was
signed in 1826, and additional treaties were signed in 1849,
1875, and 1887.  See Rice, 528 U.S. at 504 (discussing the
history of diplomatic relations between the United States
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and the Kingdom of Hawaii before the overthrow of the
monarchy).

The Kingdom of Hawaii, located along shipping and
fishing routes, was commercially desirable.  Initially, trade
with the Kingdom of Hawaii revolved around the islands’
fur and sandalwood resources, as well as the whaling indus-
try.  Rights Handbook at 5.  When over-harvesting destroy-
ed the sandalwood trade and depleted the whaling stocks,
wealthy Westerners turned to large-scale plantations, pri-
marily growing sugar, to make money.  Id.  As foreign in-
vestment became more and more tied to land ownership,
demand for change in the traditional land tenure system,
which did not provide for individual land titles, intensified.
Id. at 6.  Pressure from Westerners eventually led the Haw-
aiian government to reject the land tenure system in favor
of privatized land ownership, which allowed Westerners
“[w]ith a permanent population of fewer than two thousand”
to take “over most of Hawaii’s land in the next half-century
and manipulate[] the economy for their own profit.” Neil M.
Levy, Native Hawaiian Land Rights, 63 Cal. L. Rev. 848,
857-58 (1975) (footnote omitted).

Western economic domination of the Hawaiian Islands
was followed by an interest in establishing political control.
Id. at 861.  “In 1893, the sovereign, independent, interna-
tionally recognized, and indigenous government of Hawaii,
the Kingdom of Hawaii, was overthrown by a small group of
non-Hawaiians, including United States citizens, who were
assisted in their efforts by the United States Minister, a
United States naval representative, and armed naval for-
ces of the United States.”  20 U.S.C. § 7512(5).  The United
States annexed Hawaii not long thereafter.  Id. § 7512(6).
Laws were then enacted suppressing the Hawaiian culture
and language and allowing for the displacement of Native
Hawaiians from their lands.  From 1896 to 1986, almost a
full century, the Hawaiian language was banned as a medi-
um of instruction in schools.  Id. § 7512(19).  Hula, a Native
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Hawaiian dance form, and local healing practices also had
been banned during the westernization of the islands.  Such
measures resulted in “mortality, disease, economic depriva-
tion, social distress and population decline.”  From Mauka
to Makai at 1.

Hawaii finally attained statehood in 1959.  Rights
Handbook at 18.  More than 30 years later, in recognition of
the United States’ role in the overthrow of the independent
Hawaiian monarchy, Congress officially apologized to the
Hawaiian people and expressed its commitment to “provide
a proper foundation for reconciliation between the United
States and the Native Hawaiian people.”  1993 Apology Res-
olution, Pub. L. No. 103-150, 107 Stat. 1510, 1513 (1993).

2. The Kamehameha Schools

The Kamehameha Schools were created under a “char-
itable testamentary trust established by the last direct de-
scendent of King Kamehameha I, Princess Bernice Pauahi
Bishop, who left her property in trust for a school dedicated
to the education and upbringing of Native Hawaiians.”  Bur-
gert v. Lokelani Bernice Pauahi Bishop Trust, 200 F.3d 661,
663 (9th Cir. 2000).  Princess Bernice Pauahi Bishop’s will
provided for the erection and maintenance of schools in the
Hawaiian Islands, called the Kamehameha Schools, on the
Hawaiian monarchy’s ancestral lands, with the purpose of
providing “a good education in the common English branch-
es, and also instruction in morals and in such useful know-
ledge as may tend to make good and industrious men and
women.”  Will of Bernice Pauahi Bishop, reprinted in Wills
and Deeds of Trust 17-18 (3d ed. 1957) (hereinafter “Pauahi
Bishop Will”).  The Pauahi Bishop Will also bestowed on the
“trustees full power to make all such rules and regulations
as they may deem necessary for the government of said
schools and to regulate the admission of pupils.”  Id. at 18.

Under the direction of the original trustees, chaired by
Pauahi Bishop’s widower, Charles Reed Bishop, the Kame-
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3 The Pauahi Bishop Will established two separate schools, one for
boys and one for girls.  The boys’ school opened in 1887 and the
girls’ school in 1894.  During the 1965-1966 school year, the two
schools were consolidated.

hameha Schools opened in the late nineteenth century.3

During a speech on the Schools’ first Founder’s Day, in De-
cember 1888, Charles Reed Bishop stated that Princess Ber-
nice Pauahi Bishop had created the Kamehameha Schools,
“in which Hawaiians have the preference,” so that “her own
people” could once again thrive.  Charles R. Bishop, The
Purpose of the Schools, Handicraft, Jan. 1889, at 3.

In 1910, not long after the death of Princess Bernice
Pauahi Bishop and the creation of the Kamehameha
Schools, the question arose as to who should be admitted to
the Schools.  Cobey Black & Kathleen Mellen, Princess Pau-
ahi Bishop and Her Legacy 155 (The Kamehameha Schools
Press 1965).  Charles Bishop wrote to the trustees:  “Mrs.
Bishop intended that, in the advantages of her beneficence,
those of her race should have preference.” Id.  Accordingly,
he concluded that the principal of the Schools was justified
in refusing to admit a student who had no native Hawaiian
ancestry.  Id.  Bishop went on to convey that only if Native
Hawaiians failed to apply to the Schools, or if conditions
changed fundamentally, should admissions be opened to
other ethnicities:  “It was wise to prepare for and to admit
natives only and I do not think the time has come to depart
from that rule.”  Id.

Today, the Kamehameha Schools operate three K-12
campuses:  Kapalama on the island of Oahu, Pukalani on
the island of Maui, and Keaau on the island of Hawaii.
There are about 70,000 school-aged children in Hawaii who
meet the Schools’ definition of Native Hawaiian, but the
Schools’ total enrollment is only about 4,856 students.  The
Kamehameha Schools subsidize much of the tuition cost for
all students, requiring payment of only $1,784 per year,
whereas the cost of educating a student amounts to about
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$20,000 annually.  Sixty-five percent of those enrolled re-
ceive some form of financial aid to help them pay even that
heavily subsidized, modest tuition.

Part of the Kamehameha Schools’ stated admissions
policy is to give preference to students of Native Hawaiian
ancestry, defined to include any person descended from the
aboriginal people who exercised sovereignty in the Hawaii-
an Islands prior to 1778.  Practically, the policy operates to
admit students without any Hawaiian ancestry only after
all qualified applicants with such ancestry have been admit-
ted.  Because there are many more qualified students of
Hawaiian ancestry than there are available places at the
Schools, it is very rare that a student with no Hawaiian
ancestry is admitted to the campus programs. But the ad-
missions policy is not an absolute bar to non-Native Hawaii-
ans; instead, it is intended to last only for so long as Native
Hawaiians suffer educational disadvantages.

We pause to note that the Schools’ policy contains no
requirement for a minimum blood quantum of Hawaiian
ancestry.  The only requirement is that a student have at
least one Native Hawaiian ancestor.  Most students have
mixed ancestry.  More than 60 different racial and ethnic
groups have been represented in the student body, and for
the 2000-2001 academic year, students reported belonging
to 39 different racial and ethnic groups.  Accordingly, an ob-
server visiting the Schools would see visible diversity not-
withstanding the students’ commonality of having at least
one Native Hawaiian ancestor.

The Kamehameha Schools follow a “Leadership Model”
of education.  This curriculum is meant to foster the self-
esteem and self-identity of students as individuals of Native
Hawaiian descent by teaching Native Hawaiian culture,
heritage, language, and tradition, in addition to general
college-preparatory courses.

Kamehameha Schools also operate a number of other
educational programs, including pre-schools, enrichment
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programs, and summer school programs.  In those pro-
grams, the admission of non-Native Hawaiians occurs more
often.  For example, for the 2001-2002 school year, 13 chil-
dren with no Native Hawaiian ancestry were admitted to
Kamehameha’s pre-school program (two of the children de-
clined admission); the following school year 12 non-Native
Hawaiian children were admitted to the pre-school; and the
year after that—the 2003-2004 school year—16 students
without Native Hawaiian ancestry were admitted.  And, in
the summer of 2003, for instance, non-Native Hawaiians
were enrolled in several of the enrichment programs run by
the Kamehameha Schools:  6 of 133 students in the Per-
forming Arts Academy; 33 of 1,741 students in Explorations;
5 of 18 students in Culinary Arts; and 4 of 164 students in
Hoolauna Keauhou.

3. Current Conditions in the Educational Status of
Native Hawaiians

Although the Kamehameha Schools are partly respon-
sible for the Native Hawaiian community’s ability to main-
tain “its distinct character as an aboriginal, native people,”
Native Hawaiians, nonetheless, continue to face “economic
deprivation, low educational attainment, poor health status,
substandard housing and social dislocation.”  From Mauka
to Makai at 2.  In particular, Native Hawaiians have tra-
ditionally performed much below national averages in the
educational arena.

In 1981, Congress instructed the Office of
Education to submit to Congress a comprehensive
report on Native Hawaiian education.  The report,
entitled the “Native Hawaiian Educational As-
sessment Project,” was released in 1983 and docu-
mented that Native Hawaiians scored below par-
ity with regard to national norms on standardized
achievement tests, were disproportionately repre-
sented in many negative social and physical sta-
tistics indicative of special educational needs, and
had educational needs that were related to their
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unique cultural situation, such as different learn-
ing styles and low self-image.

20 U.S.C. § 7512(14).

That trend continues today.  In 2002, Congress recog-
nized that Native Hawaiians are severely disadvantaged in
education.  It found that:

(A)  educational risk factors continue to start
even before birth from many Native Hawaiian
children[;] . . .

(B)  Native Hawaiian students continue to
begin their school experience lagging behind other
students in terms of readiness factors such as
vocabulary test scores;

(C)  Native Hawaiian students continue to
score below national norms on standardized edu-
cation achievement tests at all grade levels;

(D)  both public and private schools continue
to show a pattern of lower percentages of Native
Hawaiian students in the uppermost achievement
levels and in gifted and talented programs;

(E)  Native Hawaiian students continue to
be overrepresented among students qualifying for
special education programs provided to students
with learning disabilities, mild mental retarda-
tion, emotional impairment, and other such dis-
abilities;

(F)  Native Hawaiians continue to be under-
represented in institutions of higher education
and among adults who have completed four or
more years of college;

(G)  Native Hawaiians continue to be dispro-
portionately represented in many negative social
and physical statistics indicative of special edu-
cational needs[;] . . .
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4 Disparities abound outside of the educational context as well.
Today among the major ethnic groups in Hawaii, Native Hawaii-
ans have the highest rates of unemployment, Ka Huakai at 84,
and poverty, id. at 86-87, and the lowest mean family income, id.
at 85-86.  They live in the poorest geographic areas and are under-
represented in managerial and professional occupations.  Id. at 8.
Native Hawaiians suffer from greater heath risks than other
ethnic groups on the islands, with the lowest life expectancy and

(continued...)

. . . and

(H)  Native Hawaiians now comprise over
23 percent of the students served by the State of
Hawaii Department of Education, and there are
and will continue to be geographically rural, iso-
lated areas with a high Native Hawaiian popula-
tion density.

20 U.S.C. § 7512(16)(A)-(H).

In addition, the most recent Native Hawaiian Educa-
tional Assessment, published in September 2005, concluded
that, “[o]n the whole, . . . Native Hawaiian children in the
public school system perform poorly in school compared
with their non-Hawaiian peers.”  Ka Huakai, 2005 Native
Hawaiian Educational Assessment 229, available at http://
ulukau.org/elib/cgi-bin/library?c=nhea&l=en (hereinafter
“Ka Huakai”).  That most recent report found that 75% of
public schools with a predominantly Native Hawaiian stu-
dent body did not meet the state’s adequate yearly progress
standards, but that number dropped to less than 58% for
schools without a majority of Native Hawaiians, a difference
of more than 17%.  Id. at 251.  Also, Native Hawaiian stu-
dents in elementary and secondary public schools ranked
the lowest of all major ethnic groups throughout the state in
reading and math, falling between 9 and 15 percentiles be-
hind the state average.  Id. at 261, 268.  In addition, only
69.4% of Native Hawaiian students graduated from high
school in 2002, compared to a state average of 76.6% overall.
Id. at 285.4
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4 (...continued)
highest mortality rates from cancer, heart disease, and diabetes.
Id. at 93.  Although Native Hawaiians account for approximately
20% of the state’s population, they account for more than half of
all teenage pregnancies, id. at 203, and more than 44% of child
abuse and neglect cases in the state, id. at 206.  Native Hawaiians
are more likely to be arrested for violent crimes than any other
ethnic group in the state.  Id. at 76-77.
5 Plaintiff now seeks only damages because he is no longer a high
school student.  This case is not moot, however, because if the
Kamehameha Schools’ admissions policy were unlawful, Plaintiff
has a possible claim for money damages.

B. Procedural History

Plaintiff applied for admission to the Kamehameha
Schools.  He has no Hawaiian ancestry.  Although the school
deemed him a “competitive applicant” and put him on the
waiting list, he was repeatedly denied admission.  The Ka-
mehameha Schools concede that Plaintiff likely would have
been admitted had he possessed Hawaiian ancestry.

Plaintiff filed an action under 42 U.S.C. § 1981, chal-
lenging the Kamehameha Schools’ admissions policy.  He
sought both damages and injunctive relief.5  The district
court granted summary judgment in favor of the Kameha-
meha Schools, holding that the policy satisfied a variation
of the standard used to evaluate affirmative action plans
challenged under Title VII of the Civil Rights Act of 1964,
42 U.S.C. §§ 2000e-2000h-6:

The Court finds the plan has a legitimate justifi-
cation and serves a legitimate remedial purpose
by addressing the socioeconomic and educational
disadvantages facing Native Hawaiians, produc-
ing Native Hawaiian leadership for community
involvement, and revitalizing Native Hawaiian
culture, thereby remedying current manifest
imbalances resulting from the influx of western
civilization.
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6 The panel’s decision generated strong public opposition.  Eleven
amicus briefs were filed by diverse political and social interests in
Hawaii supporting rehearing en banc.  These amicus briefs were
filed by:  (1) the State of Hawaii; (2) the entire Hawaiian congres-
sional delegation; (3) the Mayor of the City and County of Honolu-
lu, and the City and County of Honolulu; (4) the Hawaii Business
Roundtable, the Hawaii Korean Chamber of Commerce, the Public
Schools of Hawaii Foundation, and the Hawaii Association of In-
dependent Schools; (5) the National Association of Independent
Schools; (6) the Parent-Teacher Association of Kamehameha
Schools, and the Alumni Association of Kamehameha Schools;
(7) the Native Hawaiian Legal Corporation, the Native Hawaiian
Bar Association, and Na’A’ahuhiwa; (8) various Hawaiian service
organizations; (9) ‘Ilio’ulaokalani Coalition, an organization of
Hawaiian master teachers and cultural experts; (10) the Japanese
American Citizens League of Hawaii-Honolulu Chapter and other
civic groups; and (11) the National Indian Education Association
and the Alaskan Federation of Natives.  Additionally, the current
governor of Hawaii and a prominent former governor both submit-
ted declarations to the district court on the importance of main-
taining the Kamehameha Schools’ admissions policy.  Doe, 295
F. Supp. 2d at 1169, 1171; see also Recent Case, Civil Rights—
Section 1981—Ninth Circuit Holds that Private School’s Remedial
Admissions Policy Violates § 1981—Doe v. Kamehameha Schools,

(continued...)

Doe v. Kamehameha Sch./Bernice Pauahi Bishop Estate,
295 F. Supp. 2d 1141, 1172 (D. Haw.  2003).  The district
court also held that application of § 1981 to the admissions
policy should be consistent with other congressional enact-
ments involving Native Hawaiians.  Id. at 1174.  Plaintiff
timely appealed.

The majority of a three-judge panel reversed the dis-
trict court.  Doe v. Kamehameha Sch./Bernice Pauahi Bish-
op Estate, 416 F.3d 1025, 1048 (9th Cir. 2005).  The panel
concluded that the Title VII framework applied, id. at 1038-
39, but the majority held that the Kamehameha Schools’
preference policy violated § 1981 because it “operates as
an absolute bar to admission for non-Hawaiians,” id. at
1041.  We then took the case en banc.6  Doe v. Kamehameha
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6 (...continued)
416 F.3d 1025 (9th Cir. 2005), 119 Harv. L. Rev. 661, 668 (2005)
(concluding that a traditional Title VII approach is not appropri-
ate in the private school context).
7 Section 1 of the Civil Rights Act of 1866 provided:

That all persons born in the United States and not sub-
ject to any foreign power, excluding Indians not taxed, are
hereby declared to be citizens of the United States; and
such citizens, of every race and color, without regard to any

(continued...)

Schools/Bernice Pauahi Bishop Estate, 441 F.3d 1029 (9th
Cir. 2006).

STANDARD OF REVIEW

The parties, and we, agree that we review de novo a
grant of summary judgment.  United States v. City of Ta-
coma, 332 F.3d 574, 578 (9th Cir. 2003).  But the parties
dispute vigorously what standard we should use to analyze
the validity of the Kamehameha Schools’ admissions policy.

Plaintiff argues that the Schools’ policy should be eval-
uated under the “strict scrutiny” standard that applies to
governmental action involving race-based preferences.  The
Schools counter that we should employ the more deferential
Title VII test for evaluating affirmative action plans, with
variations appropriate to the educational context.  For the
reasons that we detail below, we agree with the Schools.

DISCUSSION

A.  History of § 1981, Runyon, and McDonald

Title 42 U.S.C. § 1981 provides, in pertinent part, that
“[a]ll persons .  .  .  shall have the same right .  .  .  to make
and enforce contracts .  .  .  as is enjoyed by white citizens.”
The genesis of the current statute was the Civil Rights Act
of 1866, ch. 31, § 1, 14 Stat. 27 (hereinafter “1866 Act”),
which Congress enacted pursuant to the Thirteenth Amend-
ment.7  Under its authority to enact laws to abolish the
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7 (...continued)
previous condition of slavery or involuntary servitude,
except as a punishment for crime whereof the party shall
have been duly convicted, shall have the same right, in
every State and Territory in the United States, to make
and enforce contracts, to sue, be parties, and give evidence,
to inherit, purchase, lease, sell, hold, and convey real and
personal property, and to full and equal benefit of all laws
and proceedings for the security of person and property, as
is enjoyed by white citizens, and shall be subject to like
punishment, pains, and penalties, and to none other, any
law, statute, ordinance, regulation, or custom, to the con-
trary notwithstanding.

14 Stat. at 27.
8 In pertinent part, section 16 of the Enforcement Act of 1870 pro-
vides:

And it be further enacted, That all persons within the
jurisdiction of the United States shall have the same right
in every State and Territory in the United States to make
and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for
the security of person and property as is enjoyed by white
citizens, and shall be subject to like punishment, pains,

(continued...)

“badges and incidents of slavery,” United States v. Stanley
(Civil Rights Cases), 109 U.S. 3, 20 (1883), Congress intend-
ed for the 1866 Act to counter the explicit discrimination
faced by the recently freed slaves.  See Gen. Bldg. Con-
tractors Ass’n v. Pennsylvania, 458 U.S. 375, 386-88 (1982)
(“Congress instead acted to protect the freedmen from in-
tentional discrimination by those whose object was to make
their former slaves dependent serfs, victims of unjust laws,
and debarred from all progress and elevation by organized
social prejudices.” (internal quotation marks omitted)).

After the passage of the Fourteenth Amendment, Con-
gress reenacted, with minor changes, the text of the 1866
Act in section 16 of the Enforcement Act of 1870, ch. 114,
§ 16, 16 Stat. 140 (hereinafter “1870 Act”).8  See Runyon v.
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8 (...continued)
penalties, taxes, licenses, and exactions of every kind, and
none other, any law, statute, ordinance, regulation, or cus-
tom to the contrary notwithstanding.

16 Stat. at 144.
9 The Kamehameha Schools are non-profit, rather than commer-
cial.  But, because the schools charge tuition (albeit at a rate that
represents only a fraction of the cost to educate students), the
bargained-for exchange of payments for instruction exists here, as
it did in Runyon.  We need not and do not decide whether § 1981
would apply if the Schools charged no tuition at all, but simply
donated education to Native Hawaiian students.

In addition, for the purposes of our decision, we accept that
“Native Hawaiian”—like “Negro”—is a racial classification.  See
Rice v. Cayetano, 528 U.S. 495, 514 (2000) (so holding in the con-
text of a voting rights case).

McCrary, 427 U.S. 160, 169 n.8 (1976) (describing the his-
tory of § 1981 and noting that section 16 of the 1870 Act was
“merely a re-enactment,” with some small changes, of the
1866 Act).  Accordingly, § 1981 has “roots” in both the Thir-
teenth and the Fourteenth Amendments.  Gen. Bldg. Con-
tractors, 458 U.S. at 390 n.17.  But the “events and passions
of the time in which the law was forged” make clear that the
purpose of § 1981 was to destroy the societal influences that
were intended to keep former slaves from achieving parity
with former masters.  Id. at 386 (internal quotation marks
omitted).

Section 1981 largely lay dormant for nearly a century
when, in 1976, the Supreme Court reinvigorated the stat-
ute in Runyon.  In Runyon, the Supreme Court faced the
question whether § 1981 prevents “private, commercially
operated, nonsectarian schools from denying admission to
prospective students because they are Negroes,” 427 U.S.
at 168, and held that it does, id. at 172-73.9  The parents
of African-American children had sought to enter into con-
tractual relationships with the schools.  “Under those con-
tractual relationships, the schools would have received
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payments for services rendered, and the prospective stu-
dents would have received instruction in return for those
payments.”  Id. at 172.  The schools’ refusal to admit them
therefore “amount[ed] to a classic violation of § 1981.”  Id.
The Court noted that Congress had the right to reach pri-
vate acts of discrimination in the private school setting be-
cause of its power under the Thirteenth Amendment to
enact legislation to combat racial discrimination.  Id. at 170-
71.  Runyon, then, involved a straightforward case of dis-
crimination, not a remedial policy.

On the same day as it issued Runyon, the Court de-
cided that § 1981, notwithstanding its text, prohibits dis-
crimination against white people, as well as against non-
whites.  McDonald v. Santa Fe Trail Transp. Co., 427 U.S.
273, 296 (1976).

In neither case did the Court have occasion to consider
whether and under what terms (i.e., under what standard
of scrutiny) a private remedial racial preference would be
permissible in the educational context under § 1981, nor
has it since.  But in considering the reach of § 1981, the
Supreme Court has looked, in different ways, to both the
Fourteenth Amendment and Title VII for guidance.

B. Application of Title VII Standards to § 1981 Claims

In General Building Contractors, the Court limited
§ 1981 to cover only acts involving intentional discrimina-
tion, excluding from the statute’s reach actions that merely
have a disparate effect.  458 U.S. at 391.  In so doing, the
Court relied on the fact that § 1981 traces its history, in
part, to the Fourteenth Amendment and, accordingly, to the
Equal Protection Clause.  Id. at 390-91.  Even though the
Supreme Court imported the purposeful discrimination ele-
ment of its equal protection jurisprudence to § 1981, later
Supreme Court precedent regarding § 1981 and Title VII
suggests that the “strict scrutiny” standard of equal protec-
tion does not apply to a wholly private school’s race-based
remedial admissions plan.
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In Patterson v. McLean Credit Union, 491 U.S. 164, 186
(1989), superseded by statute on other grounds as stated in
Estate of Reynolds v. Martin, 985 F.2d 470, 475 n.2 (9th Cir.
1993), the Supreme Court signaled its intention to apply the
Title VII analysis to § 1981 claims brought against a private
employer.  In Patterson, the plaintiff brought a § 1981 suit
against her former employer, alleging that the employer had
harassed her, failed to promote her, and fired her on account
of her race.  491 U.S. at 169.  The Court analyzed the ways
in which § 1981 and Title VII overlap, as well as the stat-
utes’ differences, and concluded that the Title VII burden-
shifting system of proof established in Texas Department of
Community Affairs v. Burdine, 450 U.S. 248, 252-53 (1981),
and McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802
(1973), applied to the case at hand.  Patterson, 491 U.S. at
186.  That is, the plaintiff first must establish a prima facie
case of discrimination by coming forward with evidence that
an employer considered race in its employment decisions.
Id.; Johnson v. Transp. Agency, 480 U.S. 616, 626 (1987).
After a prima facie case is established, the burden shifts to
the employer to provide a legitimate, non-discriminatory
reason for the decision.  Patterson, 491 U.S. at 187.  “The
existence of an affirmative action plan provides such a ra-
tionale.”  Johnson, 480 U.S. at 626.  If a relevant affirmative
action plan exists, then the burden shifts back to the plain-
tiff to show that the justification provided was pretextual
and that the plan is invalid.  Id.

Several courts expressly have applied Title VII’s sub-
stantive standards when examining § 1981 challenges to
private affirmative action plans.  The leading case, on which
all the others rely, is Setser v. Novack Investment Co., 657
F.2d 962 (8th Cir. 1981) (en banc).  In Setser, the plaintiff,
a white man, sued Novack under § 1981 claiming that he
had been refused employment on account of his race because
of an affirmative action plan.  Setser v. Novack Inv. Co., 638
F.2d 1137, 1139 & n.3 (8th Cir. 1981), opinion vacated in
part on reh’g by Setser, 657 F.2d at 962.  The Setser court
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addressed two issues that are relevant here:  “(1) whether
section 1981 prohibits all race-conscious affirmative action;
[and] (2) whether the standards for reviewing affirmative
action under [T]itle VII govern the review of such plans
under section 1981.”  657 F.2d at 965.

The Eighth Circuit first concluded that § 1981 does not
bar affirmative action programs, even in light of McDonald,
427 U.S. at 296, which held that § 1981 affords protection to
white people.  In so holding, the Setser court looked to the
Supreme Court’s decision in United Steelworkers of Am. v.
Weber, 443 U.S. 193 (1979), which held that Title VII does
not bar all preferential treatment on the basis of race, and
applied the same rationale to § 1981:

It would indeed be . . . ironic if the Civil Rights
Act of 1866 was used now to prohibit the only
effective remedy for past discriminatory employ-
ment practices against blacks and other minor-
ities, when the Act was virtually useless to pre-
vent the occurrence of such discrimination for
more than a century . . . .  We conclude that the
Supreme Court, by approving race-conscious af-
firmative action by employers in Weber, implicitly
approved the use of race-conscious plans to rem-
edy past discrimination under section 1981.  To
open the door for such plans under [T]itle VII
and close it under section 1981 would make little
sense.  The prohibition under section 1981 of
affirmative action plans permissible under [T]itle
VII would bar a remedy Congress left within the
discretion of private employers when it passed
[T]itle VII.

Setser, 657 F.2d at 966-67 (emphasis added).

Having determined that affirmative action plans were
permissible, the Setser court expressly “equat[ed] the affirm-
ative action standards of [T]itle VII with those of section
1981.”  Id. at 967.  The court did so in view of the general
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principle that, “[i]n fashioning a substantive body of law
under section 1981 the courts should, in an effort to avoid
undesirable substantive law conflicts, look to the principles
of law created under [T]itle VII for direction.”  Id. (internal
quotation marks omitted).  This principle of consistency was
especially important to the Setser court because it found
untenable the prospect that an employer could be ordered,
under Title VII, to implement an affirmative action plan,
but simultaneously barred from implementing that same
plan under § 1981, if the two statutes were interpreted dif-
ferently.  Id. at 967-68.

The Third Circuit in a recent decision, as well as other
courts, have followed Setser in using Title VII standards to
evaluate private affirmative action plans challenged under
§ 1981.  See, e.g., Schurr v. Resorts Int’l Hotel, Inc., 196 F.3d
486, 498-99 (3d Cir. 1999); Edmonson v. U.S. Steel Corp.,
659 F.2d 582, 584 (5th Cir. 1981) (per curiam); Frost v.
Chrysler Motor Corp., 826 F. Supp. 1290, 1294 (W.D. Okla.
1993); Stock v. Universal Foods Corp., 817 F. Supp. 1300,
1306 (D. Md. 1993); see also Johnson v. Transp. Agency, 770
F.2d 752, 755 n.2 (9th Cir. 1985) (noting, with approval, the
Setser analysis), aff’d, 480 U.S. 616 (1987).

The Supreme Court’s recent University of Michigan
cases—Grutter v. Bollinger, 539 U.S. 306 (2003), and Gratz
v. Bollinger, 539 U.S. 244 (2003)—do not counsel a different
result.  In those cases, the Supreme Court strictly scrutin-
ized the admissions policies of a public university, the Uni-
versity of Michigan Law School and its undergraduate
counterpart.  See Grutter, 539 U.S. at 326 (law school);
Gratz, 539 U.S. at 270 (undergraduate institution).  Plain-
tiff places great stock in the fact that in both cases, the
Supreme Court mentioned § 1981 in conjunction with the
plaintiff’s Equal Protection Clause claim.  See Grutter, 539
U.S. at 343 (noting that, because the law school’s admis-
sions policy satisfied strict scrutiny review under the Equal
Protection Clause, it also satisfied § 1981); Gratz, 539 U.S.
at 275-76 & n.23 (noting that, because the university’s
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undergraduate admissions program failed strict scrutiny
under the Equal Protection Clause, it also violated § 1981).

To support both of its holdings, the Court cited General
Building Contractors for the proposition that discrimina-
tion that violates the Equal Protection Clause also violates
§ 1981.  See Grutter, 539 U.S. at 343 (noting that “the prohi-
bition against discrimination in § 1981 is co-extensive with
the Equal Protection Clause”); Gratz, 539 U.S. at 276 n.23
(“[P]urposeful discrimination that violates the Equal Protec-
tion Clause of the Fourteenth Amendment will also violate
§ 1981.”).  As explained earlier, in General Building Con-
tractors, the Court held that § 1981, like the Equal Protec-
tion Clause, prohibits only purposeful discrimination and
therefore does not permit claims of disparate impact.  458
U.S. at 389.  Read in context, we believe that the Supreme
Court’s citation to General Building Contractors in the Uni-
versity of Michigan cases was meant to signal only the fact
that both § 1981 and the Fourteenth Amendment require
intentional discrimination.  Whether strict scrutiny applies
to § 1981 claims was not at issue.  In Grutter and Gratz,
cases involving state action, the schools perforce did not
argue that their programs satisfied § 1981.  The Court in
Grutter and Gratz simply did not consider the question.

In view of the precedents that we have just discussed,
we conclude that Title VII principles apply here.  Defendant
is a purely private entity that receives no federal funds.
The Supreme Court has never applied strict scrutiny to the
actions of a purely private entity.  The question remains
how best to adapt the Title VII employment framework to
an educational context and to the unique historical circum-
stances of this case.

C. Applying a Modified Title VII Standard in the Educa-
tional Context Under § 1981

Only step three of the traditional three-stage Title VII
analysis, Patterson, 491 U.S. at 187; Johnson, 480 U.S. at
626, is at issue here.  At step one, Plaintiff established a
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prima facie case by showing (as the Schools concede) that
the Kamehameha Schools consider applicants’ Hawaiian
ancestry, or lack thereof, in making admissions decisions.
At step two, the Kamehameha Schools have specified their
remedial admissions policy as the non-discriminatory ra-
tionale for their decisions.  See Johnson, 480 U.S. at 626
(holding that an affirmative action plan provides a legiti-
mate reason for a hiring decision that considers race or eth-
nicity).  The validity of this policy is the focus of the parties’
attentions in this case.  That is, at step three, Plaintiff as-
serts that the Schools’ “justification is pretextual and the
[admissions] plan is invalid.”  Id.  The burden of proof at
this step lies with Plaintiff.  Id. at 627.

The Supreme Court has outlined the appropriate step-
three Title VII inquiry in the context of private employment.
In Weber, the Court held for the first time that Title VII
does not prevent private employers from implementing vol-
untary, remedial affirmative action plans.  443 U.S. at 208.
Weber involved an employer that had established a training
program and reserved 50% of the program’s openings for
black employees until the percentage of black workers in its
plant reached the percentage of black workers in the local
labor force.  Id. at 197.  In concluding that the plan was per-
missible under Title VII, the Court noted that the plan did
not “unnecessarily trammel the interests of the white em-
ployees” or “create an absolute bar to the[ir] advancement.”
Id. at 208.  The Court based its decision in part on the fact
that the plan was a “temporary measure”:  “Preferential se-
lection . . . will end as soon as the percentage of black skilled
craftworkers in the Gramercy plant approximates the per-
centage of blacks in the local labor force.”  Id. at 208-09.
The Court declined to “define in detail the line of demar-
cation between permissible and impermissible affirmative
action plans.”  Id. at 208; see also Johnson, 770 F.2d at 757
(noting that the Supreme Court had not “establish[ed] a
rigid formula for testing the validity of an affirmative action
plan”), aff’d, 480 U.S. at 641.
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Eight years later, in Johnson, the Court concluded that
a county-agency employer did not violate Title VII by taking
into consideration the sex of a female employee in deciding
to promote her instead of a male employee.  The promo-
tional policy, which took into consideration the sex and race
of an applicant, was valid because it attempted to eliminate
a “manifest imbalance” in a “traditionally segregated job
categor[y].”  Johnson, 480 U.S. at 631 (internal quotation
marks omitted).  Like Weber, Johnson also considered whe-
ther the plan unnecessarily trammeled the rights of the
non-preferred class, in this case men, or created an absolute
bar to their advancement.  Id. at 637-38.  Finally, the Court
considered whether the plan was “temporary,” designed to
“attain a balanced work force, not to maintain one.”  Id. at
639-40.

We recently distilled the Court’s analysis this way:
private employers’ affirmative action plans (1) must respond
to a manifest imbalance in the work force; (2) must not
“unnecessarily trammel[]” the rights of members of the non-
preferred class or “create an absolute bar to their advance-
ment”; and (3) must do no more than is necessary to attain
a balance.  Rudebusch v. Hughes, 313 F.3d 506, 520-21 (9th
Cir. 2002).  In Rudebusch, we found that the pay equity plan
at issue was “not wholly analogous” to the hiring and pro-
motional plans at issue in Weber and Johnson because of
“some significant conceptual differences” between the types
of plans.  Id. at 520.  We nevertheless applied the three
Johnson factors, taking account of “the context of our case.”
Id. at 521.  Similarly, we hold today that the Johnson fac-
tors, modified to fit “the context of our case,” provide the
appropriate framework for determining whether a wholly
private K-12 educational institution’s remedial admissions
policy is valid.

We note that, when assessing the validity of affirm-
ative action plans, the Supreme Court has consistently
recognized the importance of deferring to the judgment and
expertise of the relevant decisionmakers.  See Grutter, 539



24a

U.S. at 328 (deferring to education officials in admissions
decisions); Weber, 443 U.S. at 206 (giving deference to em-
ployers in hiring decisions).  In the employment context, the
Supreme Court held that, in enacting Title VII, Congress
wished to preserve, to the maximum extent possible, the
freedom and discretion traditionally afforded to private bus-
inesses.  Weber, 443 U.S. at 206-07.  In the educational con-
text, the Court has underscored that “complex educational
judgments” should be left largely to schools.  Grutter, 539
U.S. at 328; see also Regents of Univ. of Mich. v. Ewing, 474
U.S. 214, 226 n.12 (1985) (noting that “[a]cademic freedom
thrives . . . on autonomous decisionmaking by the academy
itself” (citations omitted)).  The importance of “educational
autonomy”—at least in the post-secondary environment—
is rooted in the First Amendment.  See Grutter, 539 U.S.
at 329 (“[G]iven . . . the expansive freedoms of speech and
thought associated with the university environment, uni-
versities occupy a special niche in our constitutional tradi-
tion.”); Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 312
(1978) (opinion of Powell, J.) (“Academic freedom . . . long
has been viewed as a special concern of the First Amend-
ment.”).  Consequently, we must accord deference to private
educational decisionmakers just as we do to private busi-
ness decisionmakers and public educational decisionmakers.

More importantly, schools perform a significantly
broader function than do employers.  The Supreme Court
has long recognized that schools do more than simply teach
our Nation’s children the three “R’s.”  Schools play a special
role in the development of young citizens.  See Grutter, 539
U.S. at 331 (“We have repeatedly acknowledged the over-
riding importance of preparing students for work and citi-
zenship, describing education as pivotal to sustaining our
political and cultural heritage with a fundamental role in
maintaining the fabric of society.” (internal quotation marks
omitted)); Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954)
(“[E]ducation . . . is the very foundation of good citizen-
ship.”).  Educational opportunity is crucial to the develop-
ment of tomorrow’s leaders.  See Grutter, 539 U.S. at 332
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(“In order to cultivate a set of leaders with legitimacy in the
eyes of the citizenry, it is necessary that the path to leader-
ship be visibly open to talented and qualified individuals of
every race and ethnicity.”).

Primary and secondary school education is the gateway
to higher education and is of paramount importance for the
training of our nation’s workforce.  See Plyler v. Doe, 457
U.S. 202, 221 (1982) (“[E]ducation provides the basic tools
by which individuals might lead economically productive
lives to the benefit of us all.”); City of Cincinnati v. Discov-
ery Network, Inc., 507 U.S. 410, 437 (1993) (Blackmun, J.,
concurring) (“Our cases have consistently recognized the
importance of education to the professional and personal
development of the individual.”).  Perhaps more relevant
here, increased primary and secondary school educational
achievement by minority groups can obviate the down-
stream need for affirmative action programs by employers
and institutions of higher learning.  See Johnson, 480 U.S.
at 635 (noting that very limited numbers of women and mi-
norities possess the “specialized training and experience”
required for many categories of jobs); Grutter, 539 U.S. at
346 (Ginsburg, J., concurring) (noting that the need for af-
firmative action programs in higher education will decrease
“[a]s lower school education in minority communities im-
proves”).

In sum, schools educate students for their future en-
deavors in society as a whole.  While private employers
strive primarily to make money, and public employers (such
as police and fire departments) perform a specific public
function, schools pursue a much broader mission:  the dev-
elopment of all children to become citizens, leaders, and
workers.

The Title VII cases, in the employment context, recog-
nize the laudable goal of achieving diversity and propor-
tional representation in the workplace; this goal necessarily
focuses internally and is limited to the “employer’s work
force.”  Johnson, 480 U.S. at 632.  By contrast, ensuring
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that significantly underachieving minority groups are in-
cluded fully as tomorrow’s citizens, leaders, and workers
necessarily focuses externally.  Considering this important
difference, we conclude that we should use a standard for
evaluating remedial racial preferences by wholly private
primary and secondary schools that is akin to that used in
Title VII employment cases, but that takes into account the
inherently broad and societal focus of the educational en-
deavor.

Adjusting the first Johnson factor to account for this
external focus, we hold that, to justify a remedial racial pre-
ference, a private school must demonstrate that specific,
significant imbalances in educational achievement presently
affect the target population.  The external focus of the edu-
cational mission renders unnecessary the requirement of
proof of a “manifest imbalance” within a particular school;
the relevant population is the community as a whole.  At
the same time, the strict focus on present, demonstrable dis-
parities in educational achievement limits the types of per-
missible programs and distinguishes a more amorphous
program that relies solely on general past societal discrim-
ination.  See City of Richmond v. J.A. Croson Co., 488 U.S.
469, 505-06 (1989).

Relatedly, the second Johnson factor must be modified
to account for the relevant scope of inquiry.  Just as imbal-
ance should be viewed in the relevant community, rather
than in a single school, so should the respective rights of
members of the non-preferred group.  Therefore, within the
community as a whole, an admissions policy must not “un-
necessarily trammel” the rights of students in the non-
preferred class or “create an absolute bar” to their advance-
ment.  The third Johnson factor is similarly modified:  an
admissions policy must do no more than is necessary to rem-
edy the imbalance in the community as a whole, that we
identified at the first step.  These three factors best har-
monize the relevant statutes and Supreme Court cases.
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Judge Bybee’s reliance on Runyon in attacking our con-
clusion is particularly misplaced.  As his dissent quotes sev-
eral times, diss. at [52a, 54a, 57a], the Supreme Court in
Runyon held that private primary schools in Virginia that
categorically denied admission to African-American appli-
cants represented a “classic violation of § 1981.”  Runyon,
427 U.S. at 172.  Nothing in the modified Johnson frame-
work that we adopt today, or indeed anywhere in this opin-
ion, is to the contrary.  Quite simply, Runyon is inapposite:
The program at issue in Runyon would certainly fail the
first step of our analysis because specific, significant imbal-
ances did not exist favoring African-Americans.  To the con-
trary, specific, significant imbalances did exist disfavoring
African-Americans.  The Civil Rights Act was passed speci-
fically with the plight of African-Americans in mind.  It is
therefore unsurprising that the Court labeled a whites-only
admissions policy a “classic violation of § 1981.”

By contrast, the very nature of affirmative action plans
is that historically disfavored and underachieving minori-
ties may be given preferential treatment in certain narrowly
defined, limited programs.  It is the contours of such a pro-
gram—a private school’s voluntary remedial admissions
program—that we explore today.  We turn now to applying
the three modified Johnson factors to the Kamehameha
Schools’ admissions policy.

1. Respond to a Manifest Imbalance

To meet the first modified Johnson factor, a private
school must demonstrate that, in the relevant community,
specific, significant imbalances in educational achievement
presently affect the group favored by its admissions policy.
The relevant community in this case is the state of Hawaii,
because the Schools serve students from all of Hawaii’s is-
lands.  We therefore consider whether a manifest imbalance
in current educational achievement exists between Native
Hawaiians and other ethnic groups in Hawaii.
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Native Hawaiian students are systemically disadvan-
taged in the classroom.  As we described earlier, there is a
substantial disparity in performance between Native Haw-
aiian students and other ethnic groups.  Briefly, Native
Hawaiian students score lower on standardized tests than
all other ethnic groups in the state, Ka Huakai at 229, 261,
are more likely to be in special education classes, id. at 278,
are more likely to be absent from school, id. at 229, and are
more likely to attend poor-quality schools, id. at 252.  Na-
tive Hawaiians are the least likely of the state’s major eth-
nic groups to graduate from high school, id. at 229, 285, and
they are less likely than their non-Hawaiian counterparts
to attend college, id. at 118-19.  Congress has expressly rec-
ognized the educational disadvantages suffered by Native
Hawaiians and their marginalized status.  20 U.S.C. § 7512.

In view of those facts and congressional findings, it is
clear that a manifest imbalance exists in the K-12 educa-
tional arena in the state of Hawaii, with Native Hawaiians
falling at the bottom of the spectrum in almost all areas of
educational progress and success.

Furthermore, it is precisely this manifest imbalance
that the Kamehameha Schools’ admissions policy seeks to
address.  The goal is to bring Native Hawaiian students into
educational parity with other ethnic groups in Hawaii.  The
stated purpose of Kamehameha Schools is to create edu-
cational opportunities to improve the capability and well-
being of Native Hawaiians and to cultivate, nurture, and
perpetuate Hawaiian culture, values, history, and language.

To that end, the Schools advance a curriculum speci-
ally tailored to students of Native Hawaiian descent.  The
Schools have pinpointed areas in which Native Hawaiians,
in particular, are severely disadvantaged and have devel-
oped a curriculum to attend to those needs.  The Schools
have instituted a “Leadership Model” of education, meant to
“restore self-identity, integrate Native Hawaiian culture,
heritage, language, and traditions into the educational pro-
cess, and provide a first-rate educational experience for
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Native Hawaiians.”  The Schools’ efforts are aimed at in-
creasing scores on standardized tests, increasing the num-
ber of Native Hawaiians attending colleges and graduate
schools, improving Native Hawaiian representation in pro-
fessional, academic, and managerial positions, and develop-
ing community leaders who are committed to improving the
lives of all Native Hawaiians.

In addition, the Kamehameha Schools recognized,
early on, a critical need to help perpetuate Native Hawaiian
culture.  As a result, in the 1940s, the Schools instituted a
formal Hawaiian Cultural Program that continues today.
Courses on Hawaiian history and culture are required be-
fore a student may graduate.

The Kamehameha Schools have shown that specific,
significant imbalances in educational achievement currently
affect Native Hawaiians in Hawaii and that the Schools aim
to remedy that imbalance.  Accordingly, they have satisfied
the “manifest imbalance” criterion.

2. Do Not Unnecessarily Trammel the Rights of
Members of the Non-Preferred Class or Create an Ab-
solute Bar to Their Advancement

Under the second prong of the modified Title VII an-
alysis, we ask whether, within the relevant community of
Hawaii, the Kamehameha Schools’ admissions policy un-
necessarily trammels the rights of members of the non-
preferred class, that is, students with no Hawaiian ancestry,
or creates an absolute bar to their advancement.

The Kamehameha Schools allow all students to apply
for admission.  But once the applications are received, the
Schools consider the ethnic background of the students and
admit qualified children with Native Hawaiian ancestry
before admitting children with no such ancestry.  Because
the pool of qualified potential students with Native Haw-
aiian blood greatly outnumbers the available slots at the
Schools, non-Native Hawaiians generally are not admit-
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10 One student without Native Hawaiian ancestry has been admit-
ted to the Schools in recent years because, for one class, the avail-
able seats outnumbered the applicants with Native Hawaiian
ancestry.  See Timothy Hurley & Walker Wright, Kamehameha
Schools admits non-Hawaiian, Honolulu Advertiser, July 12, 2002.

ted.10  For the reasons that follow, however, the Schools’ ad-
missions policy does not unnecessarily trammel the rights
of non-Native Hawaiians or create an absolute bar to their
advancement.

We begin by noting that nothing in the record suggests
that educational opportunities in Hawaii are deficient for
students, like Plaintiff, who lack any Native Hawaiian an-
cestry.  To the contrary, the same statistical data that por-
tray the difficulties of Native Hawaiian children generally
portray much greater educational achievement, in both pub-
lic and private primary and secondary schools, for children
of all other racial and ethnic groups in Hawaii.  Those stu-
dents denied admission by Kamehameha Schools have
ample and adequate alternative educational options.  The
well-documented ability of non-Native Hawaiians to attain
educational achievement in Hawaii notwithstanding the
Kamehameha Schools’ longstanding admissions policy de-
monstrates that the policy neither unnecessarily trammels
the rights of non-Native Hawaiians nor absolutely bars
their advancement in the relevant community.

Our inquiry does not stop there, however.  The history
of Native Hawaiians and of the Kamehameha Schools has
certain unique features that Congress has acknowledged.
In 1993, Congress admitted that the United States was re-
sponsible, in part, for the overthrow of the Hawaiian mon-
archy.  1993 Apology Resolution, 107 Stat. 1510.  Later,
when it enacted education-related legislation in 1994, and
then reenacted that legislation in 2002, Congress made
findings regarding the disadvantages faced by Native Haw-
aiian students in the public school system in Hawaii.  20
U.S.C. §§ 7901-7941, 7512(16).  As part of the 2002 reen-
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actment, a congressional committee even urged the Bishop
Trust, which operates the Kamehameha Schools, to “re-
double its efforts to educate Native Hawaiian children.”
H.R. Rep. No. 107-63(I), at 333 (2001) (emphasis added).

Congressional recognition of the challenges faced by
Native Hawaiians in the educational arena supports our
conclusion that the Schools’ policy does not unnecessarily
trammel the rights of non-Native Hawaiians.  To the con-
trary, as Congress has recognized, in the unique context of
Native Hawaiian history, affirmative measures are need-
ed to address present, severe inequalities in educational
achievement.

Finally, we examine the expectations of those who lack
Native Hawaiian ancestry.  The Supreme Court observed in
Johnson that “the denial of the promotion [at issue] unset-
tled no legitimate, firmly rooted expectation on the part of
petitioner.”  480 U.S. at 638.  Similarly, here, we must ask
whether Plaintiff had a legitimate, firmly rooted expectation
of admission to the Schools.  The answer is “no.”

No applicant to the Kamehameha Schools is guaran-
teed admission.  Just as the applicant in Johnson “had no
absolute entitlement” to the promotion from his employer,
Plaintiff here likewise “had no absolute entitlement” to ad-
mission to the Schools.  Id.

Furthermore, the Kamehameha Schools were estab-
lished when Hawaii was a sovereign nation, and they were
built on the Hawaiian monarchy’s land.  When the Schools
began, a non-Native Hawaiian had no expectation of admis-
sion to the Schools, except when Native Hawaiians failed
to fill all the available slots, or until Native Hawaiians
achieved educational parity with others.  See supra p. [8a].
In the intervening 118 years, the Schools’ admissions policy,
and therefore the expectations of the non-Native Hawaiians,
has remained constant.  Thus, denial of Plaintiff’s applica-
tion for admission “unsettled no legitimate, firmly rooted
expectation.”  Johnson, 480 U.S. at 638.
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For the foregoing reasons, the Kamehameha Schools’
admissions policy does not unnecessarily trammel the rights
of non-Native Hawaiians or create an absolute bar to their
advancement.

3. Do No More than Is Necessary

Finally, the Schools’ admissions policy must do no
more than is necessary to correct the manifest imbalance
suffered by students of Native Hawaiian ancestry.  This
factor requires that an affirmative action plan be “tempo-
rary.”  Johnson, 480 U.S. at 640; Weber, 443 U.S. at 208.

 The Kamehameha Schools’ decision to give preference
to students with Native Hawaiian ancestry is limited in
duration in two distinct ways.  First, if qualified students
with Native Hawaiian ancestry do not apply to the Schools
in sufficient numbers to fill the spots available, as happened
in one recent year, see supra note 10, the Schools’ policy
is to open admissions to any qualified candidate.  Second,
preference will be given to students with Native Hawaiian
ancestry only for so long as is necessary to remedy the cur-
rent educational effects of past, private and government-
sponsored discrimination and of social and economic depri-
vation.  These dual aspects of the Kamehameha Schools’
policy constitute an “[e]xpress assurance that a program is
only temporary.”  Johnson, 480 U.S. at 639-40.  An expli-
cit or immediately foreseeable end date has never been re-
quired for an affirmative action plan to be valid.  See, e.g.,
id. at 639 (finding the lack of an “explicit end date” “unsur-
prising” and upholding an employer’s affirmative action
plan even though “only gradual” improvements were an-
ticipated); see also Grutter 539 U.S. at 343 (adopting Justice
Powell’s reasoning in the 25-year-old Bakke decision, which
upheld affirmative action programs in higher education,
and expecting that in 25 more years, these programs “will
no longer be necessary”—a span of 50 years).

Because the admissions policy is not fixed, but changes
as the capacity of the Schools’ programs increases and as
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the well-being of the Native Hawaiian community rises, the
policy does no more than is necessary in light of the signi-
ficant educational imbalances that Native Hawaiians con-
tinue to face.

Accordingly, the Kamehameha Schools’ admissions pol-
icy satisfies the three Johnson criteria—offset a manifest
imbalance, do not unnecessarily trammel others’ rights or
create an absolute bar, and do no more than is necessary—
as modified for the private primary and secondary school
context.  The Schools have shown that the admissions pol-
icy, favoring students of Native Hawaiian descent, is legiti-
mate and valid.

Judge Bybee’s dissent contends that we should hew
more closely to a traditional Title VII analysis and that,
under such an analysis, the Schools’ preferential admissions
policy is not valid.  (Bybee, J., diss. at [52a-101a].)  For the
reasons that we have detailed, we believe that the dissent’s
focus is too narrow for the private school context and that
Kamehameha Schools’ remedial admissions policy is legiti-
mate in the face of the serious and systemic disadvantages
faced by Native Hawaiian students in Hawaii today.  See
Johnson, 480 U.S. at 640 (“In evaluating the compliance of
an affirmative action plan with Title VII’s prohibition on
discrimination, we must be mindful of this Court’s and Con-
gress’ consistent emphasis on the value of voluntary efforts
to further the objectives of the law.” (internal quotation
marks omitted)); see also Rudebusch, 313 F.3d at 522-24
(revising the third Johnson factor to analyze quantitative
rather than temporal limitations because of the context).

Even if we were to try to shove a square peg into a
round hole by strictly applying the test developed in em-
ployment cases to the Kamehameha Schools’ admissions
policy, that policy would still be valid.  As the Supreme
Court has cautioned, “[i]t is a familiar rule that a thing may
be within the letter of the statute and yet not within the
statute, because not within its spirit nor within the inten-
tion of its makers.”  Weber, 443 U.S. at 201 (internal quota-
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tion marks omitted).  The Kamehameha Schools’ admissions
policy holds true to the spirit of § 1981 by supporting Native
Hawaiian students so that they may attain parity with their
non-Native Hawaiian peers.  See Gen. Bldg. Contractors,
458 U.S. at 386.

D. Alternatively, and in Addition, Congress Specifically
Intended to Allow the Kamehameha Schools to Operate
When, in 1991, It Re-enacted § 1981.

Plaintiff brought suit under § 1981.  He has brought no
constitutional claims.  Thus, we are charged only with de-
termining Congress’ intent.

Congress originally enacted what later became 42
U.S.C. § 1981 in 1870.  At that time, the statute did not
apply in Hawaii because it was an independent, sovereign
kingdom.  Congress could not have had any conscious inten-
tion as to how the statute would apply in Hawaii, because
it did not apply at all.  When Hawaii became a territory in
1898, § 1981 applied, as it continued to do when Hawaii be-
came a state in 1959, see Hawaiian Statehood Act, Pub. L.
No. 86-3, § 15, 73 Stat. 4.11 (1959), but it was not until 1991
that Congress again addressed and amended § 1981, see
Civil Rights Act of 1991, Pub. L. No. 102-166, § 101, 105
Stat. 1071.  The 1991 amendments are the most recent, and
indeed the only, time since Hawaii became a territory that
Congress has reenacted § 1981.

Therefore, we must determine what Congress intend-
ed, with regard to Native Hawaiians, when it reenacted
§ 1981 in 1991.  Because “[w]e assume that Congress is
aware of existing law when it passes legislation,” Miles v.
Apex Marine Corp., 498 U.S. 19, 32 (1990), we must consid-
er Congress’ long history of providing for Native Hawaiians
through legislation.  See Goodyear Atomic Corp. v. Miller,
486 U.S. 174, 184-85 (1988) (noting that courts “generally
presume that Congress is knowledgeable about existing law
pertinent to the legislation it enacts”).  By construing § 1981
in the context of past congressional action that recognizes
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and provides for Native Hawaiians, we preserve the “sense
and purpose” of all relevant statutes.  See Watt v. Alaska,
451 U.S. 259, 267 (1981) (noting that it is the duty of the
courts to give effect to differing and conflicting statutes so
as to preserve their “sense and purpose”).  Importantly, the
Supreme Court has expressly considered contemporaneous
legislation when interpreting the scope of § 1981.  In Run-
yon, for instance, the Court relied on Congress’ enactment
of the Civil Rights Act of 1964 and other civil rights legisla-
tion in concluding that Congress must have intended § 1981
to reach private acts of discrimination.  427 U.S. at 174; see
also Weber, 443 U.S. at 201 (noting that the application of
Title VII to remedial affirmative action plans must be read
in light of its legislative history and “the historical context
from which the Act arose”).

Accordingly, we look to legislation that Congress has
passed specifically affecting Native Hawaiians both before
and after 1991.  As we have explained, we consider the pre-
1991 statutory landscape because it informs us about what
Congress had in mind when it reenacted § 1981.  We con-
sider the post-1991 statutes to the extent that they demon-
strate Congress’ own understanding of § 1981.  That is, we
presume that Congress acts consistently with the extant
body of law; statutes enacted after 1991, therefore, must be
read consistently with the revised version of § 1981.  See
Cannon v. Univ. of Chi., 441 U.S. 677, 696-97 (1979) (con-
cluding that elected officials are presumed to know the law,
and that statutes should be read consistently with each
other).

Beginning as early as 1920, Congress recognized that
a special relationship existed between the United States
and Hawaii.  See Hawaiian Homes Commission Act, 1920,
42 Stat. 108 (1921) (designating approximately 200,000
acres of ceded public lands to Native Hawaiians for home-
steading).  Over the years, Congress has reaffirmed the
unique relationship that the United States has with Hawaii,
as a result of the American involvement in the overthrow of
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the Hawaiian monarchy.  See, e.g., 20 U.S.C. § 7512(12),
(13) (Native Hawaiian Education Act, 2002); 42 U.S.C.
§ 11701(13), (14), (19), (20) (Native Hawaiian Health Care
Act of 1988).

Congress has relied on the special relationship that the
United States has with Native Hawaiians to provide speci-
fically for their welfare in a number of different contexts.
For example, in 1987, Congress amended the Native Amer-
ican Programs Act of 1974, Pub. L. No. 100-175, § 506, 101
Stat. 926 (1987), to provide federal funds for a state agency
or “community-based Native Hawaiian organization” to
“make loans to Native Hawaiian organizations and to indi-
vidual Native Hawaiians for the purpose of promoting eco-
nomic development in the state of Hawaii.”  A year later,
Congress enacted the Native Hawaiian Health Care Act of
1988, Pub. L. No. 100-579, § 11703(a), 102 Stat. 2916 (1988),
“for the purpose of providing comprehensive health promo-
tion and disease prevention services as well as primary
health services to Native Hawaiians.”

Most importantly for our purposes today, Congress
also has focused its attention on the educational disparities
faced by Native Hawaiian students.  In 1988, just three
years before reenacting § 1981, Congress passed the August-
us F. Hawkins-Robert T. Stafford Elementary and Second-
ary School Improvement Amendments of 1988.  20 U.S.C.
§§ 4901-4909 (1988) (repealed 1994) (hereinafter “Hawkins-
Stafford Amendments”).  Congress made extensive findings,
similar to the findings that it later made in 2002, see supra
pp. [10a-11a], about the educational needs of Native Haw-
aiians and recognized the necessity for “special efforts in
education recognizing the unique cultural and historical
circumstances of Native Hawaiians.”  20 U.S.C. § 4901(9)
(1988) (repealed 1994).  For instance, Congress concluded
that it has the power to “specially legislate for the benefit of
Native Hawaiians,” encouraged Native Hawaiians to play
an active role in planning and managing Native Hawaiian
educational programs, and noted that Native Hawaiians
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11 According to the record, as we have noted, the Kamehameha
Schools currently receive no money from Congress.

disproportionally fell below their peers in terms of educa-
tional achievement and progress.  Id. § 4901(2) (1988) (re-
pealed 1994).  Congress then went on to affirm specifically
the mission of Kamehameha Schools and the Schools’ model
elementary curriculum, approving by name the Schools’
continued research and assessment activities.  Id. § 4904(a)
(1988) (repealed 1994).  Similarly, Congress directed the
Secretary of Education to make grants to the Schools “for a
demonstration program to provide Higher Education fellow-
ship assistance to Native Hawaiian students.”  Id. § 4905(a)
(1988) (repealed 1994).  The sole recipients of that assist-
ance were to be “Native Hawaiians,” a term that was de-
fined in the statute, as it is by Kamehameha Schools, as
“a descendant of the aboriginal people, who prior to 1778,
occupied and exercised sovereignty in the area that now
comprises the State of Hawaii.”11  Id. § 4909(1)(C) (1988)
(repealed 1994).

The Hawkins-Stafford Amendments were repealed in
1994.  20 U.S.C. § 4901 (1991) (repealed 1994).  But for two
reasons that fact does not alter the landscape of Native
Hawaiian-oriented congressional enactments against which
§ 1981 must be read.  First, when Congress reenacted
§ 1981 in 1991, the Hawkins-Stafford Amendments were
still in effect.  Second, Congress has continued thereafter to
emphasize the need for special educational opportunities
for Native Hawaiian students.  (See Concurrence, pp. [50a-
51a].)

After reenacting § 1981, Congress passed the Native
Hawaiian Education Act of 1994, 20 U.S.C. §§ 7901-7941,
and then reenacted that statute in 2002, 20 U.S.C. §§ 7511-
7517 (hereinafter “NHEA”).  Like the Hawkins-Stafford
Amendments, the NHEA recognized the special needs of
Native Hawaiian students and the great disadvantages
that they still face in Hawaii.  Id. § 7512.  As part of the No



38a

Child Left Behind Act of 2001, a congressional committee
favorably mentioned the Bishop Trust and exhorted the
Schools to “redouble [their] efforts” to provide for Native
Hawaiians.  H.R. Rep. No. 107-63(I), at 333.

These steadfast congressional policies favoring rem-
edial measures for Native Hawaiians—and specifically rem-
edial educational measures, some of them even mentioning
the Schools and the Bishop Trust approvingly by name—
inform our analysis of the validity of the Kamehameha
Schools’ admissions policy under § 1981.  It would be in-
congruous to conclude that while Congress was repeatedly
enacting remedial measures aimed exclusively at Native
Hawaiians, at the same time Congress would reject such
Native Hawaiian preferences through § 1981.  Moreover, by
reenacting § 1981 in the midst of passing other legislation
to provide specifically and particularly for the education of
Native Hawaiians, Congress signaled its clear support for
the Kamehameha Schools and for the validity of the Schools’
admissions policy.

Accordingly, the most plausible reading of § 1981, in
light of the Hawkins-Stafford Amendments and the NHEA,
is that Congress intended that a preference for Native Haw-
aiians, in Hawaii, by a Native Hawaiian organization, locat-
ed on the Hawaiian monarchy’s ancestral lands, be upheld
because it furthers the urgent need for better education of
Native Hawaiians, which Congress has repeatedly identified
as necessary.

CONCLUSION

King Kamehameha I, on his death bed, is reported to
have said, “Tell my people I have planted in the soil of our
land the roots of a plan for their happiness.”  Princess
Pauahi Bishop and Her Legacy at 122.  His great grand-
daughter, Princess Bernice Pauahi Bishop, echoed that
sentiment when she established, through her will, the Ka-
mehameha Schools.  Because the Schools are a wholly pri-
vate K-12 educational establishment, whose preferential
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admissions policy is designed to counteract the significant,
current educational deficits of Native Hawaiian children
in Hawaii, and because in 1991 Congress clearly intended
§ 1981 to exist in harmony with its other legislation pro-
viding specially for the education of Native Hawaiians, we
must conclude that the admissions policy is valid under 42
U.S.C. § 1981.

AFFIRMED.

______________________________________________________

W. FLETCHER, Circuit Judge, with whom Judges PRE-
GERSON, REINHARDT, PAEZ, and RAWLINSON join,
concurring:

I fully concur with Judge Graber’s majority opinion.
However, I write separately because there is an easier and
narrower ground for upholding Kamehameha Schools’ ad-
missions policy.

The question in this case is whether 42 U.S.C. § 1981
forbids Kamehameha Schools from giving Native Hawaiian
applicants a conclusive preference for admission into its
K-12 programs.  In answering this question, the majority
opinion assumes that “Native Hawaiian is a racial classi-
fication.”  Op. at [16a] n.9.  Based on this assumption, it
holds that § 1981 permits private schools, in certain cir-
cumstances, to prefer disadvantaged minority groups—not
limited to Native Hawaiian—based on race.  But the case
before us does not involve an admissions policy generally
favoring disadvantaged minorities, or favoring specific ra-
cial or ethnic groups such as African-Americans or Hispan-
ics.  It involves only an admissions policy favoring “Native
Hawaiians,” defined as persons “descended from the abor-
iginal people who exercised sovereignty in the Hawaiian
Islands prior to 1778.”  Op. at [8a].

A narrower ground for sustaining Kamehameha
Schools’ admissions policy is that “Native Hawaiian” is not
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merely a racial classification.  It is also a political classi-
fication.  I would divide the question in this case into two
sub-questions.  First, can Congress constitutionally provide
special benefits, including educational benefits, to descend-
ants of Native Hawaiians because “Native Hawaiian” is a
political classification?  Second, if the answer to this ques-
tion is yes, has Congress done so in § 1981?

I.  Constitutionality of Preference for Native Hawaiians

Because of their history, ably recounted in the major-
ity opinion, Native Hawaiians constitute a unique popula-
tion that has a “special trust relationship” with the United
States.  Congress has repeatedly “affirmed,” “acknow-
ledged,” “reaffirmed,” and “recognized” that relationship.
See 20 U.S.C. § 7512(8)-(13); 42 U.S.C. § 11701(13)-(16),
(19)-(21); see also S. Joint Res. No. 19, Pub. L. No. 103-150,
107 Stat. 1510 (1993) (“Apology Resolution”).  Based on this
“historical and unique legal relationship,” Congress has
enacted more than 150 laws that “extend to the Hawaiian
people the same rights and privileges accorded to American
Indian, Alaska Native, Eskimo, and Aleut communities.”  42
U.S.C. § 11701(19); see Rice v. Cayetano, 528 U.S. 495, 533
(2000) (Stevens, J., dissenting); see also Jon M. Van Dyke,
The Political Status of the Native Hawaiian People, 17 Yale
L. & Pol’y Rev. 95, 106 n.67 (1998) (listing a sampling of
statutes that provide separate benefit programs for Native
Hawaiians or include them in benefit programs that assist
other native people).

Congress has stated in support of such statutes that
“the political status of Native Hawaiians is comparable to
that of American Indians and Alaska Natives,” 20 U.S.C.
§ 7512(12)(D), and that “[t]he authority of Congress under
the United States Constitution to legislate in matters af-
fecting the aboriginal or indigenous peoples of the United
States includes the authority to legislate in matters affect-
ing the native peoples of Alaska and Hawaii.”  42 U.S.C.
§ 11701(17).  Congress has emphasized that it “does not ex-
tend services to Native Hawaiians because of their race,
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but because of their unique status as indigenous people of
a once sovereign nation as to whom the United States has
established a trust relationship.”  20 U.S.C. § 7512(12)(B).

In Morton v. Mancari, 417 U.S. 535, 539, 551 (1974),
“non-Indian employees” of the Bureau of Indian Affairs
challenged a hiring preference for American Indians as “in-
vidious racial discrimination in violation of the Due Process
Clause of the Fifth Amendment.”  The Court held that the
tribal Indian classification is “political rather than racial in
nature.”  Id. at 554 n.24.  Benefits were “granted to Indians
not as a discrete racial group, but, rather, as members of
quasi-sovereign tribal entities.”  Id. at 554.  Citing the “spe-
cial relationship” doctrine, the Court held that the tribal
Indian classification did not trigger strict scrutiny.

The special relationship doctrine is based on an ac-
knowledgment that the United States “ ‘overcame the Indi-
ans and took possession of their lands, sometimes by force,
leaving them an uneducated, helpless and dependent peo-
ple.’ ”  Id. at 552 (quoting Bd. of County Comm’rs v. Seber,
318 U.S. 705, 715 (1943)); see also United States v. Kagama,
118 U.S. 375, 384 (1886) (“From their very weakness and
helplessness, so largely due to the course of dealing of the
federal government with them, and the treaties in which it
has been promised, there arises the duty of protection, and
with it the power.”).  The Court in Mancari noted that “[i]t
is in this historical and legal context that the constitutional
validity of the Indian preference is to be determined.”  417
U.S. at 553.  Since the preference “can be tied rationally to
the fulfillment of Congress’ unique obligation toward the
Indians,” the Court held that it does not violate the equal
protection component of the Due Process Clause.  Id. at 555.

In other contexts, the Supreme Court has not insisted
on continuous tribal membership, or tribal membership at
all, as a justification for special treatment of Indians.  In
United States v. John, 437 U.S. 634 (1978), decided after
Mancari, the Court held that “Indian country,” as used in
18 U.S.C. § 1151, included the Choctaw Indian Reservation
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in Mississippi.  The Court noted that for many years the
Choctaw lands in Mississippi had not been reservation
lands, and that some Choctaws may have been considered
to be reservation Indians based on their having “one-half or
more Indian blood” rather than on any tribal membership.
Id. at 650.  The Court concluded, “Neither the fact that the
Choctaws in Mississippi are merely a remnant of a larger
group of Indians, long ago removed from Mississippi, nor
the fact that federal supervision over them has not been
continuous, destroys the federal power to deal with them.”
Id. at 653.  In Delaware Tribal Business Committee v.
Weeks, 430 U.S. 73 (1977), also decided after Mancari, the
Court upheld against a due process challenge a distribution
of funds to both tribal and non-tribal Indians as “ ‘special
treatment [that] can be tied rationally to the fulfillment of
Congress’ unique obligation toward the Indians.’ ”  Id. at 85
(quoting Mancari, 417 U.S. at 555).

For its part, Congress has repeatedly provided special
treatment, including distribution of funds, based on broad
definitions of the terms “Indian,” “native,” “Native Amer-
ican,” and “tribal organization” that encompass Indians who
are not members of federally recognized tribes.  See, e.g., 25
U.S.C. § 479 (defining “Indian” to include “persons of one-
half or more Indian blood” who are not also tribal members);
id. § 500n (defining “natives of Alaska” as “native Indians,
Eskimos, and Aleuts of whole or part blood inhabiting
Alaska at the time of the Treaty of Cession of Alaska to the
United States and their descendants of whole or part
blood”); id. § 1603(c) (defining “Indian” to include “any in-
dividual who (1), irrespective of whether he or she lives on
or near a reservation, is a member of a tribe, band, or other
organized group of Indians, including those tribes, bands, or
groups terminated since 1940 and those recognized now or
in the future by the State in which they reside, or who is a
descendant, in the first or second degree, of any such mem-
ber, or (2) is an Eskimo or Aleut or other Alaska Native, or
(3) is considered by the Secretary of the Interior to be an
Indian for any purpose”); id. § 1679(b)(2) (defining “Eligible
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Indians” to include members of non-federally recognized
tribes so long as the person can demonstrate descent from
an Indian resident in California as of 1852); id. § 2902(1)
(defining “Native American” as “an Indian, Native Haw-
aiian, or Native American Pacific Islander”); 38 U.S.C.
§ 3765(4) (defining “tribal organization” to include “the De-
partment of Hawaiian Homelands, in the case of native
Hawaiians, and such other organizations as the Secretary
may prescribe”); 42 U.S.C. § 3002(20) (defining “Native
American” as a member of an Indian tribe or a Native Haw-
aiian); 43 U.S.C. § 1602(b) (defining “Native” as “a person of
one-fourth degree or more Alaska Indian (including Tsim-
shian Indians not enrolled in the Metlaktla Indian Com-
munity) Eskimo, or Aleut blood, or combination thereof”).

We observe “the time-honored presumption” that the
passage of the many federal statutes benefitting Native
Hawaiians, Alaska Natives, and American Indians “is a
‘constitutional exercise of legislative power.’ ”  Reno v. Con-
don, 528 U.S. 141, 148 (2000) (quoting Close v. Glenwood
Cemetery, 107 U.S. 466, 475 (1883)).  The basis for this
exercise of power is Congress’ conclusion that “Native Haw-
aiian,” like “Alaska Native” and “Indian,” is a political class-
ification subject to the special relationship doctrine.  Unless
we were to hold that Congress cannot legislate for the spe-
cial benefit of Native Hawaiians, thereby striking down the
enormous swaths of the United States Code enacted pursu-
ant to the special relationship doctrine, we must conclude
that the doctrine permits Congress to provide special bene-
fits to Native Hawaiians.

I recognize that the Court has struck down a statute
granting preferential voting rights to Native Hawaiians, but
voting rights are sui generis.  In Rice v. Cayetano, 528 U.S.
495 (2000), the Supreme Court addressed a provision of the
Hawaiian Constitution limiting to “Hawaiians” the right to
vote in a certain statewide election.  The term “Hawaiians”
was generally defined as descendants of people inhabiting
the Hawaiian Islands in 1778.  Id. at 499, 509.  The Court
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held that under the Fifteenth Amendment “Congress may
not authorize a State to create a voting scheme of this sort.”
Id. at 519.  In so holding, the Court assumed “authority in
Congress, delegated to the State, to treat Hawaiians or na-
tive Hawaiians as tribes,” id., but it refused to extend the
special relationship doctrine to the “new and larger dimen-
sion” of voting restrictions in state elections.  Id. at 520.

The Court in Rice was careful to confine its analysis to
voting rights under the Fifteenth Amendment.  It cautioned
that “[t]he validity of the voting restriction is the only ques-
tion before us.”  Id. at 521.  Emphasizing the importance
and unique character of voting rights under the Fifteenth
Amendment, the Court wrote, “the Amendment is cast in
fundamental terms, terms transcending the particular con-
troversy which was the immediate impetus for its enact-
ment.”  Id. at 512.  Further, “use of racial classifications is
corruptive of the whole legal order democratic elections seek
to preserve.”  Id. at 517; see also Shaw v. Reno, 509 U.S.
630, 657 (1993) (“Racial classifications with respect to vot-
ing carry particular dangers.”).

Unlike Rice, the case before us does not involve prefer-
ential voting rights subject to challenge under the Fifteenth
Amendment.  Rather, it involves the preferential provision
of educational benefits.  To the extent that the federal Con-
stitution is implicated at all, the relevant text is the Equal
Protection Clause of the Fourteenth Amendment.  The
Court in Rice never questioned the validity of the special
relationship doctrine under the Fourteenth Amendment,
and never even hinted that its Fifteenth Amendment an-
alysis would apply to the many benefit programs enacted by
Congress for Native Hawaiians, Alaska Natives, and Amer-
ican Indians.

I therefore conclude that Congress may, if it wishes,
permit Kamehameha Schools to give preferential admis-
sions treatment to Native Hawaiians.  The remaining ques-
tion is whether Congress has in fact done so under § 1981.
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1 The 1866 statute used slightly different language, but to the
same effect:  the statute applied to “all persons born in the United
States and not subject to any foreign power, excluding Indians not
taxed.”  14 Stat. 27.

II.  Section 1981

When Congress enacted § 1981 in the Civil Rights Act
of 1866, Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27, and re-
enacted it four years later in the Enforcement Act of 1870,
Act of May 31, 1870, ch. 114, §§ 16, 18, 16 Stat. 144, the
Hawaiian Islands were still a sovereign kingdom whose peo-
ple were not “within the jurisdiction of the United States.”1

As stated by Congress, “from 1826 until 1893, the United
States recognized the independence of the Kingdom of Haw-
aii, extended full and complete diplomatic recognition to the
Hawaiian Government, and entered into treaties and con-
ventions with the Hawaiian monarchs to govern commerce
and navigation in 1826, 1842, 1849, 1875, and 1887.”  Apol-
ogy Resolution, Pub. L. No. 103-150, 107 Stat. at 1510.

For many years after the Hawaiian Kingdom was over-
thrown in 1893, and even after the State of Hawaii was
admitted to the Union in 1959, § 1981 posed no threat to
Kamehameha Schools’ preferential admissions policy.  But
in 1976 the Supreme Court held that § 1981 reaches both
(1) admissions programs at private schools that categori-
cally exclude African-Americans, Runyon v. McCrary, 427
U.S. 160 (1976), and (2) racial discrimination in private em-
ployment against whites as well as nonwhites, McDonald v.
Santa Fe Trail Transp. Co., 427 U.S. 273 (1976).  Together,
these cases intimated that § 1981 might prohibit private
school admissions policies that exclude whites.

In 1991, Congress revised and reenacted § 1981.  See
Civil Rights Act of 1991, Pub. L. No. 102-166, § 101, 105
Stat. 1071, 1071-72.  By this time, Congress had enacted
numerous statutes that provided exclusive benefit programs
for Native Hawaiians or included them in benefit programs
for other native peoples.  Indeed, just a few years before
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2 See, e.g., Native American Programs Act Amendments of 1987,
Pub. L. No. 100-175, § 506, 101 Stat. 973, 976-78 (establishing
“Revolving Loan Fund for Native Hawaiians” to promote economic
and social self-sufficiency of Native Hawaiians); Jacob K. Javits
Gifted and Talented Students Education Act of 1988, Pub. L. No.
100-297, tit. I, § 4104, 102 Stat. 237, 238 (authorizing grants or
contracts with institutions (including Indian tribes and Native
Hawaiian organizations) to carry out programs or projects de-
signed to meet the educational needs of gifted and talented chil-
dren); Drug-Free Schools and Communities Act of 1986, Pub. L.
No. 100-297, tit. I, § 5134, 102 Stat. 252, 261 (1988) (authorizing
education grants, cooperative agreements, or contracts with or-
ganizations that primarily serve and represent Native Hawaiians);
Augustus F. Hawkins-Robert T. Stafford Elementary and Second-
ary School Improvement Amendments of 1988 (“Hawkins-Stafford
Amendments”), Pub. L. No. 100-297, tit. IV, §§ 4001 et seq. (“Edu-
cation for Native Hawaiians”), 102 Stat. 130, 358-63 (repealed
1994) (authorizing and developing supplemental educational pro-
grams to benefit Native Hawaiians); Native Hawaiian Health Care
Act of 1988, Pub. L. No. 100-579, 102 Stat. 2916 (authorizing pro-
grams to improve the health status of Native Hawaiians); Handi-
capped Programs Technical Amendments Act of 1988, Pub. L. No.
100-630, § 102, 102 Stat. 3289, 3296 (amending the Education of
the Handicapped Act to provide handicapped Native Hawaiian
(and other native Pacific basin) children with a free appropriate
public education); Business Opportunity and Development Reform
Act of 1988, Pub. L. No. 100-656, § 207, 102 Stat. 3853, 3861-62
(amending the Small Business Act by including economically dis-
advantaged Native Hawaiian organizations as socially and eco-
nomically disadvantaged small business concerns); Indian Health
Care Amendments of 1988, Pub. L. No. 100-713, § 106, 102 Stat.
4784, 4787-88 (amending the Public Health Service Act by creat-
ing a Native Hawaiian Health Professions Scholarship program).

reenacting § 1981, Congress passed many laws that gave
exclusive contractual or grant benefits to Native Hawaiians
and Native Hawaiian organizations.2  Congress proclaimed
that its Native Hawaiian benefit programs are “consistent
with the historical and unique legal relationship of the
United States with the government that represented the
indigenous native people of Hawaii,” Native Hawaiian
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Health Care Act of 1988, Pub. L. No. 100-579, § 2(2), 102
Stat. at 2916 (codified as amended at 42 U.S.C. § 11701),
and that this relationship gives Congress “the power to
specially legislate for the benefit of Native Hawaiians.”
Hawkins-Stafford Amendments, Pub. L. No. 100-297, tit. IV,
§ 4001(2), 102 Stat. at 358 (formerly codified at 20 U.S.C.
§ 4901(2)) (repealed 1994).

When Congress reenacted § 1981, two recently passed
laws directed Kamehameha Schools—by name—to provide
educational benefits to Native Hawaiians, and only Native
Hawaiians.  The Hawkins-Stafford Amendments, passed in
1988, instructed the Secretary of Education to “make grants
to the Kamehameha Schools/Bernice Pauahi Bishop Estate
for a demonstration program to provide Higher Education
fellowship assistance to Native Hawaiian students.”  Id.
§ 4005(a), 102 Stat. at 360.  One year before reenacting
§ 1981, Congress amended the Public Health Service Act
to direct the Secretary to “provide funds to Kamehameha
Schools/Bishop Estate for the purpose of providing scholar-
ship assistance” to eligible Native Hawaiian students.  Act
of Nov. 29, 1990, Pub. L. No. 101-644, § 401, 104 Stat. 4662,
4668 (codified as amended at 42 U.S.C. §254s).  These fed-
eral statutes specifically directed Kamehameha Schools to
do precisely what plaintiffs in this case say is forbidden by
§ 1981.

It was not until the 1991 amendments to § 1981 that
Congress specified that it intends courts to apply the stat-
ute to substantive discrimination by private actors.  See 42
U.S.C. § 1981(c) (“The rights protected by this section are
protected against impairment by nongovernmental discrimi-
nation and impairment under color of State law.”).  In order
to hold for plaintiff in this case, we would have to conclude
that Congress intended this provision to invalidate, sub
silentio, the recently enacted legislation that provided loans
and scholarships exclusively to Native Hawaiians at Kame-
hameha Schools.  But this conclusion would require us to
turn our back on the Supreme Court’s analysis in Mancari,
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where it rejected the challenge of non-Indian plaintiffs to
Indian employment preferences as inconsistent with the
federal Equal Employment Opportunity Act of 1972.

The Mancari plaintiffs argued that

since the [Equal Employment Opportunity Act of
1972] proscribed racial discrimination in Govern-
ment employment, the Act necessarily, albeit sub
silentio, repealed the provision of the [Indian Re-
organization Act of 1934] that called for the pre-
ference in the [Bureau of Indian Affairs] of one
racial group, Indians, over non-Indians.

Mancari, 417 U.S. at 547.  The 1972 Act, upon which the
Mancari plaintiffs relied, amended Title VII of the Civil
Rights Act of 1964.  Id. at 546-47.  Whereas the 1964 Civil
Rights Act had expressly exempted certain Indian prefer-
ences, neither the text nor the legislative history of the
amending 1972 Act made any reference to such preferences.
Id.  Given that the 1972 Act was specifically modeled on the
1964 Act, the omission of an exemption for Indian prefer-
ences was especially glaring, and the plaintiffs’ argument
for sub silentio repeal especially strong.

Nevertheless, the Supreme Court unanimously and
emphatically rejected the argument for sub silentio repeal
by the 1972 Amendment:

It would be anomalous to conclude that Congress
intended to eliminate the longstanding statutory
preferences in BIA employment, as being racially
discriminatory, at the very same time it was reaf-
firming the right of tribal and reservation-related
private employers to provide Indian preference.
Appellees’ assertion that Congress implicitly re-
pealed the preference as racially discriminatory,
while retaining the 1964 preferences, attributes to
Congress irrationality and arbitrariness, an attri-
bution we do not share.
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. . . Three months after Congress passed the 1972
amendments, it enacted two new Indian preference
laws . . . .  It is improbable, to say the least, that
the same Congress which affirmatively approved
and enacted these additional and similar Indian
preferences was, at the same time, condemning the
BIA preference as racially discriminatory.  In the
total absence of any manifestation of supportive
intent, we are loathe to imply this improbable
result.

* * *

This is a prototypical case where an adjudi-
cation of repeal by implication is not appropriate.
The preference is a longstanding, important com-
ponent of the Government’s Indian program.  The
antidiscrimination provision, aimed at alleviating
minority discrimination in employment, obviously
is designed to deal with an entirely different and,
indeed, opposite problem.  Any perceived conflict
is thus more apparent than real.

. . . A provision aimed at furthering Indian self-
government by according an employment prefer-
ence within the BIA for qualified members of the
governed group can readily co-exist with a gen-
eral rule prohibiting employment discrimination
on the basis of race.  Any other conclusion can be
reached only by formalistic reasoning that ignores
both the history and purposes of the preference
and the unique legal relationship between the Fed-
eral Government and tribal Indians.

Furthermore, the Indian preference statute
is a specific provision applying to a very specific
situation.  The 1972 Act, on the other hand, is of
general application.  Where there is no clear inten-
tion otherwise, a specific statute will not be con-
trolled or nullified by a general one, regardless of
the priority of enactment.
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The courts are not at liberty to pick and
choose among congressional enactments, and
when two statutes are capable of co-existence, it is
the duty of the courts, absent a clearly expressed
congressional intention to the contrary, to regard
each as effective.

Id. at 548-51 (emphasis added) (citations omitted).

The principal dissent insists that the failure of § 1981
to include in its text an explicit exception for Native Haw-
aiians is fatal to Kamehameha Schools’ admissions policy.
But of all the federal statutes to which strict text-based
rules of statutory construction might be applied, § 1981 is a
particularly inappropriate candidate.  The text of § 1981
only guarantees “the same right . . . to make and enforce
contracts . . . as is enjoyed by white citizens.”  42 U.S.C.
§ 1981(a).  It does not guarantee the converse—the right of
white persons or citizens to enjoy the same contractual
rights as non-whites.  Therefore, according to the dissent’s
interpretive method, § 1981 should not be read to protect
nonwhites against private racial discrimination.  But we
know that, despite the clear text of § 1981, this conclusion
would be wrong, for the Supreme Court held in 1976 that
whites as well as non-whites are protected under § 1981.
McDonald, 427 U.S. at 286-87.

Congress’ provision of educational benefits to Native
Hawaiians continues to this day.  Congress repealed the Na-
tive Hawaiian provisions of the Hawkins-Stafford Amend-
ments only to replace them with the more comprehensive
Native Hawaiian Education Act (“NHEA”), Pub. L. No.
103-382, §§ 9201 et seq., 108 Stat. 3794 (1994) (formerly
codified at 20 U.S.C. §§ 7901 et seq.) (repealed 2002), which
Congress later reenacted in the No Child Left Behind Act of
2001.  20 U.S.C. §§ 7511 et seq.  As part of the No Child Left
Behind Act of 2001, a congressional committee exhorted
the Bishop Trust, which finances Kamehameha Schools, to
“redouble its efforts to educate Native Hawaiian children.”
H.R. Rep. No. 107-63(I), at 333.
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The NHEA continues to allocate money to private
nonprofit organizations to provide programs for the ex-
clusive benefit of Native Hawaiians.  See 20 U.S.C. § 7515.
Kamehameha Schools’ definition of “Native Hawaiian” is
virtually identical to that used in the NHEA.  See 20 U.S.C.
§ 7517(1)(B) (defining “Native Hawaiian” as “a descendant
of the aboriginal people who, prior to 1778, occupied and
exercised sovereignty in the area that now comprises the
State of Hawaii”).  The NHEA expressly declares that “Con-
gress does not extend services to Native Hawaiians because
of their race, but because of their unique status as the in-
digenous people of a once sovereign nation as to whom the
United States has established a trust relationship.”  20
U.S.C. § 7512(12)(B).

Through the NHEA and the myriad other federal stat-
utes that confer benefits on Native Hawaiians, Congress has
made manifest its intent to apply some form of the special
relationship doctrine to Native Hawaiians.  The well estab-
lished general rule is that less—not more—demanding scru-
tiny applies to private discrimination than to government-
sponsored discrimination.  It would be deeply ironic for us
to hold that § 1981 forbids private institutions from giving
Native Hawaiians educational benefits when, at the same
time, Congress itself provides such benefits and provides
public funds for private organizations to do the same.

Conclusion

Congress has invariably treated “Native Hawaiian” as
a political classification for purposes of providing exclusive
educational and other benefits.  Under the special rela-
tionship doctrine, Congress has the power to do so.  I see
nothing in § 1981 to indicate that Congress intended to
impose upon private institutions a more restrictive stand-
ard for the provision of benefits to Native Hawaiians than
it has imposed upon itself.

______________________________________________________
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BYBEE, Circuit Judge, with whom Judges KOZINSKI,
O’SCANNLAIN, TALLMAN, and CALLAHAN join, and
with whom Judges RYMER and KLEINFELD join in Parts
II and III, dissenting:

This case involves the application of one of the Re-
public’s oldest and most enduring civil rights statutes, 42
U.S.C. § 1981.  That statute—originally enacted as section
sixteen of the Civil Rights Act of 1870—provides in perti-
nent part that, “All persons within the jurisdiction of the
United States shall have the same right in every State and
Territory to make and enforce contracts . . . as is enjoyed by
white citizens.”  42 U.S.C. § 1981(a) (2000).  Enacted soon
after the passage of the Thirteenth and Fourteenth Amend-
ments, § 1981 like—and perhaps more than—most of the
reconstruction era civil rights enactments was intended to
ensure “that a dollar in the hands of [any citizen] will pur-
chase the same thing as a dollar in the hands of a white
man.”  Jones v. Alfred H. Mayer Co., 392 U.S. 409, 443
(1968).  Applying that principle in Runyon v. McCrary, 427
U.S. 160, 168, 179 (1976), the Supreme Court held that
§ 1981 “prohibits private, commercially operated, non-
sectarian schools from denying admission to prospective
students because they are” not members of a favored racial
group.  Indeed, as Runyon makes clear, discriminating
against a private school applicant solely on the basis of that
applicant’s race “amounts to a classic violation of § 1981.”
Id. at 172.

Despite that well-established principle, the majority
today stands Runyon on its head and holds that a private
school may deny admission to a prospective student solely
because he or she is not a member of a particular race.
Though I agree with the majority that Native Hawaiians
suffer from severe socioeconomic disadvantages and believe
that Kamehameha Schools (“Kamehameha”) should be
commended for attempting to remedy those hardships, I
cannot concur with the majority’s dramatic departure from
Runyon.
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In my view, the majority has made a number of crucial
mistakes.  Thus, as set out below in Part I, even though I
agree with the majority that Title VII and not strict scrutiny
provides the standard of review in this case, I disagree with
the majority’s sweeping modification of the Title VII stan-
dard.  Moreover, even if I agreed with the majority’s de-
parture from that standard, I could not subscribe to the
majority’s decision to sanction an absolute racial bar.  Like-
wise, as set out in Part II, I cannot accept as a matter of
faithful statutory construction the majority’s view that
Congress implicitly exempted racial preferences for Native
Hawaiians from § 1981 by passing unrelated—and even
since repealed—statutes.  Indeed, I believe the majority’s
novel approach to statutory interpretation is readily man-
ipulable and would enable courts to rewrite statutes when-
ever they want to save a particular program, contract, or
enactment.  Finally, as set out in Part III, because Native
Hawaiians do not constitute a federally recognized tribe and
Kamehameha is a private party, I also disagree with Judge
Fletcher’s suggestion that the special relationship doctrine
of Morton v. Mancari, 417 U.S. 535 (1974), can save Kame-
hameha’s racially exclusive admissions policy.

As much as I may believe that Kamehameha should be
applauded for providing its students an exceptional educa-
tion and for attempting to remedy the socioeconomic dis-
advantages facing Native Hawaiians, I cannot turn a blind
eye to a classic violation of § 1981.  Noble as Kamehameha’s
goals may be, good intentions are not license to violate our
civil rights laws.  Accordingly, I respectfully dissent.

I.  REVIEW OF § 1981 UNDER TITLE VII STANDARDS

The John Doe plaintiff contends that Kamehameha’s
admissions policy—which bars the admission of any non-
Native Hawaiian student, see Maj. Op. at [29a-30a] & n.10
—violates 42 U.S.C. § 1981 because, as Runyon v. McCrary,
427 U.S. 160 (1976), makes clear, discriminating against a
private school applicant solely on the basis of that appli-
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cant’s race “amounts to a classic violation of § 1981.”  Id. at
172.  Despite the inherent logic of plaintiff’s argument, the
majority avoids reaching a similar conclusion by holding
“[q]uite simply, Runyon is inapposite,” Maj. Op. at [27a],
and grafting a modified Title VII standard onto § 1981.

To create that new standard, the majority dismisses
Runyon as irrelevant because “[t]he program at issue in
Runyon would certainly fail” the majority’s analysis.  Id.  In
so holding, however, the majority ignores the critical fact
that the admissions programs involved in Runyon—like
Kamehameha’s—violated § 1981 because they used race as
the determinative admissions factor.  Instead, the majority
converts Runyon into a case about a “whites-only admis-
sions” program that is “inapposite” to Kamehameha’s Na-
tive Hawaiians-only admissions policy.  Id.  I find the ma-
jority’s decision to dismiss Runyon in order to approve a
policy that bars African American (and any other) children
who lack Native Hawaiian ancestry to be unfortunate and
wrong.

Putting those concerns aside for the moment, and turn-
ing to the next step in the majority’s analysis, the majority
holds that Title VII scrutiny, and not strict scrutiny, applies
to alleged § 1981 violations.  Maj. Op. at [20a-21a].  That
second step in the majority’s analysis is sound.  Like the
majority, I agree that Title VII standards and not strict
scrutiny must apply to § 1981 actions because to hold other-
wise would effectively render the Title VII’s provisions that
expressly contemplate affirmative action plans nonsensical.
Maj. Op. at [19a-20a]; see also Schurr v. Resorts Int’l Hotel,
Inc., 196 F.3d 486, 498-99 (3d Cir. 1999); Edmonson v.
United States Steel Corp., 659 F.2d 582, 584 (5th Cir. 1981)
(per curiam); Setser v. Novack Inv. Co., 657 F.2d 962, 966-
68 (8th Cir. 1981) (en banc).

Applying the Title VII approach, the majority also cor-
rectly holds that the burden shifting analysis of McDonnell
Douglas Corp. v. Green, 411 U.S. 792 (1973), applies to



55a

plaintiff’s § 1981 claim.  See Maj. Op. at [18a].   Under that
test, “[t]he complainant in a Title VII trial must carry the
initial burden under the statute of establishing a prima
facie case of racial discrimination.”  McDonnell Douglas,
411 U.S. at 802.  Where an explicit race-based policy exists,
proof of that fact alone is sufficient to establish a prima
facie case.  If the plaintiff proves his prima facie case, a re-
buttable presumption of intentional discrimination arises,
see Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 254
(1981), and the burden of production “shift[s] to the employ-
er to articulate some legitimate, nondiscriminatory reason”
for the conduct at issue.  McDonnell Douglas, 411 U.S. at
802.  “The existence of an affirmative action plan provides
such a rationale.”  Johnson v. Transp. Agency, 480 U.S. 616,
626 (1987).  “If such a plan is articulated as the basis for
the employer’s decision, the burden shifts to the plaintiff to
prove that . . . the plan is invalid.”  Id.

As Kamehameha concedes that it employs a preference
that favors Native Hawaiian applicants, plaintiff has met
his burden to show a prima facie case of racial discrimina-
tion.  Maj. Op. at [21a-22a].  Kamehameha argues, however,
that its conduct is permissible because its admissions policy
was executed pursuant to an affirmative action plan, there-
by rebutting the presumption of illegality.  Thus, as the
majority concludes, this case hinges entirely on the third
step of the McDonnell Douglas analysis—i.e., whether Ka-
mehameha’s plan is invalid.  See Maj. Op. at [22a].

It is at this point, when the majority entirely reworks
the standards for determining whether an affirmative ac-
tion plan is valid, that the majority’s analysis goes astray.
Under United Steelworkers of America v. Weber, 443 U.S.
193 (1979), and Johnson v. Transportation Agency, 480
U.S. 616 (1987), an affirmative action program must satisfy
the following factors to be considered valid:  (1) It must be
“justified by the existence of a ‘manifest imbalance’ ” in the
employer’s workforce that is reflective of traditionally seg-
regated job categories; (2) it may not “ ‘unnecessarily tram-
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1 Rudebusch did not include the requirement that the “manifest
imbalance” be present in a job category that was traditionally
segregated in its statement of the Title VII test. See 313 F.3d at
520. However, all of the cases we cited in Rudebusch to support
the manifest imbalance factor included the traditional segregated
job category requirement in their statement of the test. See John-
son, 480 U.S. at 631; Weber, 443 U.S. at 204; Higgins v. City of
Vallejo, 823 F.2d 351, 356 (9th Cir. 1987). Rudebusch gives no in-
dication that it intentionally excluded this aspect of the require-
ment, and the defendant did not argue that this requirement had
not been met. Thus, I do not believe that Rudebusch loosened the
requirement that a job category must be traditionally segregated
before an affirmative action plan is permissible.

mel[] the rights of [other] employees or create[] an absolute
bar to their advancement’ ”; and (3) it must “be designed to
do [no] more than ‘attain a balance.’ ”  Rudebusch v. Hughes,
313 F.3d 506, 520 (9th Cir. 2002) (first and third alteration
in original) (quoting Johnson, 480 U.S. at 631, 637-38, 639).1

Reasoning that primary and secondary educational
contracts are different, however, the majority alters all
three factors and holds that a private school may discrimi-
nate on the basis of race whenever:  (1) “significant imbal-
ances in educational achievement [in the community as a
whole] presently affect the target population”; (2) the dis-
criminatory policy does not “unnecessarily trammel[] the
rights of students in the non-preferred” racial group as a
whole “or create an absolute bar to their advancement”; and
(3) “the [discriminatory] policy [does] no more than is ne-
cessary to correct the imbalance . . . identified at the first
step.”  Maj. Op. at [26a].

Though I recognize that the Title VII standard was
forged in the employment discrimination context and that
some modification may be necessary to adapt it to other
settings, I disagree, as explained below, with the majority’s
general justification for departing from precedent and with
each specific alteration it makes to the Title VII standard.
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Furthermore, I also disagree with the majority’s application
of its own standard.

A. The Majority’s Modification of the Title VII Standard

The majority creates a standard that, by its own terms,
applies only to primary and secondary schools.  It grounds
that decision entirely on its finding that the ordinary Title
VII standard, which was developed in the employment set-
ting, cannot apply to primary and secondary educational
contracts.  But, there is absolutely nothing in § 1981’s text
to suggest that contracts made with “private employers
[that] strive primarily to make money[] and public employ-
ers [that] perform a specific public function” should be sub-
ject to a different standard than primary and secondary
schools that have “a much broader [external] mission.”  Maj.
Op. at [25a].  Indeed, the majority neglects the fact that
§ 1981 guarantees to “[a]ll persons . . . the same right . . .
to make and enforce contracts . . . as is enjoyed by white
citizens.”  42 U.S.C. § 1981(a) (emphasis added).  Given
§ 1981’s plain text, then, it is not surprising that the major-
ity cannot cite a single case to support the novel proposition
that primary and secondary educational contracts are dif-
ferent from other contracts and are entitled to special treat-
ment under § 1981.

In fact, the Supreme Court has rejected that very argu-
ment.  For instance, far from finding that a school’s “much
broader mission” or external focus made a difference,
Runyon—which involved a racially exclusive primary and
secondary private school admissions policy—reasoned:

It is apparent that the racial exclusion practiced
by the Fairfax-Brewster School and Bobbe’s
Private School amounts to a classic violation of
§ 1981.  The parents . . . sought to enter into con-
tractual relationships with [the schools] for edu-
cational services. . . .  Under those contractual
relationships, the schools would have received
payments for services rendered, and the prospec-
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tive students would have received instruction in
return for those payments . . . .   [N]either school
offered services on equal basis to white and non-
white students. . . .  [Plaintiffs] were denied ad-
mission to the schools because of their race.  The
. . . conclusion that § 1981 was thereby violated
follows inexorably from the language of that stat-
ute, as construed in [prior Supreme Court case
law].

427 U.S. at 172-73 (quotation and citation omitted) (footnote
omitted).  Thus, the majority’s argument that primary and
secondary private school educational contracts should be
treated differently from other contracts under § 1981 was
squarely rejected in Runyon, and I would adhere to that
precedent.

Similarly, the majority’s rationale does not find any
support in Title VII jurisprudence.  Indeed, under Title VII
the Supreme Court has uniformly measured affirmative
action programs against the standard established in Weber
as explained above.  For example, Johnson employed Weber
to determine the validity of a county transportation agency’s
affirmative action program under Title VII.  480 U.S. at
626-40; see also id. at 631 (“[W]e must first examine whe-
ther [the employment] decision was made pursuant to a
plan prompted by concerns similar to those of the employer
in Weber.  Next, we must determine whether the effect of
the plan on [the nonpreferred race] is comparable to the
effect of the Plan in that case.”); id. at 627 (“The assessment
of the legality of the Agency Plan must be guided by our
decision in Weber.” (footnote omitted)).

Our own jurisprudence has closely followed the Su-
preme Court’s lead in this area, and, as the majority can-
didly concedes, under Title VII, we have always applied the
same standard, even when the program “at issue was not
wholly analogous to the hiring and promotional plans at
issue in Weber and Johnson because of some significant con-
ceptual differences between the types of plans,” Maj. Op. at
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2 We have considered the validity of affirmative action plans in a
wide variety of contexts, and we have always applied the same
Title VII standard. See, e.g., Officers for Justice v. Civil Serv.
Comm’n, 979 F.2d 721, 723, 725-26 (9th Cir. 1992) (evaluating a
police examination scoring regime designed “to promote a higher
percentage of minority officers” under an unmodified Title VII
standard); Higgins v. City of Vallejo, 823 F.2d 351, 356-58 (9th Cir.
1987) (evaluating a fire department’s affirmative action program
under an unmodified Title VII standard); La Riviere v. EEOC, 682
F.2d 1275, 1278-80 (9th Cir. 1982) (holding that affirmative action
plans by public employers should be subjected to an unmodified
Title VII standard, and evaluating a California Highway Patrol
affirmative action program under that standard); see also Gilligan
v. Dep’t of Labor, 81 F.3d 835, 837 (9th Cir. 1996) (discussing
an affirmative action program at the Department of Labor and
stating that the test of its validity is an unmodified Title VII
standard). Indeed, we have also ruled in multiple Title VII cases
involving affirmative action practices at educational institutions,
and we have never even suggested that conduct by such institu-
tions might be subjected to a different standard.  See, e.g., Rude-
busch, 313 F.3d 506 (considering a university’s equity pay adjust-
ment under Title VII’s standards for affirmative action programs);
Cerrato v. S.F. Cmty. Coll. Dist., 26 F.3d 968 (9th Cir. 1994) (af-
firming a district court judgment dismissing a claim, brought by
a professor who was passed over for the position of dean, that chal-
lenged the district’s affirmative action policy under an unmodified
Title VII standard).

[23a] (citation and internal quotation marks omitted).2  Our
sister circuits have done the same, even when the case
involved primary and secondary schools that have “a much
broader [external] mission.”  See, e.g., Taxman v. Bd. of
Educ. of Twp. of Piscataway, 91 F.3d 1547, 1564 (3d Cir.
1996) (en banc) (evaluating a plan for the hiring and firing
of primary and secondary school teachers under the Weber
standard), cert. granted, 521 U.S. 1117 (1997), cert.
dismissed, 522 U.S. 1010 (1997); Cunico v. Pueblo Sch. Dist.
No. 60, 917 F.2d 431, 437-38 (10th Cir. 1990) (evaluating a
race conscious layoff plan for primary and secondary school
personnel under the Weber standard).
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3 The majority’s reference to the First Amendment roots of “edu-
cational autonomy,” see Maj. Op. at [24a], is misleading since the
Supreme Court has consistently rejected First Amendment inter-
ests as a justification for racial discrimination. See, e.g., Runyon,
427 U.S. at 176 (holding that while, “it may be assumed that par-
ents have a First Amendment right to send their children to edu-
cational institutions that promote” racial discrimination, “it does
not follow that the practice of excluding racial minorities from
such institutions is also protected by the same principle”); Nor-
wood v. Harrison, 413 U.S. 455, 470 (1973) (holding, “[i]nvidious
private discrimination may be characterized as a form of exercis-
ing freedom of association protected by the First Amendment, but
it has never been accorded affirmative constitutional protections”);
see also Hishon v. King & Spalding, 467 U.S. 69, 78 (1984) (noting
that under the First Amendment, “[t]here is no constitutional
right, for example, to discriminate in the selection of who may
attend a private school or join a labor union”).

The majority fails to explain why we must create a
special standard for primary and secondary educational
contract cases.3  If anything, as highlighted above, Runyon
compels the conclusion that a primary and secondary educa-
tional contract—like any other contract—that discriminates
solely on the basis of race violates § 1981.  See 427 U.S. at
172.  As noted above, I also disagree with the majority’s far-
reaching adaption of all three of the Supreme Court’s factors
for determining the validity of an affirmative action pro-
gram, to which I now turn.

1. Manifest Imbalance Reflecting Traditional Seg-
regation

The majority has substantially modified the Court’s
first factor.  Under the first Weber and Johnson factor, the
Supreme Court has required that a Title VII affirmative
action program be “justified by the existence of a manifest
imbalance that reflected underrepresentation of [the favored
group] in traditionally segregated job categories.”  Johnson,
480 U.S. at 631 (internal quotation marks omitted); accord
Weber, 443 U.S. at 208, 209; id. at 212-15 (Blackmun, J.,
concurring).  Our cases have consistently and faithfully ap-
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plied this requirement.  See, e.g., Officers for Justice v. Civil
Serv. Comm’n, 979 F.2d 721, 725 (9th Cir. 1992) (“Under
Title VII analysis, voluntary adoption of a race-based rem-
edy may be justified by a showing that a manifest imbalance
exists, reflecting underrepresentation of [the favored group]
in traditionally segregated job categories.” (internal quota-
tions omitted)); Davis v. City & County of S.F., 890 F.2d
1438, 1448 (9th Cir. 1989) (same); Higgins v. City of Val-
lejo, 823 F.2d 351, 356 (9th Cir. 1987) (same); La Riviere v.
EEOC, 682 F.2d 1275, 1278 (9th Cir. 1982) (applying the
same standard to a sex-based affirmative action plan).

Likewise, we have consistently applied the Supreme
Court’s holding that “[i]n determining whether an imbal-
ance exists that would justify taking . . . race into account,
a comparison of the percentage of minorities . . . in the em-
ployer’s work force with the percentage in the area labor
market . . . is appropriate . . . .”  Johnson, 480 U.S. at 631-32
(emphasis added); accord Weber, 443 U.S. at 204-206; Davis,
890 F.2d at 1448 (“To determine whether such an imbalance
has occurred, the court may compare the percentage of min-
orities or women in the employer’s work force with the per-
centage in the area labor market or general population.”
(emphasis added)); Higgins, 823 F.2d at 356-57 (similar).

In other words, until today, two findings were required
to satisfy this first factor:  (1) the present existence of a
manifest imbalance in a particular job category in the em-
ployer’s workforce; and (2) that this imbalance stems from
historical segregation in that job category.  Those separate
requirements guaranteed two critical things:  First, with
respect to the scope of the program, they guaranteed that
there was a particular goal in sight—namely, representation
of the historically disadvantaged group in the employer’s
workforce in proportion to its representation in the relevant
labor pool.  Johnson, 480 U.S. at 631-32, 633 n.10; Weber,
443 U.S. at 198-99, 208-09.  By requiring a goal based on
the employer’s own practices, Weber and Johnson were will-
ing to permit affirmative action programs without giving all
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4 It is not entirely clear what constitutes the relevant community
under the majority’s new test, but it appears the majority means
the state where the affirmative action program has been adopted.
See Maj. Op. at [26a]. For instance, in announcing its new test, the
majority maintains that “the relevant population is the community
as a whole,” id., but when the majority applies that test, it appears
that, “[t]he relevant community in this case is the state of Hawaii,”
id. at [27a].

employers license to discriminate in favor of any group that
currently finds itself disadvantaged anywhere in the labor
market.  Second, those requirements ensured that there was
a temporal constraint, a well-defined point after which the
preference program would no longer be necessary—that is,
once the “manifest imbalance” in the employer’s workforce
had been corrected.  Johnson, 480 U.S. at 632 (“The require-
ment that ‘the manifest imbalance’ relate to a ‘traditionally
segregated job category’ provides assurance both that sex or
race will be taken into account in a manner consistent with
Title VII’s purpose of eliminating the effects of employment
discrimination, and that the interests of those employees
not benefiting from the plan will not be unduly infringed.”);
Weber, 443 U.S. at 208-09 (“[T]he plan is a temporary mea-
sure; it is not intended to maintain racial balance, but sim-
ply to eliminate a manifest racial imbalance.  Preferential
selection of craft trainees at the Gramercy plant will end as
soon as the percentage of black skilled craftworkers in the
Gramercy plant approximates the percentage of blacks in
the local labor force.”).  Moreover, an affirmative action pro-
gram that correlates to an employer’s own internal practices
is necessarily limited in scope and time, because correcting
the “manifest imbalance” is reasonably within the employ-
er’s control.

In contrast to Weber and Johnson, the majority’s test
merely requires a private school to “demonstrate that spe-
cific, significant imbalances in educational achievement
presently affect the target population” in the relevant com-
munity.4  Maj. Op. at [26a].  Thus, by completely eliminat-
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5 Whereas the majority justifies neither purge, the second modi-
fication is particularly puzzling given the majority’s repeated sug-
gestion that history is of particular significance in this case.  See,
e.g., id. at [3a-6a] & n.2 (providing detailed information on Hawaii-
an history to “set[] the stage for our more particular consideration
of the educational status of Native Hawaiian children”); id. at
[21a] (“The question remains how best to adapt the Title VII em-
ployment framework to an educational context and to the unique
historical circumstances of this case.” (emphasis added)).

ing any school-based analysis and jettisoning any historical
inquiry,5 the majority rejects the constraint developed in the
Title VII context that affirmative action programs must be
limited in scope and duration.  Indeed, the majority effect-
ively green-lights discrimination so long as the identified
group currently suffers from “significant imbalances in edu-
cational achievement.”  Id. at [29a].  Because such a broad
and perpetual license conflicts with the Supreme Court’s
consistent emphasis on the limited and temporary nature of
permissible affirmative action plans, see, e.g., Sheet Metal
Workers’ Int’l Ass’n v. EEOC, 478 U.S. 421, 475-79 (1986), I
cannot endorse the majority’s new standard.  See also, e.g.,
Grutter v. Bollinger, 539 U.S. 306, 342 (2003) (“The require-
ment that all race-conscious admissions programs have a
termination point ‘assure[s] all citizens that the deviation
from the norm of equal treatment of all racial and ethnic
groups is a temporary matter, a measure taken in the ser-
vice of the goal of equality itself.’ ” (quoting Richmond v.
J.A. Croson Co., 488 U.S. 469, 510 (1989) (plurality opin-
ion)); Weber, 443 U.S. at 208 (noting the affirmative action
plan in that case was “a temporary measure”); W. States
Paving Co., Inc. v. Wash. State Dep’t of Transp., 407 F.3d
983, 994 (9th Cir. 2005) (“A narrowly tailored remedial pro-
gram must also include adequate durational limitations.”);
Smith v. Univ. of Wash., 392 F.3d 367, 375 (9th Cir. 2004)
(“[R]ace-conscious admissions programs must be limited in
time.”).
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2. Unnecessary Trammeling the Rights of the Non-
Preferred Group

The majority’s alteration of Weber and Johnson’s sec-
ond factor is similarly problematic.  Under the second factor,
an affirmative action plan must not “unnecessarily tram-
mel[] the rights of [members of the disfavored group] or
create[] an absolute bar to their advancement.”  Johnson,
480 U.S. at 637-38; accord Weber, 443 U.S. at 208.  The ma-
jority echoes this test, Maj. Op. at [26a], but it makes two
important modifications.

First, under the majority’s test, whether a discrimina-
tory policy creates an absolute bar or unnecessarily tram-
mels the rights of the disfavored race is determined by
reference to “the respective rights of members of the non-
preferred group” “viewed in the relevant community, rather
than in a single school.”  Maj. Op. at [26a].  Thus, under the
majority’s new standard, we must not consider the rights of
a non-preferred individual at the institution in question but
in the larger context of his ability to access quality educa-
tion.  See id. at [26a].  Again, as indicated above, that stand-
ard conflicts with the established principle that we look at
the particular institution adopting the affirmative action
program to determine whether the rights of a member of the
disfavored group have been trammeled.  See, e.g., Johnson,
480 U.S. at 638 (“[W]hile petitioner in this case was denied
a promotion, he retained his employment with the Agency,
at the same salary and with the same seniority, and re-
mained eligible for other promotions.”); id. at 638 n.15 (“Of
the 111 new Skilled Craft jobs [at the Agency] during [the
relevant] period, 105, or almost 95%, went to men.”); id. at
642 (“The decision to [hire Joyce instead of the plaintiff] was
made pursuant to an affirmative action plan that represents
a moderate, flexible, case-by-case approach to effecting a
gradual improvement in the representation of minorities
and women in the Agency’s work force.” (emphasis added));
Weber, 443 U.S. at 208 (“The plan does not require the dis-
charge of white workers and their replacement with new
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black hirees.  Nor does the plan create an absolute bar to
the advancement of white employees; half of those trained
in the program will be white.” (citation omitted)).

Indeed, it is contrary to the spirit—and, I had always
assumed, based on the cases cited above, the letter—of the
civil rights laws to explain to a worker who has been dis-
criminated against that the situation is not so bad because
there are lots of other jobs available.  Yet that is the essence
of the majority’s new standard:  If the majority thinks there
are adequate educational alternatives for the disfavored
race, then the fact that the institution in question has dis-
criminated against that race is of no concern.  “Context”
alone cannot explain why, under the majority’s view, racial
discrimination in some communities would be wrong and
actionable, but in other communities, it would be acceptable
and praiseworthy.  I cannot join the majority’s analysis.

The majority makes a second important modification
and announces that in determining whether an affirmative
action plan trammels rights or creates an absolute bar,
we do not look at whether an individual has been denied
an opportunity, but whether the individual’s racial group
“within the community as a whole” has been denied an op-
portunity.  See Maj. Op. at [30a] (holding that because “no-
thing in the record suggests that educational opportunities
in Hawaii are deficient for students, like Plaintiff, who lack
any native Hawaiian ancestry,” Kamehameha’s admissions
“policy neither unnecessarily trammels the rights of non-
Native Hawaiians nor absolutely bars their advancement in
the relevant community.” (emphasis added)); id. at [30a]
(holding that because “[non-Native Hawaiian] students de-
nied admission by Kamehameha Schools[, as “statistical
data” demonstrates,] have ample and adequate alternative
educational options,” Kamehameha’s admissions policy does
not unnecessarily trammel rights or create an absolute bar
(emphasis added)).  That standard, however, conflicts with
both the plain meaning of § 1981 and the basic premise that
civil rights laws are “design[ed] to protect individuals of all
races,” McDonald v. Santa Fe Trail Transp. Co., 427 U.S.
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6 Recognizing that the majority’s new standard conflicts with
§ 1981’s plain text, Judge Fletcher suggests that “of all the federal
statutes to which strict text-based rules of statutory construction
might be applied, § 1981 is a particularly inappropriate candidate”
because under a plain-text reading “§ 1981 should not be read to
protect nonwhites [sic] against private racial discrimination.”
Conc. Op. at [50a]. Because McDonald departed from Judge
Fletcher’s plain-text reading of § 1981, he reasons that we should
reject the plain text of § 1981 altogether and turn to unrelated,
repealed legislation and the pronouncement of a single congress-
ional committee to interpret § 1981. Id. at [50a-51a]. What Judge
Fletcher forgets, however, is that McDonald stands for exactly the
opposite proposition, namely that “the language and history of
§ 1981” demonstrate that “§ 1981 is applicable to racial discrim-
ination in private employment against white persons.” 427 U.S. at
286-87 (emphasis added). Indeed, applying the plain text of the
statute, McDonald emphasized that, “the statute explicitly applies
to ‘all persons’, including white persons.” Id. at 287 (emphasis
omitted); see also id. at 287-96 (discussing the history of § 1981).

273, 288 n.19 (1976) (emphasis added), and “not merely a
group of individuals, or a body of persons according to their
numbers,” Mitchell v. United States, 313 U.S. 80, 97 (1941).
Since, by its own terms, § 1981 “explicitly applies to ‘all
persons’ ” and not simply groups of individuals, McDonald,
427 U.S. at 287 (quoting 42 U.S.C. § 1981(a)), the majority’s
holding that § 1981 protects groups instead of “all persons”
contradicts the statute’s plain meaning.6  Indeed, as the
Supreme Court has made clear, “[§] 1981, at a minimum,
reaches discrimination against an individual because he or
she is genetically part of an ethnically and physiognomically
distinctive sub-grouping of homo sapiens,” Saint Francis
Coll. v. Al-Khazraji, 481 U.S. 604, 613 (1987) (emphasis
added) (internal quotation marks omitted), and not simply,
as the majority holds, racial groups qua racial groups.  See
Brown v. Henderson, 257 F.3d 246, 252 (2d Cir. 2001) (hold-
ing that under Title VII “the ultimate issue is the reason[]
for the individual plaintiff’s treatment, not the relative
treatment of different groups within the workplace”); accord
Connecticut v. Teal, 457 U.S. 440, 453-54 (1982) (“[Title



67a

VII’s] principal focus . . . is the protection of the individual
employee, rather than the protection of the minority group
as a whole.”); Furnco Constr. Corp. v. Waters, 438 U.S. 567,
579 (1978) (stating that an employer must “provide an equal
opportunity for each applicant regardless of race, without
regard to whether member’s of the applicant’s race are al-
ready proportionately represented in the workforce”).

This bedrock principle has its origins in the history of
the Fourteenth Amendment, from which § 1981 derives.
The Equal Protection Clause provides in pertinent part
that, “No State shall . . . deny to any person within its jur-
isdiction the equal protection of the laws.”  U.S. CONST.
amend. XIV, § 1 (emphasis added).  Just as courts have read
Title VII and—until now—§ 1981 to protect individual
rights, courts have consistently held that the Equal Prot-
ection Clause “protect[s] persons, not groups.”  Adarand
Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995).
Accordingly, the Supreme Court has required that “group
classification[s] . . . be subjected to detailed judicial inquiry
to ensure that the personal right to equal protection of the
laws has not been infringed.”  Id.; accord Mitchell, 313 U.S.
at 97 (“It is the individual . . . who is entitled to the equal
protection of the laws,—not merely a group of individuals
. . . .”); Shelley v. Kraemer, 334 U.S. 1, 22 (1948) (“The rights
established [by the Fourteenth Amendment] are personal
rights.”); Missouri ex rel. Gaines v. Canada, 305 U.S. 337,
349-351 (1938) (similar); McCabe v. Atchison, Topeka, &
Sante Fe Ry. Co., 235 U.S. 151, 161-62 (1914) (similar);
J.E.B. v. Alabama, 511 U.S. 127, 152 (1994) (Kennedy, J.,
concurring in judgment) (“The neutral phrasing of the Equal
Protection Clause, extending its guarantee to ‘any person,’
reveals its concern with rights of individuals, not groups
(though group disabilities are sometimes the mechanism by
which the State violates the individual right in question).”).

This principle is manifest in one of the cornerstones of
our modern civil rights laws, Shelley v. Kraemer, 334 U.S. 1.
In Shelley, the Supreme Court rejected the argument that
because courts could enforce racially restrictive covenants
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7 The majority’s reasoning cannot be limited to the § 1981 context.
Indeed, if equality can only be achieved through inequality, it is
unclear why the majority’s rationale would not apply with equal
force to employment, housing, or public schools.

equally against both whites and African Americans, en-
forcing a racially restrictive covenant against African Am-
ericans in that case did not violate the Equal Protection
Clause.  Id. at 21-22.  In so holding, Shelley reasoned that
because “[t]he rights created by the first section of the Four-
teenth Amendment are, by its terms, guaranteed to the indi-
vidual . . . [i]t is . . . no answer to . . . say that the courts may
also be induced to deny white persons rights of ownership
and occupancy on grounds of race or color.”  Id. at 22.  In-
deed, “[e]qual protection of the laws is not achieved through
indiscriminate imposition of inequalities.”  Id.  Contrary to
Shelley, the majority holds that equality can be achieved
“through indiscriminate imposition of inequalities.”  Id.7

As there is no reason to depart from the plain meaning
of § 1981 or the framework espoused in Shelley, I would
follow Supreme Court precedent by considering the rights of
individuals, not of groups.  Consequently, I cannot concur in
the majority’s modification of the second Weber and Johnson
factor.

3. Attaining a Balance

Finally, the majority reworks the third Weber and
Johnson factor, which requires that an affirmative action
plan be “intended to attain a balanced work force, not to
maintain one.”  Johnson, 480 U.S. at 639; accord Weber, 443
U.S. at 208 (holding an affirmative action “plan [should be]
a temporary measure[,] . . . not intended to maintain racial
balance, but simply to eliminate a manifest racial imbal-
ance”).  Though the Supreme Court has not required that
all affirmative action programs contain an explicit end date,
Johnson also holds that, “Express assurance that a program
is only temporary may be necessary if the program actually
sets aside positions according to specific numbers.”  480 U.S.
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at 639-40.  Indeed, in such cases, a sunset provision is “ne-
cessary both to minimize the effect of the program on other
employees, and to ensure that the plan’s goals ‘[are] not
being used simply to achieve and maintain . . . balance.’ ”
Id. at 640 (quoting Weber, 478 U.S. at 477-78); accord Tax-
man v. Bd. of Educ. of Twp. of Piscataway, 91 F.3d 1547,
1564 (3d Cir. 1996) (en banc) (“[B]oth Weber and Johnson
unequivocally provide that valid affirmative action plans
are temporary measures that seek to attain, not maintain
a permanent racial . . . balance.” (internal quotation marks
omitted)), cert. granted, 521 U.S. 1117 (1997), cert. dis-
missed, 522 U.S. 1010 (1997).

Under the third factor, the majority properly recogniz-
es that an affirmative action “admissions policy must do no
more than is necessary to correct” a racial imbalance and
must be “temporary.”  Maj. Op. at [32a]; accord id. at [26a].
Proclaiming that “[a]n explicit or immediately foreseeable
end date has never been required for an affirmative action
plan to be valid,” Maj. Op. at [32a], however, the majority
completely ignores Johnson’s suggestion that even a partial
preference should be checked by an explicit sunset provision,
by holding that Kamehameha’s absolute preference need
not contain a sunset provision at all, see Maj. Op. at [32a]
(holding that Kamehameha may use race as an exclusive
admissions factor “so long as is necessary to remedy the
current educational effects of past, private, and government-
sponsored discrimination and of social and economic de-
privation”); id. at [28a] (“The goal [of Kamehameha’s ad-
missions policy] is to bring Native Hawaiian students into
educational parity with other ethnic groups in Hawaii.”);
see also id. at [31a] (noting that in the last “118 years, the
Schools’ admissions policy . . . has remained constant”).  The
majority thus not only rejects Johnson but also the Court’s
admonishment that “race-conscious admissions policies . . .
however compelling their goals, are potentially so danger-
ous that they . . . must have reasonable durational limits.”
Grutter, 539 U.S. at 342 (internal quotation marks and em-
phasis omitted); accord id. (“The requirement that all race-
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conscious admissions programs have a termination point
assure[s] all citizens that the deviation from the norm of
equal treatment of all racial and ethnic groups is a tempo-
rary matter, a measure taken in the service of the goal of
equality itself.” (internal quotation marks omitted)).

Far from placing a durational limit on Kamehameha’s
use of race as a dispositive admissions factor, the majority
actually sanctions the use of race in perpetuity.  For ex-
ample, since few, if any, private parties will be able to cor-
rect “significant imbalances in educational achievement” in
the entire “target population” through their own individual
action, the majority’s standard effectively issues private
schools a license to engage in perpetual racial discrimina-
tion.  Because such a limitless use of race in determining
admissions contravenes precedent, the majority’s retooling
of Johnson and Weber’s third factor is also unsound.

B Applying the Majority’s Standard to Kamehameha

Even if I were to agree with the majority’s modifica-
tions to the Supreme Court’s Title VII standard, I could not
agree with its application of that standard in this case.

1. A Manifest Imbalance Presently Affecting the
Target Population

Under the majority’s modified first factor, “to justify a
remedial racial preference, a private school must demon-
strate that specific, significant imbalances in educational
achievement presently affect the target population” in the
relevant community.  Maj. Op. [26a].  I have explained
above in Part I.A.1. why the majority’s test is fundamentally
flawed and conflicts with precedent.  The majority’s mod-
ifications—eliminating any focus on the schools’ own pop-
ulation and any reliance on historical practices—relieves
Kamehameha of the burden of demonstrating its policy is
limited in scope and duration.  For the reasons I explain in
the next two sections, Kamehameha’s affirmative action
program fails both inquiries.  Nevertheless, under the ma-
jority’s modest thesis, Kamehameha’s admissions policy
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arguably survives the first revised factor because it is clear
that Native Hawaiians suffer from significant imbalances
in educational achievement relative to most other ethnic
groups in Hawaii.

2. Unnecessarily Trammel the Rights of the Non-
Preferred Racial Group

Under the majority’s second prong, “we ask whether,
within the relevant community of Hawaii, the Kamehame-
ha Schools’ admissions policy unnecessarily trammels the
rights of the non-preferred class, that is, students with no
Hawaiian ancestry or creates an absolute bar to their ad-
vancement.”  Maj. Op. at [29a].  The majority holds that
Kamehameha does not run afoul of this prong because:
(1) “[t]he history of Native Hawaiians and of Kamehameha
Schools has certain unique features that Congress has ac-
knowledged”; (2) “nothing in the record suggests that educa-
tional opportunities in Hawaii are deficient for [non-Native
Hawaiian] students”; (3) non-Native Hawaiians have no
“legitimate, firmly rooted expectation of admission to the
Schools”; and (4) “Kamehameha allows all students to apply
for admission,” though “once the applications are received,
the Schools consider the ethnic background of the students
and admit qualified children with Native Hawaiian ancestry
before admitting children with no such ancestry.”  Maj. Op.
at [29a-31a].   None of these explanations is sufficient to
justify Kamehameha’s admissions policy even under the re-
vised standard.

For example, the majority’s first finding is irrelevant.
The mere fact that “Congress admitted that the United
States was responsible, in part, for the overthrow of the
Hawaiian monarchy” and that Congress has recognized “the
challenge faced by Native Hawaiians in the educational
arena” and has urged Kamehameha to “redouble its efforts
to educate Native Hawaiian children,” Maj. Op. at [31a]
(quoting H.R. REP. NO. 107-63(I), at 333 (2001)), says abso-
lutely nothing about whether Kamehameha’s policy unnec-
essarily trammels rights or creates an absolute bar.  More-
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8 Indeed, considered in total, the paragraph that the majority re-
lies on provides remarkably little support for its position:

The Committee has also eliminated [certain of] the Native
Hawaiian specific programs formerly authorized . . . .  The
Committee’s rationale for repealing these programs is the
fact that similar assistance is available to all students, in-
cluding Native Hawaiians, under [other federal] programs
. . . .  Unlike other indigenous populations, Native Hawaii-
ans have a trust, established by the last Hawaiian princess,
which exists solely to educate Native Hawaiian children.
The Bishop Trust is currently one of the largest charitable
trusts in the world, valued in excess of $ 10 billion, and
holds approximately 8 percent of all land in the State of
Hawaii as well as a 10 percent share of Goldman Sachs. The
Committee urges the Trust to redouble its efforts to educate
Native Hawaiian children. The Committee also believes
that these children should be given the same opportunities
afforded to all of our children under the programs author-
ized in this and other acts.

H.R. REP. NO. 107-63(I), at 333 (2001).

over, the statements the majority relies on also say nothing
about whether Congress has ever been aware of Kameha-
meha’s no non-Native Hawaiians policy, let alone endorsed
it.  Indeed, it is unreasonable to conclude, as the majority
does, that by briefly endorsing the schools’ larger educa-
tional goals in a committee report that does not even accom-
pany a piece of legislation, Congress intended to sanction
the requirements of an otherwise infirm affirmative action
plan.8

The majority’s second finding—that non-Native Haw-
aiians have other educational opportunities—also fails to
justify the majority’s holding that Kamehameha’s admis-
sions policy does not create an absolute bar or trammel the
rights of the non-preferred race.  In fact, as I have previ-
ously discussed, at pp. [64a-68a], supra, I believe that con-
sidering non-Native Hawaiians’ alternatives in this way is
unsound under prevailing civil rights case law.  But even
neglecting that fact, such reliance is particularly problem-
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9 Moreover, the majority ignores what Johnson actually said. The
plaintiff in that case was eligible for promotion but he had to com-
pete with seven other applicants who could have been promoted
over him. 480 U.S. at 638. Accordingly, he did not have a “firmly
rooted expectation” in the position he was denied. Id. (“[P]etitioner
had no absolute entitlement to the road dispatcher position. Seven
of the applicants were classified as qualified and eligible, and the
Agency Director was authorized to promote any of the seven. Thus,
denial of the promotion unsettled no legitimate, firmly rooted
expectation on the part of petitioner.” (emphasis added)). Nowhere
did Johnson hold, as the majority concludes, however, that know-
ledge of a long-standing discriminatory policy justifies discrimi-
natory decisions made pursuant to that policy.

atic here.  Kamehameha has an illustrious network of alum-
ni and a record of success that exceeds that of any other
school in Hawaii.  The tremendous trust corpus of the
Bishop Foundation enables Kamehameha to offer this excel-
lent education at a severely discounted price; as the major-
ity notes, the cost of educating each student approaches
$20,000 annually, but tuition at Kamehameha is less than
10% of this figure, and most students receive financial aid.
See Maj. Op. at [7a-8a].  No other school in Hawaii offers the
same benefits at such low cost.  Thus, the majority’s second
justification flies in the face of logic and cannot justify the
majority’s holding.

I find the majority’s next finding—that because for the
last “118 years, the Schools’ admissions policy . . . has re-
mained constant,” non-Native Hawaiians have no “legiti-
mate, firmly rooted expectation of admission to the Schools,”
Maj. Op. at [31a] (citation omitted)—to be unavailing.9  In
other words, according to the majority, because non-Native
Hawaiians have been discriminated against on the basis of
their race for a long time, they have no cause of action under
§ 1981.  This view is contrary to history and logic.  Perhaps
more than any other enactments in our history, the Four-
teenth Amendment and the civil rights acts unsettled the
expectations of an entire nation accustomed to judging
people by their race.  Surely the schools in Runyon would
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have found no defense by arguing that their exclusionary
policies were open and notorious and that African-American
students had “no expectation of admission to the Schools.”
Maj. Op. at [31a].  Advising non-Native Hawaiians that they
have no possibility of admission to Kamehameha may settle
their expectations, but it does not—for that reason—make
the policy lawful.

Lastly, the majority’s final justification for holding
that Kamehameha’s admissions policy does not unnecessar-
ily trammel rights or create an absolute bar is absolutely
wrong.  The majority begins by noting that “[t]he Kame-
hameha Schools allow all students to apply for admission.
But once the applications are received, the Schools consider
the ethnic background of the students and admit qualified
children with Native Hawaiian ancestry before admitting
children with no such ancestry.”  Maj. Op. at [29a]; accord
id. at [32a] (noting, “if qualified students with Native Haw-
aiian ancestry do not apply to the School in sufficient num-
bers to fill the spots available, as happened in one recent
year, the Schools’ policy is to open admissions to any quali-
fied candidate. (footnote omitted) (emphasis added)).  The
majority then notes, in a bit of an understatement, that,
“[b]ecause the pool of qualified potential students with Na-
tive Hawaiian blood greatly outnumbers the available slots
at the Schools, non-Native Hawaiians generally are not ad-
mitted.”  Id. at [29a-30a].  Highlighting the understated
nature of its conclusion, the majority then proceeds to drop
a footnote explaining that its euphemistic phrase “generally
are not admitted” means that, from 1962 until 2002, Kame-
hameha admitted exactly one student who was not of Native
Hawaiian descent.  Id. at [30a] n.10.

Proceeding as if its statement that Kamehameha gen-
erally does not admit non-Native Hawaiians proves that
Kamehameha’s policy is not an absolute bar, the majority
entirely neglects to mention the circumstances surrounding
the admission of that lone non-Native Hawaiian student.
Because those circumstances speak volumes about Kame-
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10 I note that in 2003, Kamehameha admitted a student to its sev-
enth grade class whose application identified his maternal grand-
father as Native Hawaiian. One week before school was set to
begin, Kamehameha learned that the student’s mother was ad-
opted and probably lacked biological Hawaiian ancestry. Kameha-
meha immediately rescinded the student’s acceptance. Ultimately,
Kamehameha settled the case and agreed to allow the student to
complete his education at Kamehameha. See David Waite, Boy
Sues Kamehameha, HONOLULU ADVERTISER, Aug. 19, 2003, at 1B;

(continued...)

hameha’s policy, however, they deserve an extended dis-
cussion.

In 1962, Kamehameha reversed its previous policy of
allowing the children of faculty members to attend.  There-
after, the school did not admit a single non-Native Hawaii-
an student until 2002, when it admitted one non-Native
Hawaiian student to its Maui campus.  In response to a
firestorm of protests following that decision, Kamehameha’s
trustees repeatedly apologized to the Native Hawaiian
community, stated that the “situation” had “brought the
problems with the admissions process into sharp focus,”
Members of Trs. of Kamehameha Sch., Kamehameha’s Pol-
icy Will Remain, HONOLULU ADVERTISER, July 27, 2002,
and acknowledged that they had “screwed up major,” Rick
Daysog, Angry Ohana Grills Trustees, HONOLULU STAR-
BULLETIN, July 16, 2002.  “As a result,” the trustees
“pledged to . . . carefully review [Kamehameha’s] admis-
sions process,” Members of Bd. of Trs. of Kamehameha Sch.,
supra, presumably to prevent such a “situation” from hap-
pening again.

Far from an empty promise, Kamehameha promptly
made several significant changes to its admission practices.
First, it created the Ho’oulu Hawaiian Data Center to dev-
elop a Native Hawaiian registry and certify the Hawaiian
ancestry of the schools’ applicants; to be considered under
the school’s preference policy, an applicant’s ancestry must
now be verified by the data center.10  Second, Kamehameha
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10 (...continued)
David Waite & Vicki Viotti, Kamehameha Settles Kaua’i Boy’s
Lawsuit, HONOLULU ADVERTISER, Nov. 29, 2003, at 1A; see also
Vicki Viotti & Mike Gordon, Kamehameha Settlement OK’d, HON-
OLULU ADVERTISER, Dec. 5, 2003, at 1B (stating that the district
court indicated it believed that, legally, the boy was Native Haw-
aiian).
11 Kamehameha’s flagship campus on O’ahu receives approxi-
mately ten applications for every available opening, so reducing
its applicant pool did not present the danger that the school would
not receive enough qualified Native Hawaiian applicants.

temporarily waived application fees for its Maui and Big
Island campuses in order to induce more Native Hawaiians
to apply for admission.  Third, Kamehameha further in-
creased the number of Native Hawaiians applying to its Big
Island campus by allowing certain students, who had previ-
ously only been eligible for admission to its main campus in
O’ahu, to apply for admission at the Big Island campus.11

Fourth, Kamehameha also ceased its preliminary screening
for O’ahu and Big Island applicants.

And fifth, Kamehameha ceased using a minimum scor-
ing threshold to evaluate applicants.  Since 1989, Kameha-
meha had required applicants to achieve a minimum com-
posite score on an admissions test in order to be deemed
“qualified applicants.”  Vicki Viotti, Kamehameha Stand-
ards Debated, HONOLULU ADVERTISER, Nov. 17, 2003, at 1B.
Though that test was hardly an impediment to the school’s
preference policy—as 2002 marked the first time in four
decades that the school had space to admit a non-Native
Hawaiian student—it did at least provide an objective way
to measure the number of qualified Native Hawaiian appli-
cants.  By eliminating that test, however, Kamehameha did
away with that objective measure, while leaving in place
“Kamehameha Schools’ admissions policy . . . to give pre-
ference to applicants of Hawaiian ancestry to the extent
permitted by law.”  Kamehameha Schools Admissions Of-
fice, Main Page, http://www.ksbe.edu/admissions/mainpage.
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html (last visited Sep. 7, 2006). Thus, because that policy
provides no objective guidance whatsoever, Kamehameha’s
decision leaves it free to restrict admission solely to Native
Hawaiian children, and as the trustees promised, Kame-
hameha need never admit a non-Native Hawaiian applicant
again.  This description is not meant to criticize Kameha-
meha’s noble mission to help Native Hawaiians receive a
quality education, but only to demonstrate that its current
policy—contrary to the majority’s creative characterization
—does pose an absolute bar to the admittance of any non-
Native Hawaiian students.  And, such bar violates section
1981.

3. Do No More Than Is Necessary to Correct a Man-
ifest Imbalance

Similarly, I must dissent from the majority’s analysis
under its third prong.  Under that prong, as modified by the
majority, Kamehameha’s “admissions policy must do no
more than is necessary to correct the manifest imbalance
suffered by students of Native Hawaiian ancestry.”  Maj.
Op. at [32a].  To hold that Kamehameha’s admissions policy
survives this factor, the majority asserts that Kamehame-
ha’s policy is both flexible and limited.  Id. at [32a-33a].  As
for the former, the majority finds that Kamehameha’s ad-
missions policy “does not do more than is necessary” be-
cause that “policy is not fixed but changes as the capacity of
the Schools’ programs increases and as the well-being of the
Native Hawaiian community rises.”  Maj. Op. at [32a-33a].
The majority fails to provide any support for that conclu-
sion, and that lack of support is far from surprising given
that, as demonstrated above, Kamehameha has only made
its race based admissions program more rigid, see supra at
[75a-76a].

The majority also finds that Kamehameha’s admissions
policy is “limited in duration” by the fact that “if qualified
students with Native Hawaiian ancestry do not apply to the
School in sufficient numbers to fill the spots available, as
happened in one recent year, the Schools’ policy is to open
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12 Moreover, Kamehameha’s own admissions policy may help per-
petuate that policy indefinitely.  Because Kamehameha bases its
admissions decisions heavily on an applicant’s prior academic
performance it selects the highest-performing Native Hawaiian
students from the public school population, and that necessarily
depresses that population’s average performance in public schools.
See Vicki Viotti, Kamehameha Standards Debated, HONOLULU
ADVERTISER, Nov. 17, 2003, at 1B.  By continually passing over
the lower performers, the Native Hawaiian population will likely
continue to underperform in public schools relative to its peers.  If
“preference [may] be given . . . for so long as is necessary to rem-
edy the current educational effects,” Maj Op. at [32a], Kameha-
meha’s policy has no reasonable end in sight.

admissions to any qualified candidate” and the admissions
policy will end when “the current educational effects of past,
private and government-sponsored discrimination and of
social and economic deprivation” end.  Maj. Op. at [32a]
(footnote omitted).  Because, as the majority candidly con-
cedes, “there are many more qualified students of Hawaiian
ancestry than there are available places at the Schools,” id.
at [8a], and Kamehameha altered its admissions criteria in
response to what “happened in one recent year,” id. at [32a],
it is unclear whether Kamehameha will ever admit another
non-Native Hawaiian student, let alone end its racially ex-
clusive admissions policy.  I cannot understand how Kame-
hameha’s policy can reasonably be described as “limited in
duration.”12

As Kamehameha’s own trustees put it, “[Our policy]
must remain [in place] until Hawaiians are leading in
scholastic achievement, until they are underrepresented in
prisons and homeless shelters, until their well-being is
restored.”  Trs. of Kamehameha Sch., Kamehameha Schools’
Policy Advocates Social Justice, HONOLULU ADVERTISER,
Aug. 24, 2003.  And, according to its website, “Kamehameha
Schools’ mission is to fulfill Pauahi’s desire to create educa-
tional opportunities in perpetuity to improve the capability
and well-being of people of Hawaiian ancestry.”  See Kame-
hameha Schools Admissions Office, Main Page, http://www.
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ksbe.edu/admissions/mainpage.html (last visited Sep. 7,
2006).  Because such a perpetual use of race in admissions
has no limit, I cannot join the majority in holding that Ka-
mehameha’s admissions policy does no more than is neces-
sary and therefore survives the modified third factor.

* * * * *

The Supreme Court has long warned that “[c]lassifi-
cations of [persons] solely on the basis of race . . . threaten
to stigmatize individuals by reason of their membership in
a racial group and to incite racial hostility.”  Shaw v. Reno,
509 U.S. 630, 643 (1993) (citations omitted).  And as we
have stated, “race-conscious programs must be designed to
minimize—if not avoid—burdens upon nonculpable third
parties.”  Coral Constr. Co. v. King County, 941 F.2d 910,
917 (9th Cir. 1991).  Nothing in the majority’s opinion re-
assures me that Kamehameha has made that effort, and I
must dissent from the majority’s analysis.

II.  CONGRESSIONAL EXEMPTION OF
KAMEHAMEHA FROM § 1981

As an additional justification for its decision, the ma-
jority asserts that Kamehameha’s policy does not violate
§ 1981 because Congress implicitly exempted racial prefer-
ences for Native Hawaiians from § 1981’s coverage.  The
majority, joined to some extent by Judge Fletcher’s concur-
rence, accomplishes this with three premises:  First, the
majority reasons that because § 1981 was enacted in 1870,
prior to the acquisition of Hawaii, “Congress could not have
had any conscious intention as to how [§ 1981] would apply
in Hawaii.”  Maj. Op. at [34a].  Second, “Congress reenacted
§ 1981 in 1991.”  Id. at [37a].  Third, “Congress has passed
[legislation] specifically affecting Native Hawaiians both
before and after 1991,” and to read these acts “consistently
with the revised version of § 1981,” we must read an exemp-
tion for Native Hawaiians into § 1981.  Id. at [35a].  Indeed,
according to the majority, this is “the most plausible read-
ing of § 1981.”  Id. at [38a].



80a

Each of the majority’s premises is either demonstrably
wrong or utterly irrelevant.  First, the majority’s claim that
“Congress could not have had any conscious intention as to
how [§ 1981] would apply in Hawaii” is just plain wrong.
Maj. Op. at [34a].  As the majority observes, when Congress
first enacted § 1981 as part of the Civil Rights Act of 1870,
the Hawaiian Islands were still a sovereign kingdom whose
people remained outside the jurisdiction of the United
States.  The United States did not annex Hawaii until the
1890s.  See Maj. Op. at [5a, 34a].  It is clear, then, that Con-
gress could not have initially intended either to cover or to
exempt Native Hawaiians from § 1981’s provisions.  But
nothing more can be gleaned from this fact.  The majority
reads a different point into this history:  That we do not
know how Congress intended § 1981 to apply in Hawaii.
This is nonsensical and flies in the face of, among other
things, § 1981 itself, the Hawaiian Statehood Act, the equal
footing doctrine, and the Supremacy Clause.

Hawaii and its citizens have been subject to § 1981
since Hawaii became a territory because § 1981 applies to
“[a]ll persons with the jurisdiction of the United States,”
including “every State and Territory.”  42 U.S.C. § 1981(a)
(2000).  Congress reaffirmed this when Hawaii became a
state in 1959 and joined the Union with all of the privileges
and duties of all of the other states, that is, on an “equal
footing,” as if it had joined the Union at its founding.  See
Alaska v. United States, 545 U.S. 75, ___, 125 S. Ct. 2137,
2143 (2005); United States v. Texas, 339 U.S. 707, 716-20
(1950).  As a new state, Hawaii and its citizens became sub-
ject to all laws of the United States, including § 1981.  See
U.S. CONST. art. VI, cl. 2 (“The Constitution, and the Laws
of the United States which shall be made in Pursuance
thereof . . . shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby . . . .”).  This
was made express in the Hawaiian Statehood Act, which
provided that “the laws of the United States shall have the
same force and effect within [Hawaii] as elsewhere with-
in the United States.”  Pub. L. No. 86-3, § 15, 73 Stat. 11
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13 Section 1981, as amended, now reads in its entirety:
(a) Statement of equal rights
All persons within the jurisdiction of the United States shall
have the same right in every State and Territory to make
and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for

(continued...)

(1959).  See also Calkin v. Cocke, 55 U.S. 227, 235-36 (1852);
Benner v. Porter, 50 U.S. 235, 243 (1850).  In other words,
§ 1981 has long applied in Hawaii and on exactly the same
terms as it applies elsewhere within the United States.

Second, building from its first faulty premise, the ma-
jority insists that § 1981 was “reenacted” in 1991.  See Maj.
Op. at [34a] (“The 1991 amendments are . . . the only[] time
since Hawaii became a state that Congress has reenacted
§ 1981.” (emphasis added); id. at [34a] (“Congress . . . re-
enacted § 1981 in 1991.”); id. at [35a] (“. . . the pre-1991
statutory landscape . . . informs us about what Congress
had in mind when it reenacted § 1981”); id. at [37a] (“. . .
Congress reenacted § 1981 in 1991.”); see also Conc. Op.
at [45a] (“In 1991, Congress revised and reenacted § 1981
. . .”); id. at [47a] (“When Congress reenacted § 1981 . . .”).
It wasn’t.  Rather, § 1981 was amended in 1991 by adding
two provisions; not one word of § 1981’s original text was
touched by those amendments.  Indeed, every word that
Congress wrote in 1870 and that was codified in 1874—and
was there in 1898 when Hawaii was annexed and in 1959
when Hawaii became a state—is still there.

In 1991, Congress amended § 1981 in two respects:  It
codified the Court’s holding in Runyon that § 1981 applies
to discrimination by private actors, see 42 U.S.C. § 1981(c),
and it statutorily overruled the Court’s holding in Patterson
v. McLean Credit Union, 491 U.S. 164 (1989), that § 1981
does not extend to post-contract-formation conduct, such as
the imposition of discriminatory working conditions, see 42
U.S.C. § 1981(b).13  See also Jones v. R.R. Donnelley & Sons
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13 (...continued)
the security of persons and property as is enjoyed by white
citizens, and shall be subject to like punishment, pains, pen-
alties, taxes, licenses, and exactions of every kind, and to no
other.
(b) “Make and enforce contracts” defined
For purposes of this section, the term “make and enforce
contracts” includes the making, performance, modification,
and termination of contracts, and the enjoyment of all ben-
efits, privileges, terms, and conditions of the contractual re-
lationship.
(c) Protection against impairment
The rights protected by this section are protected against
impairment by nongovernmental discrimination and im-
pairment under color of State law.

14 Judge Fletcher argues that the 1991 amendments were critical
because “[i]t was not until the 1991 amendments to § 1981 that
Congress specified that it intend[ed] courts to apply the statute to

(continued...)

Co., 541 U.S. 369, 373 (2004) (“In 1991, . . . Congress re-
sponded to Patterson by adding a new subsection to § 1981
that defines the term ‘make and enforce contracts’ to include
the ‘termination of contracts and the enjoyment of all ben-
efits, privileges, terms, and conditions of the contractual
relationship.’ ”); H.R. REP. NO. 102-40, 102d Cong., 1st Sess.,
pt. II, at 37 (1991) (“[Subsection (b)] overrules Patterson by
adding a new subsection to Section 1981 . . . .  [Subsection
(c)] is intended to codify Runyon v. McCrary.”).  The ma-
jority does not argue that either of those amendments ex-
empted Native Hawaiians, and the 1991 Amendments did
not alter subsection (a) (except to add the “(a)” and the
heading), which continues to state that the protections of
§ 1981 apply to “[a]ll persons within the jurisdiction of the
United States.”  There is absolutely no indication in the
1991 amendments or their legislative history that Congress
intended to exempt racial preferences for Native Hawaiians
from § 1981’s broad coverage.14
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14 (...continued)
substantive discrimination by private actors.” Conc. Op. at [47a].
It is true that Congress made clear in what is now 42 U.S.C.
§ 1981(c) that § 1981(a) applies to private entities. But in enacting
that provision, Congress merely codified the Court’s holding in
Runyon that § 1981 reached private conduct under the Thirteenth
Amendment. See Runyon, 427 U.S. at 168 n.8; see also Jones v.
Alfred H. Mayer Co., 392 U.S. 409, 423-24, 437, 440 (1968) (so
holding with respect to 42 U.S.C. § 1982). We never questioned,
post-Runyon and pre-1991, that § 1981 reached private conduct.
See, e.g., Evans v. McKay, 869 F.2d 1341, 1344 (9th Cir. 1989)
(“Section 1981 prohibits private racial discrimination against
white persons as well as against nonwhites.” (emphasis added));
Bonilla v. Oakland Scavenger Co., 697 F.2d 1297, 1299 n.4 (9th
Cir. 1982) (“[I]t is clear that Section 1981 extends to private con-
duct as well as state action . . . .”).

Third, the majority points to a variety of other statutes
that Congress passed before and after 1991 which favor
Native Hawaiians.  See Maj. Op. at [35a-37a]; see also Conc.
Op. at [45a-47a].  It is beyond dispute that Congress has
enacted numerous statutes providing separate benefit pro-
grams for Native Hawaiians, but nothing in those acts says
anything about § 1981, much less exempts Native Hawaii-
ans from its coverage.  See, e.g., Hawaiian Homes Com-
mission Act § 1 et seq., 42 Stat. 108 (1920) (setting aside
approximately 200,000 acres and establishing a program of
loans and long-term leases for the benefit of Native Hawaii-
ans); Department of Defense Appropriations Act, Pub. L.
No. 103-335, 108 Stat. 2599, 2652 (1994) (“In entering into
contracts with private entities to carry out environmental
restoration and remediation of Kaho‘olawe Island . . . the
Secretary of the Navy shall . . . give especial preference to
businesses owned by Native Hawaiians . . . .”); Native Haw-
aiian Education Act, 20 U.S.C. § 7512(13) et seq. (2002) (es-
tablishing programs to facilitate the education of Native
Hawaiians and asserting a “political relationship between
the United States and the Native Hawaiian people”); Native
American Graves Protection and Repatriation Act, 25 U.S.C.
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§ 3001 et seq. (2002) (extending protection to American
Indian and Native Hawaiian burial sites); Native Haw-
aiian Health Care Improvement Act of 1992, 42 U.S.C.
§ 11701(17) et seq. (1992) (creating a number of programs
aimed at improving health care for Native Hawaiians and
stating, “[t]he authority of the Congress under the United
States Constitution to legislate in matters affecting the ab-
original or indigenous peoples of the United States includes
the authority to legislate in matters affecting the native
peoples of Alaska and Hawaii”); Hawaiian Homelands
Homeownership Act of 2000, Pub. L. No. 106-569, §§ 511-
514, 114 Stat. 2944, 2966-67, 2990 (2000) (providing gov-
ernmental loan guarantees “to Native Hawaiian families
who otherwise could not acquire housing financing”); Na-
tional Historic Preservation Act, 16 U.S.C. § 470-1(2) (1992)
(stating that its purpose was to “provide leadership in the
preservation of the prehistoric and historic resources of the
United States and of the international community of na-
tions and in the administration of the national preservation
program in partnership with States, Indian tribes, Native
Hawaiians, and local governments”); National Museum of
the American Indian Act, 20 U.S.C. § 80q-8 (1989) (provid-
ing for the return of Native Hawaiian human remains and
funerary objects as well as the creation of a museum ex-
clusively for the preservation and study of the history and
artifacts of Native Americans); Drug Abuse Prevention,
Treatment and Rehabilitation Act, 21 U.S.C. § 1177(d)
(1983) (involving grant applications aimed at combating
drug abuse and providing:  “The Secretary shall encourage
the submission of and give special consideration to appli-
cations under this section to programs and projects aimed
at underserved populations such as racial and ethnic mi-
norities, Native Americans (including Native Hawaiians
and Native American Pacific Islanders), youth, the elderly,
women, handicapped individuals, and families of drug
abusers.”); Native American Languages Act, 25 U.S.C.
§§ 2901-06 (1990) (including Native Hawaiian languages in
the ambit of Native American languages accorded statutory
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protection); Workforce Investment Act of 1998, 29 U.S.C.
§ 2911(a) (1998) (“The purpose of this section is to support
employment and training activities for Indian, Alaska Na-
tive, and Native Hawaiian individuals”); American Indian
Religious Freedom Act, 42 U.S.C. § 1996 (1978) (“[I]t shall
be the policy of the United States to protect and preserve for
American Indians their inherent right of freedom to believe,
express, and exercise the traditional religions of the Amer-
ican Indian, Eskimo, Aleut, and Native Hawaiians, includ-
ing but not limited to access to sites, use and possession of
sacred objects, and the freedom to worship through cere-
monials and traditional rites.”); Native American Programs
Act of 1974, 42 U.S.C. §§ 2991-92, 2991a (1975) (including
Native Hawaiians in a variety of Native American financial
and cultural benefit programs:  “The purpose of this sub-
chapter is to promote the goal of economic and social self-
sufficiency for American Indians, Native Hawaiians, other
Native American Pacific Islanders (including American
Samoan Natives), and Alaska Natives.”); Comprehensive
Alcohol Abuse and Alcoholism Prevention, Treatment, and
Rehabilitation Act, 42 U.S.C. § 4577(c)(4) (1983) (giving
preference to grant applications aimed at combating drug
abuse:  “The Secretary shall encourage the submission of
and give special consideration to applications under this
section for programs and projects aimed at underserved
populations such as racial and ethnic minorities, Native
Americans (including Native Hawaiians and Native Amer-
ican Pacific Islanders), youth, the elderly, women, handi-
capped individuals, public inebriates, and families of alco-
holics.”); 20 U.S.C. § 4441 (1986) (providing funding for
Native Hawaiian and Alaska Native arts and cultural dev-
elopment); Older Americans Act of 1965, 42 U.S.C. § 3001 et
seq., 45 C.F.R. § 1328.1 (1988) (establishing a “program . . .
to meet the unique needs and circumstances of Older Haw-
aiian Natives”).

The scope of those enactments further underscores the
fact that they could not have created a Native Hawaiian
exemption from § 1981.  Take, for example, the Hawkins-
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15 Whether Congress appropriated money to Kamehameha has no
bearing on whether it thought that Kamehameha was in compli-
ance with a wholly unrelated statute. It is easy to generate exam-
ples which clearly illustrate this:  Before 2003, professors at the
University of Michigan received numerous federal grants from the
National Institutes of Health and the National Science Founda-
tion, but this did not indicate that either Congress or the Presi-
dent believed Michigan’s admissions policy was constitutional;
indeed, the Department of Justice filed amicus briefs in Gratz and
Grutter arguing just the opposite. Similarly, no one would argue
that Congress, by granting federal aid or favorable tax treatment
to certain corporations (such as Texaco), intended to grant those
corporations exemptions from federal antidiscrimination laws, cf.
Smith v. Texaco, Inc., 281 F.3d 477 (5th Cir. 2002). Nor would
anyone argue that Congress, by allocating funds to state or local
police departments, somehow evinces an intent to exempt such
departments from the purview of 42 U.S.C. § 1983. These exam-
ples clearly demonstrate both the absurdity and the danger in-
herent in using such unrelated statutes to draw broad conclusions
about Congress’s inner mind.

Stafford Amendments which both the majority and the con-
currence point to as evidence that Congress approved and
exempted Kamehameha’s admissions policy.  Maj. Op. at
[36a-37a]; Conc. Op. at [47a].  Those Amendments direct the
Secretary of Health and Human Services to “make grants to
the Kamehameha Schools/Bernice Pauahi Bishop Estate for
a demonstration program to provide Higher Education fel-
lowship assistance to Native Hawaiian students.”  Pub. L.
No. 100-297, tit. IV, § 4005(a), 102 Stat. 360 (1988).  A di-
rective to give Kamehameha a grant for a demonstration
program does not create an exemption from generally appli-
cable civil rights laws.15  Furthermore, nothing in Stafford-
Hawkins would be inconsistent with enforcement of § 1981
in this case.  In fact, it could not be since Congress repealed
the demonstration grant program before the sunset provi-
sion took effect, Pub. L. No. 103-382, tit. III, § 363, 108 Stat.
3975 (1994), and a current version of the act only mentions
Kamehameha in the findings of fact.  20 U.S.C. § 7512(16)
(2002).
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16 It is also worth noting, once again, that the Hawkins-Stafford
Amendments have been repealed.
17 Judge Fletcher also argues that, “[i]n order to hold for plaintiff
in this case, we would have to conclude that, Congress intended
[the 1991 amendments to § 1981] to invalidate, sub silentio, the
recently enacted legislation that provided loans and scholarships
exclusively to Native Hawaiians at Kamehameha Schools.”  Conc.
Op. at [47a]. Because § 1981, as set out above, has absolutely no-
thing to do with legislation providing loans and scholarships to
Native Hawaiians, that assertion is simply wrong.

Judge Fletcher goes a step farther than the majority,
arguing that the Hawkins-Stafford Amendments and the
Public Health Service Act “specifically directed Kameha-
meha Schools to do precisely what plaintiffs in this case say
is forbidden by § 1981.”  Conc. Op. at [47a].  I cannot see
how “ ‘mak[ing] grants to [Kamehameha] for a demonstra-
tion program to provide Higher Education fellowship assist-
ance to Native Hawaiian students’ ” or “ ‘provid[ing] funds to
[Kamehameha] for the purpose of providing scholarship as-
sistance’ to eligible Native Hawaiian students” constitutes
a specific instruction from Congress to Kamehameha to ap-
ply a racially exclusive admissions policy.  See Conc. Op. at
[47a] (quoting Pub. L. No. 100-297, tit. IV, § 4005(a), 102
Stat. at 360 (formerly codified at 20 U.S.C. § 4905(a)) (re-
pealed 1994) and citing Act of Nov. 29, 1990, Pub. L. No.
101-644, § 401, 104 Stat. 4662, 4668 (codified as amended at
42 U.S.C. § 254s)).16  Judge Fletcher’s conclusion is especi-
ally baffling because Congress never even mentioned Kame-
hameha’s admissions policy in either piece of legislation,
including the legislative history; in fact, there is nothing in
the congressional materials to even suggest that Congress
knew that Kamehameha’s admissions policy was racially
exclusive, let alone that Congress endorsed it.17

Additionally, the majority points to a House committee
report that “favorably mentioned the Bishop Trust and ex-
horted the Schools to ‘redouble [their] efforts to provide for
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Native Hawaiians.’ ”  Maj. Op. at [38a] (quoting H.R. REP.
NO. 107-63(I), at 333).  A committee report, however, says
nothing about how Congress as a whole views Kamehame-
ha’s admission policy.  This particular report is of no legis-
lative value whatsoever because it does not even accompany
an act; in other words, the committee’s resolution does not
even aspire to be legislative history.  Furthermore, a com-
mittee’s mere exhortation that Kamehameha should “re-
double [its] efforts to provide for Native Hawaiians,” id.,
does not, as the majority’s reasoning would have it, equal
legislation, duly enacted, that “Kamehameha may continue
to provide for Native Hawaiians, in violation of existing civil
rights laws, if necessary.”  In fact, there is absolutely no
evidence that either house of Congress, or even any subset
of its membership, knew about—let alone approved of—
Kamehameha’s absolute ban on non-Native Hawaiian stu-
dents.  Thus, the Hawkins-Stafford Amendments and the
House committee report do not operate as some kind of es-
toppel against applying generally applicable civil rights
laws to Native Hawaiians generally or to Kamehameha in
particular.

Finally, from this thin record, the majority concludes
that “the most plausible” way to harmonize these acts with
the “reenactment” of § 1981 is to infer that “Congress in-
tended that a preference for Native Hawaiians, in Hawaii,
by a Native Hawaiian organization, located on the Hawaiian
monarchy’s ancestral lands, be upheld.”  Maj. Op. at [38a].
Mere recitation of the conclusion should remind us of Jus-
tice Jackson’s “restricted railroad ticket, good for this day
and train only.”  Smith v. Allright, 321 U.S. 649, 669 (1944)
(Jackson, J., dissenting).  In any event, there is no need to
harmonize these statutes because there is no inconsistency.
A straightforward reading of § 1981 does not render any
other legislation nonsensical, void, or superfluous.  The fact
that Congress has passed some measures promoting Native
Hawaiian education says nothing about whether Congress
intended to exempt Native Hawaiian schools from § 1981;
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18 The majority’s reliance on Runyon in this instance is misplaced.
See Maj. Op. at [35a] (“In Runyon, for instance, the Court relied on
Congress’ enactment of the Civil Rights Act of 1964 and other civil
rights legislation in concluding that Congress must have intended
§ 1981 to reach private acts of discrimination.”). Runyon discussed
the passage of the Equal Employment Opportunity Act of 1972
because, while considering that act, Congress specifically consid-
ered repealing § 1981 to the extent that it applied to racial dis-
crimination by private employers. See 427 U.S. at 173-75. The
Runyon Court was considering whether § 1981 applied to private
acts of racial discrimination, and that debate provided clear evi-
dence that Congress believed that § 1981 applied to contracts be-
tween private parties. Runyon provides no support for inferring an
exception for Native Hawaiians in § 1981 merely because Con-
gress has “provide[d] specifically for their welfare in a number of
different contexts.” Maj. Op. at [36a].

there is no legislative conflict to reconcile.18  See Morton v.
Mancari, 417 U.S. 535, 551 (1974) (“The courts are not at
liberty to pick and choose among congressional enactments,
and when two statutes are capable of co-existence, it is the
duty of the courts, absent a clearly expressed congressional
intention to the contrary, to regard each as effective.”).

Unfortunately, the majority’s reasoning reaches far
beyond Kamehameha, and in finding that Native Hawaiians
preferences are exempt from § 1981, the majority holds that
by amending that statute in 1991, Congress narrowed the
scope of one of our oldest and most enduring civil rights
statutes.  See Maj. Op. at [34a-36a] (using the enactments
outlined above to “interpret[] the scope of § 1981”).  More-
over, the majority’s focus on what Congress may have been
thinking ignores what Congress actually did:  It passed
§ 1981, a nondiscrimination law of general applicability.
Section 1981, on its face, clearly does not create any exemp-
tions for Native Hawaiians; thus, whether or not Congress
meant to create such an exemption—and again, there is ab-
solutely no indication that it intended to do so—it certainly
did not create such an exception.  Cf. Williams v. Babbitt,
115 F.3d 657, 660 (9th Cir. 1997) (“Congress may well have
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19 The majority’s new statutory metaphysics raises far more ques-
tions than it answers:  How many provisions favoring Native Haw-
aiians must Congress pass before we will imply an exemption to
§ 1981? Would one act favoring Native Hawaiians somehow estab-

(continued...)

thought that, by passing the [Reindeer Industry] Act, it was
effectively precluding anyone other than natives from enter-
ing the reindeer business.  Nevertheless, nothing in the Act
actually prohibits nonnatives from entering the Reindeer
business . . . .”).

To my mind, the disparate statutes favoring Native
Hawaiians that the majority relies on demonstrate a differ-
ent point altogether:  That when Congress wishes to give
Native Hawaiians special treatment, it knows how to do so
—and it is not shy about it.  Cf. Malabed v. N. Slope Bor-
ough, 335 F.3d 864, 872 (9th Cir. 2003) (“The existence of
express preference programs created by Congress supports
our conclusion . . . .   [T]hey show that when Congress wants
to authorize or require Native [American] hiring prefer-
ences, it knows how to do so.”); Dawavendewa v. Salt River
Project Agric. Improvement & Power Dist., 154 F.3d 1117,
1123 (9th Cir. 1998) (“The fact that Congress now requires
a narrowly defined set of contracts to honor local tribal pre-
ference policies not only fails to support the argument that
it intended to accomplish that same objective in 1964 when
passing Title VII, but it suggests quite the opposite proposi-
tion.  It shows us that when Congress wishes to allow tribal
preferences, it adopts an appropriate amendment to the
applicable statute.”); Williams, 115 F.3d at 661 (“[T]he total
and perpetual exclusion of a majority of the population . . .
from a particular enterprise is the kind of significant fea-
ture we would normally expect Congress to spell out if that
were its intent.”).  Nothing in the statutory language or leg-
islative history of § 1981 even hints that Congress wanted
to exempt Native Hawaiian preferences from its provisions.
Finding an exemption here is beyond any accepted method
of statutory interpretation.19
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19 (...continued)
lish a lower level of scrutiny for Native Hawaiian preferences, and
a subsequent act completely exempt such preferences—or was
the exemption granted in one fell swoop? How might Congress go
about removing this exemption; how many acts have to be re-
pealed in order to repeal this exemption? If Congress had wanted
Native Hawaiians to be covered by § 1981, must it have expressly
included them? Who else is exempted from § 1981 under the ma-
jority’s logic?

There is no end to this game.

If Congress wishes to exempt preferences for Native
Hawaiians from § 1981, it may do so.  Until then, however,
we ought to apply the law as written.  And as written,
§ 1981 clearly encompasses Kamehameha’s racially
exclusive admissions policy.

III.  NATIVE HAWAIIANS, MANCARI, AND THE
SPECIAL RELATIONSHIP DOCTRINE

Judge Fletcher raises an interesting variation on the
last argument.  Like the majority, the concurrence con-
cludes that racial preferences on behalf of Native Hawaiians
are exempt from § 1981.  However, Judge Fletcher arrives
at this result via a slightly different route:  First, he reasons
that Native Hawaiian status is both a political and a racial
classification.  Conc. Op. at [39a-40a].  He then suggests
that, under the “special relationship” doctrine, Congress
has given Native Hawaiians special benefits based on their
political status.  Id. at [40a-42a].  From that, Judge Fletcher
then postulates that because Congress has given Native
Hawaiians special benefits, it could not have intended to
prohibit private parties from doing the exact same thing.
Id. at [43a].  Thus, according to the concurrence, § 1981,
which prohibits racial preferences in private contracts, must
be read to exempt preferences on behalf of Native Hawaii-
ans.  Id. at [51a].

To establish his beginning premises, Judge Fletcher
must rely on Morton v. Mancari, 417 U.S. 535 (1974), which
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20 In light of the narrowness of the Mancari exception, which I
discuss below, it is easy to see why Kamehameha decided that it
was better off using its scarce brief space and oral argument time
to pursue other arguments.

created the “special relationship” doctrine.  In Mancari, the
Supreme Court held that the Bureau of Indian Affairs’s
(“BIA”) hiring preference for Native Americans did not con-
stitute racial discrimination.  417 U.S. at 553-54.  Instead,
the Court wrote that the preference was “not directed to-
wards a ‘racial’ group consisting of ‘Indians’; instead, it ap-
plies only to members of ‘federally recognized’ tribes.”  Id. at
553 n.24.  The Court concluded that this preference was
therefore not a racial preference at all, but instead a polit-
ical preference, and applied rational basis scrutiny.  Id.
Judge Fletcher would conclude that, under Mancari, Con-
gress has the power to exempt private parties’ racial pre-
ferences in favor of Native Hawaiians from the purview of
§ 1981.  Conc. Op. at [44a].

Before discussing the merits of the concurrence’s rea-
soning, I note that Kamehameha did not make this arg-
ument on appeal, and it was not briefed by either party.
Kamehameha did argue, as the majority concludes, that
preferences in favor of Native Hawaiians are exempt from
§ 1981; however, it did not base its argument on the special
trust doctrine espoused in Mancari.  In fact, Kamehameha’s
brief does not even cite Mancari.20  Because arguments not
made in a party’s appellate brief are waived, see Blanford v.
Sacramento County, 406 F.3d 1110, 1114 n.8 (9th Cir. 2005);
Paladin Assocs., Inc. v. Mont. Power Co., 328 F.3d 1145,
1164 (9th Cir. 2003), it is improper for the court to even
consider the argument raised by Judge Fletcher.

Nonetheless, turning to the merits, Judge Fletcher’s
argument puts more weight on Mancari than it can bear.
As I explain in greater detail below, the exception in Man-
cari is an exceedingly narrow one, limited to preferences
that are political not racial.  Second, Mancari’s special rela-
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tionship works only in those cases where Congress has for-
mally recognized the sovereignty of Native American tribes.
Despite opportunity to do so, Congress has never formally
recognized the sovereignty of Native Hawaiians.  Third,
even if Congress had recognized Native Hawaiians as a sov-
ereign body, the special relationship doctrine applies only
to preferences by the federal government or by the tribes
themselves.  It does not apply to private parties discrimi-
nating on the basis of tribal status; indeed, we have been
quite clear that such private racial discrimination remains
illegal.

First, Judge Fletcher agrees with the majority that
“ ‘Native Hawaiians’ . . . is a racial classification.”  Conc. Op.
at [39a]; see Maj. Op. at [16a] n.9.  But Judge Fletcher goes
one step further, suggesting that “ ‘Native Hawaiians’ is not
merely a racial classification,” but “also a political classifi-
cation.”  Id. at [39a-40a].  If Judge Fletcher is correct, this
case, from the outset, does not come within the special re-
lationship doctrine of Morton v. Mancari because Mancari
denied the very premise from which the concurring opinion
proceeds.  For instance, Mancari held that the BIA’s Native
American hiring preference “does not constitute ‘racial dis-
crimination.’ ”  417 U.S. at 553.  “Indeed, it is not even a
‘racial’ preference.”  Id.  As the Court explained:

The preference, as applied, is granted to Indians
not as a discrete racial group, but, rather, as
members of quasi-sovereign tribal entities whose
lives and activities are governed by the BIA in a
unique fashion.  In the sense that there is no
other group of people favored in this manner, the
legal status of the BIA is truly sui generis.

417 U.S. at 554 (citation omitted).  Moreover, in concluding
that the preference was political and not racial, the Court
relied on the fact that the beneficiaries were members of
federally recognized tribes:
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The preference is not directed towards a ‘racial’
group consisting of ‘Indians’; instead, it applies
only to members of ‘federally recognized tribes.’
This operates to exclude many individuals who
are racially to be classified as ‘Indians.’ In this
sense, the preference is political rather than ra-
cial in nature.

Id. at 553 n.24 (internal quotation marks omitted).  As the
Supreme Court explained in Rice v. Cayetano, “[a]lthough
the classification [in Mancari] had a racial component,
the Court found it important that the preference was not
directed towards a racial group consisting of Indians, but
rather only to members of federally recognized tribes.  In
this sense, the Court held, the preference was political
rather than racial in nature.”  528 U.S. 499, 519-20 (2000)
(citation and internal quotation marks omitted).

Here, Judge Fletcher agrees that, whatever else Ka-
mehameha’s admissions policy may be, it is a racial classi-
fication.  This fact places Kamehameha’s policy outside the
scope of Mancari’s holding.  The distinction is critical, be-
cause if a preference for Native Hawaiians were only polit-
ical and not racial, then § 1981, by its own terms, would not
apply.  No exemption from § 1981 would be necessary.  See
Sagana v. Tenorio, 384 F.3d 731, 738 (9th Cir. 2004) (“[T]he
guarantee that ‘all persons’ may enjoy the same rights that
‘white citizens’ enjoy does not protect against discrimination
on the basis of . . . political affiliation.”); Keating v. Carey,
706 F.2d 377, 384 (2d Cir. 1983) (“In light of the Court’s
interpretation, the legislative history, and the express lan-
guage of the statute, we hold that § 1981, however gener-
ously construed, does not prohibit discrimination on the
basis of political affiliation.”).

Further, Mancari was premised on actual federal rec-
ognition of Native American tribes.  See, e.g., 417 U.S. at
542 (emphasizing the BIA’s control over the “lives and des-
tinies of the federally recognized Indian tribes”) (emphasis
added); id. at 551 (“Resolution of the instant issue turns on
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21 There is currently legislation in Congress—part of an ongoing
effort—to extend formal recognition to Native Hawaiians.  See S.
147, 109th Cong. (2005); H.R. 309, 109th Cong. (2005).  Neither
house has taken any action to date.  Even if it were passed, how-
ever, there is cause to question whether such an act would be
within Congress’s constitutional power.  See Rice, 528 U.S. at 519
(“It is a matter of some dispute . . . whether Congress may treat
the native Hawaiians as it does the Indian tribes.”).  I decline to
decide this question here; thus, I will prospectively assume that
Congress has the power to formally recognize Native Hawaiians
and to treat them as any other federally recognized tribe.

the unique legal status of Indian tribes under federal law
and upon the plenary power of Congress, based on a history
of treaties and the assumption of a ‘guardian-ward’ status,
to legislate on behalf of federally recognized Indian tribes.”)
(emphasis added); id. at 553 n.24 (“The preference is not
directed towards a ‘racial’ group consisting of ‘Indians’; in-
stead, it applies only to members of ‘federally recognized’
tribes.”) (emphasis added); see also Rice, 528 U.S. at 519-20.

Native Hawaiians have never been accorded formal
recognition as a Native American tribe,21 and while the “spe-
cial trust relationship” between Congress and Native Haw-
aiians bears many similarities to the relationship between
Congress and Native American tribes, the two relationships
are not identical.  And, as we recently acknowledged, “ab-
sent federal recognition, tribes do not enjoy the same status,
rights, and privileges accorded federally recognized tribes.”
Kahawaiolaa v. Norton, 386 F.3d 1271, 1273 n.1 (9th Cir.
2004).  In fact, Congress has passed many statutes bene-
fitting Native American tribes that do not include Native
Hawaiians, or which distinguish them from Native Amer-
ican tribes.  See, e.g., Indian Self-Determination and Educa-
tion Assistance Act, 25 U.S.C. § 450 et seq. (2000) (defining
an “Indian” as “a person who is a member of [a federally
recognized] Indian tribe”); 25 U.S.C. § 3001(9), (10) (2000)
(defining Native American as “of, or relating to, a tribe,
people, or culture that is indigenous to the United States”
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22 Judge Fletcher’s concurrence cites two cases decided after Man-
cari which, he argues, eliminated the requirement for federal rec-
ognition:  United States v. John, 437 U.S. 634 (1978), and Dela-
ware Tribal Business Committee v. Weeks, 430 U.S. 73 (1977).  See
Conc. Op. at [41a-42a].  I disagree with the characterization of
these cases.  The first case, John, for example, did not even involve

(continued...)

and Native Hawaiian, by contrast, as “any individual who
is a descendant of the aboriginal people who, prior to 1778,
occupied and exercised sovereignty in the area that now
constitutes the State of Hawaii.”); see also Kahawaiolaa, 386
F.3d at 1282 (“[F]ederal benefits and entitlements for native
Hawaiians [are] different from [those] afforded federally
recognized Indian tribes . . . .”); id. (“Congress, because of
the unique history of Hawaii, has excluded [Native Haw-
aiians] from some statutes . . . .”); id. (“[M]any statutes dis-
tinguish between native Hawaiians and members of Indian
tribes.”).

We cannot usurp Congress’s power to grant or not
grant formal recognition to Native Hawaiians by simply
declaring that the “comparable” status of Native Hawaiians,
20 U.S.C. § 7512(12)(D), gives them tribal status.  Congress
has created a discrete process for recognizing Indian tribes
as tribes.  See Indian Reorganization Act, 25 U.S.C. § 461 et
seq.; see also 25 C.F.R. § 83.1 et seq. (1994) (Department of
Interior regulations).  Formal recognition as a tribe comes
with a bundle of privileges, including self-government, tribal
courts, control of Indian lands, and the power to tax.  See,
e.g., Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982);
Montana v. United States, 450 U.S. 544 (1981); Santa Clara
Pueblo v. Martinez, 436 U.S. 49 (1978).  None of these priv-
ileges have yet been afforded to Native Hawaiians, a judg-
ment we recently upheld in Kahawaiolaa v. Norton.  As we
concluded there, “in the end, we must commit this question
to Congress to apply its wisdom in deciding whether or not
native Hawaiians should be included among those eligible
to apply for federal tribal recognition.”  386 F.3d at 1283.22
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22 (...continued)
a Mancari issue but concerned whether certain lands constituted
“Indian country” for purpose of the Major Crimes Act.  See 18
U.S.C. § 1151; see also John, 437 U.S. at 635, 647-50.  Moreover,
because the tribe involved in John had been accorded federal rec-
ognition, reliance on that case to demonstrate that federal recogni-
tion is not necessary for the Mancari doctrine to apply is inappo-
site.  Id. at 650.  Similarly, Judge Fletcher’s reliance on Weeks is
misplaced.  In Weeks, the Supreme Court rejected an Equal Pro-
tection Clause challenge to Congress’s decision not to include the
descendants of members of a recognized tribe who had voluntarily
renounced their status in exchange for United States citizenship
from a compensation scheme that benefitted the descendants of
tribal members who had renounced their tribal status.  The op-
inion cites Mancari, but not for reasons important to the holding
of either case.  See 430 U.S. at 84, 85.  Neither John nor Weeks
modified Mancari’s holding, either explicitly or implicitly.

Finally, even if Congress had formally recognized Na-
tive Hawaiians, Mancari’s special status doctrine would
still not benefit Kamehameha because that doctrine does
not apply to private parties.  Mancari approved a Native
American hiring preference adopted by the BIA because of
the tribes’ capacity as “quasi-sovereign[s].”  Mancari, 417
U.S. at 554; see also Iowa Mut. Ins. Co. v. LaPlante, 480
U.S. 9, 14 (1987); Fisher v. Dist. Ct., 424 U.S. 382, 390-91
(1976).  The “special relationship” recognized in Mancari
was a sovereign-to-sovereign relationship that Congress has
the power to regulate by virtue of the Indian Commerce
Clause, U.S. CONST. art. I, § 8, cl. 3, and the Treaty Clause,
id. art. II, § 2, cl. 2, which “has often been the source of the
Government’s power to deal with the Indian tribes.”  Man-
cari, 417 U.S. at 552; see also United States v. Lara, 541
U.S. 193, 200 (2004).  Thus, private parties may not seek
refuge in Mancari’s special relationship doctrine.  Kameha-
meha—despite the strong loyalty of Native Hawaiians—is
a private school established by a private trust, and not a
recognized means of Native Hawaiian self-government.
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23 Judge Fletcher has it backwards. He cites the same body of laws
—the collection of different preferences for Native Hawaiians—
as evidence that Congress both implicitly created a special rela-
tionship with Native Hawaiians and implicitly exempted them
from § 1981. But Judge Fletcher’s analogy to Native Americans is
flawed:  Congress has expressly created a special relationship with
Native Americans by formally recognizing the tribes.

This makes a difference. The Tenth and Eleventh Circuits have
held that Native American tribal entities are implicitly exempt
from some suits under § 1981. But those courts reasoned that be-
cause tribes are expressly exempted from disparate impact suits
under Title VII, see 42 U.S.C. § 2000e(b); id. § 2000e-2, plaintiffs
may not circumvent Title VII’s exemption by suing under § 1981.
See Taylor v. Alabama Intertribal Council Title IV J.T.P.A., 261
F.3d 1032, 1034-35 (11th Cir. 2001); Wardle v. Ute Indian Tribe,
623 F.2d 670, 672 (10th Cir. 1980). Unlike the tribes, Native Haw-
aiians are not expressly exempted from Title VII, although there
may be reason to wonder whether the majority’s opinion implicitly
exempts them.

Judge Fletcher’s concurrence misses this point entirely
when it asserts that “Congress may, if it wishes, permit Ka-
mehameha Schools to give preferential admission treatment
to Native Hawaiians.”  Conc. Op. at [44a].23  Judge Fletcher
does not cite a single case where a court has upheld a pri-
vate preference for Native American tribal members under
the special relationship doctrine.  In fact, we have soundly
rejected exactly that argument.  In Dawavendewa v. Salt
River Project Agricultural Improvement and Power District,
154 F.3d 1117 (9th Cir. 1998), pursuant to an agreement
with the Navajo Tribe, an Arizona corporation sought to
discriminate in employment by favoring members of the
Navajo Tribe.  Dawavendewa, a member of the Hopi Tribe,
filed a Title VII claim alleging national origin discrimina-
tion.  The defendants argued that, based on Mancari, “pre-
ferences based on tribal affiliation are based on political
affiliation rather than national origin and are thus outside
the realm of Title VII.”  Id. at 1120.  Citing “the unique in-
terest the [BIA] had in employing Native Americans,” that
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had led the Court to recognize a limited exception for Con-
gress, we held that the plaintiff had alleged a violation of
Title VII.  Id. at 1120.

We have even rejected attempts to extend Mancari’s
exception to other governmental entities.  In Malabed v.
North Slope Borough, 335 F.3d 864 (9th Cir. 2003), a local
government adopted an ordinance that gave an employ-
ment preference to Native Americans, defined as members
of federally recognized Indian tribes.  Plaintiffs challenged
the ordinance under the equal protection guarantee of the
Alaska Constitution.  The Borough attempted to justify its
ordinance by relying on Mancari.  Citing Rice, we limited
Mancari’s political exception to Congress’s dealings with
federally recognized Native American tribes and invalidated
the ordinance.  See id. at 865 n.5 (“Mancari held only that
when Congress acts to fulfill its unique trust responsibilities
toward Indian tribes, such legislation is not based on a sus-
pect classification.” (emphasis added)).  Other courts have
taken a similar approach.  See, e.g., Tafoya v. City of Albu-
querque, 751 F. Supp. 1527, 1530 (D.N.M. 1990) (“As the
Supreme Court so clearly stated in Morton, Congress’ obli-
gations to Indians are constitutionally based and unique.
The City of Albuquerque does not have comparable power to
treat members of federally recognized Indian tribes or pueb-
los or members of the Navajo Nation differently than other
groups of Indians or non-Indians.”); id. at 1531 (“The Albu-
querque City Council has considerably less power than the
United States Congress to pass law discriminating in favor
of members of federally recognized Indian tribes and pueb-
los.  In this respect, the rationale in Morton is inapplicable
to this case.”); see also Rice, 528 U.S. at 520, 522 (refusing
to extend Mancari to state elections privileging Native Haw-
aiians; “the elections for OHA trustee are elections of the
State, not a separate quasi sovereign”).

Mancari may not even extend to Native American pre-
ferences in hiring by other federal agencies.  The Court’s
holding in Mancari relied on the fact that “the preference
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applies only to employment in the Indian service,” an agen-
cy that the Court described as “sui generis.”  417 U.S. at
554.  The Court specifically did not “consider the obviously
more difficult question that would be presented by a blanket
exemption for Indians from all civil service examinations.”
Id.; see also Rice, 528 U.S. at 520 (noting “that [Mancari]
was confined to the authority of the BIA, an agency de-
scribed as ‘sui generis’ ”); Dawavendewa, 154 F.3d at 1120
(similar).  We have previously limited the scope of Mancari
in this fashion.  In Williams v. Babbitt, 115 F.3d 657 (9th
Cir. 1997), for example, we considered whether the Rein-
deer Industry Act limited ownership of reindeer to Native
Alaskans and whether such a limitation would be constitu-
tional.  The Act’s defenders attempted to justify it under the
Court’s holding in Mancari.  We rejected this argument,
holding that the power granted Congress under Mancari’s
exception was of a far narrower scope.  See id. at 664 (“The
preference at issue in Mancari only applied to the BIA, an
agency created for the purpose of serving Indians.”); id. at
664-65 (“[W]e can discern Mancari’s scope by looking to the
cases it cited as examples of permissible special treatment
for Indians.  Each case dealt with life in the immediate vi-
cinity of Indian land.” (citations omitted)); id. at 655 (“While
Mancari is not necessarily limited to statutes that give spe-
cial treatment to Indians on Indian land, we do read it as
shielding only those statutes that affect uniquely Indian
interests.”); id. (“[W]e seriously doubt that Congress could
give Indians a complete monopoly on the casino industry or
on Space Shuttle contracts.”).

In sum, Mancari does not support Judge Fletcher’s
claim that Kamehameha’s admissions policy is justified
because it is both a racial and political classification.  Judge
Fletcher’s rationale would render Mancari unrecogniz-
able.  Indeed, as with the exclusive Native Hawaiian voting
scheme rejected by the Supreme Court in Rice, if Kameha-
meha’s racially exclusive admissions policy “were to be sus-
tained under Mancari we would be required to accept some
beginning premises not yet established in our case law . . . .
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These propositions would raise questions of considerable
moment and difficulty.”  528 U.S. at 518.

IV.  CONCLUSION

As noble as Kamehameha’s goals may be, I cannot re-
concile its admissions preference—a racially exclusive policy
that operates as a complete bar to all applicants who are not
of the preferred race—with the Supreme Court’s require-
ments for a valid affirmative action plan.  I cannot reconcile
Kamehameha’s admissions policy with the plain commands
of § 1981, nor can I find any evidence whatsoever that Con-
gress exempted Kamehameha from § 1981 altogether.  The
majority exempts an organization with noble goals that
seeks to remedy a significant problem in a community that
is in great need, but it can do so only because the majority
departs from clear principles and established precedent.

I respectfully dissent.

______________________________________________________

RYMER, Circuit Judge, with whom KOZINSKI, O’SCAN-
NLAIN, TALLMAN and CALLAHAN, Circuit Judges, join,
dissenting:

This is altogether infelicitous.

On the one hand, the Kamehameha Schools is a well-
recognized, widely-acclaimed private school, established
before Hawaii became a state, whose primary mission has
been to educate Native Hawaiian students in a culturally
sensitive, challenging way.  It receives no federal funds
and does not operate for profit.  Its purpose of providing
meaningful access to educational opportunity is intuitively
salutary.  On the other hand, the admissions policy of the
Kamehameha Schools prefers students of Native Hawaiian
ancestry in such a way that, as a practical matter, non-
Native Hawaiian students are precluded.
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1 See also Saint Francis College v. Al-Khazraji, 481 U.S. 604 (1987)
(holding that § 1981 protects against discrimination based on an-
cestry).
2 Neither party discusses whether the right to “contract” is impli-
cated by the kind of subsidized educational opportunity offered by
the Kamehameha Schools.  Cf. Runyon, 427 U.S. at 172 (noting
that the private, commercially operated schools being sued there
for excluding qualified children solely because they were black
would have received payments for services rendered, and the pro-
spective students would have received instruction in return for
those payments).
3 The Court noted both points—that § 1981 applies to any race
and to a contract for educational services—in Gratz v. Bollinger,
539 U.S. 244, 276 n.23 (2003) (citing McDonald and Runyon with
apparent approval).

The question is whether Kamehameha’s admissions
policy violates 42 U.S.C. § 1981.  Section 1981 was originally
enacted as part of the 1866 Civil Rights Act, and confers on
“[a]ll persons . . . the same right in every State . . . to make
and enforce contracts as is enjoyed by white citizens . . . .”

We do not write on a clean slate, otherwise I would
question how a statute that accords to all persons the same
right to contract as is enjoyed by white citizens can mean
the same right to contract as is enjoyed by Native Hawaii-
ans.  Yet it was held long ago that § 1981 applies to persons
of any race, McDonald v. Santa Fe Trail Transp. Co., 427
U.S. 273 (1976), and more recently, that Native Hawaiian
ancestry can be a proxy for race, Rice v. Cayetano, 528 U.S.
495, 514 (2000).1  Likewise, I would have difficulty under-
standing how § 1981 applies to a purely private, philan-
thropically-endowed, nonprofit educational institution.
However, it was also held long ago that § 1981 applies to
private transactions, Tillman v. Wheaton-Haven Recreation
Assn., 410 U.S. 431, 440 (1973), including to contracts for
educational services,2 Runyon v. McCrary, 427 U.S. 160
(1976).3  But see Jones v. Alfred H. Mayer Co., 392 U.S. 409,
449-76 (1968) (Harlan, J., dissenting from application of the
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4 See Patterson v. McLean Credit Union, 491 U.S. 164, 186-87
(1989) (embracing Title VII framework in § 1981 case). But see
Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (observing that “the
prohibition against discrimination in § 1981 is co-extensive with
the Equal Protection Clause), and Gratz, 539 U.S. at 276 n.23
(noting that “purposeful discrimination that violates the Equal
Protection Clause of the Fourteenth Amendment will also violate
§ 1981”).

similarly-worded 42 U.S.C. § 1982 to private discrimination
in the sale or rental of property); Runyon, 427 U.S. at 192-
214 (White, J., dissenting).  Finally, because education is
the greatest inheritance of all, I have difficulty understand-
ing what business it is of the federal government to tell a
Native Hawaiian that she can’t choose to help other Native
Hawaiians whom she believes particularly need it.

This said, I am not persuaded that precedent allows
the Kamehameha Schools to justify its preferential admis-
sions policy on the footing that the policy redresses past
societal discrimination against Native Hawaiians.  The
majority and dissenting opinions agree that we are guided
by Title VII standards.4  I agree with Judge Bybee that
when, as here, a voluntary, private, affirmative action plan
is at issue, the test is whether it eliminates a manifest
racial imbalance, does not unnecessarily trammel the rights
of non-preferred groups or create an absolute bar to their
advancement, and makes adjustments that do no more than
necessary to obtain a racial balance.  United Steelworkers of
America v. Weber, 443 U.S. 193, 208-09 (1979); see Rude-
busch v. Hughes, 313 F.3d 506, 521 (9th Cir. 2002) (break-
ing the Weber standard into these three factors).

Obviously, the Kamehameha Schools itself has never
discriminated against Native Hawaiians; it is dedicated to
serving them.  Thus, the articulated justification for its
race-based admissions policy is to remedy external discrim-
ination, not internal imbalance.  Even if a private educa-
tional enterprise has more wiggle room in defining its core
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mission in a race-conscious way than a private employer, to
legitimate a race-based policy solely on account of discrim-
ination by others is to put no bounds on it at all.  To do so
would render meaningless the factors that influenced the
Supreme Court in Weber to approve a voluntary, private,
affirmative action plan.  443 U.S. at 208-09.  A private en-
tity’s progress toward achieving “balance” cannot realis-
tically be assessed if measured against society as a whole
rather than its own work force or its own student body.  But,
even if a private party should be able to assume a public
responsibility for remediation of past societal discrimina-
tion, the acceptable goal of a race-conscious admissions poli-
cy for a public educational institution is to achieve a diverse
student body.  Grutter, 539 U.S. at 325 (endorsing the view
that student body diversity is a compelling state interest
that can justify the use of race in public university admis-
sions).  The purpose of Kamehameha Schools and its ad-
missions policy is, of course, just the opposite.  That, in a
nutshell, is why I feel bound to reverse.

Beyond this, I agree with Judge Bybee that Congress-
ional applause for programs that benefit Native Hawaiians
neither connotes approval of an exclusionary admissions
policy based on racial preference, nor grafts an exception
onto § 1981.  I also agree that Morton v. Mancari, 417 U.S.
535 (1974), does not save the Kamehameha policy.  Mancari
involved a federal employment preference for persons of
tribal ancestry that the Court upheld against a Fifth
Amendment challenge because tribes, which are federally-
recognized, are a political, rather than a racial, classifica-
tion.  417 U.S. at 553-55.  However, the Court has since
declined to extend Mancari to an Hawaii statutory scheme
that restricted voting for certain state officials to those of
Native Hawaiian ancestry.  Rice, 528 U.S. at 518-23.

As no other basis appears for affirming, I would re-
verse.

______________________________________________________
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1 See 42 U.S.C. § 2000e-2(a) (“It shall be an unlawful employment
practice for an employer (1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions, or privileges
of employment, because of such individual’s race, color, religion,
sex, or national origin; or (2) to limit, segregate, or classify his
employees or applicants for employment in any way which would
deprive or tend to deprive any individual of employment oppor-
tunities or otherwise adversely affect his status as an employee,
because of such individual’s race, color, religion, sex, or national
origin.”).
2 Patterson v. McLean Credit Union, 491 U.S. 164 (1989), speaks
to both Title VII and 42 U.S.C. § 1981. Because Patterson was an
employment case covered in part by each statute, it does not speak
to exclusion from a private school by reason of race.
3 Grutter v. Bollinger, 539 U.S. 306 (2003).
4 Gratz v. Bollinger, 539 U.S. 244 (2003).

KLEINFELD, Circuit Judge, with whom Judges KOZINSKI
and O’SCANNLAIN, Circuit Judges, join, dissenting:

I agree in large part with Judge Bybee’s dissent and
join in Parts II and III.  His analysis of the majority and
concurring opinions is in my view correct.

I write separately because I do not agree with Judge
Bybee’s view that Title VII provides the standard of review
in this case.  Title VII prohibits discrimination in employ-
ment.1  This case does not involve employment.  Title VII
has nothing to do with exclusion of students from schools
because of race.   Nor is there a need to mine Title VII for
some sort of analogy.2

The recent U.S. Supreme Court decisions about affirm-
ative action, Grutter3 and Gratz,4 also have nothing to do
with this case.  Those cases involved whether racial discrim-
ination by public schools under affirmative action plans
violated the Equal Protection Clause of the Fourteenth
Amendment.  This case does not involve a public school or
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5 417 U.S. 535 (1974).
6 Rice v. Cayetano, 528 U.S. 495, 522 (2000).
7 See Rice v. Cayetano, 528 U.S. 495, 519 (2000).
8 427 U.S. 160 (1976).
9 Runyon v. McCrary, 427 U.S. 160, 172-73 (1976).

state action, so Grutter, Gratz, and the Equal Protection
Clause do not come into the analysis.

We are not free to treat Hawaiian ancestry as a polit-
ical rather than racial designation under Morton v. Man-
cari5 because the Supreme Court held in Rice v. Cayetano
that Hawaiian ancestry is a “racial classification.”6  If Con-
gress chooses to define persons of Native Hawaiian ancestry
as Indians under 25 U.S.C. § 479 or some other provision,
perhaps it can.7  But it has not.

This case is considerably simpler.  In practice, Kame-
hameha Schools excludes students who do not have Native
Hawaiian ancestry.  The Kamehameha Schools are admir-
able in many ways, and there are good historical and social
reasons why reasonable people might want to follow just
such a policy.  But we are not free to make a social judg-
ment about what is best for Hawaiians.  We are stuck with
a case that is before us in our capacity as judges and we
have to follow the law.

The law we have to follow was laid down by the
Supreme Court in Runyon v. McCrary.8  Runyon holds that
the Civil Rights Act of 1866, 42 U.S.C. § 1981, prohibits a
private school from denying admission to prospective stu-
dents because of their race.9  It might have been thought
that Runyon prohibited discrimination only against black
people, but we are not free to interpret it that way.  In
McDonald v. Santa Fe Trail Transportation, the Supreme
Court decided that the statute construed in Runyon, 42
U.S.C. §1981, protects whites as well as non-whites from
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10 McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 280
(1976).

discrimination.10  A fortiori it protects all the ethnic groups
in Hawaii: blacks, Filipino-Americans, Japanese-Americans,
American Samoans, Chinese-Americans, and all the others,
regardless of their ancestry.

In my view, that is the end of the analysis.  I might
have preferred to avoid deciding this case, if some jurisdic-
tional defect existed.  But we do have jurisdiction.  Employ-
ment law, Indian law, our admiration for Kamehameha
Schools, and our sentiments about public policy are irrele-
vant.

I respectfully dissent.

______________________________________________________

KOZINSKI, Circuit Judge, dissenting:

I join all three of my dissenting colleagues.  Judges
Rymer, Kleinfeld and Bybee have catalogued eloquently the
many reasons why neither the majority nor the concurrence
reflects what the law is, or should be, and there’s nothing I
can add on that score.

I write only to point out that the issue we are called
on to decide may be a problem of the schools’ own making.
Runyon v. McCrary, 427 U.S. 160, 172-73 (1976), and
McDonald v. Santa Fe Trail Transportation Co., 427 U.S.
273, 295-96 (1976), prohibit private racial discrimination in
the making and enforcing of contracts.  The provision is im-
plicated here because the schools charge tuition and must
therefore enter into a contractual relationship with each
student.  I don’t believe section 1981 would apply at all if
the schools were run entirely as a philanthropic enterprise
and allowed students to attend for free.  In Runyon, “the
racial exclusion practiced by the [schools] amount[ed] to a
classic violation of § 1981,” because “[t]he parents . . . sought
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to enter into contractual relationships with [the schools] for
educational services.”  427 U.S. at 172.  The Court empha-
sized the commercial nature of the relationship:  “Under
those contractual relationships, the schools would have re-
ceived payments for services rendered, and the prospective
students would have received instruction in return for those
payments.”  Id.  I have found no case where section 1981
has been applied to a charity.  Were the schools to forego
charging tuition, their relationship to their students would
probably not be deemed “contractual” as that term is used
in section 1981 and Runyon.

Being able to charge tuition is, of course, not incon-
sequential.  For most private schools it is a make-or-break
proposition.  But it may not be so for the Kamehameha
Schools, which were set up primarily as eleemosynary in-
stitutions.  The tuition they charge reflects only a small
fraction of their operating costs and, even then, most stu-
dents pay a reduced tuition, or no tuition at all.  See maj.
op. at [7a-8a].  The schools’ substantial endowment may
enable them to continue operating without charging any
tuition for a very long time—perhaps indefinitely.

Given the scores of pages we have written on both sides
of this issue, it should be clear that the question is close and
ours may not be the last word.  Given the passions this case
has aroused, see maj. op. at [13a] n.6, it’s worth noting that
what’s really at stake may not be the operation of the Ka-
mehameha Schools along their traditional (preferential)
model, but merely a few million dollars a year the schools
now get from their own students.
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OPINION

BYBEE, Circuit Judge:

Since 1887, the Kamehameha Schools have operated as
the charitable legacy of Princess Bernice Pauahi Bishop, the
last direct descendant of King Kamehameha I.  Private and
nonsectarian, the Kamehameha Schools give preference to
students who are of native Hawaiian ancestry.  As a result
of this policy, attendance at the Kamehameha Schools is
effectively limited to those descended from the Hawaiian
race.  The issue considered here is a significant one in our
statutory civil rights law:  May a private, nonsectarian, com-
mercially operated school, which receives no federal funds,
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purposefully exclude a student qualified for admission sole-
ly because he is not of pure or part aboriginal blood?  The
parties agree that this is a case of first impression in our
circuit.

The plaintiff, John Doe, appeals the district court’s
grant of summary judgment in favor of defendants, the Ka-
mehameha Schools and the Bernice Pauahi Bishop Estate
and its individual trustees.  He argues that he was denied
entry to the Kamehameha Schools because of his race in
violation of 42 U.S.C. § 1981, which forbids racial discrim-
ination in the making and enforcement of contracts.  For
the following reasons, we agree with Doe and find that the
Schools’ admissions policy, which operates in practice as an
absolute bar to admission for those of the non-preferred
race, constitutes unlawful race discrimination in violation
of § 1981.  Accordingly, we reverse the district court’s de-
cision granting summary judgment to the Kamehameha
Schools.

I

The facts are not in dispute.  The Kamehameha
Schools comprises a system of private, nonsectarian schools
which are dispersed among the Hawaiian Islands.  See
EEOC v. Kamehameha Sch./Bishop Estate, 990 F.2d 458,
461 (9th Cir. 1993).  The school system was founded in 1887
under a “charitable testamentary trust established by the
last direct descendent of [Hawaii’s] King Kamehameha I,
Princess Bernice Pauahi Bishop.”  Burgert v. Lokelani Ber-
nice Pauahi Bishop Trust, 200 F.3d 661, 663 (9th Cir. 2000).
At the time of her death in 1884, Princess Pauahi Bishop
was the largest landowner in Hawai‘i, owning approximate-
ly one-tenth of the aggregate lands.  Her will provided that
the bulk of her estate should be placed in a charitable trust
“to erect and maintain in the Hawaiian Islands two schools,
each for boarding and day scholars, one for boys and one for
girls, to be known as, and called the Kamehameha Schools.”
Will of Bernice Pauahi Bishop, reprinted in WILLS AND

DEEDS OF TRUST 17-18 (3d ed. 1957) (hereinafter “Pauahi
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1 With the forced sale of the Bishop trust lands under the Hawai‘i
Land Reform Act in the 1980s, see Haw. Hous. Auth. v. Midkiff,
467 U.S. 229 (1984), the Schools, which were previously “land rich
and cash poor,” suddenly had an abundance of working capital.
The Bernice Pauahi Bishop Estate is currently one of the world’s
wealthiest charities, with an estimated worth of $6 billion.

Bishop Will”).  See also Kamehameha Sch./Bishop Estate,
990 F.2d at 459.

Under the direction of the original trustees, chaired
by Pauahi’s husband, Charles Reed Bishop, both schools
opened shortly after her death; the boys’ school in the Fall
of 1887 and the girls’ in the Fall of 1894.  The two schools
were consolidated into one coeducational institution during
the 1965-66 academic year.  Currently, the Kamehameha
Schools operate K-12 campuses on three separate islands,
Kapalama (O‘ahu), Pukalani (Maui), and Kea‘au (Island
of Hawai‘i), enrolling more than 16,000 children annually.
While the Schools subsidize much of the educational costs
through funds held in trust, annual tuition remains at
$1,784 for K- 12th grade students, with approximately
sixty-five percent of those enrolled receiving some form of
financial aid.1

Pauahi’s will contains several instructions pertaining
to the administration of the Kamehameha Schools, none of
which establish race as an admissions criteria.  She directs
that all students attending the Kamehameha Schools
should be provided “first and chiefly a good education in the
common English branches, and also instruction in morals
and in such useful knowledge as may tend to make good
and industrious men and women” and, in addition, that “the
teachers of said schools shall forever be persons of the Pro-
testant religion.”  Pauahi Bishop Will at 18-19.  See also
Kamehameha Sch./Bishop Estate, 990 F.2d at 461 (con-
cluding that the Schools do not fall within any of the three
religious exemptions provided in Title VII and, therefore,
the failure to consider a non- Protestant teacher on account
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2 Similarly, in a February 11, 1897 letter, Charles Bishop noted:
“There is nothing in the will of Mrs. Bishop excluding white boys
or girls from the Schools . . . .” In a February 20, 1901 letter he
further stated:  “According to the reading of Clause 13 on Page 8
of the Will as published, the preference to Hawaiians of pure or
part aboriginal blood, applies only to education of orphans and
others in indigent circumstances.”

of her religion was discriminatory).  She further instructs
that a portion of the trust’s annual income should be de-
voted “to the support and education of orphans, and others
in indigent circumstances, giving the preference to Hawaii-
ans of pure or part aboriginal blood.”  Pauahi Bishop Will
at 18.  While this racial preference is expressly listed as a
criterion for the administration of estate resources charit-
ably directed to orphans and indigents, the Will is notably
devoid of any mention of race as a criterion for admission
into the Kamehameha Schools.  As the Schools’ 1885 Pro-
spectus observed:  “The noble minded Hawaiian chiefess
who endowed the Kamehameha Schools, put no limitations
of race or condition on her general bequest.  Instruction will
be given only in English language, but The Schools will be
opened to all nationalities.”2

Rather than institute race as an admissions
prerequisite, Pauahi left to her Trustees the discretion “to
regulate the admission of pupils” and “to make all such
rules and regulations as they may deem necessary for the
government” of the Kamehameha Schools.  Pauahi Bishop
Will at 18.  The original trustees determined, however, that
it was Pauahi’s intent to prefer students of native Hawaii-
an ancestry.  Specifically, the policy articulated by Charles
Bishop was that “boys and girls of pure or part aboriginal
blood . . . should have preference; that is[,] they should have
the first right.”  Accordingly, the admissions process at Ka-
mehameha currently proceeds in two phases:  first, the ap-
plicant must demonstrate that he possesses the minimum
qualifications necessary to meet the Schools’ rigorous aca-
demic standards and, second, he must complete an “Ethnic
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Ancestry Survey” designed to verify his aboriginal blood.
The Schools forthrightly admit that as long as there are
qualified students who possess at least some native Haw-
aiian ancestry, they will be admitted before even the most
qualified of those who lack aboriginal blood.  It is this “Haw-
aiians first” admissions policy that motivates the instant
controversy.

The plaintiff-appellant, John Doe, twice sought admis-
sion to the Kamehameha Schools and, having met the aca-
demic requirements for admission, was twice determined to
be a “competitive applicant.”  After completing the Ethnic
Ancestry Survey, in which he acknowledged that he pos-
sessed no aboriginal blood, his application was each time, as
expected, denied.  Still desiring to attend the Kamehameha
Schools, Doe filed suit alleging that the Schools’ admissions
policy violates 42 U.S.C. § 1981, as amended by the Civil
Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071.
Concluding that the admissions policy constituted a valid
race-conscious remedial affirmative action program, the dis-
trict court entered summary judgment in favor of the Ka-
mehameha Schools and the Bernice Pauahi Bishop Estate.
Doe v. Kamehameha Sch./Bernice Pauahi Bishop Estate,
295 F. Supp. 2d 1141, 1172 (D. Haw. 2003).  This appeal
followed.

II

Before proceeding to analyze the question presented
in this appeal, it is worth clarifying those which are not.
Specifically, the Kamehameha Schools does not contest, and
candidly admits, that its admissions process is based upon
an express racial classification.  Cf. Rice v. Cayetano, 528
U.S. 495, 514 (2000) (“Ancestry can be a proxy for race.”).
The School does not attempt to justify its admissions policy
by appealing to a First Amendment right to freedom of as-
sociation, see Runyon v. McCrary, 427 U.S. 160, 176 (1976)
(“Invidious private discrimination may be characterized as
a form of exercising freedom of association protected by the
First Amendment, but it has never been accorded affirma-
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tive constitutional protections.”); nor does it explicitly argue
for a relaxed level of scrutiny by appealing to the political
nature of classifications premised on membership in a fed-
erally recognized Indian tribe.  See Morton v. Mancari, 417
U.S. 535 (1974) (upholding a Bureau of Indian Affairs hir-
ing preference for Native Americans under rational basis
scrutiny due to the unique relationship between the federal
government and members of federally recognized Indian
tribes).  See also Rice, 528 U.S. at 518 (declining to extend
Mancari to uphold a race-based voting restriction for native
Hawaiians absent “some beginning premises not yet estab-
lished in [the Court’s] case law”; namely, that Congress “has
determined that native Hawaiians have a status like that
of Indians in organized tribes”).  We are, likewise, not pre-
sented with a challenge to the racially discriminatory ad-
missions policy of a public school or a school which accepts
federal funding.  See, e.g., Gratz v. Bollinger, 539 U.S. 244,
275-76 & n.23 (2003) (applying strict scrutiny to a racial
preference challenged under the Equal Protection Clause);
Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (same).

Instead, we are confronted with a question of statutory
origin:  whether a private school, receiving no federal funds,
may legitimately restrict admission to those of the native
Hawaiian race.  In other words, does the Kamehameha
Schools’ “Hawaiians first” admissions policy constitute in-
vidious discrimination in violation of § 1981?  The district
court concluded that it does not.  Because the issue is one
of law, we review that decision de novo.  See, e.g., Desir v.
Ilchert, 840 F.2d 723, 726 (9th Cir. 1988) (stating that
“questions concerning the requirements of the applicable
statutes . . . are questions of law, which we review de novo”)
(internal quotation marks omitted).

III

Because the Kamehameha Schools admits that its ad-
missions process is premised upon an express racial classi-
fication, we must first identify the standard of scrutiny that
should be applied to proffered justifications for the racially
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discriminatory program.  Two obvious contenders exist:
strict scrutiny, such as that used to analyze challenges
brought under the Fourteenth Amendment’s Equal Protec-
tion Clause; or the more deferential form of scrutiny em-
ployed to resolve challenges brought pursuant to Title VII
of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq.
(2004).

If strict scrutiny applies to the plaintiff’s § 1981 chal-
lenge, the Schools must demonstrate that its admissions
program is a “narrowly tailored measure[] that further[s]
compelling governmental interests.”  Adarand Constructors,
Inc. v. Pena, 515 U.S. 200, 227 (1995).  On the other hand,
if Title VII scrutiny applies to this § 1981 suit, the Schools
must merely “present evidence that the plaintiff was reject-
ed, or the other applicant was chosen, for a legitimate non-
discriminatory reason.”  Patterson v. McLean Credit Union,
491 U.S. 164, 187 (1989) (emphasis added).

The plaintiff-appellant argues that strict scrutiny is
the only method of review sufficiently rigorous to enforce
the substantive commands of § 1981.  He urges that al-
though the McDonnell Douglas burden-shifting framework
and order of proof is frequently applied to § 1981 suits, Title
VII’s substantive legal standards are inapplicable in this
context.  See McDonnell Douglas Corp. v. Green, 411 U.S.
792 (1973).  We disagree.  To explain our disagreement, a
brief preliminary discussion of the complicated history of
§ 1981 is useful.

A

Section 1981 was originally enacted pursuant to sec-
tion two of the Thirteenth Amendment as part of the Civil
Rights Act of 1866.  Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat.
27.  “The principal object of the legislation was to eradicate
the Black Codes, laws enacted by Southern legislatures im-
posing a range of civil disabilities on freedmen.”  Gen. Bldg.
Contractors Ass’n v. Pennsylvania, 458 U.S. 375, 386 (1982).
Section 1 of the Civil Rights Act provided:
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That all persons born in the United States and
not subject to any foreign power, excluding In-
dians not taxed, are hereby declared to be citizens
of the United States; and such citizens, of every
race and color, without regard to any previous
condition of slavery or involuntary servitude, ex-
cept as a punishment for crime whereof the party
shall have been duly convicted, shall have the
same right, in every State and Territory in the
United States, to make and enforce contracts, to
sue, be parties, and give evidence, to inherit, pur-
chase, lease, sell, hold, and convey real and per-
sonal property, and to full and equal benefit of all
laws and proceedings for the security of person
and property, as is enjoyed by white citizens, and
shall be subject to like punishment, pains, and
penalties, and to none other, any law, statute,
ordinance, regulation, or custom, to the contrary
notwithstanding.

14 Stat. 27.  In response to concerns over whether the Thir-
teenth Amendment authorized such broad legislation, it was
later reenacted, after passage of the Fourteenth Amend-
ment, in the Enforcement Act of 1870, sometimes referred
to as the Civil Rights Act of 1870.  Act of May 31, 1870,
ch. 114, §§ 16, 18, 16 Stat. 144.  See also Hurd v. Hodge, 334
U.S. 24, 32-33 (1948) (noting that some members of Con-
gress supported the Fourteenth Amendment “in order to
eliminate doubt as to the constitutional validity of the Civil
Rights Act [of 1866] as applied to the States”); Jones v.
Alfred H. Mayer Co., 392 U.S. 409, 436 (1968) (same).  The
Enforcement Act contained two sections which had very
similar effect.  Section 18 simply reenacted, literally, § 1 of
the 1866 Act:

And be it further enacted, That the act to protect
all persons in the United States in their civil
rights, and furnish the means of their vindication,
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passed April nine, eighteen hundred and sixty-
five, is hereby reenacted; and sections sixteen and
seventeen hereof shall be enforced according to
the provisions of said act.

16 Stat. 141, 144 (1870).  In addition, the new § 16 enacted
much of the substance of the 1866 Act:

And be it further enacted, That all persons within
the jurisdiction of the United States shall have
the same right in every State and Territory in the
United States to make and enforce contracts, to
sue, be parties, give evidence, and to the full and
equal benefit of all laws and proceedings for the
security of person and property as is enjoyed by
white citizens, and shall be subject to like pun-
ishment, pains, penalties, taxes, licenses, and ex-
actions of every kind, and none other, any law,
statute, ordinance, regulation or custom to the
contrary notwithstanding.  No tax or charge shall
be imposed or enforced by any State upon any
person immigrating thereto from a foreign coun-
try which is not equally imposed and enforced
upon every person immigrating to such State
from any other foreign country; and any law of
any State in conflict with this provision is hereby
declared null and void.

16 Stat. 141, 144 (1870).  Section 16 differed from § 1 of the
1866 Act in at least two respects.  First, where § 1 of the
1866 Act extended its guarantees to “citizens, of every race
and color,” § 16 of the 1870 Act protected “all persons.”  See
United States v. Wong Kim Ark, 169 U.S. 649, 675 (1898);
Sagana v. Tenorio, 384 F.3d 731, 737 (9th Cir. 2004), cert.
denied, 125 S. Ct. 1313 (2005).  Second, § 16 of the 1870 Act
omitted language contained in the 1866 Act guaranteeing
property rights equivalent to those enjoyed by white citi-
zens; this language was reenacted separately in what is now
42 U.S.C. § 1982.  In 1874 federal statutory law was codi-
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fied.  Section 1977 of the Revised Code of 1874 is identical
with the present § 1981(a), which is prefaced by the caption
“Equal rights under the law,” and provides the following:

All persons within the jurisdiction of the United
States shall have the same right in every State
and Territory to make and enforce contracts, to
sue, be parties, give evidence, and to the full and
equal benefit of all laws and proceedings for the
security of persons and property as is enjoyed by
white citizens, and shall be subject to like pun-
ishment, pains, penalties, taxes, licenses, and ex-
actions of every kind, and to no other.

42 U.S.C. § 1981(a).

Immediately following its passage, what is now § 1981
underwent nearly a century of desuetude during which de-
bate regarding its scope and meaning was generally sub-
sumed by the controversy surrounding the newly ratified
Fourteenth Amendment’s Equal Protection Clause.  Parti-
ally owing to lingering uncertainty regarding the scope of
the statute and the extent of Congress’s authority to prohi-
bit discrimination divorced from state action, § 1981 would
not gain independent significance until the late 1960s.  See,
e.g., Hurd, 334 U.S. at 31 (declaring that “governmental ac-
tion” was required in a suit based on the Civil Rights Act of
1866); The Civil Rights Cases, 109 U.S. 3, 24-25 (1883) (in-
validating the public accommodation provisions of the Civil
Rights Act of 1875 as beyond Congress’s power to enforce
either the Thirteenth or Fourteenth Amendments).  With
two decisions, however, the Supreme Court did for § 1981
what Monroe v. Pape, 365 U.S. 167 (1961), did for 42 U.S.C.
§ 1983:  clarify and resurrect the statute from its prior ex-
istence, merely as a device to augment the remedies for pre-
viously recognized forms of discrimination, to a litigation
tool in its own right with unparalleled theoretical coverage.
See Runyon, 427 U.S. at 170; Jones, 392 U.S. at 423.
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In Jones, the Court interpreted a companion statute,
42 U.S.C. § 1982, to encompass and prohibit racial discrim-
ination in purely private transactions.  392 U.S. at 423-
24.  The Court held that the right conferred by § 1982—
the same right to “inherit, purchase, lease, sell, hold, and
convey real and personal property” as is enjoyed by white
citizens—is secured against interference from both govern-
mental and private actions.  Id. (“[W]hen Congress provided
in § 1 of the Civil Rights Act that the right to purchase and
lease property was to be enjoyed equally throughout the
United States by Negro and white citizens alike, it plainly
meant to secure that right against interference from any
source whatever, whether governmental or private.”).  Thus,
relying on the legislative history of § 1 of the Civil Rights
Act of 1866, the Court concluded that Congress intended to
prohibit “all racial discrimination, private and public, in
the sale . . . of property,” id. at 437, and, further, that this
prohibition was within Congress’s power under section two
of the Thirteenth Amendment “rationally to determine
what are the badges and the incidents of slavery, and . . . to
translate that determination into effective legislation.”  Id.
at 440.  Eight years later, in Runyon, the Court explicitly
found the same result dictated under § 1981.

Runyon involved a challenge to two private schools’ ad-
missions programs which categorically excluded African-
American students.  427 U.S. at 170.  Although the schools
received no federal or state aid of any kind, their services
“were advertised and offered to members of the general
public.”  Id. at 172.  Relying on Jones and two other recent
cases, see Johnson v. Ry. Express Agency, Inc., 421 U.S. 454,
459- 60 (1975); Tillman v. Wheaton-Haven Recreation Ass’n,
410 U.S. 431, 439-40 (1973), the Court concluded that an
individual’s § 1981 right “to make and enforce contracts” is
violated if a private offeror refuses to extend him “the same
opportunity to enter into contracts” that he extends to white
offerees, solely on the basis of his race.  Runyon, 427 U.S. at
170-71.  According to the Court, the schools’ racially exclu-
sive admissions policies constituted “a classic violation of
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§ 1981.”  Id. at 172.  The Court found that since it is derived
from both the Acts of 1866 and 1870, § 1981 validly reaches
private, as well as public, racial discrimination based upon
Congress’s Thirteenth Amendment powers.  Id. at 168 n.8,
179 (“Section 1981, as applied to the conduct at issue here,
constitutes a[] [valid] exercise of federal legislative power
under § 2 of the Thirteenth Amendment . . . .”).

Thus, together, and more than one hundred years after
§ 1981’s passage, Jones and Runyon finally dispensed with
the state action requirement and held that the Civil Rights
Act of 1866 reached purely private acts of discrimination by
virtue of Congress’s power under section two of the Thir-
teenth Amendment.  How far the Thirteenth Amendment
enforcement power and the doctrine of Runyon extended,
however, remained open.

In the same term that it decided Runyon, the Court
held that § 1981 prohibits racial discrimination in private
employment against white persons as well as nonwhite per-
sons.  McDonald v. Santa Fe Trail Transp. Co., 427 U.S.
273, 295 (1976) (“Th[e] cumulative evidence of congressional
intent makes clear, we think, that the 1866 statute, de-
signed to protect the ‘same right . . . to make and enforce
contracts’ of ‘citizens of every race and color’ was not under-
stood or intended to be reduced . . . to the protection solely
of nonwhites.”).  McDonald involved a claim by two white
employees of the Santa Fe Trail Transportation Company
who were accused of misappropriating company property;
the company had also accused an African-American em-
ployee of the same offense.  Shortly thereafter, the two
white employees were fired, but the African-American em-
ployee was not.  Believing their termination to be racially-
based, the two white employees filed suit under Title VII of
the Civil Rights Act of 1964 and § 1981 alleging unlawful
employment discrimination.  To resolve the dispute, the
Court had to address whether § 1981 encompassed discrim-
ination against white persons.  Reasoning that Congress’s
broad language evinced an intent “to proscribe discrimina-
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tion in the making or enforcement of contracts against, or in
favor of, any race,” the Court observed:

Unlikely as it might have appeared in 1866 that
white citizens would encounter substantial racial
discrimination of the sort proscribed under the
Act, the statutory structure and legislative his-
tory persuade us that the 39th Congress was
intent upon establishing in the federal law a
broader principle than would have been necessary
simply to meet the particular and immediate
plight of the newly freed Negro slaves.

Id. at 295-96.

Without clarifying the source of Congress’s power to
enact a law that prohibited private race discrimination
against whites, the Court in McDonald declined to restrict
§ 1981 to claims only by African-Americans.  By avoiding
the constitutional questions implicated by its broad reading
of the statute, the Court left unresolved whether Congress’s
power to prohibit discrimination against white persons in
private employment also emanated from § 1981’s Thirteenth
Amendment origins or whether it might be based on some
other source; particularly, Congress’s power under the Com-
merce Clause.  Because the Santa Fe Trail Transportation
Company was also subject to the requirements of Title VII
—a statute whose capacity to regulate private conduct
has been squarely located in the Commerce Clause, see 42
U.S.C. § 2000a; United Steelworkers of Am. v. Weber, 443
U.S. 193, 206 n.6 (1979) (“Title VII . . . was enacted pursu-
ant to the commerce power to regulate purely private de-
cisionmaking”)—it is questionable whether we can read
McDonald as recognizing the Thirteenth Amendment as the
source of Congress’s power to prohibit all private discrim-
ination against whites.  Nonetheless, later cases have as-
sumed, without discussion, that Congress does possess the
power to prohibit a private school from discriminating
against non-African-Americans on the basis of race.  See,
e.g., Saint Francis Coll. v. Al-Khazraji, 481 U.S. 604, 609-10
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3 The parties have not contested the constitutionality of § 1981 as
applied to the discriminatory admissions policy in place at the
Kamehameha Schools. Although we note the constitutional ques-
tions that are implicated, we decline to restrict McDonald to its
context, in part, because of the alternative constitutional concerns
that a “racial minorities only” reading of § 1981 would raise. See,
e.g., Adarand, 515 U.S. at 227 (“[A]ll racial classifications, imposed
by whatever federal, state, or local governmental actor, must be
analyzed by a reviewing court under strict scrutiny.”); Regents of
Univ. of Cal. v. Bakke, 438 U.S. 265, 367 (1978) (Brennan, J., con-
curring in the judgment in part and dissenting in part) (“To the
extent that Congress acted under the Commerce Clause power,”
when enacting Title VII, “it was restricted in the use of race in
governmental decisionmaking by the equal protection component
of the Due Process Clause of the Fifth Amendment”). Accordingly,
and until either Congress or the Supreme Court indicates other-
wise, we assume for purposes of our remaining analysis that
Congress possesses the constitutional authority to prohibit race
discrimination both against and in favor of white persons in pri-
vate schools.

(1987) (permitting suit under § 1981 by professor of Arabian
ancestry against a private university); cf. Gen. Bldg. Con-
tractors, 458 U.S. at 390 n.17 (“We need not decide whether
the Thirteenth Amendment itself . . . accomplished anything
more than the abolition of slavery.”); City of Memphis v.
Greene, 451 U.S. 100, 125-26 (1981) (leaving open the ques-
tion of whether § 1 of the Thirteenth Amendment did any-
thing more than abolish slavery).  Whether it stems from a
broad reading of section two of the Thirteenth Amendment,
or a similarly broad reading of the Commerce Clause, Con-
gress’s power to prohibit private race discrimination has not
yet been seriously questioned.3

After Jones, Runyon and McDonald, the theoretical
coverage of § 1981 appeared almost limitless.  In the cases
that followed, however, the Court endeavored to define the
outer bounds of, as well as the burdens of proof applicable
to, § 1981 race discrimination claims.  In General Building
Contractors, the Court emphasized the statute’s Fourteenth
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4 After oral argument, however, the Court requested the parties to
brief and argue an additional question:  “Whether or not the inter-
pretation of 42 U.S.C. § 1981 adopted by [the] Court in Runyon v.
McCrary, 427 U.S. 160 (1976), should be reconsidered.”  Patterson
v. McLean Credit Union, 485 U.S. 617, 617 (1988) (per curiam).
See also Patterson, 491 U.S. at 170- 171. Concluding that no spe-
cial justification warranting a departure from the doctrine of stare
decisis had been shown, the Court declined to overrule Runyon.
Id. at 175 (“We decline to overrule Runyon and acknowledge that
its holding remains the governing law in this area.”).

Amendment origins to hold “that § 1981, like the Equal Pro-
tection Clause, can be violated only by purposeful discrim-
ination.”  458 U.S. at 391.  The Court’s decision foreclosed
claims premised on disparate impact, claims which are ac-
tionable under Title VII.  See Griggs v. Duke Power Co., 401
U.S. 424, 431 (1971).

Seven years later, the Court revisited the relation-
ship between Title VII and § 1981.  In Patterson v. McLean
Credit Union, an African-American former employee of the
McLean Credit Union brought a § 1981 suit against her
employer, claiming racial harassment, failure to promote,
and discharge on account of her race.  491 U.S. 164 (1989),
superseded by statute on other grounds as stated in Estate of
Reynolds v. Martin, 985 F.2d 470, 475 n.2 (9th Cir. 1993).
The district court determined that a claim for racial harass-
ment is not actionable under § 1981, and the court of ap-
peals affirmed.  The Supreme Court granted certiorari, in
part, to decide whether a claim for racial harassment “falls
within one of the enumerated rights protected by § 1981.”
Id. at 176.4  The Court held that it does not; rather, § 1981
is limited by its terms to prohibiting discrimination in the
making and enforcing of contracts, and does not extend to
“postformation conduct,” or problems that may arise later
from the terms and conditions of continuing employment.
Id. at 177-80.  Examining the petitioner’s failure-to-promote
claim, the Court concluded that the district court erred by
instructing the jury that the petitioner had to prove that
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she was better qualified than the white employee who al-
legedly received the promotion.  Id. at 186.  Drawing from
Title VII case law, the Court took this opportunity to clarify
the framework for analyzing a § 1981 claim against a pri-
vate employer:

We have developed, in analogous areas of civil
rights law, a carefully designed framework of
proof to determine, in the context of disparate
treatment, the ultimate issue whether the defend-
ant intentionally discriminated against the plain-
tiff.  See Texas Dept. of Community Affairs v.
Burdine, 450 U.S. 248 (1981); McDonnell Douglas
Corp. v. Green, 411 U.S. 792 (1973).  We agree
with the Court of Appeals that this scheme of
proof, structured as a “sensible, orderly way to
evaluate the evidence in light of common experi-
ence as it bears on the critical question of discrim-
ination,” Furnco Construction Corp. v. Waters, 438
U.S. 567, 577 (1978), should apply to claims of
racial discrimination under § 1981.

Id. at 186.  Having imported Title VII’s McDonnell Douglas
order of proof, the Court elaborated to explain, in detailed
fashion, the specific evidentiary showings required:

Under our well-established framework, the plain-
tiff has the initial burden of proving, by a pre-
ponderance of the evidence, a prima facie case of
discrimination. . . .  Once the plaintiff establishes
a prima facie case, an inference of discrimination
arises.  In order to rebut this inference, the em-
ployer must present evidence that the plaintiff
was rejected, or the other applicant was chosen,
for a legitimate nondiscriminatory reason. . . .  At
this point, as our prior cases make clear, peti-
tioner retains the final burden of persuading the
jury of intentional discrimination.  Although peti-
tioner retains the ultimate burden of persuasion,
our cases make clear that she must also have the
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opportunity to demonstrate that respondent’s
proffered reasons for its decision were not its true
reasons.

Id. at 186-87 (internal quotation marks, citations and foot-
note omitted) (emphasis added).

We find this treatment particularly instructive because
the Court’s discussion appears to approve the use of, in the
arena of § 1981 employment discrimination claims, not only
the McDonnell Douglas order of proof, but also the nature of
the proof that a private defendant in a Title VII action is re-
quired to adduce.  See also Olmstead v. L.C. ex rel. Zimring,
527 U.S. 581, 617 n.1 (1999) (Thomas, J., dissenting) (“This
Court has applied the ‘framework’ developed in Title VII
cases to claims brought under [§ 1981].”) (citing Patterson,
491 U.S. at 186); Whidbee v. Garzarelli Food Specialties,
Inc., 223 F.3d 62, 69 (2d Cir. 2000) (analogizing a § 1981
claim to a Title VII claim); Brown v. Am. Honda Motor Co.,
939 F.2d 946, 949 (11th Cir. 1991) (“[T]he test for inten-
tional discrimination in suits under § 1981 is the same as
the formulation used in Title VII discriminatory treatment
causes. . . .  [T]he defendant must come forward with evi-
dence demonstrating legitimate, nondiscriminatory reasons
for its conduct.”).  While the Court could have suggested
that a § 1981 defendant must demonstrate that race-based
action is narrowly tailored to further a compelling govern-
mental interest, see, e.g., Adarand, 515 U.S. at 227, it stat-
ed instead that the employer must show merely “that the
plaintiff was rejected, or the other applicant was chosen, for
a legitimate nondiscriminatory reason,” Patterson, 491 U.S.
at 187 (emphasis added).

The appellant aptly notes that use of the McDonnell
Douglas burden-shifting framework does not necessarily, or
even usually, signify that Title VII’s substantive standard
of scrutiny—in particular, the requirement that the defend-
ant “present evidence that the plaintiff was rejected . . . for
a legitimate nondiscriminatory reason”—also governs.  Pat-
terson, 491 U.S. at 187 (emphasis added).  The appellant
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points out that at least one court has made the McDonnell
Douglas burden-shifting framework available to plaintiffs
who must prove intentional discrimination in order to make
out a violation of the Equal Protection Clause.  See English
v. Colo. Dep’t of Corr., 248 F.3d 1002, 1007 (10th Cir. 2001)
(employing the McDonnell Douglas framework to analyze
§ 1983 claim alleging a violation of the Equal Protection
Clause by the Colorado Department of Corrections); cf. St.
Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 506 n.1 (1993) (as-
suming, absent objection from the parties, that it was per-
missible for the lower court to apply the McDonnell Douglas
framework to the plaintiff’s equal protection claim as well
as his Title VII claim); Fed. Deposit Ins. Corp. v. Henderson,
940 F.2d 465, 472 & n.14 (9th Cir. 1991) (declining to decide
whether McDonnell Douglas is the appropriate framework
for analyzing an equal protection claim).  Nonetheless, the
Patterson Court specifically found that the district court,
while correctly recognizing that the Title VII “scheme of
proof should apply in § 1981 cases,” erred in “describing the
petitioner’s burden.”  Patterson, 491 U.S. at 186.  We find
the Court’s complete description of the burden—setting
forth both the order of proof and the nature of the proof
required—to be the best indication from the Supreme Court
as to how lower courts should shape the contours of a § 1981
challenge to a private entity’s racially discriminatory prac-
tice.

 In the Civil Rights Act of 1991, Congress amended the
statute specifically to overrule Patterson’s holding that
§ 1981 does not extend to postformation conduct.  See 42
U.S.C. § 1981(b) (defining the phrase “make and enforce
contracts” to include “the making, performance, modifica-
tion, and termination of contracts, and the enjoyment of all
benefits, privileges, terms and conditions of the contractual
relationship”).  The amended statute also clarified any re-
sidual doubt as to Congress’s intention that § 1981 apply to
private discrimination:  “[t]he rights protected by this sec-
tion are protected against impairment by nongovernmental
discrimination.”  42 U.S.C. § 1981(c).  Importantly, nothing
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5 Before Patterson the decisions of our court frequently assumed,
without discussion, that both the nature and the order of proof
applicable to Title VII claims also applied to claims brought under
§ 1981.  See Jurado v. Eleven-Fifty Corp., 813 F.2d 1406, 1412 (9th
Cir. 1987) (“The same standards apply [to claims brought under
Title VII and those brought under § 1981], and facts sufficient to
give rise to a Title VII claim are also sufficient for a section 1981
claim.”); EEOC v. Inland Marine Indus., 729 F.2d 1229, 1233 n.7
(9th Cir. 1984) (“A plaintiff must meet the same standards in prov-
ing a § 1981 claim that he must meet in establishing a . . . claim
under Title VII[.]”).  See also Berger v. Iron Workers Reinforced
Rodmen Local 201, 843 F.2d 1395, 1412 n.7 (D.C. Cir.) (per curi-
am) (“The standards and order of proof in section 1981 cases have
been held to be identical to those governing Title VII disparate
treatment cases.”), clarified on reh’g, 852 F.2d 619 (D.C. Cir.
1988).  We have never explicitly considered whether Title VII’s
requirement that the defendant come forward with a “legitimate
nondiscriminatory reason” also applies in the § 1981 context.

in the amended statute calls into question Patterson’s dis-
cussion of the McDonnell Douglas proof structure or the
nature of proof required in a § 1981 suit against a private
entity.

Although the question has never been squarely pre-
sented,5 we read the Court’s decisions both in Patterson and
in General Building Contractors to indicate a willingness to
look to the Fourteenth Amendment as a means for restrict-
ing liability to the types of racially motivated practices that
led Congress to enact § 1981—namely, intentional discrim-
ination on the basis of race—but to look to Title VII juris-
prudence to clarify the order and nature of the proof.   See
also City of Memphis, 451 U.S. at 126 (finding § 1982 inap-
plicable where “the record discloses no racially discrimina-
tory motive” but instead “demonstrates that the interests
that did motivate the [defendant] are legitimate”).

Contrary to the appellant’s argument, we do not find
the Court’s recent decisions in the “Michigan Affirmative
Action Cases” relevant to our analysis.  See Grutter, 539
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6 We find our recent decision in Sagana inapplicable for the same
reason that we find the Supreme Court’s decision in Grutter irrel-
evant to the facts of this appeal.  See Sagana, 384 F.3d at 743 (con-
cluding that a challenged governmental employment policy that
satisfied Fourteenth Amendment scrutiny necessarily also satis-
fied scrutiny under § 1981).

U.S. at 343 (concluding that the University of Michigan
Law School’s admissions program satisfied strict scrutiny
under the Equal Protection Clause and, therefore, that it
also satisfied Title VI and § 1981); Gratz, 539 U.S. at 275-76
n.23 (concluding that the University of Michigan’s under-
graduate admissions program failed strict scrutiny under
the Equal Protection Clause and, therefore, that it also vio-
lated Title VI and § 1981).  Aside from the fact that both
cases involved a challenge to a public university’s use of
racial preferences in admissions, neither case presented the
Court with an occasion to address, at any length, the appro-
priate standard of scrutiny for a § 1981 challenge.  Because
the preference in Grutter satisfied strict scrutiny, it neces-
sarily would satisfy a lower standard; as the preference in
Gratz failed strict scrutiny, the invalidity of the university’s
admissions program rendered it unnecessary for the Court
to consider whether it could satisfy a lower standard.6  The
appellant relies, however, on the Court’s citation, in Grutter,
to General Building Contractors, which is followed by the
parenthetical note, “the prohibition against discrimination
in § 1981 is co-extensive with the Equal Protection Clause.”
Grutter, 539 U.S. at 343 (citing Gen. Bldg. Contractors, 458
U.S. at 389-91).  The Court in Gratz similarly dropped a
footnote citing General Building Contractors for the proposi-
tion that “purposeful discrimination that violates the Equal
Protection Clause of the Fourteenth Amendment will also
violate § 1981.”  Gratz, 539 U.S. at 276 n.23 (citing Gen.
Bldg. Contractors, 458 U.S. at 389-90).  See also Sagana,
384 F.3d at 743.

Mindful of the inherent dangers of according undue
weight to isolated statements from decisions not directly on
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point, we read these parenthetical notes simply as recog-
nizing that both the Equal Protection Clause and § 1981 re-
quire a showing of intentional discrimination; they are co-
extensive on this point.  The Court’s decision in Patterson
incorporated this holding, seven years after General Build-
ing Contractors, when it instructed lower courts to apply the
McDonnell Douglas framework to claims of racial discrim-
ination in employment brought under § 1981, while noting
that the “petitioner retains the final burden of persuading
the jury of intentional discrimination.”  Patterson, 491 U.S.
at 187 (emphasis added).  Simply put, the Supreme Court’s
parenthetical notations in Grutter and Gratz should be read
in light of the specific import of the cited case, and General
Building Contractors does nothing more than specify that
intentional discrimination must be established in order to
sustain both an equal protection and a § 1981 challenge.
Although, like the Fourteenth Amendment, § 1981 reaches
only intentional discrimination, § 1981 is not otherwise co-
extensive with the Equal Protection Clause.

 From the historical context in which it was passed as
well as the cases interpreting its command, we are per-
suaded that § 1981, like Title VII, “was not intended to in-
corporate and particularize the commands of the Fifth and
Fourteenth Amendments,” Weber, 443 U.S. at 206 n.6, nor
was it intended to apply those commands to private sector
discrimination.  For this reason, we conclude that § 1981
should not be read in pari materia with the Fourteenth
Amendment to require the application of strict scrutiny to
all private race-based preferences.  See id. (declining to read
Title VII and Title VI in pari materia); Johnson, 480 U.S. at
630 n.8 (noting Congress’s “desire to preserve a relatively
large domain for voluntary employer action”).  In sum, hav-
ing generally abandoned, after Runyon and Jones, the Four-
teenth Amendment as the model for interpreting, and lim-
iting the reach of, §§ 1981 and 1982, we conclude that the
substantive standards embodied in modern civil rights laws
better capture the jurisprudence of § 1981.
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7 As is true with respect to the application of the McDonnell Doug-
las proof structure in the context of Title VII employment discrim-
ination claims, the elements of a prima facie case will vary de-
pending on the particular facts involved. See McDonald, 427 U.S.
at 279 n.6 (“ ‘specification . . . of the prima facie proof required . . .
is not necessarily applicable in every respect to differing factual
situations’ ”) (quoting McDonnell Douglas, 411 U.S. at 802 n.13).

Although the instant case involves a § 1981 claim
against a private school, we find no reason to depart from
the standards outlined in Patterson and well-established in
the cases interpreting Title VII.  While the analysis neces-
sarily must be modified in order to account for differences of
context, the substantive guarantee should remain the same:
the right to make and enforce contracts free from illegit-
imate and unlawful discrimination on the basis of race.
Accordingly, we hold that a § 1981 suit against a purely
private school is governed by the substantive standards
applicable to race-based challenges brought pursuant to
Title VII of the Civil Rights Act of 1964.  This means that
once the § 1981 plaintiff establishes a prima facie case of
intentional race discrimination, the defendant must come
forward with a legitimate nondiscriminatory reason justi-
fying the challenged practice; if such a reason is offered the
plaintiff may still attempt to show that the reason is a pre-
text for unlawful race discrimination.

It remains to clarify how these standards should oper-
ate in the context of private education.

B

Under the proof structure and accompanying substan-
tive standards that we now import, the complainant in a
§ 1981 suit against a purely private school must carry the
initial burden of establishing a prima facie case of racial
discrimination.  See McDonnell Douglas, 411 U.S. at 802.7

Where an explicit race-based admissions policy exists, proof
of this fact alone is sufficient to establish a prima facie case.
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8 Appellees argue that the racial preference is not an absolute bar
to the admission of non-Hawaiians because if spaces exceed the
number of qualified native Hawaiian applicants, Kamehameha
will admit non-Hawaiian students. They point out that, in 2003,
a non-Hawaiian student was admitted to the Kamehameha
Schools; a fact which, the record suggests, owed more to accident
than design as it prompted an immediate full-scale investigation
and promise, on the part of School administrators, to ensure that
admission remained for native Hawaiians only. Whether or not the
policy is, in the abstract, an absolute bar to admission for those of
the non-preferred race, it certainly operates as one.

If the plaintiff proves his prima facie case, a rebuttable
presumption of intentional discrimination arises, see Tex.
Dep’t of Comty. Affairs v. Burdine, 450 U.S. 248, 254 (1981),
and the burden of production shifts to the school to artic-
ulate a legitimate nondiscriminatory reason for its admis-
sions policy.  See McDonnell Douglas, 411 U.S. at 802.  See
also Burdine, 450 U.S. at 255-56.  If the school satisfies this
burden, the burden of production again shifts to the plaintiff
to prove that the school’s articulated reason is a pretext for
unlawful race discrimination.  See Hicks, 509 U.S. at 515-
16; McDonnell Douglas, 411 U.S. at 804.  Despite the shift-
ing burdens, the ultimate burden of persuasion that the
school intentionally discriminated on the basis of race re-
mains with the plaintiff at all times.  Hicks, 509 U.S. at 507.

We turn, next, to the task of applying these standards
to the plaintiff-appellant’s § 1981 challenge to the racially
exclusionary admissions policy in place at the Kamehameha
Schools.

IV

It is undisputed that the Kamehameha Schools em-
ploys an express racial classification designed to deny ad-
mission to all students possessing no aboriginal blood, so
long as qualified native Hawaiian applicants seek admission
in sufficient number to fill the positions.8  Accordingly, the
issue becomes whether the Schools can articulate a legiti-
mate nondiscriminatory reason justifying this racial pre-
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ference.  Toward this end, the Schools urge that its policy
constitutes a valid affirmative action plan rationally related
to redressing present imbalances in the socioeconomic and
educational achievement of native Hawaiians, producing
native Hawaiian leadership for community involvement,
and revitalizing native Hawaiian culture.

The Supreme Court has held that Title VII’s prohi-
bition against racial discrimination “does not condemn all
private, voluntary, race-conscious affirmative action plans.”
Weber, 443 U.S. at 208.  Consequently, in the Title VII con-
text, if the challenged employment decision was made pur-
suant to such a plan, the existence of an affirmative action
plan itself can form the basis of a legitimate nondiscrimina-
tory rationale.  See Johnson, 480 U.S. at 626.  We assume,
absent objection from the parties, that the same principle
applies to a § 1981 suit against a purely private school.  See,
e.g., Edmonson v. United States Steel Corp., 659 F.2d 582,
584 (5th Cir. 1981) (per curiam) (applying Title VII stand-
ards in the context of § 1981 employment discrimination
challenge to race-conscious affirmative action plan); accord
Setser v. Novack Inv. Co., 657 F.2d 962, 966-68 (8th Cir.
1981) (en banc), cert. denied, 454 U.S. 1064 (1981); cf. Mc-
Donald, 427 U.S. at 280 n.8 (declining to consider the per-
missibility, under § 1981, of an affirmative action program).

As a preliminary matter, we note that the plaintiff gen-
erally bears the burden of establishing the invalidity of an
affirmative action plan challenged under Title VII.  See
Johnson, 480 U.S. at 626 (“If [an affirmative action] plan is
articulated as the basis for the [challenged employment]
decision, the burden shifts to the plaintiff to prove that the
employer’s justification is pretextual and the plan is inval-
id.”); cf. Hill v. Ross, 183 F.3d 586, 590 (7th Cir. 1999) (not-
ing that Johnson’s discussion of burdens was undermined
by subsequent decisions, but declining to decide whether it
survived those decisions); Bass v. Bd. of County Comm’rs,
256 F.3d 1095, 1115 (11th Cir. 2001) (same).  We see no
basis for a different rule regarding a plan’s alleged violation
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9 Under the plan, the preference was slated to end as soon as the
percentage of minority skilled craftworkers approximated the per-
centage of minorities in the local labor force.  Weber, 443 U.S. at
208-09.

of § 1981 in the context of private education.  Our remain-
ing analysis, therefore, will focus on determining whether
the plaintiff-appellant has met this burden.

A

The starting point for our analysis is the Court’s sem-
inal decision in United Steelworkers of America v. Weber,
443 U.S. 193 (1979).  At issue in Weber was an affirmative
action plan collectively bargained by a union and an em-
ployer that reserved for African-American employees fifty
percent of the openings in an in-plant craft training pro-
gram.  In ruling that the challenged plan fell on the permis-
sible side of the line demarcating valid affirmative action
plans from those which violate the commands of Title VII,
the Court observed that the purpose of the plan mirrored
that of Title VII:  to “break down old patterns of racial seg-
regation and hierarchy” and to “ ‘open employment oppor-
tunities for [minorities] in occupations which have been
traditionally closed to them.  Id. at 208 (citing and quoting
110 CONG. REC. 6548 (1964) (remarks of Sen. Humphrey)).
It emphasized that the plan did so without “unnecessarily
trammel[ing] the interests of the white employees”; specific-
ally, the plan did not “require the discharge of white work-
ers and their replacement with new black hirees,” and did
not “create an absolute bar to the advancement of white em-
ployees.”  Id.  Finally, the Court noted that “the plan is a
temporary measure; it is not intended to maintain racial
balance, but simply to eliminate a manifest racial imbal-
ance.”  Id.9

While “[t]he Weber Court did not establish a rigid for-
mula for testing the validity of an affirmative action plan,”
Johnson v. Transp. Agency, 770 F.2d 752, 757 (9th Cir.
1984); see also Setser, 657 F.2d at 969-70, later cases have
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used Weber as a general guide for assessing the legality of
affirmative action plans challenged pursuant to Title VII.
See, e.g., Johnson, 480 U.S. at 627 (“The assessment of the
legality of the [affirmative action plan in question] must be
guided by our decision in Weber.”); Local 28 of Sheet Metal
Workers Int’l Ass’n v. EEOC, 478 U.S. 421, 479 (1986) (ap-
plying Weber and finding that a court-imposed union mem-
bership goal and fund established to increase minority en-
rollment, which did not “require any member of the union to
be laid off,” “discriminate against existing union members,”
nor bar admission of white applicants to the union, did not
“unnecessarily trammel[ ] the interests of white employ-
ees”).  We are persuaded that these general principles may
be rationally applied in the context of private education,
with certain modifications to account for the differences of
context.

We recently distilled the Court’s analysis in Weber into
three distinct requirements:  affirmative action plans must
(1) respond to a manifest imbalance in its work force; (2) not
“ ‘create[] an absolute bar to the[] advancement’ ” of the non-
preferred race or “ ‘unnecessarily trammel[]’ ” their rights;
and (3) do no more than is necessary to achieve a balance.
Rudebusch v. Hughes, 313 F.3d 506, 520-21 (9th Cir. 2002)
(quoting Johnson, 480 U.S. at 637-38).  The appellant claims
that the Schools’ program fails under the first of these cri-
teria:  rather than addressing a manifest internal imbal-
ance, it seeks to address an imbalance external to its stu-
dent population.

We do not address the appellant’s claims because we
find the second of Weber’s guiding principles fatal to the
program in place at the Kamehameha Schools.  The school’s
admission policy operates as an absolute bar to admission
for non-Hawaiians.  Kamehameha’s unconditional refusal to
admit non-Hawaiians so long as there are native Hawaii-
an applicants categorically “trammels” the rights of non-
Hawaiians.  The Court in Runyon made clear that an ad-
missions policy that consciously and conspicuously denies
admission to all members of the non-preferred race on ac-
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count of their race is “a classic violation of § 1981.”  427 U.S.
at 172.

Appellees argue, nonetheless, that the need is so great
that the Schools should be permitted to admit only native
Hawaiians until the educational deficits affecting that com-
munity disappear.  They present abundant evidence dem-
onstrating that native Hawaiians are over-represented in
negative socioeconomic statistics such as poverty, homeless-
ness, child abuse and neglect, and criminal activity; they are
more likely to live in economically disadvantaged neighbor-
hoods and attend low-quality schools; and, because of low
levels of educational attainment, they are severely under-
represented in professional and managerial positions, and
over-represented in low-paying service and labor occupa-
tions.  In sum, they urge, even though the admissions pol-
icy creates an “absolute bar,” it is necessary for the Schools
to “trammel” the interests of non-aboriginal applicants in
order to reach its goal.

To accept this argument, however, is to completely
abolish what we perceive to be an important limitation em-
bodied in Weber’s second principle:  fairness to applicants
of the non-preferred race.  Even if we assumed that some,
limited racial preferences might be appropriate in order for
the Schools to advance its mission, an absolute bar on the
basis of race alone exceeds any reasonable application of
Weber, Rudebusch, and the cases that followed in their
wake.  “Classifications of [persons] solely on the basis of
race . . . threaten to stigmatize individuals by reason of their
membership in a racial group and to incite racial hostility.”
Shaw v. Reno, 509 U.S. 630, 643 (1993).  Indeed, the sub-
text to the Schools’ policy—that of all those who are found
in poverty, homelessness, crime and other socially or eco-
nomically disadvantaged circumstances, only native Haw-
aiians count—“perpetuate[s] the notion that race matters
most” and “ ‘may exacerbate the very [conditions that Ka-
mehameha’s policy is intended] to counteract.   Johnson v.
California, 125 S. Ct. 1141, 1143 (2005) (quoting Shaw, 509
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10 This is particularly true when we deal with a statute of such
venerable provenance as § 1981, one that long pre-dates Con-
gress’s more recent native Hawaiian preferences.

U.S. at 648).  As we emphasized in Coral Construction Co.
v. King County, “race conscious programs must be designed
to minimize—if not avoid—burdens upon nonculpable third
parties.”  941 F.2d 910, 917 (9th Cir. 1991).  We cannot
agree with the district court’s conclusion that the challenged
program constitutes a valid affirmative action plan supply-
ing a legitimate nondiscriminatory reason for the Schools’
racially exclusionary admissions policy.  Under the prin-
ciples we find controlling, the Schools’ absolute bar to ad-
mission on the basis of race is invalid.

B

Appellees urge that Congress’s intent is essential to
guiding our interpretation of how § 1981 applies to a partic-
ular set of facts.  They argue that because Congress has
given native Hawaiians in general, and the Kamehameha
Schools in particular, preferences in the context of educa-
tion, see 20 U.S.C. § 7901 et seq.; 20 U.S.C. § 7511 et seq.,
our analysis must harmonize these enactments by accord-
ing the Schools greater deference under § 1981.  Appellees
argue that it is inconceivable that the same Congress that
enacted preferences for native Hawaiians would think that
the Schools preferences violate § 1981; additionally, they
argue that we can give § 1981 this more generous reading
because § 1981 was amended in the Civil Rights Act of 1991.

 We have located no authority for the proposition that
congressional intent, as manifested by scattered statutes
adopted specially for the benefit of native Hawaiians, is suf-
ficient to modify the standards embodied in a statute of gen-
eral applicability.  We cannot imagine the task of trying to
harmonize all of the various acts of Congress—a prodigious
output that is ever expanding and contracting—with stat-
utes of general applicability such as § 1981.10  Congress is
quite capable of creating exceptions for such laws, and we
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11 Reading § 4905(a) to authorize exclusive racial preferences for
native Hawaiians in education may raise constitutional problems
in light of the Supreme Court’s decision in Rice. See Rice, 528 U.S.
at 518 (declining to uphold a race-based voting restriction for
native Hawaiians absent “some beginning premises not yet estab-
lished in [the Court’s] case law[;]” namely, that Congress “has de-
termined that native Hawaiians have a status like that of Indians
in organized tribes”). If Congress’s classifications based on native
Hawaiian status are, indeed, of a racial nature, they may fall sub-
ject to strict scrutiny under the equal protection component of the
Fifth Amendment. See Adarand, 515 U.S. at 227 (“[A]ll racial
classifications, imposed by whatever federal, state, or local gov-
ernmental actor, must be analyzed by a reviewing court under
strict scrutiny.”).

would intrude on its ability or willingness to do so if we
scoured the U.S. Code for hints of contrary intent.  For rea-
sons both of separation of powers and our own sanity, we
will not undertake such a task.  Rather, our role, in the con-
text of § 1981, “is limited to interpreting what Congress may
do and has done.”  Patterson, 491 U.S. at 188.

Judge GRABER, in dissent, urges us to consider 20
U.S.C. § 4905(a) (1991) (repealed 1994) as evidence of Con-
gress’s intent to abrogate the otherwise plain language of
§ 1981 as it applies to the Kamehameha Schools’ racially
exclusionary admissions policy.  We are told that because
the now repealed § 4905(a) authorized grants to the Kame-
hameha Schools to develop a demonstration program to
support native Hawaiians who choose to attend college, it
follows as an “inescapable conclusion” that Congress intends
the Schools to refuse to admit, into its K-12 program, any-
one without aboriginal blood.  Dissent, at [151a].  Even as-
suming, arguendo, the premise that § 1981 may affect par-
ties differently when Congress so directs, we cannot agree
that a statute adopted in 1988 and repealed in 1994 created
a native Hawaiian carve-out for § 1981.11

Over the years, Congress has directed research, sup-
port and assistance at numerous minority groups, as well as
the category of “minorities” in general.  See, e.g., Minority
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Access to Research Careers Program, 42 U.S.C. §§ 241,
285k, 288, 288a (1988); Patricia Roberts Harris Fellowship
Program, Pub. L. 99-498, Title IX, § 901(a), Oct. 17, 1986,
100 Stat. 1550 (repealed Pub. L. 105-244, Title VII, § 702,
Oct. 7, 1998, 112 Stat. 1803); Excellence in Mathematics,
Science and Engineering Act of 1990, Pub. L. No. 101-589,
104 Stat. 2881 (1990); African-American History Landmark
Theme Study, Pub. L. 102-98, Aug. 17, 1991, 105 Stat. 485
(1991).  But it would be overreaching to interpret these
statutes as blanket approval for private race discrimination
that is otherwise violative of § 1981. So far as we are aware,
Congress has never even considered the racial bar to admis-
sion in place at the Kamehameha Schools, and we cannot
infer implicit approval from a statute that merely author-
ized financial support for college-bound native Hawaiians.
Thus, while we agree with the dissent that we should read
statutes capable of coexistence “to give effect to each,” we
find no conflict between § 4905(a), which authorizes federal
financial assistance to promote native Hawaiian higher
education, and § 1981, which forbids a private institution
from erecting an absolute bar to admission or advancement
solely on the basis of race.  Watt v. Alaska, 451 U.S. 259, 267
(1981).

Importantly, we find little to suggest that Congress, in
enacting the Civil Rights Act of 1991, intended to do any-
thing more than overrule the holding in Patterson, 491 U.S.
at 177-80, and codify the holding in Runyon, 427 U.S. at
170-71.  See, e.g., H.R. REP. No. 102-40, 102d CONG., 1st
SESS., pt. II, at 37 (1991) (“[Subsection (b)] overrules Pat-
terson by adding a new subsection to Section 1981. . . .
[Subsection (c)] is intended to codify Runyon v. McCrary.”).
To divine, from scattered statutes enacted years apart, that
Congress has manifested an obvious intent to alter the
application of § 1981 to exclusionary racial preferences
granted on behalf of native Hawaiians—or, indeed, that
Congress has considered the interrelationship of these stat-
utes at all—grants considerably more weight to congress-
ional silence than we find appropriate in this context.
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Absent proof that Congress has validly exempted the
Schools—or the class of native Hawaiians as a whole—from
the substantive commands of § 1981, we can ascertain no
basis for subjecting a private school’s racial preference pre-
mised on aboriginal blood to a wholly different standard
than all other racial preferences challenged under the stat-
ute.  We thus turn to the question of whether Congress has
implicitly exempted the Schools from § 1981.

C

Appellees’ argument—that a preference for native
Hawaiians should be analyzed under a relaxed level of
scrutiny in light of the unique trust relationship between
the federal government and the native Hawaiian people—is,
essentially, a generalized appeal to the “special relationship
doctrine” typically advanced to support preferences accorded
members of federally recognized Indian tribes.  Using this
doctrine, the Supreme Court has, on numerous occasions,
specifically upheld legislation granting preferential treat-
ment to Native Americans.  See, e.g., Mancari, 417 U.S. at
550 (collecting cases).

The seminal case recognizing the doctrine, upon which
all subsequent cases rely, is the Supreme Court’s 1974 deci-
sion in Morton v. Mancari, 417 U.S. at 553.  In Mancari, the
Court observed that the preference in question—a Bureau
of Indian Affairs hiring preference for Native Americans
—was “not directed towards a ‘racial’ group consisting of
‘Indians’,” but instead applied “only to members of ‘federally
recognized’ tribes.”  Id. at 553 & n.24.  See also id. at 554
(“The preference, as applied, is granted to Indians not as a
discrete racial group, but, rather, as members of quasi-
sovereign tribal entities whose lives and activities are gov-
erned by the BIA in a unique fashion.”).  In this sense, the
Court determined, “the preference is political rather than
racial in nature” and, accordingly, should be reviewed
merely to determine whether it is reasonably and rationally
designed to further Indian self-government.  Id. at 553 n.24
(emphasis added).  Concluding that it was, the Court upheld
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the validity of the hiring preference against a Title VII chal-
lenge.  Id. at 554 (“Here, the preference is reasonably and
directly related to a legitimate, nonracially based goal.  This
is the principal characteristic that generally is absent from
proscribed forms of racial discrimination.”).  Later cases
have applied Mancari’s analysis without modifying the dis-
tinction between classifications based on political affiliation
and those based on race.  See, e.g., Washington v. Confeder-
ated Bands & Tribes of Yakima Indian Nation, 439 U.S.
463, 500-01 (1979) (“It is settled that the unique legal status
of Indian tribes under federal law permits the Federal Gov-
ernment to enact legislation singling out tribal Indians, leg-
islation that might otherwise be constitutionally offensive.”
(internal quotation marks omitted)); United States v. Ante-
lope, 430 U.S. 641, 645 (1977) (“The decisions of this Court
leave no doubt that federal legislation with respect to Indian
tribes, although relating to Indians as such, is not based
upon impermissible racial classifications.  Quite the con-
trary, classifications expressly singling out Indian tribes
as subjects of legislation are expressly provided for in the
Constitution and supported by the ensuing history of the
Federal Government’s relations with Indians.” (footnote
omitted)); Fisher v. Dist. Court, 424 U.S. 382, 390 (1976)
(per curiam) (“[W]e reject the argument that denying [the
Indian plaintiffs] access to the Montana courts constitutes
impermissible racial discrimination.  The exclusive jurisdic-
tion of the Tribal Court does not derive from the race of the
plaintiff but rather from the quasi-sovereign status of the
Northern Cheyenne Tribe under federal law.”).

As it has for Native Americans, Congress has enacted
numerous statutes providing separate benefit programs for
native Hawaiians or including them in benefit programs
that assist other native people.  See, e.g., Hawaiian Homes
Commission Act § 1 et seq., 42 Stat. 108 (1920) (setting aside
200,000 acres and establishing a program of loans and long-
term leases for the benefit of Native Hawaiians); Depart-
ment of Defense Appropriations Act, Pub. L. No. 103-335,
108 Stat. 2599, 2652 (1994) (“In entering into contracts with
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private entities to carry out environmental restoration and
remediation of Kaho‘olawe Island . . . the Secretary of the
Navy shall . . . give especial preference to businesses owned
by Native Hawaiians”); Native Hawaiian Education Act, 20
U.S.C. § 7512(13) et seq. (establishing programs to facilitate
the education of Native Hawaiians and asserting a “political
relationship between the United States and the Native
Hawaiian people”); Native American Graves Protection and
Repatriation Act, 25 U.S.C. § 3001 et seq. (extending protec-
tion to American Indian and Native Hawaiian burial sites);
Native Hawaiian Health Care Improvement Act of 1992, 42
U.S.C. § 11701(17) et seq. (creating a number of programs
aimed at improving health care for Native Hawaiians and
stating, “The authority of the Congress under the United
States Constitution to legislate in matters affecting the ab-
original or indigenous peoples of the United States includes
the authority to legislate in matters affecting the native
peoples of Alaska and Hawaii”); Hawaiian Homelands
Homeownership Act of 2000, Pub. L. No. 106-569, §§ 511-
514, 114 Stat. 2944, 2966-67, 2990 (providing governmental
loan guarantees “to Native Hawaiian families who other-
wise could not acquire housing financing”); National His-
toric Preservation Act, 16 U.S.C. § 470-1(2) (to “provide
leadership in the preservation of the prehistoric and historic
resources of the United States and of the international com-
munity of nations and in the administration of the national
preservation program in partnership with States, Indian
tribes, Native Hawaiians, and local governments”); National
Museum of the American Indian Act, 20 U.S.C. § 80q(8)
(providing for the return of Native Hawaiian human re-
mains and funerary objects as well as the creation of a mu-
seum exclusively for the preservation and study of the
history and artifacts of Native Americans); Drug Abuse
Prevention, Treatment and Rehabilitation Act, 21 U.S.C.
§ 1177(d) (involving grant applications aimed at combating
drug abuse and providing:  “The Secretary shall encourage
the submission of and give special consideration to applica-
tions under this section to programs and projects aimed
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at underserved populations such as racial and ethnic mi-
norities, Native Americans (including Native Hawaiians
and Native American Pacific Islanders), youth, the elder-
ly, women, handicapped individuals, and families of drug
abusers.”); Native American Languages Act, 25 U.S.C.
§§ 2901-06 (including Native Hawaiian languages in the
ambit of Native American languages accorded statutory
protection); Workforce Investment Act of 1998, 29 U.S.C.
§ 2911(a) (“The purpose of this section is to support em-
ployment and training activities for Indian, Alaska Native,
and Native Hawaiian individuals”); American Indian Religi-
ous Freedom Act, 42 U.S.C. § 1996 (“it shall be the policy
of the United States to protect and preserve for American
Indians their inherent right of freedom to believe, express,
and exercise the traditional religions of the American Indi-
an, Eskimo, Aleut, and Native Hawaiians, including but not
limited to access to sites, use and possession of sacred ob-
jects, and the freedom to worship through ceremonials and
traditional rites.”); Native American Programs Act of 1974,
42 U.S.C. §§ 2991-92, 2991a (including Native Hawaiians in
a variety of Native American financial and cultural benefit
programs:  “The purpose of this subchapter is to promote
the goal of economic and social self-sufficiency for American
Indians, Native Hawaiians, other Native American Pacific
Islanders (including American Samoan Natives), and Alaska
Natives.”); Comprehensive Alcohol Abuse and Alcoholism
Prevention, Treatment, and Rehabilitation Act, 42 U.S.C.
§ 4577(c)(4) (giving preference to grant applications aimed
at combating drug abuse:  “The Secretary shall encourage
the submission of and give special consideration to applica-
tions under this section for programs and projects aimed at
underserved populations such as racial and ethnic minor-
ities, Native Americans (including Native Hawaiians and
Native American Pacific Islanders), youth, the elderly,
women, handicapped individuals, public inebriates, and
families of alcoholics.”); 20 U.S.C. § 4441 (providing funding
for Native Hawaiian arts and cultural development); Older
Americans Act of 1965, 42 U.S.C. § 3001 et seq., 45 C.F.R.
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§ 1328.1 (2004) (establishing a “program . . . to meet the
unique needs and circumstances of Older Hawaiian Na-
tives”).  Insofar as these statutes have articulated a consti-
tutional basis, they have usually asserted that the programs
are enacted pursuant to a special relationship between the
federal government and native Hawaiians akin to that with
Native Americans.  See, e.g., 20 U.S.C. § 7512(13) (contain-
ing findings); 42 U.S.C. § 11701(17) (same); 20 U.S.C. § 4901
(1991) (repealed 1994) (same).

In addition, Congress has expressly, and repeatedly,
determined that the United States wrongfully participated
in the demise of the Hawaiian Monarchy, see, e.g., Native
Hawaiian Education Act, 20 U.S.C. § 7512 (findings); Native
Hawaiian Health Care Improvement Act, 42 U.S.C. § 11701
(findings); Apology Resolution, S. Joint Res. No. 19, Pub.
L. No. 103-150, 107 Stat. 1510 (1993), the harmful conse-
quences of which, in terms of the decimation and suffer-
ing wrought on the native Hawaiian people and culture,
are well documented.  See, e.g., Kamehameha Sch., 295
F. Supp. 2d at 1150-55.  See also FUCHS, HAWAII PONO: AN

ETHNIC AND POLITICAL HISTORY (1961); R. KUYKENDALL,
THE HAWAIIAN KINGDOM (1967).  Accordingly, Congress has
asserted that the United States has a political relationship
with, and a special trust obligation to, native Hawaiians as
the indigenous people of Hawaii.  See, e.g., 20 U.S.C. § 7512;
42 U.S.C. § 11701.

We find it of some significance, however, that, in legis-
lating for native Hawaiians, Congress has not consistently
treated them in the same manner as Native Americans.
Rather, Congress has, on occasion, opted to exclude native
Hawaiians from beneficial programs created for Native
Americans.  See Kahawaiolaa v. Norton, 386 F.3d 1271,
1282 (9th Cir. 2004) (observing that “Congress has specific-
ally included . . . native Hawaiians . . . in certain privilege-
granting statutes while specifically excluding [them] . . .
from a number of others”; collecting statutes).  Nonetheless,
Appellees appeal to those statutes enacted for the benefit of
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12 Cf. Rice, 528 U.S. at 518. See also Stuart Minor Benjamin, Equal
Protection and the Special Relationship: The Case of Native Haw-
aiians, 106 YALE L.J. 537, 539-40 (1996) (arguing that “without
a Native Hawaiian political entity that can constitute an ‘Indian
Tribe[]’ for constitutional purposes, there is no ‘special relation-
ship’ between Native Hawaiians and the federal government pur-
suant to which programs singling out Native Hawaiians would be
subject to rational basis review”).
13 Moreover, the Court, in Mancari, was careful to note that its
decision was confined to the authority of the Bureau of Indian
Affairs, 417 U.S. at 554, a limitation later emphasized by the
Court in Rice, 528 U.S. at 520.

native Hawaiians to support their argument that the Kame-
hameha Schools’ racial preference should be analyzed under
a deferential form of scrutiny that recognizes Congress’s
special trust relationship and maintains consistency among
its legislative enactments.  We find this argument foreclosed
by Appellees’ explicit concession that the preference at issue
constitutes discrimination on the basis of race.

Even assuming that Congress may validly exempt na-
tive Hawaiians from the substantive commands of § 1981,12

a private school’s admissions preference cannot be exclu-
sively racial, yet simultaneously subject to the special rela-
tionship doctrine.  The Court’s decision in Mancari, 417 U.S.
at 553 n.24, took pains to emphasize the nonracial nature of
the challenged hiring preference, expressly ruling that the
precise classification at issue, which was based on Indian
tribal affiliation, was not racial, but, rather, political in
nature; for this reason, it was subject only to rational basis
review.13  The same principle does not apply to the classifi-
cation employed by the Kamehameha Schools, which Appel-
lees concede to be exclusively racial in nature, design and
purpose.  Thus, because we conclude that Appellees have
waived the issue, we find it unnecessary to address whether
Congress has validly exempted native Hawaiians from
§ 1981’s substantive mandate.
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Judge GRABER would find that the United States gov-
ernment enjoys a trust relationship “that parallels (but is
not identical to) that between the federal government and
Native Americans.”  Dissent, at [151a-152a].  Only five
years ago, in the context of a challenge brought under the
Fifteenth Amendment, the Supreme Court declined an in-
vitation to hold as much, concluding that to do so “would[]
require[] accept[ing] some beginning premises not yet es-
tablished in [the Court’s] case law.”  Rice, 528 U.S. at 518.
Importantly, the Court was unwilling to hold that Congress
“has determined that native Hawaiians have a status like
that of Indians in organized tribes.”  Id.  We are unaware of
any single case or statute that has intervened to establish
these “beginning premises;” indeed, the only statute the
dissent relies on at any length—20 U.S.C. § 4905(a)—had
been enacted and repealed long before the Court’s decision
in Rice.  In sum, it remains unclear whether the United
States government enjoys a trust relationship with native
Hawaiians similar to that enjoyed with organized tribes.
But under the statutes and case law as they exist now, we,
like the Court in Rice, find it advisable to “stay far off that
difficult terrain.”  Rice, 528 U.S. at 519.

We acknowledge that the status of native Hawaiians
and their relationship, as a class, to the federal government
presents difficult questions of serious import, complicated
both by history and by politics, and carrying tremendously
far-reaching consequences.  See Rice, 528 U.S. at 501 (“The
status of Hawaiian lands has presented issues of complexity
and controversy from at least the rule of Kamehameha I to
the present day.”).  See also Jon M. Van Dyke, The Political
Status of the Native Hawaiian People, 17 YALE L. & POL’Y
REV. 95 (1998); Stuart Minor Benjamin, Equal Protection
and the Special Relationship: The Case of Native Hawaiians,
106 YALE L.J. 537 (1996).  Nonetheless, it does not follow
from Mancari, or from any other authority of which we are
aware, that Congress may authorize a private school to ex-
clusively restrict admission on the basis of an express racial
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classification.  Rather, the Court’s decisions in this arena
have emphasized the nonracial nature of classifications held
to withstand scrutiny under modern civil rights laws.  Be-
cause Appellees do not argue that the classification in ques-
tion should be viewed as anything but expressly racial, we
refrain from addressing the matter further.  See Rice, 528
U.S. at 519.

V

We emphasize that our ruling today is a narrow one.
We conclude only that the plaintiff-appellant has met his
burden of establishing the invalidity of the racially exclu-
sionary affirmative action plan in place at the Kamehameha
Schools, as that plan currently operates as an absolute bar
to admission for those of the non-preferred race.  Nothing in
our decision, however, implicates the validity of the Pauahi
Bishop Will, as we do not read that document to require the
use of race as an admissions prerequisite.  Consequently,
we affirm the entry of summary judgment for the Bernice
Pauahi Bishop Estate and its individual trustees.

For the foregoing reasons, the decision of the district
court granting summary judgment to the Kamehameha
Schools is reversed.  In all other respects, the judgment is
affirmed.  The case is remanded for proceedings consistent
with this opinion.

AFFIRMED IN PART; REVERSED IN PART.

______________________________________________________

GRABER, Circuit Judge, concurring in part and dissenting
in part:

I respectfully dissent from the majority’s conclusion
that 42 U.S.C. § 1981 bars the admissions policy of the Ka-
mehameha Schools.  Our only task is to discern Congress’
intent with respect to the application of § 1981 to a wholly
private, Hawaiian institution that educates Native Hawaii-
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an children in Hawaii.  Although I have no quarrel with
many of the general principles set forth so gracefully in the
majority opinion—and, indeed, I concur in the opinion inso-
far as it applies Title VII principles, rather than strict scrut-
iny, to admissions preferences by a private school—I cannot
agree with the opinion’s narrow perspective on congress-
ional intent.

When Congress first enacted § 1981 in 1866, the Haw-
aiian Islands were still a sovereign kingdom.  But in 1991,
when Congress revisited and reenacted § 1981 in the Civil
Rights Act of 1991, Pub. L. No. 102-166, § 101, 105 Stat.
1071, Congress’ view of the statute’s proper scope presump-
tively was informed by the body of law that had developed
in the interim.  See Miles v. Apex Marine Corp., 498 U.S. 19,
32 (1990) (“We assume that Congress is aware of existing
law when it passes legislation.”); 1A Norman J. Singer,
Sutherland Statutory Construction § 23.10, at 487 (6th ed.
2002) (describing the doctrine that “the legislature is pre-
sumed to envision the whole body of the law when it enacts
new legislation”).  It is our duty to harmonize § 1981, to the
extent possible, with the statutory context in which Con-
gress acted.  See Watt v. Alaska, 451 U.S. 259, 267 (1981)
(“We must read [apparently conflicting] statutes to give ef-
fect to each if we can do so while preserving their sense and
purpose.”); Morton v. Mancari, 417 U.S. 535, 551 (1974)
(“[W]hen two statutes are capable of co-existence, it is the
duty of the courts, absent a clearly expressed congressional
intention to the contrary, to regard each as effective.”).

In 1988, just three years before its reenactment of
§ 1981, Congress recognized the United States government’s
unique relationship with Native Hawaiians, acknowledged
the severe socioeconomic and educational disadvantages
experienced by Native Hawaiians, and authorized federal
money for private entities—including the Kamehameha
Schools—to provide loans and scholarships exclusively
to Native Hawaiians.  For example, Congress found, in
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the Native Hawaiian Health Care Act of 1988, Pub. L. No.
100-579, § 2(2), 102 Stat. 2916, that the federal govern-
ment’s contributions to improving the health of Native
Hawaiians “are consistent with the historical and unique
legal relationship of the United States with the government
that represented the indigenous native people of Hawaii.”

Congress spoke particularly, and at length, to the ed-
ucational needs of Native Hawaiians in the Augustus F.
Hawkins-Robert T. Stafford Elementary and Secondary
School Improvement Amendments of 1988 (“Hawkins-
Stafford Amendments”), Pub. L. No. 100-297, tit. IV, § 4001
(“Education for Native Hawaiians”), 102 Stat. 130:

The Congress finds and declares that—

(1)  the Federal Government retains the
legal responsibility to enforce the administration
of the State of Hawaii’s public trust responsibility
for the betterment of the conditions of Native
Hawaiians;

(2)  in furtherance of the responsibility for
the betterment of the conditions of Native Haw-
aiians, Congress has the power to specially legis-
late for the benefit of Native Hawaiians;

(3)  the attainment of educational success is
critical to the betterment of the conditions of
Native Hawaiians;

(4)  it is the policy of the Federal Govern-
ment to encourage the maximum participation of
Native Hawaiians in the planning and manage-
ment of Native Hawaiian Education Programs;

. . . .

(9)  special efforts in education recognizing
the unique cultural and historical circumstances
of Native Hawaiians are required.
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1 Even though the quoted sections were repealed in 1994, they sig-
nal Congress’ sustained intent. First, the statutes were in effect in
1991 when Congress re-enacted § 1981. Second, Congress has con-
tinued throughout the years to make similar findings about the
unique educational needs of Native Hawaiian children and the
unique relationship between the United States government and
the Native Hawaiian people. See, e.g., 20 U.S.C. § 7512. Congress
also has continued to authorize funds for educational programs
serving Native Hawaiian children. See, e.g., id. § 7515.
2 In 1987, a year before the enactment of the Hawkins-Stafford
Amendments, Congress had provided funds for a “Native Hawaii-
an organization” to “make loans to Native Hawaiian organizations
and to individual Native Hawaiians for the purpose of promoting
economic development in the State of Hawaii.” Native American
Programs Act Amendments of 1987, Pub. L. No. 100-175, tit. V,
§ 506(a), 101 Stat. 926 (emphasis added).

20 U.S.C. § 4901 (1991) (repealed 1994).1

Having made those findings, Congress specifically
directed the Secretary of Education to “make grants to the
Kamehameha Schools/Bernice Pauahi Bishop Estate”—that
is, to the Defendants in this case—“for a demonstration pro-
gram to provide Higher Education fellowship assistance to
Native Hawaiian students.”  20 U.S.C. § 4905(a) (1991) (re-
pealed 1994) (emphasis added).2  The sole beneficiaries of
this federal fellowship assistance were to be “Native Haw-
aiian,” a term that was defined in the statute—as it is in
the Kamehameha Schools’ admission policy—to mean “a
descendant of the aboriginal people, who prior to 1778, oc-
cupied and exercised sovereignty in the area that now com-
prises the State of Hawaii.”  20 U.S.C. § 4909(1)(C) (1991)
(repealed 1994).  Compare id. with Doe v. Kamehameha
Sch./Bernice Pauahi Bishop Estate, 295 F. Supp. 2d 1141,
1156-57 (D. Haw. 2003) (describing the Schools’ admissions
policy).

That exclusive educational preference for Native Haw-
aiians, which was motivated by the need to remedy abysmal
socioeconomic and educational conditions and by the United
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States government’s unique relationship with and responsi-
bility for Native Hawaiians, was part of the statutory con-
text into which § 1981 was reenacted.  Having just adopted
this private, remedial, exclusive preference for Native Haw-
aiians, Congress could not have intended for § 1981 to bar,
categorically, every private program that provides an ex-
clusive preference to Native Hawaiians.  And, for that rea-
son, I disagree that the mere fact that Kamehameha Schools
grants an exclusive preference to Native Hawaiian appli-
cants is dispositive of this case.  Indeed, the inescapable
conclusion from the statutory context is that in 1991 Con-
gress intended that a preference for Native Hawaiians, in
Hawaii, by a Native Hawaiian organization, located on the
Hawaiian monarchy’s ancestral lands, be upheld because
it furthers the urgent need for better education of Native
Hawaiians, which Congress had identified explicitly in
1988.

 The majority holds that § 1981 forbids all exclusive
racial preferences (whether remedial or not) and suggests
that political status is the only alternative justification for
the Schools’ exclusive preference for Native Hawaiians.  See
maj. op. at [135a-137a].  Thus, the Schools’ concession that
“Native Hawaiian” is a racial category, for purposes of this
case, dooms its policy under the majority’s view.  See maj.
op. at [141a-145a].  I do not perceive such a dichotomy be-
tween the racial and the political aspects of the Schools’
preference for Native Hawaiian applicants.  That is, if “Na-
tive Hawaiian” is indeed a racial category, then Congress
has shown by its actions that an exclusive, remedial, racial
preference can be permissible, at least when it is employed
to remedy demonstrable and extreme educational and socio-
economic deficiencies that are faced by a racial group that
(a) is descended from people whose sovereignty and culture
were upended and nearly destroyed, in part by the actions
of the United States, and (b) consequently enjoys a special
trust relationship with the United States government that
parallels (but is not identical to) that between the federal
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government and Native Americans.  These factors distin-
guish Native Hawaiians from the other racial groups men-
tioned by the majority, see maj. op. at [138a-139a], who have
received special funding.  In other words, we need not decide
that Native Hawaiians have any particular political status
in order to recognize, as Congress has, that the Kameha-
meha Schools pursue unique remedial objectives and may,
consistent with congressional intent, employ special reme-
dial tools.

The Supreme Court has not established “a rigid for-
mula for testing the validity of an affirmative action plan”
applied by a private employer, Johnson v. Transp. Agency,
770 F.2d 752, 757 (9th Cir. 1985), nor has it spoken at all to
the operation of § 1981 with respect to remedial preferences
at a private school.  In the absence of more specific Supreme
Court guidance, we should look directly to congressional
intent.  Congress clearly meant to allow for the private ed-
ucation of Native Hawaiian children at the Kamehameha
Schools.  Because the statutory context demonstrates that
Congress did not intend for § 1981 to bar all exclusive pre-
ferences to remedy the severe educational deficits suffered
by Native Hawaiians, a population unique within this coun-
try, and because Kamehameha Schools has amply demon-
strated that its admission preference is regularly reviewed
and currently required to combat those deficits, I respect-
fully dissent from the majority’s contrary conclusion.
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KAMEHAMEHA
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PAUAHI BISHOP ESTATE;
and CONSTANCE H. LAU,
NAINOA THOMPSON,
DIANE J. PLOTTS, ROB-
ERT K.U. KIHUNE, and
J. DOUGLAS ING, in their
capacities as Trustees of
the Kamehameha Schools/
Bernice Pauahi Bishop
Estate,

Defendants.
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)
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)
)
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PARTIAL SUMMARY JUDGMENT WITH RESPECT
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AND GRANTING DEFENDANTS’ COUNTER-

MOTION FOR SUMMARY JUDGMENT
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1 Section 1981, which originated in the Civil Rights Acts of 1866
and 1870, prohibits purposeful discrimination based solely on race,
ancestry, or ethnic characteristics in the making or enforcement
of contracts by private or government entities.
2 Although § 1981 applies to both governmental and private ac-
tors, the Equal Protection Clauses of the Fifth and Fourteenth
Amendments do not apply to Kamehameha Schools because it is
a private institution that does not receive federal funding.  Under
the framework which courts apply to private employers, race-
conscious remedial plans may serve a legitimate purpose and
therefore rebut the inference of racial discrimination raised by a
prima facie violation of § 1981 or Title VII of the Civil Rights Act
of 1964.

SYNOPSIS

Before the Court is a case involving exceptionally
unique historical circumstances.  It concerns the Kameha-
meha Schools, which was founded under a “charitable testa-
mentary Trust established by the last direct descendant of
Hawaii’s King Kamehameha I, Princess Bernice Pauahi
Bishop, who left her property in trust for a school dedicated
to the education and upbringing of Native Hawaiians.”  Bur-
gert v. Lokelani Bernice Pauahi Bishop Trust, 200 F.3d 661,
663 (9th Cir. 1999).  Kamehameha Schools is a private en-
tity; it receives no state or federal funding.  From a histor-
ical perspective, the Kamehameha Schools was established
before Hawaii became a part of the United States.

Plaintiff John Doe, a non-Native Hawaiian minor, as-
serts that he was denied admission to Kamehameha Schools
because of his race.  He therefore claims that Kamehameha
Schools’ admissions policy, which grants a preference to
children of Native Hawaiian ancestry, the indigenous people
of Hawaii, violates 42 United States Code Section 1981.1

 Defendants, however, argue that the admissions policy
comprises a valid, race-conscious remedial affirmative ac-
tion plan, and thus serves a legitimate purpose.  They argue
that the policy therefore does not violate § 1981.2
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The parties agree that disposition by summary judg-
ment is appropriate, and also agree that the limited issue
before the Court is whether Kamehameha Schools has a
“legitimate justification”  for its admissions policy.  The
Court notes that Plaintiff does not dispute any of the facts
submitted by Defendants.

No reported case addresses whether § 1981 permits
the remedial use of race by a private school that receives
no federal funding, especially one involving an educational
preference for descendants of an indigenous people who
have been disadvantaged by past history.  The parties agree
this is a case of first impression.

In Patterson v. McLean Credit Union, 491 U.S. 164, 186
(1989), the Supreme Court held that claims of racial dis-
crimination under § 1981 are subject to the same scheme of
proof as applicable to Title VII cases.  The Title VII frame-
work consists of a two-step test that first looks to whether
the use of race is supported by legitimate justification and
then considers whether the use of race is reasonably related
to that justification.  The Title VII standard is not a fixed
and rigid formula but rather a flexible one.

The Court finds that Kamehameha Schools has a legit-
imate justification for its admissions policy, which serves a
legitimate remedial purpose, and that the policy reasonably
relates to this purpose.  The intent of Princess Pauahi, as
explained through her husband Charles R. Bishop, Chair-
man of the original Board of Trustees, was that preference
be given to Native Hawaiians for admittance to the Kame-
hameha Schools in order that through proper education they
might be competitive with newcomers to Hawaii in main-
taining their socioeconomic status, culture, and participate
in the governance of their communities.  Pauahi’s vision, in
sum, was to save her people through education.

The preference provided by the admissions policy is not
perpetual nor an absolute bar to the admittance of other
races to Kamehameha Schools.  Kamehameha Schools re-
views its admissions policy on a periodic basis to ensure its
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consistency with its mission and objectives in attaining the
goals set out by Princess Pauahi.  The most recent review
took place in 2002.  The preference was envisioned to last
only for so long as it took Kamehameha Schools to fulfill its
responsibility in educating Native Hawaiians to overcome
the manifest imbalance resulting from socioeconomic and
educational disadvantages, or at such earlier date when the
Schools has the capacity to also admit non-Native Hawaii-
ans.  At present, Kamehameha Schools can enroll only a
fraction of the 70,000 children of Native Hawaiian ancestry
in the State of Hawaii.

Moreover, Congress has made repeated findings in nu-
merous laws declaring that the Hawaiian Monarchy was
unlawfully overthrown with the aid of the United States.
Congress additionally has made legislative findings that the
United States has a special trust obligation and political
relationship to Native Hawaiians as the indigenous people
of Hawaii.  The Court does not address the merits of the
differing views of the events surrounding the overthrow of
the Hawaiian Monarchy but only recounts the 1893 events
as understood by Congress.  In 1993, Congress issued an
acknowledgment and apology known as the Apology Resolu-
tion whereunder Congress acknowledged the United States’
wrongful participation in the overthrow and sought a recon-
ciliation with the Native Hawaiian people.

In 2002, Congress re-enacted the Native Hawaiian Ed-
ucation Act granting preferences to Native Hawaiians in the
field of education.  Congress made findings of Native Haw-
aiian socioeconomic and educational disadvantages similar
to those which Kamehameha Schools has identified and is
likewise seeking to remedy.

Congress has further acknowledged that notwithstand-
ing its prior efforts to fulfill its special trust relationship
with Native Hawaiians there is a continuing substantial
need for educational assistance and that the parallel trust
of Princess Pauahi establishing the Kamehameha Schools
is a significant resource in meeting this need.
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Section 1981 should be read in harmony with Con-
gress’s many findings regarding the needs of Native Haw-
aiians and with the laws Congress has enacted giving a
preference to Native Hawaiians.

In sum, the Court finds that this case presents excep-
tionally unique circumstances involving a private school,
which receives no federal funding, with a remedial race-
conscious admissions plan to rectify socioeconomic and edu-
cational disadvantages resulting from the influx of western
civilization.  Congress has determined the United States
wrongfully participated in the overthrow of the Hawaiian
Monarchy, and also has declared the United States has a
special trust relationship with the Native Hawaiians.  Con-
gress itself has made extensive legislative findings identify-
ing these disadvantages in laws enacted seeking to remedy
them, and has further recognized that Kamehameha
Schools’ admissions policy and educational program are a
means of attaining such remedial goals.  The Court finds
there is a legitimate justification for Kamehameha Schools’
affirmative action plan consisting of its admissions policy
and education program, which serves a legitimate reme-
dial purpose, and that the plan reasonably relates to this
purpose.  The Court makes this finding independent of whe-
ther or not the United States wrongfully participated in
the overthrow of the Hawaiian Monarchy as determined by
Congress.

The Court accordingly denies Plaintiff’s motion for par-
tial summary judgment, and grants Defendants’ motion for
summary judgment.

BACKGROUND

Before this Court is the limited issue of whether Kame-
hameha Schools’ admissions policy constitutes a valid race-
conscious remedial affirmative action program.  The matter
comes on minor Plaintiff John Doe’s Motion for Partial Sum-
mary Judgment with Respect to Declaratory and Injunctive
Relief (“Plaintiff’s Motion”), filed on September 12, 2003 by
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3 Plaintiff does not object to the facts presented by Defendants but
rather questions the relevance of Defendants’ submissions to the
matter before the Court.  (Plaintiff’s Reply Memorandum of Law
in Support of Motion for Summary Judgment with Respect to
Declaratory and Injunctive Relief and Opposition to Defendants’
Motion filed on Oct. 20, 2003 (“Plaintiff’s Reply”) at 1 & n.1.)  Be-
cause Plaintiff does not controvert the material facts submitted by
Defendants, the Court must therefore deem these facts admitted
by Plaintiff.  Local R. 56.1(g) (2003) (Admission of Material Facts).
4 As Justice O’Connor admonished in Grutter v. Bollinger, 123
S. Ct. 2325 (2003), “context matters,” even “when reviewing race-
based governmental action under the Equal Protection Clause.”
Id. at 2338 (emphasis added) (citing Gomillion v. Lightfoot, 364
U.S. 339, 343-344 (1960) (stating that “it is imperative that gener-
alizations, based on and qualified by the concrete situations that
gave rise to them, must not be applied out of context in disregard
of variant controlling facts”); see also id. (explaining that “[n]ot
every decision influenced by race is equally objectionable and strict
scrutiny is designed to provide a framework for carefully examin-
ing the importance and the sincerity of the reasons advanced by
the governmental decisionmaker for the use of race in that par-
ticular context” (emphasis added)); Adarand Constructors, Inc.
v. Pena, 515 U.S. 200, 228 (1995) (stating that the fundamental

(continued...)

his mother and next friend Jane Doe.  Also before the Court
is Defendants’ Kamehameha Schools and Trustees Con-
stance Lau, Nainoa Thompson, Dianne J. Plotts, Robert
K.U. Kihune, and J. Douglas Ing (“Defendants” or “Kame-
hameha Schools”) Counter-Motion for Summary Judgment
and Opposition to Plaintiff’s Motion (“Defendants’ Motion”)
filed on September 29, 2003.

I. Factual Background.

The material facts are undisputed.3  Nevertheless,
the matter before this Court, namely the Kamehameha
Schools admissions policy granting a preference to Native
Hawaiians, does not exist in a vacuum, but rather comes
intertwined with a set of exceptionally unique historical
circumstances.4  The Court will therefore summarize the
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4 (...continued)
purpose for strict scrutiny is to “take ‘relevant differences’ into ac-
count”), quoted in Grutter, 123 S. Ct. at 2338.  As discussed infra,
the appropriate standard in this case is not strict scrutiny, but
rather one based on the Title VII/§ 1981 private employment af-
firmative action model, a much less rigorous standard.  Neverthe-
less, the Supreme Court’s emphasis on the important role context
plays in strict scrutiny review serves to accentuate the importance
of context for less stringent forms of review.
5 As noted by the Ninth Circuit in its decision in Rice v. Cayetano,
146 F.3d 1075 (9th Cir. 1998):

We realize that the historical facts are not without contro-
versy or complexity.  We can’t begin to set them all out, nor
can we even be sure that every fact we recite is not mis-
leading without further explanation. . . .  [O]ur intention is
simply to recite enough history to give context to the dis-
pute that we do have to decide.

Id. at 1077 n.4.

history of the Native Hawaiian people and Kamehameha
Schools.5

A. The Native Hawaiians.

The islands of Hawaii comprise a geographically iso-
lated archipelago formed by volcanic activity located in the
Pacific Ocean.  Historians believe that the aboriginal people
of the islands, the Native Hawaiians, settled in Hawaii
sometime between 0-750 A.D.  See (Declaration of R. Ka-
wika Makanani (“Makanani Decl.”) ¶ 12), in (Defendants’
Concise Statement of Material Facts filed on Sept. 29, 2003
(“Defendants’ CSMF”)); Rice v. Cayetano, 528 U.S. 495, 500
(2000) (citing Lawrence H. Fuchs, Hawaii Pono: An Ethnic
and Political History 4 (1961); 1 Ralph S. Kuykendall, The
Hawaiian Kingdom 3 (1938); Gavan Daws, Shoal of Time: A
History of the Hawaiian Islands xii-xiii (1968)).  During
their centuries of isolation before western contact, the Na-
tive Hawaiians established their own highly structured and
successful civilization, which operated under a communal
land tenure system and was governed by a system of reli-
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gious law.  (Makanani Decl. ¶¶ 12-16.)  But see Rice, 528
U.S. at 501 (describing the Native Hawaiian land system as
“feudal” (citing Haw. Hous. Auth. v. Midkiff, 467 U.S. 229,
232 (1984); Kaiser Aetna v. United States, 444 U.S. 164, 166
(1979))).  They were “a people who were deeply spiritual,
intellectual, diligent, highly skilled, pragmatic, loyal to their
social system, and who made time to seek the pleasures of
life.”  (Makanani Decl. ¶ 17).  At the time of Captain James
Cook’s “discovery” of the islands in 1778—the first Western
contact—estimates and scientific models place the aborig-
inal population of the Hawaiians at between 300,000 and
800,000.  Id. ¶ 12 (citing Robert C. Schmitt, Demographic
Statistics of Hawaii: 1778-1965 [at] 22,  40 (1965); David E.
Stannard, Before the Horror: The Population of Hawai‘i on
the Eve of Western Contact 79 (1989)).  But see Rice, 528
U.S. at 500 (stating that “though population estimates vary,
some modern historians conclude that the population in
1778 was about 200,000-300,000 (citing Fuchs, supra, at 4;
Robert C. Schmitt, Historical Statistics of Hawaii 7 (1977))).

The Native Hawaiians were brought under a unified
monarchial government in 1810 by Kamehameha I, the first
King of Hawaii.  (Makanani Decl. ¶ 26.)  The United States
recognized the Kingdom of Hawaii as an independent sover-
eign nation from 1826 until its abrupt demise and replace-
ment by a “Provisional Government” in 1893.  Id.  This
Provisional Government subsequently declared itself the
“Republic of Hawaii,” and sought annexation to the United
States, which occurred in 1898 through the Newlands Joint
Resolution.  Id.

B. The end of the Hawaiian Monarchy.

Historians are divided and disagree over the events
surrounding the demise of the Hawaiian Monarchy in 1893;
including the extent to which Native Hawaiians participat-
ed on either side and whether the United States Minister
John L. Stevens and United States Marines aided the in-
surrection.  Conflicting reports on these events were filed
shortly after they occurred.  The first report was by former
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6 The Supreme Court referenced the Blount Report during its re-
citation of Hawaii history in Rice v. Cayetano.  See 528 U.S. at 504-
505 (citing Message of the President to the Senate and House of
Representatives, reprinted in H.R. Rep. No. 243, 53d Cong., at 3-
15 (1893)).
7 The Supreme Court has determined that Congress has the “com-
petency to make such findings of past discrimination as are suffi-
cient to justify a race-conscious remedy.”  Valentine v. Smith, 654
F.2d 503, 508 (8th Cir. 1981) (citing Fullilove v. Klutznick, 448
U.S. 448, 478 (1980) (ruling that “Congress had abundant his-
torical basis from which it could conclude . . . that prospective
elimination of these barriers to minority firm access to public con-
tracting opportunities . . . was appropriate to ensure . . . equal
protection of the laws”)); see also Regents of the Univ. of Cal. v.
Bakke, 438 U.S. 265, 303 n.41 (1978) (stating that “[w]e have pre-
viously recognized the special competence of Congress to make
findings with respect to the effects of identified past discrimina-
tion and in its discretionary authority to take appropriate reme-
dial measures”).

Furthermore, in Rice, the Supreme Court defined its role with
respect to analyzing Congress’s various legislative enactments
concerning Native Hawaiians:

(continued...)

Congressman James Blount who had been appointed by
President Cleveland to investigate the matter and who con-
cluded that United States diplomatic and military repre-
sentatives had wrongfully assisted in an overthrow.  James
Blount, Report to United States Congress: Hawaiian
Islands, Exec. Doc. No. 47, 53d Cong. (1893) [hereinafter
“Blount Report”].6  A second report was filed by Senator
John Morgan, Chairman of the Senate Committee on For-
eign Relations, who concluded that there was no wrongdoing
on the part of any representatives of the United States.  See
John T. Morgan, S. Rep. 227, 53 Cong. (1894).  This Court
will not address the merits of these differing views of Haw-
aiian history.  What is important is Congress’s understand-
ing of these events and how Congress has acted based on its
understanding.7
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7 (...continued)
When Congress and the State of Hawaii enacted the laws
we are about to discuss and review, they made their own
assessments of the events which intertwined Hawaii’s his-
tory with the history of America itself . . . .  Historians and
other scholars who write of Hawaii will have a different
purpose and more latitude than we . . . .  Our more limited
role, in the posture of this particular case, is to recount
events as understood by the lawmakers, thus insuring that
we accord proper appreciation to their purposes in adopting
the policies and laws at issue.

528 U.S. at 499.

Congress has made repeated findings in numerous leg-
islative enactments that the Hawaiian Monarchy was un-
lawfully overthrown with the aid of the United States.  E.g.,
20 U.S.C. § 7512 (Supp. I 2002) (Native Hawaiian Education
Act (“NHEA”) (Findings)); 42 U.S.C. § 11701 (2000) (Native
Hawaiian Health Care Improvements Act (“NHHCIA”)
(Findings)); S. Joint Res. No. 19, Pub. L. No. 103-150, 107
Stat. 1510 (1993) [hereinafter “Apology Resolution”].  Con-
gress additionally has made legislative findings that the
United States has a political relationship with and a special
trust obligation to Native Hawaiians as the indigenous peo-
ple of Hawaii.  E.g., 20 U.S.C. § 7512; 42 U.S.C. § 11701.

C. The effect of western influence on the Native
Hawaiians.

Shortly after annexation, in 1900, only 37,656 Native
Hawaiians remained, a number that dwindled to 22,000 by
1919. (Declaration of Shawn Malia Kanaiaupuni (“Kanai-
aupuni Decl.”) ¶ 30), in (Defendants’ CSMF).  Because of
their centuries of isolation before western contact, the Na-
tive Hawaiian population had no exposure and hence no
immunity to many infectious diseases.  (Makanani Decl.
¶ 19.)  Diseases introduced by Cook’s party and other west-
ern sailors, as well as other foreigners, which included mea-
sles, mumps, chicken pox, smallpox, tuberculosis, typhus,
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and venereal diseases, ravaged the Native Hawaiian popu-
lation.  Id. (citing Stannard, supra, at 78).

Western systems and values were also imposed on the
Native Hawaiians.  (Makanani Decl. ¶¶ 96-100).  The im-
plementation of a western-style school system focused on
general world information and the development of basic
math and literacy skills in an effort to westernize Native
Hawaiian society.  (Makanani Decl. ¶ 34.)  It did not ac-
count for the Native Hawaiian customary method of learn-
ing, nor for the unique Native Hawaiian culture and her-
itage.  (Declaration of Maenette K.P. Benham (“Benham
Decl.”) ¶¶ 31-39), in (Defendants’ CSMF).  The use of the
Hawaiian language as an instructional medium was banned
in the schools from 1896 until 1986.  20 U.S.C. § 7512(19);
(Declaration of Nainoa Thompson (“Thompson Decl.”) ¶ 5),
in Defendants’ CSMF); (Benham Decl. ¶ 46).  The school
system furthermore operated essentially as a dual-tracked
system, with most Native Hawaiians receiving training
suitable only for vocational and low paying jobs.  (Benham
Decl. ¶¶ 35-36); (Makanani Decl. ¶¶ 35-36).  Education thus
operated generally to further marginalize Native Hawaii-
ans.  (Benham Decl. ¶ 36); (Makanani Decl. ¶ 36).

The net result of these and other forces and changes
brought to bear on the Native Hawaiian society has been
summarized in the following manner:  “By virtually every
measure of well being, Native Hawaiians are among the
most disadvantaged ethnic groups in the State of Hawai‘i.”
(Kanaiaupuni Decl. ¶ 12); see also U.S. Dep’t of Justice &
U.S. Dep’t of the Interior, From Mauka to Makai: The River
of Justice Must Flow Freely 1-2 (Oct. 23, 2000) [hereinafter
“From Mauka to Makai”] (Attachment “B”  to Benham Decl.)
(“As a result of the overthrow, laws suppressing Hawaiian
culture and language, and displacement from the land, the
Native Hawaiian people suffered mortality, disease, eco-
nomic deprivation, social distress and population decline.
. . .  [They] continue to suffer from economic deprivation, low
educational attainment, poor health status, substandard
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housing and social dislocation.”), quoted in (Benham Decl.
¶ 71).  They have among the lowest incomes and highest
rates of poverty in Hawaii.  (Kanaiaupuni Decl. ¶¶ 12, 50-
55.)  Native Hawaiian students score the lowest among all
major ethnic groups on statewide-standardized tests; the
gap between Native Hawaiian students and their peers in-
creases  throughout the grade levels.  Id. ¶¶ 130-37.  Nearly
79% of Hawaii public schools with a predominantly Native
Hawaiian student body do not satisfy the State’s minimal
educational standards, as compared to 17.4% of public
schools without a predominantly Native Hawaiian student
body.  Id. ¶ 115.

D. Congressional recognition of the need for
reconciliation.

More than 80 years ago, Congress recognized that a
special relationship exists between the United States and
the Native Hawaiian people, in enacting the Hawaiian
Homes Commission Act of 1920, 67 Pub. L. No. 34, ch. 42,
42 Stat. 108 (1921).  Congress has continued to recognize a
political relationship with and special trust obligation to the
Native Hawaiian people since that time, as evidenced most
recently by the 2002 NHEA.  See 20 U.S.C. § 7512(8).

On the 100th Anniversary of the demise of the King-
dom of Hawaii, Congress issued an acknowledgment and
apology known as the Apology Resolution whereunder Con-
gress, inter alia, apologized “to Native Hawaiians on behalf
of the people of the United States for the overthrow of the
Kingdom of Hawaii on January 17, 1893 with the partici-
pation of agents and citizens of the United States, and the
deprivation of the rights of Native Hawaiians to self deter-
mination.”  Apology Resolution, supra, 107 Stat. at 1513.
Congress furthermore expressed “its commitment to ac-
knowledging the ramifications of the overthrow of the King-
dom of Hawaii, in order to provide a proper foundation for
reconciliation between the United States and the Native
Hawaiian people.”  Id.
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In the 2002 NHEA, Congress made the following find-
ings:

(1) Native Hawaiians are a distinct and unique
indigenous people with a historical continuity to
the original inhabitants of the Hawaiian archi-
pelago, whose society was organized as a nation
and internationally recognized as a nation by the
United States, Britain, France and Japan, as
evidenced by treaties governing friendship, com-
merce, and navigation.

(2) At the time of the arrival of the first non-
indigenous people in Hawaii in 1779, the Native
Hawaiian people lived in a highly organized, self-
sufficient subsistence social system based on a
communal land tenure system with a sophisti-
cated language, culture, and religion.

. . . .

(4) From 1826 until 1893, the United States rec-
ognized the sovereignty and independence of the
Kingdom of Hawaii, which was established in
1810 under Kamehameha I, extended full and
complete diplomatic recognition to the Kingdom
of Hawaii, and entered into treaties and con-
ventions with the Kingdom of Hawaii to govern
friendship, commerce and navigation in 1826,
1842, 1849, 1875, and 1887.

(5) In 1893, the sovereign, independent, interna-
tionally recognized, and indigenous government
of Hawaii, the Kingdom of Hawaii, was over-
thrown by a small group of non-Hawaiians, in-
cluding United States citizens, who were assisted
in their efforts by the United States Minister, a
United States naval representative, and armed
naval forces of the United States.  Because of the
participation of United States agents and citizens
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8 The Court again notes that it only recounts the 1893 events as
understood by Congress.

in the overthrow of the Kingdom of Hawaii, in
1993, the United States apologized to Native
Hawaiians for the overthrow and the depriva-
tion of the rights of Native Hawaiians to self-
determination through Public Law 103-150 (107
Stat. 1510).[8]

. . . .

(12) The United States has recognized and re-
affirmed that—

(A) Native Hawaiians have a cultural, his-
toric, and land-based link to the indigenous peo-
ple who exercised sovereignty over the Hawaiian
Islands, and that group has never relinquished its
claims to sovereignty or its sovereign lands;

(B) Congress does not extend services to Na-
tive Hawaiians because of their race, but because
of their unique status as the indigenous people of
a once sovereign nation as to whom the United
States has established a trust relationship;

. . . .

(D) the political status of Native Hawaiians
is comparable to that of American Indians and
Alaska Natives; and

(E) The aboriginal, indigenous people of the
United States have—

(i) a continuing right to autonomy in their
internal affairs; and

(ii) an ongoing right of self-determination
and self-governance that has never been ex-
tinguished.
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(13) The political relationship between the United
States and the Native Hawaiian people has been
recognized and reaffirmed by the United States,
as evidenced by the inclusion of the Native Haw-
aiians in—

(A) the Native American Programs Act of
1974 (42 U.S.C. §§ 2991 et seq.);

(B) the American Indian Religious Freedom
Act (42 U.S.C. § 1996);

(C) the National Museum of the American
Indian Act (20 U.S.C. §§ 80q et seq.);

(D) the Native American Graves Protection
and Repatriation Act (25 U.S.C. §§ 3001 et seq.);

(E) the National Historic Preservation Act
(16 U.S.C. §§ 470 et seq);

(F) the Native American Languages Act (25
U.S.C. §§ 2901 et seq.);

(G) the American Indian, Alaska Native, and
Native Hawaiian Culture and Art Development
Act (20 U.S.C. §§ 4401 et seq.);

(H) the Workforce Investment Act of 1998
(29 U.S.C. §§ 2801 et seq.); and

(I) the Older Americans Act of 1965 (42
U.S.C. §§ 3001 et seq.);

(14) In 1981, Congress instructed the Office of
Education to submit to Congress a comprehensive
report on Native Hawaiian education.  The report,
entitled the “Native Hawaiian Educational As-
sessment Project,” was released in 1983 and doc-
umented that Native Hawaiians scored below
parity with regard to national norms of standard-
ized achievements tests, were disproportionately
represented in many negative social and physical
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statistics indicative of special educational needs,
and had educational needs that were related to
their unique cultural situation, such as different
learning styles and low self-image.

(15) In recognition of the educational needs of
Native Hawaiians, in 1988, Congress enacted title
IV of the Augustus F. Hawkins-Robert T. Stafford
Elementary and Secondary School Improvement
Amendments of 1988 (102 Stat. 130) to authorize
and develop supplemental educational programs
to address the unique conditions of Native Haw-
aiians.

(16) In 1993, the Kamehameha Schools Bishop
Estate released a 10-year update of findings of
the Native Hawaiian Educational Assessment
Project, which found that despite the successes of
the programs established under title IV of the
Augustus F. Hawkins-Robert T. Stafford Elemen-
tary and Secondary School Improvements Amend-
ments of 1988, many of the same educational
needs still existed for Native Hawaiians.  Sub-
sequent reports by the Kamehameha Schools
Bishop Estate and other organizations have gen-
erally confirmed those findings. For example—

(A) education risk factors continue to start
even before birth from many Native Hawaiian
children, including—

(i) late or no prenatal care;

(ii) high rates of births by Native Hawaiian
women who are unmarried; and

(iii) high rates of births to teenage parents;

(B) Native Hawaiian students continue to
begin their school experience lagging behind other
students in terms of readiness factors such as
vocabulary test scores;
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(C) Native Hawaiian students continue to
score below national norms on standardized ed-
ucation achievement tests at all grade levels;

(D) both public and private schools continue
to show a pattern of lower percentages of Native
Hawaiian students in the uppermost achievement
levels and in gifted and talented programs;

(E) Native Hawaiian students continue to be
overrepresented among students qualifying for
special education programs provided to students
with learning disabilities, mild mental retarda-
tion, emotional impairment, and other such dis-
abilities;

(F) Native Hawaiians continue to be under-
represented in institutions of higher education
and among adults who have completed four or
more years of college;

(G) Native Hawaiians continue to be
disproportionately represented in many negative
social and physical statistics indicative of special
educational needs, as demonstrated by the fact
that—

(i) Native Hawaiian students are more likely
to be retained in grade level and to be exces-
sively absent in secondary school;

(ii) Native Hawaiian students have the high-
est rates of drug and alcohol use in the State
of Hawaii; and

(iii) Native Hawaiian children continue to be
disproportionately victimized by child abuse
and neglect; and

(H) Native Hawaiians now comprise over
23 percent of the students served by the State of
Hawaii Department of Education, and there are
and will continue to be geographically rural, iso-
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lated areas with a high Native Hawaiian popula-
tion density.

(17) In the 1998 National Assessment of Educa-
tional Progress, Hawaiian fourth-graders ranked
39th among groups of students from 39 States
in reading.  Given that Hawaiian students rank
among the lowest groups of students nationally in
reading, and that Native Hawaiian students rank
the lowest among Hawaiian students in reading,
it is imperative that greater focus be placed on
beginning reading and early education and liter-
acy in Hawaii.

(18) The findings described in paragraphs (16)
and (17) are inconsistent with the high rates of
literacy and integration of traditional culture and
Western education historically achieved by Native
Hawaiians through a Hawaiian language-based
public school system established in 1840 by Ka-
mehameha III.

(19) Following the overthrow of the Kingdom of
Hawaii in 1893, Hawaiian medium schools were
banned.  After annexation, throughout the terri-
torial and statehood period of Hawaii, and until
1986, use of the Hawaiian language as an instruc-
tional medium in education in public schools was
declared unlawful.  The declaration caused incalc-
ulable harm to a culture that placed a very high
value on the power of language, as exemplified in
the traditional saying:  “I ka ‘ōlelo nō ke ola; I ka
‘ōlelo nō ka make.  In the language rests life; In
the language rests death.”

(20) Despite the consequences of over 100 years of
nonindigenous influence, the Native Hawaiian
people are determined to preserve, develop, and
transmit to future generations their ancestral
territory and their cultural identity in accordance
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9 Congress re-enacted the NHEA, and made these findings, after
the Supreme Court decided Rice.
10 The Court reiterates Congress’s competency to make findings of
past discrimination that are sufficient to justify a race-conscious
remedy.  See supra note 7.
11 Princess Bernice Pauahi Bishop had been asked to succeed King
Kamehameha V as the next sovereign of the Kingdom of Hawaii.
(Makanani Decl. ¶ 104.)

with their own spiritual and traditional beliefs,
customs, practices, language, and social institu-
tions.

. . . .

20 U.S.C. § 7512 (emphasis added);9 accord 42 U.S.C.
§ 11701; Apology Resolution, supra.10

E. Kamehameha Schools and its admissions policy.

As described by the Ninth Circuit, “the Bishop Trust is
a charitable testamentary trust established by the last di-
rect descendant of King Kamehameha I, Princess Bernice
Pauahi Bishop, who left her property in trust for a school
dedicated to the education and upbringing of Native Haw-
aiians.”11  Burgert v. Lokelani Bernice Pauahi Bishop Trust,
200 F.3d 661, 663 (9th Cir. 1999).  The Court notes, from a
historical perspective, that the Kamehameha Schools was
established before Hawaii became a part of the United
States, and that the admissions policy provides a preference
for Native Hawaiians, the indigenous people of Hawaii.

 Pauahi’s own experience in receiving a Christian edu-
cation from missionaries at the Chiefs’ Children’s School,
her love for learning, and her husband Charles R. Bishop’s
services as president of the Board of Education of the King-
dom of Hawaii all contributed to her belief in the saving
value of education for her people.  (Makanani Decl. ¶ 106.)
Her marriage was childless and thus her Hawaiian love and
desire for children was fulfilled through embracing the chil-
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12 Native Hawaiian Chiefs and Chiefesses.  (Makanani Decl. ¶ 13);
(Benham Decl. ¶ 19).

dren of her people as her own.  Id. ¶ 102.  Her bequest of
her vast estate to the foundation of Kamehameha Schools
further reflected the Ali‘i12 tradition of providing and caring
for others.  Id. ¶ 108.

In her Will, Pauahi established a trust for the Kame-
hameha Schools, directing, inter alia, that the Trustees
“devote a portion of each years income to the support and
education of orphans, and others in indigent circumstances,
giving the preference to Hawaiians of pure or part abor-
iginal blood,” and also giving “unto my said Trustees full
power to make all such rules and regulations as they may
deem necessary for the government of said schools and to
regulate the admissions of pupils.”  (Will of Bernice Pauahi
Bishop [hereinafter “Pauahi Will”] (Attachment “C” to Mak-
anani Decl.).)  Thus it is clear that Pauahi left to her Trust-
ees the discretion “to regulate the admission of pupils.”  Id.

Charles R. Bishop, who was the Chairman of the orig-
inal Board of Trustees and who was Pauahi’s husband of
some 30 years, made known that it was her intent to give a
preference to students of Native Hawaiian ancestry.  (Mak-
anani Decl. ¶¶ 107-13.)  Mr. Bishop explained his wife’s in-
tentions in a speech on the Schools first Founder’s Day, in
December 1888:

Bernice Pauahi Bishop, by founding the Kameha-
meha Schools, intended to establish institutions
which would be of lasting benefit to her country
. . . .  The founder of these schools was a true
Hawaiian.  She knew the advantages of education
and well directed industry.  Industrious and skill-
ful herself, she respected those qualities in others.
Her heart was heavy when she saw the rapid
diminution of the Hawaiian people going on dec-
ade after decade and felt that it was largely the
result of their ignorance and carelessness.  She
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knew that these fair islands, which only a little
more than a century ago held a population of her
own race estimated at 300,000 or more, would not
be left without people; that whether the Haw-
aiians increased or not, men from the East and
from the West would come in to occupy them;
skillful and industrious, self-asserting men, look-
ing mainly to their own interest.  The hope that
there would come a turning point, when, through
enlightenment, the adoption of regular habits and
Christian ways of living,  the natives would not
only hold their own in numbers, but would in-
crease again like the people of other races at
times grew faint and almost died out . . . .  She
foresaw that, in a few years the natives would
cease to be much if any in the majority, and that
they would have to compete with other nation-
alities . . . .  And so, in order that her own people
might have the opportunity for fitting themselves
for such competition, and be able to hold their own
in a manly and friendly way, without asking any
favors which they were not likely to receive, these
schools were provided for, in which Hawaiians
have the preference, and in which she hoped they
would value and take the advantages of as fully
as possible.

Id. ¶ 109 (emphasis added) (quoting Charles R. Bishop,
Founders Day Address (Dec. 19, 1888), in Charles R. Bish-
op, The Purpose of the Schools, Handicraft, Jan. 1889, at 1,
3).  The Court finds that the emphasized statement repre-
sents the core of Kamehameha Schools’ mission.

In a subsequent letter of February 11, 1897, Mr. Bish-
op further explained that “there is nothing in the Will of
Mrs. Bishop excluding white boys or girls from the schools,
but it is understood  by the Trustees that only those having
Native blood are to be admitted at present.”  Id. ¶ 110 (em-
phasis added) (quoting George Hu‘eu Sanford Kanahele,
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Pauahi, The Kamehameha Legacy 177 (1986)).  In a letter
dated February 20, 1901, Mr. Bishop stated that

the preference to Hawaiians of pure or part abor-
iginal blood applies only to education of orphans
and others in indigent circumstances; but it was
intended and expected that Hawaiians having
aboriginal blood would have a preference . . . .
Education of the Natives was the first, but not the
exclusive and perpetual purpose of the Founder of
the School.

(Letter from Charles R. Bishop to Samuel L. Damon dated
Feb. 20, 1901 [hereinafter “Bishop Feb. 20, 1901 Letter”]
(Attachment “E” to Makanani Decl.) (emphasis added)),
quoted in (Makanani Decl. ¶ 111).  He continued by stating
that “those of other races were not barred or excluded” and
concluded that “it was wise to prepare for and admit Na-
tives only and I do not think that the time has yet come when
it is better to depart from that rule.”  Id. (emphasis added).

Thus it is evident that the intent of Princess Pauahi, as
explained through her husband Charles Bishop, was that
preference be given to Native Hawaiians for admittance to
the Kamehameha Schools in order that through proper edu-
cation they might be competitive with newcomers in main-
taining their socioeconomic status, culture, and participate
in the governance of their communities.  It is further evi-
dent that this preference was not perpetual nor an abso-
lute bar to admittance of other races to the Kamehameha
Schools, but only for so long as it took the schools to fulfill
its responsibility in attaining the goal of educating Native
Hawaiians to overcome the manifest imbalance resulting
from socioeconomic and educational disadvantages, and
non-Native Hawaiians would be admitted when that goal
was attained or at such earlier date when the schools has
the capacity to also admit non-Native Hawaiians.  In sum,
it was the vision of Princess Pauahi to save her people
through education.  (Declaration of J. Douglas Keauhou Ing
(“Ing Decl.”) ¶¶ 13, 77), in (Defendants’ CSMF).
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At present, Kamehameha Schools aims to redress the
under-representation of Native Hawaiians in contemporary
society, thereby remedying the continuing effects of margin-
alization and the impact of western civilization.  (Ing Decl.
¶¶ 36-41, 43, 59-61); (Benham Decl. ¶¶ 40-46, 54-59); (Kan-
aiaupuni Decl. ¶¶ 12-20).  Kamehameha Schools further-
more seeks to preserve and perpetuate Native Hawaiian
culture and identity.  See id. ¶¶ 44, 71; (Kanaiaupuni Decl.
¶¶ 232-40.) In its campus-based programs, which represent
its “Leadership Model,”  Kamehameha Schools “seek[s] to
restore self-identity, integrate Native Hawaiian culture,
heritage, language, and traditions into the educational pro-
cess, and provide a first rate educational experience for
Native Hawaiians.”  (Ing Decl. ¶ 60.)  Kamehameha Schools
seeks to accomplish this by, inter alia:

Increas[ing] the achievement test scores of Native
Hawaiian students;

Increas[ing] the number of Native Hawaiians re-
ceiving college and advanced degrees;

Improv[ing] Native Hawaiian representation in
professional, academic and managerial positions;

Provid[ing] leaders committed to improving the
lives of all Native Hawaiians, including “good and
industrious” men and women who will return to
the Native Hawaiian community to lead solid and
productive lives and provide a stabilizing influ-
ence in the Native Hawaiian community as a
whole; and

Restor[ing] the importance and value of Native
Hawaiian culture, language and identity.

Id.

Kamehameha Schools has achieved measurable suc-
cess with its education program. During the ten-year period
between 1991 and 2000, Kamehameha Schools seniors
“consistently outperformed both national norms and state
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averages on the SAT I verbal and math tests.”  (Kanaiau-
puni Decl. ¶ 170.)  Average daily attendance rates at Ka-
mehameha Schools are higher than the attendance rates of
the Hawaii Department of Education system.  Id. ¶ 172.
Ninety-eight percent of the Kamehameha Schools Class
of 2002 indicated plans to enroll in some form of post-
secondary school; eighty-four percent planned to attend a
four year college.  Id. ¶ 176. Graduates of Kamehameha
Schools have distinguished themselves as leaders and con-
tributors to the State of Hawaii and the Native Hawaiian
community.  (Ing Decl. ¶¶ 66-68.)

Kamehameha Schools’ “policy on admissions is to give
preference to children of Hawaiian ancestry to the extent
permitted by law.”  (Declaration of Teresa Makuakane-
Drechsel (“Makuakane-Drechsel Decl.”) ¶ 3), in (Defendants’
CSMF).  This preference applies to any school-aged child
descended from the aboriginal people  who exercised sover-
eignty in the Hawaiian Islands prior to 1778.  Id.  Kame-
hameha  Schools does not, however, require any minimum
degree of such ancestry.  Id.

Kamehameha Schools has a limited number of spaces
available in relation to the approximately 70,000 Native
Hawaiian school-aged children in the State of Hawaii.  Id.
¶ 6.  At present, Kamehameha Schools operates three cam-
puses:  one on the Island of Maui, another on the Island of
Hawaii, and the largest located in Kapalama, on the Island
of Oahu.  (Ing Decl. ¶ 14.)  The Schools currently has a total
enrollment of 4,856 students, and enrolls approximately 738
new students state-wide each year.  (Makuakane-Drechsel
Decl. ¶ 6.)  For the 450 spaces available at Kamehameha
Schools’ Kapalama campus for the 2002-2003 academic
year, there were 4,518 applicants.  Id.  However, Kameha-
meha Schools admitted a non-Native Hawaiian student at
its Maui campus for the 2002-2003 academic year, because
space remained after all qualified Native Hawaiian appli-
cants were admitted.  Id. ¶ 7.
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The Kamehameha Schools’ student body represents
virtually every race, albeit with each student having some
Native Hawaiian blood.  Id. ¶ 8.  Over 96% of the Kame-
hameha Schools student body claims three or more ethnic
identities, and over 60 identifiable racial or ethnic groups
are represented at Kamehameha Schools.  (Kanaiaupuni
Decl. ¶ 161); (Makuakane-Drechsel Decl. ¶ 8).

II. Factual Background of the Complaint.

Plaintiff John Doe is a non-elementary student who
applied to Kamehameha Schools for both the 2002-2003 and
2003-2004 school years.  (Declaration of John Doe (“John
Doe Decl.”) ¶¶ 2-3), in (Plaintiff’s Concise Statement of
Material Facts filed on Sept. 12, 2003 (“Plaintiff’s CSMF”));
(Declaration of Jane Doe (“Jane Doe Decl.”) ¶¶ 2-3, 6-7), in
(Plaintiff’s CSMF); (2002-2003 Kamehameha Schools Ap-
plication (“2002-2003 Application”) Exhibit “E” to Jane
Doe Decl.)); (2003-2004 Kamehameha Schools Application
(“2003-2004 Application”) (Exhibit “G”  to Jane Doe Decl.)).
When completing each of his two applications, Plaintiff dis-
closed that he was not of Hawaiian Ancestry in the “Ethnic
Ancestry Survey” included as part of the Kamehameha
Schools’ admissions packets.  (Jane Doe Decl. ¶¶ 3, 7); (Eth-
nic Ancestry Survey 2002-2003), in 2002-2003 Application;
(Ethnic Ancestry Survey 2003-2004), in 2003-2004 Applica-
tion; see (Amended Answer filed on Sept. 24, 2003 (“Amend-
ed Answer”) ¶ 12).  Although the Kamehameha Schools’
Admissions Office described Plaintiff as a “competitive ap-
plicant,” and in fact placed him on the “waiting list” each
year, both of his applications were ultimately denied.  (Jane
Doe Decl. ¶¶ 4-5, 8-9); (Letter from Kamehameha Schools
Admissions Office to Jane Doe dated March 25, 2002 (Ex-
hibit “F” to Jane Doe Decl.); (Letter from Kamehameha
Schools Admissions Office to Jane Doe dated March 14,
2003 (Exhibit “H” to Jane Doe Decl.).

Plaintiff asserts that he was denied admission because
of his acknowledged lack of Hawaiian ancestry.  (Plaintiff’s
Memorandum of Law in Support of Motion for Summary
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Judgment with Respect to Declaratory and Injunctive Relief
filed on Sept. 12, 2003 (“Plaintiff’s Memo.”) at 2.)  Defend-
ants admit that “were Plaintiff of ‘Hawaiian ancestry,’
Plaintiff would likely have been admitted to a Kamehameha
[Schools] campus for the 2003-2004 school year.”  (Amended
Answer ¶ 16.)

Plaintiff states that he remains interested in attending
a Kamehameha Schools campus, and will have applied for
admission to Kamehameha Schools for the 2004-2005 school
year before the published deadline of October 15, 2003.
(John Doe Decl. ¶ 4); (Jane Doe Decl. ¶ 10).

III. Procedural Background.

Plaintiff John Doe, a minor, by his mother and next
friend John Doe, filed a complaint with this Court on
June 25, 2003.  In his complaint, Plaintiff alleges that the
admissions policy of Kamehameha Schools, which includes
a preference for children of Hawaiian ancestry, violates 42
United States Code (“U.S.C.”) § 1981.  Plaintiff seeks, inter
alia, a declaratory judgment that the challenged policy is
illegal and unenforceable; a permanent injunction against
any further implementation of the challenged policy or any
other admissions policy at Kamehameha Schools that grants
a preference on the basis of “Hawaiian ancestry”; and a per-
manent injunction admitting Plaintiff to a Kamehameha
Schools campus.  (Complaint ¶ 1, at 2.)  Defendants filed
their Answer on July 17, 2003 and subsequently filed an
Amended Answer on September 24, 2003.

Plaintiff filed his pending Motion for Partial Summary
Judgment with Respect to Declaratory and Injunctive Relief
on September 12, 2003.  Defendants filed their Counter-
Motion for Summary Judgment and Opposition  to Plain-
tiff’s Motion on September 29, 2003.  Plaintiff filed his Reply
and Opposition on October 20, 2003, and Defendants filed
their Reply on November 6, 2003.

Also on November 6, 2003, the Court received two pe-
titions for leave to file an amicus curiae brief, the first filed
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13 Affidavits made on personal knowledge and setting forth facts
as would be admissible at trial are evidence that a court may con-
sider when determining whether a material issue of fact exists.
Fed. R. Civ. P. 56(e).  Legal memoranda and oral argument are
not evidence and do not create issues of fact.  See British Airways
Bd. v. Boeing Co., 585 F.2d 946, 952 (9th Cir. 1978).

by the State of Hawaii, and the second filed jointly by the
Kamehameha Schools Association of Teachers & Parents,
Kamehameha Schools Faculty Association, Na Kumu o
Kamehameha, Kamehameha Schools Alumni Association-
Board of Presidents, Kamehameha Schools Alumni Asso-
ciation-Oahu Region, and Na Pua a Ke Ali‘i Pauahi Inc.
(“Joint Petitioners”). The  Court granted the State of Haw-
aii’s petition on November 6, 2003; the State filed its amicus
brief that same day.  The Court granted the Joint Petition-
ers leave to file on November 7, 2003; they filed their ami-
cus brief on November 10, 2003.  Plaintiff filed his responses
to both amicus briefs on November 12, 2003.

The Court heard argument on Plaintiff’s and Defend-
ants’ motions on November 17, 2003.  Eric Grant appeared
on behalf of Plaintiff; Kathleen M. Sullivan appeared on
behalf of Defendants.

STANDARD

The purpose of summary judgment is to identify and
dispose of factually unsupported claims and defenses.  See
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  Summary
judgment is therefore appropriate when the “pleadings, de-
positions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is
no genuine issue of material fact and that the moving party
is entitled to judgment as a matter of law.”13  Fed. R. Civ. P.
56(c).

“A fact is ‘material’ when, under the governing sub-
stantive law, it could affect the outcome of the case.  A genu-
ine issue of material fact arises if ‘the evidence is such that
a reasonable jury could return a verdict for the nonmoving
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14 Disputes as to immaterial issues of fact do “not preclude sum-
mary judgment.”  Lynn v. Sheet Metal Workers’ Int’l Ass’n, 804
F.2d 1472, 1478 (9th Cir. 1986).

party.’ ”14  Thrifty Oil Co. v. Bank of Am. Nat’l Trust & Sav.
Ass’n, 310 F.3d 1188, 1194 (9th Cir. 2002) (quoting Union
Sch. Dist. v. Smith, 15 F.3d 1519, 1523 (9th Cir. 1994)) (in-
ternal citations omitted).  Conversely, where the evidence
“could not lead a rational trier of fact to find for the non-
moving party, there is no ‘genuine issue for trial.’ ”  Matsu-
shita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
587 (1986) (quoting First Nat’l Bank v. Cities Serv. Co., 391
U.S. 253, 289 (1968)).

The moving party has the burden of persuading the
Court as to the absence of a genuine issue of material fact.
Celotex, 477 U.S. at 323.  The moving party may do so with
affirmative evidence or by “ ‘showing’—that is pointing out
to the district court—that there is an absence of evidence to
support the nonmoving party’s case.”  Id. at 325.  All evi-
dence and reasonable inferences drawn there from are con-
sidered in the light most favorable to the nonmoving party.
See, e.g., T.W. Elec. Serv. v. Pac. Elec. Contractors Ass’n, 809
F.2d 626, 630-31 (9th Cir. 1987).  So, too, the Court’s role is
not to make credibility assessments.  Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249 (1986).  Accordingly, if “rea-
sonable minds could differ as to the import of the evidence,”
summary judgment will be denied.  Id. at 250-51.

Once the moving party satisfies its burden, however,
the nonmoving party cannot simply rest on the pleadings or
argue that any disagreement or “metaphysical doubt” about
a material issue of fact precludes summary judgment.  See
Celotex, 477 U.S. [at] 322-23; Matsushita Elec., 475 U.S. at
586; Cal. Arch. Bldg. Prods., Inc. v. Franciscan Ceramics,
Inc., 818 F.2d 1466, 1468 (9th Cir. 1987).  Nor will uncor-
roborated allegations and “self-serving testimony” create a
genuine issue of material fact.  Villiarimo v. Aloha Island
Air, Inc., 281 F.3d 1054, 1061 (9th Cir. 2002); see also T.W.
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15 When the moving party also has the burden of proof in an ele-
ment of a claim, it has the “burden of establishing a prima facie
case on the motion for summary judgment.”  UA Local 343 of the
United Ass’n of Journeymen v. Nor-Cal Plumbing, Inc., 48 F.3d
1465, 1471 (9th Cir. 1995).  Upon showing a prima facie case, the
burden of production shifts and it becomes “incumbent on [the
nonmoving party] to ‘set forth specific facts showing that there is
a genuine issue for trial,’ by evidence cognizable under that rule.”
Id. (quoting Fed. R. Civ. P. 56(e)); Charles Alan Wright, Arthur R.
Miller, & Mary Kay Kane, Federal Practice & Procedure § 2727
(3d ed. 1998).  The ultimate burden of persuasion as to the non-
existence of any genuine issues of material fact remains on the
moving party.  Nissan Fire & Marine Ins. Co. v. Fritz Cos., 210
F.3d 1099, 1102 (9th Cir. 2000); accord Dye v. United States, 121
F.3d 1399, 1409 (10th Cir. 1997).
16 Plaintiff bases his complaint entirely on § 1981.  He does not al-
lege violations of Title VI of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000d et seq. (2000 & Supp. I 2002), nor does he allege any
Equal Protection violations.  Plaintiff does not argue that Title VI
or Equal Protection apply in this matter.  Moreover, Defendants
assert that Kamehameha Schools does not receive any federal
funding.  (Reply Memorandum in Support of Defendants’ Motion
for Summary Judgment filed on Nov. 6, 2003 (“Defendants’ Reply”)
at 9 n.2.)  Nothing in the record contradicts Defendants’ assertion.

Further, Plaintiff also does not challenge any congressional
enactment nor does he challenge any constitutional provision or
statute of the State of Hawaii.

Elec. Serv., 809 F.2d at 630.  The nonmoving party must in-
stead set forth “significant probative evidence” in support.
T.W. Elec. Serv., 809 F.2d at 630.  Summary judgment will
thus be granted against a party who fails to demonstrate
facts sufficient to establish an element essential to his case
when that party will ultimately bear the burden of proof at
trial.15  See Celotex, 477 U.S. at 322.

DISCUSSION

Plaintiff argues that the admissions policy of Kameha-
meha Schools unlawfully discriminates on the basis of race,
in violation of 42 U.S.C. § 1981.16 In its present form, § 1981
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17 Section 1981 clarifies the term “make and enforce contracts” in
the following manner:

For purposes of this section, the term “make and enforce
contracts” includes the making, performance, modification,
and termination of contracts, and the enjoyment of all ben-
efits, privileges, terms, and conditions of the contractual
relationship.

42 U.S.C. § 1981(b) (2000).

provides, in relevant part:

All persons within the jurisdiction of the United
States shall have the same right in every State
and Territory to make and enforce contracts,[17] to
sue, be parties, give evidence, and to the full and
equal benefit of all laws and proceedings for the
security of persons and property as is enjoyed by
white citizens . . . .

42 U.S.C. § 1981(a) (2000) (Statement of Equal Rights).  As
discussed by a multitude of courts, this text first originated
as part of the Civil Rights Act of 1866, 14 Stat. 27, later re-
enacted as part of the Civil Rights Act of 1870, 16 Stat. 96,
and then codified in 1874 as Revised Statutes § 1977.  See,
e.g., Runyon v. McCrary, 427 U.S. 160, 168 n.8 (1976); Jones
v. Alfred H. Mayer Co., 392 U.S. 409, 422 n.28, 441 n.78
(1968).

When interpreting § 1981, the Supreme Court has de-
termined that because both the Thirteenth and Fourteenth
Amendments provided bases for its enactment, § 1981 ap-
plies to both private and governmental entities.  E.g., Pat-
terson v. McLean Credit Union, 491 U.S. 164, 171-75 (1989);
Runyon, 427 U.S. at 168-171.  The Supreme Court has fur-
thermore looked beyond the plain language of § 1981 and
held that Congress intended to give the statute a broad
reach, finding that § 1981 applies not only to racial discrim-
ination against minorities, but also to any purposeful dis-
crimination based solely on race, ancestry, or ethnic char-
acteristics.  E.g., Rice, 528 U.S. at 515 (stating that “ ‘racial



184a

18 Defendants also do not contest Plaintiff’s standing to bring this
action.  (Amended Answer at 3-4); see (Plaintiff’s Reply at 3).

Defendants argue, however, that the First Amendment pro-
vides Kamehameha Schools’ the “right to associate with others in
pursuit of a wide variety of political, social, economic, educational,
religious, and cultural ends.”  (Defendants’ Memorandum in Sup-
port of Defendants’ Motion for Summary Judgment and in Oppo-
sition to Plaintiff’s Motion for Summary Judgment with Respect
to Declaratory and Injunctive Relief filed on Sept. 29, 2003 (“De-
fendants’ Memo.”) at 72 (quoting Roberts v. United States Jaycees,
468 U.S. 609, 622 (1984)) (citing Legal Aid Soc’y v. Legal Servs.
Corp., 961 F. Supp. 1402, 1409 (D. Haw. 1997))); (Defendants’
Reply at 3-4 (quoting Roberts, 468 U.S. at 622) (citing Boy Scouts
of Am. v. Dale, 530 U.S. 640 (2000))).  However, in Roberts, the
Supreme Court explained that

(continued...)

discrimination’ is that which singles out ‘identifiable class-
es of persons . . . solely because of their ancestry or ethnic
characteristics” when determining the Fifteenth Amend-
ment prohibited the State of Hawaii from holding a state-
wide election in which only individuals of Native Hawaiian
ancestry were eligible to vote (quoting Saint Francis Coll. v.
Al-Khazraji, 481 U.S. 604, 613 (1987))); McDonald v. Santa
Fe Trail Transp. Co., 427 U.S. 273, 295 (1976) (stating that
Congress intended for § 1981 “to proscribe discrimination in
the making or enforcement of contracts against, or in favor
of, any race,” when determining that § 1981 applied to in-
stances of racial discrimination against white persons).
Moreover, the Supreme Court has extended the scope of
§ 1981 to encompass contracts such as those for education-
al services, thereby allowing the statute to reach private
school admissions policies.  Runyon, 427 U.S. at 172, cited
in Gratz v. Bollinger, 123 S. Ct. 2411, 2430 n.23 (2003).

I. The Limited Issue Before the Court.

In the matter before this Court, Defendants do not
challenge whether Plaintiff establishes a prima facie case of
purposeful racial discrimination in violation of § 1981,18
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18 (...continued)
[t]he right to associate for expressive purposes is not, how-
ever, absolute.  Infringements on that right may be justified
by regulations adopted to serve compelling state inter-
ests, unrelated to the suppression of ideas, that cannot be
achieved through means significantly less restrictive of as-
sociational freedoms.

468 U.S. at 623.  The Roberts Court accordingly determined that
the Minnesota Human Rights Act, M.S.A. §§ 363.01 et seq. (1982),
served a compelling state interest in “eradicating discrimination
against [the State of Minnesota’s] female citizens, [which] justi-
fie[d] the impact that application of the statute to the Jaycees may
have on the male members’ associational freedoms.”  Id.  The
application of a statute, such as § 1981, to eradicate “invidious”
discrimination does not violate the First Amendment.  See Run-
yon, 427 U.S. at 176 (stating that “ ‘the Constitution . . . places no
value on discrimination,’ and while ‘invidious private discrimina-
tion may be characterized as a form of exercising freedom of asso-
ciation protected by the First Amendment . . . it has never been
accorded affirmative constitutional protections’ ” (alteration in or-
iginal) (citations omitted) (quoting Norwood v. Harrison, 413 U.S.
455, 469, 470 (1973))).

In this case, however, consideration of the First Amendment
appears to be irrelevant.  If Kamehameha Schools’ admissions pol-
icy violates § 1981, it would be no different than the admissions
policies in Runyon, and therefore accorded no protection by the
First Amendment. Conversely, if the policy does not violate § 1981,
because it is a legitimate race-conscious remedial policy, then First
Amendment protection is redundant.  Thus, First Amendment
considerations do not affect this Court’s decision.

Defendants further argue in their Reply that the relationship
between Kamehameha Schools and its Native Hawaiian students
is of a personal nature, thereby challenging the applicability of
§ 1981.  (Defendants’ Reply at 2-3.)  The Court declines to consider
this line of argument, because Defendants did not assert it in their
Memorandum supporting their motion for summary judgment.
(Defendants’ Memo. at 57 n.5); see Local R. 7.4 (2003) (“Any argu-
ments raised for the first time in the reply shall be disregarded.”).

but actually acknowledge that Kamehameha Schools’ ad-
missions policy incorporates a preference for students of
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Native Hawaiian ancestry.  (Defendants’ Memo. at 53, 56);
(Amended Answer ¶ 2); see (Plaintiff’s Reply at 3-4).  De-
fendants assert that the admissions policy is race-conscious
and serves a legitimate remedial purpose, and thereby
argue that they rebut the inference of a § 1981 violation
raised by the establishment of a prima facie case.  (Defend-
ants’ Memo. at 58-60); see, e.g., Brown v. Sierra Nevada
Mem’l Miners Hosp., 849 F.2d 1186, 1193 (9th Cir. 1988)
(affirming that proof of an accompanying legitimate purpose
could overcome the inference of purposeful discrimination
raised by the establishment of a prima facie case under
§ 1981); Pilditch v. Bd. of Educ., 3 F.3d 1113, 1116 (7th Cir.
1993) (explaining that “[t]he McDonnell Douglas framework
‘simply drops out of the picture’ after the employer has of-
fered a legitimate non-discriminatory reason for the [action
or decision], and the plaintiff retains the ultimate burden
of persuading the trier of fact that he was discriminated
against because of some illegitimate concern, in this case
race” (citations omitted) (quoting St. Mary’s Honor Ctr. v.
Hicks, 509 U.S. 502, 510-11 (1993) (citing United States
Postal Serv. Bd. of Governors v. Aikens, 460 U.S. 711, 716
(1983))); see also Setser v. Novack Inv. Co., 657 F.2d 962, 968
(1981) (en banc) (holding that a race-conscious affirmative
action program rebuts the inference raised by a prima facie
§ 1981 case); Stock v. Universal Foods Corp., 817 F. Supp.
1300, 1306 (D. Md. 1993).

Plaintiff agrees with Defendants that the “sole remain-
ing issue is whether [Kamehameha Schools] has a ‘legiti-
mate justification’ ” for its admissions policy.  (Plaintiff’s
Reply at 4 (citing Defendants’ Memo. at 53).)  The parties
also do not dispute that the issue “is strictly a question of
law for decision by the Court.”  (Defendants’ Memo. at 53
(citing Cerrato v. San Francisco Cmty. Coll Dist., 26 F.3d
968, 974 (9th Cir. 1994)), quoted in (Plaintiff’s Reply at 4).

Plaintiff argues, however, that “the governing stand-
ard for § 1981 claims, including such claims against non-
governmental entities like [Kamehameha Schools], is the
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19 Regardless of which scenario in which it is applied, § 1981 pro-
hibits only purposeful or intentional discrimination.  E.g., Al-
Khazraji, 481 U.S. at 613, cited in Pavon v. Swift Transp. Co., 192
F.3d 902, 908 (9th Cir. 1999); Gen. Bldg. Contractors Ass’n, Inc. v.
Pennsylvania, 458 U.S. 375, 382-91 (1982) (determining that
§ 1981 can only be violated by purposeful discrimination), cited in
Gratz, 123 S. Ct. at 2430 n.23; Gay v. Waiters’ & Dairy Lunch-
men’s Union, 694 F.2d 531, 537 (9th Cir. 1982) (holding that a
prima facie case of racial discrimination under § 1981 requires
proof of intentional discrimination); Pryor v. NCAA, 288 F.3d 548,
569-70 (3d Cir. 2002) (confirming that a plaintiff must show pur-
poseful discrimination when establishing a violation of § 1981).
20 Congress enacted Title VI “to make sure that funds of the
United States are not used to support racial discrimination.”  110
Cong. Rec. 7062 (1964) (statement of Sen. Pastore), quoted in
Cannon v. Univ. of Chicago, 441 U.S. 677, 704 n.36 (1979); accord
United Steelworkers of Am. v. Weber, 443 U.S. 193, 207 n.6 (1979).
It operates by “conditioning an offer of federal funding on a prom-
ise by the recipient not to discriminate, in what amounts essen-
tially to a contract between the Government and the recipient of
funds.”  Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 286
(1998).

same standard that governs claims under the Equal Pro-
tection Clause of the Fourteenth Amendment,” because the
“ ‘prohibition against [racial] discrimination in § 1981 is co-
extensive with the Equal Protection Clause.’ ”  Id. at 4-6
(alteration in original) (quoting Grutter, 123 S. Ct. at 2347).
This argument ignores the dual nature of § 1981 and the
contexts in which it is applied.

The dual applicability of § 1981 results in two basic
scenarios for analysis, which can be broadly generalized as
those that involve  governmental entities and those that
involve private entities.19  In cases that allege a violation of
§ 1981 by governmental entities or institutions that accept
federal funds and are thereby subject to Title VI,20 courts
have logically applied § 1981 on its Fourteenth Amendment
basis, i.e. to enforce Equal Protection.  E.g., Gratz, 123 S.
Ct. at 2431 & n.23 (holding that in the context of a state-
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21 Plaintiff quotes General Building Contractors to support the
proposition that § 1981 must be applied to private actors in the
same manner that the Equal Protection Clause is applied to
government action.  See (Plaintiff’s Reply at 7 (“ ‘In light of the
close connection between [the Reconstruction-era civil rights laws]
and the [Fourteenth] Amendment, it would be incongruous to
construe the principal object of their successor, § 1981, in a
manner markedly different from that of the Amendment itself.’ ”
(alteration in original) (quoting Gen. Bldg. Contractors, 458 U.S.
at 389-90)).  However, examination of the passage in context
reveals that the Supreme Court was explaining its construction of
§ 1981 as requiring purposeful discrimination to establish a
violation, and not merely disparate impact.  Gen. Bldg.
Contractors, 458 U.S. at 389-90 & n.17.

Plaintiff similarly misplaces his reliance on Pryor, 288 F.3d
548.  See (Plaintiff’s Reply at 7-8 (citing Pryor, 288 F.3d at 569)).
Pryor involved the National Collegiate Athletic Association
(“NCAA”), a “voluntary association of more than a thousand
members, mostly consisting of public and private four-year
universities.”  Pryor, 288 F.3d at 553, 559.  The claims in that case
involved not only § 1981, but also Title VI.  288 F.3d at 552.
Furthermore, the Pryor court’s discussion of strict scrutiny is
dicta—the Third Circuit expressly stated that the issue before it
was whether the plaintiffs sufficiently alleged that the NCAA
intentionally discriminated against black athletes, not the
application of strict scrutiny.  Id. at 563; see id. at 559 (stating
that the court would “treat this appeal as if [it] were reviewing the
grant of a [12(b)(6)] motion to dismiss”).

operated school which also receives federal funds and there-
by subject to Title VI, purposeful discrimination that vio-
lates the Equal Protection Clause also violates Title VI and
§ 1981 (citing Alexander v. Sandoval, 532 U.S. 275, 281
(2001); United States v. Fordice, 505 U.S. 717, 732 n.7
(1992); Alexander v. Choate, 469 U.S. 287, 293 (1985); Gen.
Bldg. Contractors,21 458 U.S. at 389-90)); Grutter, 123 S. Ct.
at 2347 (stating, in a case involving a state operated school
also subject to Title VI, that “the prohibition against dis-
crimination in § 1981 is co-extensive with the Equal Protec-
tion Clause” (citing Gen. Bldg. Contractors, 458 U.S. at 389-
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91)); Bakke, 438 U.S. at 284 (stating that “the voluminous
legislative history of Title VI reveals a congressional intent
to halt federal funding of entities that violate a prohibition
of racial discrimination similar to that of the Constitution”).
Accordingly, school admissions policies or other contracts
challenged under § 1981 in these cases involving govern-
mental institutions or private institutions receiving federal
funding must withstand strict scrutiny analysis, i.e. the
policy must employ “ ‘narrowly tailored measures that fur-
ther compelling government interests.’ ”  See, e.g., Gratz,
123 S. Ct. at 2427 (quoting Adarand, 515 U.S. at 227).

By contrast, in cases involving private employers,
courts apply § 1981 under an entirely different framework,
namely the McDonnell Douglas burden shifting scheme as
applied in cases involving racially discriminatory disparate
treatment under Title VII of the Civil Rights Act of 1964, 42
U.S.C. §§ 2000e et seq. (2000).  E.g., Patterson, 491 U.S. at
181, 186 (confirming both the existence of “some necessary
overlap between Title VII and § 1981, and also the applica-
bility of the McDonnell Douglas scheme of proof to a § 1981
case); Thompson v. Potomac Elec. Power Co., 312 F.3d 645,
649 n.1 (4th Cir. 2002) (noting that “the elements required
to establish a prima facie case are the same under Title VII
and [§] 1981” when affirming the decision of the district
court to consider the claims together); McCowan v. All Star
Maint., Inc., 273 F.3d 917, 921-22 (10th Cir. 2001) (stating
that establishing a prima facie case requires the same “legal
construct” under either Title VII or § 1981); Anderson v.
Douglas & Lomason Co., 26 F.3d 1277, 1284 n.7 (5th Cir.
1994) (explaining that the elements of a § 1981 claim are
identical to those of a Title VII claim when justifying its use
of “only one analysis in evaluating the plaintiff’s Title VII
and § 1981 claims”); Wilson v. Legal Assistance, 669 F.2d
562, 563 (8th Cir. 1982) (stating that “[t]he standards to be
applied in evaluating a claim of racial discrimination in em-
ployment [under § 1981] are the same as those applied in
actions brought pursuant to Title VII”); Setser, 657 F.2d 962
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22 No reported case addresses a race-conscious remedial admis-
sions policy of a private school that receives no federal funding,
especially one involving an educational preference for descendants
of an indigenous people who have been disadvantaged by past
history.  The parties agree that this is a case of first impression.

Although Runyon involved private, commercially operated, non-
sectarian schools, the case did not involve remedial admissions
policies:  the plaintiffs were explicitly informed in one instance
that “only members of the Caucasian Race were accepted,” and in
another that the school was not integrated.  Runyon, 427 U.S. at
165; accord Darensbourg v. Dufrene, 460 F. Supp. 662, 664 (E.D.
La. 1978).  Accordingly, Runyon and Darensbourg are inapposite
as to the validity of Kamehameha Schools’ admissions policy as a
race-conscious remedial program.  At the same time, cases that
discuss race-conscious remedial admissions policies invariably
have involved schools that receive federal or state funding and are

(continued...)

(determining that the Title VII affirmative action analysis
applied equally to § 1981).

Courts reasonably do not apply the Equal Protection
standard to truly private actors because the Equal Pro-
tection and Due Process guarantees of the Fifth and Four-
teenth Amendments apply only to government action.
Single Moms, Inc. v. Mont. Power Co., 331 F.3d 743 (9th Cir.
2003); Farese v. Scherer, 342 F.3d 1223, 1233 n.13 (11th Cir.
2003); Medical Inst. v. Nat’l Ass’n of Trade & Technical
Sch., 817 F.2d 1310, 1312 (8th Cir 1987); see also Patterson,
491 U.S. at 188 (noting that the “the ordinance of the Con-
stitution does not directly extend” to the area of private dis-
crimination).

In this case, Kamehameha Schools is a private institu-
tion that does not receive federal funding, unlike the Uni-
versity of Michigan undergraduate or law schools involved
in Gratz and Grutter.  Logic thus dictates that although not
entirely analogous to a private school’s race-conscious rem-
edial admissions policy, the Title VII/§ 1981 private employ-
ment framework provides the most appropriate guidance.22



191a

22 (...continued)
likewise inapposite.  E.g., Grutter, 123 S. Ct. 2325; Gratz, 123
S. Ct. 2411; Bakke, 438 U.S. 265; Hunter ex rel. Brandt v. Regents
of Univ. of Cal., 190 F.3d 1061 (9th Cir. 1999); Hopwood v. Texas,
236 F.3d 256 (5th Cir. 2000).
23 The Court notes that the cases discussed infra all involve
employment discrimination contexts; which as stated supra,
provide the most appropriate guidance, even though not entirely
analogous to the matter of a private school’s race-conscious
remedial admissions policy.

II. Section 1981 Permits Justifiable Race-Conscious
Policies.

Under the Title VII/§ 1981 private employment frame-
work, race-conscious remedial plans may serve a legitimate
purpose and therefore rebut the inference of racial discrim-
ination raised by establishment of a prima facie violation of
§ 1981 or Title VII.23  See, e.g., Setser, 657 F.2d at 965-68.
In the seminal case of United Steel Workers of America v.
Weber, 443 U.S. 193, the Supreme Court upheld a private
employment affirmative action plan that was challenged
under Title VII. Observing that the Act’s prohibition against
racial discrimination must be read against both the back-
ground of its legislative history and the historical context
from which it arose, the Weber Court held that “an interpre-
tation of the sections that [would forbid] all race-conscious
affirmative action would ‘bring about an end completely at
variance with the purpose of the statute’ and must be reject-
ed.”  Id. at 201-202 (citations omitted).  It further concluded
that:

It would be ironic indeed if a law triggered by a
Nation’s concern over centuries  of racial injustice
and intended to improve the lot of those who had
“been excluded from the American dream for so
long,” constituted the first legislative prohibition
of all voluntary, private, race-conscious efforts to
abolish traditional patterns of racial segregation
and hierarchy.
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Id. at 204 (citation omitted) (quoting 110 Cong. Rec. 6552
(1964) (remarks of Sen. Humphrey)).  As explained in John-
son v. Transportation Agency, 480 U.S. 616  (1987), under
the McDonnell Douglas framework:

Once a plaintiff establishes a prima facie case
that race or sex has been taken into account in an
employer’s employment decision, the burden
shifts to the employer to articulate a nondiscrim-
inatory rationale for its decision.  The existence of
an affirmative action plan provides such a ration-
ale.  If such a plan is articulated as the basis for
the employer’s decision, the burden shifts to the
plaintiff to prove that the employer’s justification
is pretextual and the plan is invalid.

Id. at 626 (emphasis added).

In 1981, building on the foundation set by Weber, the
Eighth Circuit determined that § 1981 did not prohibit all
race-conscious affirmative action and that the standards for
reviewing affirmative action under Title VII also govern
review of such plans under § 1981.  Setser, 657 F.2d 962.
When explaining its decision, the Setser court expanded on
the Supreme Court’s statement in Weber:

It would indeed be more ironic if the Civil Rights
Act of 1866 [(§ 1981)] was used now to prohibit
the only effective remedy for past discriminatory
employment practices against blacks and other
minorities, when the Act was virtually useless to
prevent the occurrence of such discrimination for
more than a century.

Id. at 966.  It further explained that “the prohibition under
[§] 1981 of affirmative action plans permissible under Title
VII would bar a remedy Congress left within the discretion
of private employers when it passed Title VII.”  Id. at 967.
Accordingly, as explained by the Setser court:  “The first
burden on the employer in a reverse discrimination suit is
to produce some evidence that its affirmative action pro-
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24 As noted supra, throughout the entire reverse discrimination/
affirmative action proceeding, the ultimate burden of persuasion
remains on the plaintiff.

gram  was a response to a conspicuous racial imbalance in
its work force and is remedial,” id. at 968, and “the second
burden . . . is to produce some evidence that its affirmative
action plan is reasonably related to the plan’s remedial pur-
pose.”  Id.; accord Johnson v. Transp. Agency, 770 F.2d 752,
755 (9th Cir. 1985) (approving the Eighth Circuit’s state-
ment of the burden placed on a defendant in a reverse dis-
crimination suit).  Once an employer produces evidence that
its treatment of the plaintiff was a direct consequence of a
bona fide affirmative action plan, the employer is entitled to
judgment unless the plaintiff shows that the plan is inval-
id.24  Setser, 657 F.2d 969, cited in Johnson, 770 F.2d at 755.

III. Kamehameha Schools’ Admissions Policy Comprises
a Valid Race-Conscious Remedial Plan.

Plaintiff argues that Kamehameha Schools’ admissions
policy is not a valid affirmative action plan, and therefore
cannot rebut the inference of racial discrimination.  In es-
sence, Plaintiff asks this Court to strictly adhere to the pri-
vate employment affirmative action framework.  However,
such a narrow lens forces the inquiry to ignore the unique
historical context which surrounds Kamehameha Schools,
a private educational institution.  See Grutter, 123 S. Ct. at
2338 (stressing the importance of context, even for courts
applying strict scrutiny review to “race-based governmental
action under the Equal Protection Clause”); Weber, 443 U.S.
at 201-208 (examining the overall context closely when de-
termining that Title VII did not prohibit race-conscious af-
firmative action programs); supra note 4.  The Court again
notes that the matter before it presents a unique historical
background, which includes the history of Hawaii and Na-
tive Hawaiians; congressional recognition of the United
States’ wrongful involvement in the end of the Hawaiian
Monarchy and the need to improve educational opportuni-
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ties for Native Hawaiians; and the history of Kamehameha
Schools and its unique role in the education of Native Haw-
aiians.  See supra Background. Kamehameha Schools has
implemented a comprehensive affirmative action plan in
pursuit of its mission to redress the continuing marginali-
zation of the Native Hawaiians.  This comprehensive plan
includes Kamehameha Schools’ admissions policy and edu-
cational programs.

Furthermore, in Weber, the seminal case involving an
affirmative action plan in the private employment sector,
the Supreme Court carefully conditioned its ruling by stat-
ing that

We need not today define in detail the line of de-
marcation between permissible and impermis-
sible affirmative action plans.  It suffices to hold
that the challenged Kaiser-USWA affirmative
action plan falls on the permissible side of the
line.  The purposes of the plan mirror those of the
statute.  Both were designed to break down old
patterns of racial segregation and hierarchy . . . .

443 U.S. at 208.  Thus, the Weber Court explicitly declined
to set forth a rigid standard for analyzing race-conscious
remedial programs.

Likewise, when deciding Setser, which also involved a
private employer, the Eighth Circuit recognized that there
“is no bright line distinction between permissible and imper-
missible affirmative action plans.  A flexible evaluation of
the particular method adopted is appropriate.”  657 F.2d at
969-70.  The Setser court also recognized that “there is no
fixed formula for the type or nature of the evidence suffici-
ent” to establish a legitimate race-conscious remedial pro-
gram.  Id. at 968; accord Johnson, 770 F.2d at 757 (noting
explicitly that “the Weber Court did not establish a rigid for-
mula for testing the validity of an affirmative action plan”).

This case involves a private educational institution.
Unlike the affirmative action program of a private employ-
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25 The Supreme Court does not require past discrimination by
an employer to justify the employer’s implementation of a race-
conscious remedial affirmative action plan.  E.g., Johnson, 480
U.S. at 630 (“As Justice BLACKMUN’s concurrence made clear,
Weber held that an employer seeking to justify the adoption of a
plan need not point to its own prior discriminatory practices, nor
even point to its evidence of an ‘arguable violation’ on its part.”
(citing 443 U.S. at 212 (Blackmun, J., concurring)).  Furthermore,
as discussed, although the private employment affirmative action
model provides guidance, it is not entirely applicable to Kameha-
meha Schools.

er, which seeks to include under-represented individuals
into the employer’s workforce and therefore has an inher-
ently internal focus,25 Kamehameha Schools’ goal is to foster
the inclusion of people of Native Hawaiian ancestry, as a
whole, into society by means of education—its mission has
an inherently external focus.  For example, the education-
al programs funded under the NHEA have an inherently
external focus—to authorize and develop innovative,
community-wide educational programs to assist Native
Hawaiians—reflecting the needs and under-representation
of Native Hawaiians outside of any specific school.  See 20
U.S.C. §§ 7511-7517.  The Court accordingly determines
that it must analyze the Kamehameha Schools’ admissions
policy in context with the unique circumstances surrounding
Kamehameha Schools, including its formation and mission.

As discussed supra, Trustee Chairman Bishop explain-
ed the intentions of his wife, Princess Pauahi in his 1888
Founder’s Day address, in which he concluded, “in order
that her own people might have the opportunity for fitting
themselves with such competition . . . these schools were
provided for, in which Hawaiians have the preference.”
(Makanani Decl. ¶ 109.)  The Court reiterates its finding
that this statement represents the core of the Kamehameha
School’s mission.  In pursuit of this mission, Kamehame-
ha Schools has not only identified the disadvantages and
under-representation faced by Native Hawaiians, but has
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also identified specific goals for its comprehensive remedial
plan.  See Johnson, 480 U.S. at 622, 635 (affirming an em-
ployer’s establishment of goals sought by an affirmative ac-
tion plan); Weber, 443 U.S. at 199, 208 (affirming a private
employer’s goal of ending imbalances when establishing a
race-conscious affirmative action plan).

The statistical evidence provided by Defendants dem-
onstrates the exclusion and marginalization of Native Haw-
aiians and thus the need for Kamehameha Schools’ com-
prehensive remedial program.  Supra Background Part I.C
(discussing the effect of western influence on the Native
Hawaiians); see, e.g., Johnson, 480 U.S. at 621-22 (affirming
an employer’s use of statistical evidence to establish the
need for an affirmative action plan); accord Weber, 443 U.S.
at 198.  Exposure to infectious diseases after western con-
tact caused the Native Hawaiian population to plummet
from a number estimated in the hundreds of thousands to
only 22,000 in 1919.  (Makanani Decl. ¶ 12); Rice, 528 U.S.
at 500; (Kanaiaupuni Decl. ¶ 30). The imposition of western
systems and values caused further marginalization of the
remaining Native Hawaiians.  (Benham Decl. ¶¶ 31-39);
(Makanani Decl. ¶¶ 34, 36, 96-100).  At present, “Native
Hawaiians are among the most disadvantaged ethnic groups
in the State of Hawai‘i.”  (Kanaiaupuni Decl. ¶¶ 12, 50-55,
115, 130-37); From Mauka to Makai, supra, 1-2; (Benham
Decl. ¶ 71).

Moreover, these manifest imbalances and disadvan-
tages identified by Kamehameha Schools are identical to
those recognized by Congress.  See 20 U.S.C. § 7512; 42
U.S.C. § 11701; supra Background Part I.D (discussing con-
gressional recognition of the adversity faced by Native Haw-
aiians); cf., e.g., Valentine, 654 F.2d at 509 (stating that
congressional findings could justify the need for a race-
conscious remedy under Equal Protection).  Compare 20
U.S.C. § 7512 with (Ing Decl. ¶ 27-35) and Kamehameha
Schools, Policy Analysis and System Evaluation, Report No.
02-03:13, Left Behind? The Status of Hawaiian Students in
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26 Likewise, Kamehameha Schools’ remedial plan is not addressing
generalized societal discrimination.  Furthermore, although Plain-
tiff correctly states that remedying societal discrimination does
not equate to a compelling state interest for the purposes of Equal
Protection review (Plaintiff’s Reply at 12 (quoting Bakke, 438 U.S.
at 306, 310; Monterey Mech. Co. v. Wilson, 125 F.3d 702, 713 (9th
Cir. 1997))), Kamehameha Schools is a private institution that
receives no federal funding, and is not subject to strict scrutiny.
See supra Discussion Part I.  Furthermore, § 1981 is a remedial
statute.  See Runyon, 427 U.S. 160; Jones, 392 U.S. 409; see also
Setser, 657 F.2d at 967 (reading § 1981 harmoniously with Title
VII when determining that § 1981 does not prohibit race-conscious
affirmative action programs); cf. Weber, 443 U.S. 201-207 (describ-
ing Title VII as “a law triggered by a Nation’s concern over centu-
ries of racial injustice and intended to improve the lot of those who
had ‘been excluded from the American dream for so long’ ” (quoting
110 Cong. Rec. 6552 (1964) (remarks of Sen. Humphrey))).

Hawai‘i Public Schools (2003) (Attachment “B” to Ing Decl.).
By enacting the NHEA and the multitude of other laws for
the exclusive benefit of Native Hawaiians, see infra note 29,
Congress sought to address the very specific impact of west-
ern civilization upon Native Hawaiians, with Congress
having determined that the United States wrongfully par-
ticipated in the demise of the Hawaiian Monarchy; rather
than focusing on generalized societal discrimination.26

Apology Resolution, supra; 20 U.S.C. §§ 7511-7517 (NHEA);
42 U.S.C. §§ 11701-11714 (NHHCIA).  In particular, when
enacting and re-enacting the NHEA, Congress recognized
the extreme disparities and educational risk factors faced by
Native Hawaiians.  20 U.S.C. § 7512.  Congress established
educational programs exclusively for the benefit of Native
Hawaiian students, which included financial assistance for
pursuing higher education, grants and contracts to serve
the needs of gifted and talented students in elementary and
secondary schools, and funding for special education pro-
grams.  20 U.S.C. § 7515.  In the Act, Congress defined “Na-
tive Hawaiian”  broadly to include any descendant of the
aboriginal people who occupied and exercised sovereignty in
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Hawaii prior to 1778, essentially the same definition used
by Kamehameha Schools.  Compare 20 U.S.C. § 7517 with
(Makuakane-Drechsel Decl. ¶ 3).  Congress furthermore ex-
plicitly recognized the important role played by Kameha-
meha Schools as a Native Hawaiian educational institution.

The House Committee on Education and the Work-
force, in its May 14, 2001 House Report, stated that

unlike other indigenous populations, Native
Hawaiians have a trust, established by the last
Hawaiian Princess, which exists solely to educate
native Hawaiian children.  The Bishop Trust is
currently one of the largest charitable trusts in
the world . . . .  The Committee urges the Trust to
redouble its efforts to educate native Hawaiian
children.

H.R. Rep. No. 107-63(I), at 732 (2001) (emphasis added).
Although this statement does not constitute law, and was
expressed to explain the recommendation by the Committee
to discontinue the NHEA (which was reinstated during
conference with the Senate), this declaration evidences
Congress’s awareness that Kamehameha Schools’ mission
coincides with the goals of the NHEA.  Congress has thus
acknowledged that notwithstanding its prior efforts to fulfill
its special trust relationship with Native Hawaiians, there
exists a continuing substantial need for educational assist-
ance and that the parallel trust of Princess Pauahi estab-
lishing the Kamehameha Schools is a significant resource in
meeting this need.

Through its unique “Leadership Model” of education,
Kamehameha Schools seeks to address the imbalances, dis-
advantages and marginalization facing Native Hawaiians.
See (Ing Decl. ¶ 60.); supra Background Part I.E.  Kameha-
meha Schools’ comprehensive education program “creates a
vibrant learning community of Native Hawaiian students
that is free from stigmas,” and provides an environment
where “Native Hawaiian children learn better and develop
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a greater sense of self-esteem” because the program “em-
braces Native Hawaiian culture, reconnects the children
with the values of respect and sharing that guided their an-
cestors, and builds their pride and senses of dignity.”  (Ing
Decl. ¶ 71); see Kamehameha Schools, Policy Analysis and
System Evaluation, Report No. 03-04:7, Educating Haw-
aiian Children: How the Learning Environment Matters
(2003) (Attachment “G”  to Ing Decl.); (Kanaiaupuni Decl.
¶¶ 220-229 (discussing empirical evidence from historically
black colleges/universities and single-sex schools that sup-
ports Kamehameha Schools’ program)); cf. Grutter, 123
S. Ct. at 2358 (Thomas, J., dissenting) (stating that “the
[Grutter majority] never acknowledges, however, the grow-
ing evidence that racial (and other sorts) of [internal] het-
erogeneity actually impairs learning among black [college
and university] students” (citing Lamont A. Flowers &
Ernest T. Pascarella, Cognitive Effects of College Racial
Composition After 3 Years of College, 40 J. of C. Student
Dev. 669, 674 (1999); Walter R. Allen, The Color of Success:
African-American College Student Outcomes at Predom-
inantly White and Historically Black Public Colleges and
Universities, 67 Harv. Educ. Rev. 26, 35 (1992))).

In pursuit of its mission, Kamehameha Schools’ com-
prehensive remedial plan first aims to increase both “the
achievement test scores of Native Hawaiian students,” and
“the number of Native Hawaiian students receiving college
and advanced degrees.”  (Ing Decl. ¶ 60.)  Achievement of
this first goal allows Kamehameha Schools to achieve its
second goal, to increase the diversity of civic, business, and
philanthropic leadership and thereby accelerate redress of
the under-representation of Native Hawaiians.  (Ing Decl.
¶ 60); see (Declaration of Linda Lingle (Governor of the
State of Hawaii (R)) (“Lingle Decl.”) ¶ 12 (“Based upon my
experience as a County Council member, Mayor, and Gov-
ernor, I also believe that our state needs a qualified and
racially and ethnically diverse group of leaders . . . .  Kame-
hameha Schools provides an essential training ground for
the education and development of our future Native Haw-
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aiian leaders.”)), in (Defendants’ CSMF); cf. Grutter, 123
S. Ct. at 2340-41 (“Effective participation by members of all
racial and ethnic groups in the civic life of our Nation is
essential if the dream of one Nation, indivisible, is to be re-
alized.”).

Kamehameha Schools’ overall educational plan also
seeks to preserve the Native Hawaiian indigenous culture
and identity.  (Ing Decl. ¶¶ 44, 60, 71.)  The importance of
this preservation has been thus explained:

In the case of an indigenous people, [such as the
Native Hawaiians,] preservation of culture is
essential to the very preservation of the people
themselves.  Physical survival is not enough.  Key
to the survival of this culture and people, to their
very well-being, is remembering who they are,
their identity, their ancestral connections to the
land, and their way of viewing the world.  Sur-
vival requires culturally fertile environments
where they can regenerate their cultural connec-
tions and reestablish  their sociocultural support
systems once again.  Thus, as the most revered
[Native] Hawaiian institution of the state, Ka-
mehameha [Schools] is vital to the survival of
the [Native] Hawaiian people.  It teaches Native
Hawaiian students their culture and traditions,
grounding them in their heritage and who they
are as a people.  This approach directly combats
the experiences that Native Hawaiians would
otherwise face in public schools.

(Kanaiaupuni Decl. ¶ 214); see also (Kanaiaupuni Decl.
¶¶ 232-40 (discussing the importance of cultural awareness
and pride)); (Lingle Decl. ¶ 14 (stating that “the Kameha-
meha Schools is a critical institution in helping” to meet the
responsibility of creating a place for the Hawaiian culture,
“embodied in thousands of years of knowledge and tradi-
tion,” to survive and flourish)).
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Kamehameha Schools has achieved measurable suc-
cess with its unique program.  Seniors attending Kameha-
meha Schools outperform “both national norms and state
averages on the SAT I verbal and math tests.”  (Kanaiau-
puni Decl. ¶ 170.)  An overwhelming majority of the Kame-
hameha Schools class of 2002 planned to attend a four-year
college; nearly all planned to enroll in some form of post-
secondary school.  Id. ¶ 176.  Graduates of Kamehameha
Schools have distinguished themselves as contributors and
leaders to both the State of Hawaii and the Native Haw-
aiian community.  (Ing. Decl. ¶¶ 66-68.)  Kamehameha
Schools thus sets forth specific goals for its comprehensive
remedial plan to accomplish its mission of addressing the
imbalances, disadvantages and marginalization facing Na-
tive Hawaiians.

Furthermore, the Kamehameha Schools’ admissions
preference is not a perpetual nor an absolute bar to admit-
tance of other races.  The founder of the Schools, Princess
Bernice Pauahi Bishop left the discretion “to regulate the
admission of pupils”  to her Trustees.  (Pauahi Will, supra.)
The original Trustees, chaired by Princess Pauahi’s wid-
ower, Charles R. Bishop, made known that it was her intent
to give a preference to students of Hawaiian ancestry.  (Ma-
kanani Decl. ¶ 107-13.)  However, Mr. Bishop explained in
a letter written February 11, 1897 that “there is nothing in
the Will of Mrs. Bishop excluding white boys or girls from
the Schools, but it is understood by the Trustees that only
those having native blood are to be admitted at present.”  Id.
¶ 110 (emphasis  added) (quoting Kanahele, supra, at 177.
He further explained in a February 20, 1901 letter that “ed-
ucation of the natives was the first, but not the exclusive and
perpetual purpose of the Founder of the School.”  (Bishop
Feb. 20, 1901 Letter, supra (emphasis added).)  Mr. Bishop
continued, stating that “it was wise to prepare for and admit
Natives only and I do not think that the time has yet come
when it is better to depart from that rule.”  Id. (emphasis
added).  Thus, the Kamehameha Schools Trustees, even
when implementing the admissions preference, have con-
templated its end.
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27 Kamehameha Schools is but one of a multitude of independent
(private) schools operating in the State of Hawaii.  In 1992-1993,
Native Hawaiian students represented 23.4% of the students in
the Hawaii State Department of Education system (41,477 out of
177,109), while Native Hawaiian students represented only 21%
of the students in independent schools (6,877 out of 32,774).  Ka-
mehameha Schools Bernice Pauahi Bishop Estate Office of Pro-
gram Evaluation and Planning, Report No. 99-00:9, Native Haw-
aiian Educational Assessment 1999, [at] 9 (1999) (Attachment “E”
to Benham Decl.).

Similar to Trustee Chairman Bishop’s determination
over a century ago that the Schools did not then have the
capacity to include non-Native Hawaiians, today the
Kamehameha Schools have only approximately 4,800 spaces
in their campus programs while there are approximately
70,000 Native Hawaiian children enrolled in grades K-12
throughout Hawaii.  (Ing Decl. ¶ 74.)  Consequently, even
though Kamehameha Schools has made great strides over
the years in expanding its capacity to provide an education
for thousands of children in Hawaii, it still only reaches a
fraction of the Native Hawaiian school-age population, and
thus has insufficient capacity to admit non-Native
Hawaiians.

Thus, at present, the need to provide educational op-
portunities for Native Hawaiian children far outstrips Ka-
mehameha Schools’ ability to provide those opportunities.
See (Ing Decl. ¶¶ 69, 74); (Kanaiaupuni Decl. ¶ 12); From
Mauka to Makai, supra, at 1-2.  Presently, Kamehameha
Schools’ campus programs can only reach 7% of the Native
Hawaiian school-age children in the State of Hawaii.  (Ing.
Decl. ¶ 74.)  Defendants recognize that despite Kameha-
meha Schools’ “great success over the past 116 years, much
remains to be done.”27  (Ing. Decl. ¶ 69.)

Moreover, Defendants reviewed the admissions policy
in 2002, and will continue to periodically review the policy
to ensure that it is aligned with Kamehameha Schools’ mis-
sion.  (Ing Decl. ¶¶ 75-76); (Memorandum from Hamilton I.
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McCubbin, to Kamehameha Schools Trustees (April 17,
2003) (Attachment “C”  to Ing Decl.)); see Johnson, 480 U.S.
at 622, 635 (specifically noting the periodic review con-
ducted by the Santa Clara County Transportation Agency
when upholding its race conscious remedial plan, which did
not have an explicit deadline).

At the November 17, 2003 hearing, counsel for Defend-
ants’ stated that the plan would only last for so long as it
took Kamehameha Schools to fulfill its responsibility in
attaining the goal of educating Native Hawaiians to over-
come the manifest imbalance in socioeconomic and educa-
tional imbalances.  Accord (Ing Decl. ¶ 74 (“As long as the
need for the Schools’ K-12 campus-based educational exper-
ience exceeds Kamehameha’s ability to offer it to all eligible
Native Hawaiian children, the Policy will continue to be an
essential component of Kamehameha’s ability to achieve its
objectives and to carry our Princess Pauahi’s legacy.”)).  The
Court takes Defendants at their word, as buttressed by their
affirmative action plan and periodic review, that non-Native
Hawaiians will be admitted when that goal is attained or at
such earlier date when the schools have the capacity to also
admit non-Native Hawaiians.  See, e.g., Grutter, 123 S. Ct.
at 2346 (taking the University of Michigan Law School “at
its word that it would ‘like nothing better than to find a
race-neutral admissions formula’ and will terminate its
race-conscious admissions program as soon as practicable”
(quoting Brief for Respondents Bollinger et al. at 34) (citing
Bakke, 438 U.S. at 318-19 (opinion of Powell, J.) (“pre-
suming good faith of university officials in the absence of a
showing to the contrary) * * * .

Earlier this year, in June 2003, the Grutter Court rec-
ognized that the time to halt race-conscious remedial ad-
missions programs in higher education had not arrived.
Grutter, 123 S. Ct. at 2346-47; see also id. at 2347-48 (Gins-
burg, J., concurring) (“It is well documented that conscious
and unconscious race bias, even rank discrimination based
on race, remain alive in our land, impeding realization of
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28 In view of the unchartered area of the law involved in this case,
it is likely that the ultimate resolution will be made by a higher
court.  Nevertheless, this Court is firmly convinced that the
Kamehameha Schools race-conscious remedial action plan has a
legitimate justification.  Because of this conviction, the Court finds
it unnecessary to address the question of whether the admissions
policy also satisfies the strict scrutiny standard.

our highest values and ideas.” (citing Gratz, 123 S. Ct. at
2442-44 (Ginsburg, J., dissenting))).  Likewise, former Gov-
ernor of the State of Hawaii, George R. Ariyoshi (D), stated:

I look forward to the fruits of Kamehameha
Schools’ efforts when it educates and develops so
many good Hawaiian role models that future
generations of Hawaiian children need not be
reminded of failures but are inspired by success.
I look forward to the day when Kamehameha
Schools’ admissions policy is no longer needed,
when Native Hawaiians are at the top of every
educational and socioeconomic class.  But that
day is not today.

(Declaration of George R. Ariyoshi ¶ 12 (emphasis added)),
in (Defendants’ CSMF).  Furthermore, the Congressional
findings of the NHEA and the reports presented by Defend-
ants, combined with the fraction of the Native Hawaiian
population that Kamehameha Schools currently is able to
reach, establish not only the continuing need for Kame-
hameha Schools to rely on its admissions preference, but
also that its means reasonably relate to its quest to achieve
the remedial goal of providing an education for the Native
Hawaiian people.

Thus, Defendants establish the legitimacy of Kameha-
meha Schools’ admissions policy as an integral part of its
educational mission and comprehensive affirmative action
plan.28  The Court finds the plan has a legitimate justifica-
tion and serves a legitimate remedial purpose by addressing
the socioeconomic and educational disadvantages facing
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Native Hawaiians, producing Native Hawaiian leadership
for community involvement, and revitalizing Native Haw-
aiian culture, thereby remedying current manifest imbal-
ances resulting from the influx of western civilization.  The
Court makes this finding independent of whether or not the
United States wrongfully participated in the overthrow of
the Hawaiian Monarchy as determined by Congress.  At
present, Native Hawaiians continue to suffer from economic
deprivation, low educational attainment, poor health status,
sub-standard housing, and social dislocation.  The plan fur-
thermore is reasonably related to its remedial purpose, and
does not unnecessarily trammel the rights of others.  Its
means are not excessive in light of the great need for Native
Hawaiian education.  Plaintiff does not overcome his burden
of proving  the plan invalid.

 IV. Section 1981 should be read harmoniously with
congressional policy.

Plaintiff argues that Defendants ask this Court to de-
termine that Congress has repealed § 1981 with respect to
persons of Native Hawaiian ancestry.  (Plaintiff’s Reply at
17-20.)  However, Defendants do not argue that § 1981 has
been repealed by congressional enactments benefitting Na-
tive Hawaiians, but rather assert that § 1981 should be read
in consonance with those statutes.  (Defendants’ Memo. at
78-85); (Defendants’ Reply at 26-32).

Both parties agree that repeals by implication are dis-
favored.  (Plaintiff’s Reply at 18 (citing Kremer v. Chemical
Constr. Corp., 456 U.S. 461, 468 (1982))); (Defendants’ Reply
at 29 (citing Morton v. Mancari, 417 U.S. 535, 551 (1974))).
“When two statutes are capable of co-existence, it is the
duty of the courts, absent a clearly expressed congression-
al intention to the contrary, to regard each as effective.”
Mancari, 417 U.S. at 551.  Courts must interpret seemingly
conflicting statutes to avoid the conflict and give effect to
Congress’s intent by examining the complete framework of
related legislation.  Watt v. Alaska, 451 U.S. 259, 266-67
(1981); United Sav. Ass’n of Tex. v. Timbers of Inwood Forest
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Assoc., Ltd., 484 U.S. 365, 371 (1988); see also California v.
United States, 215 F.3d 1005, 1012-13 (9th Cir. 2000) (ad-
monishing that “courts are not at liberty to pick and choose
among congressional enactments” (citing Mancari, 417 U.S.
at 551)).  Congress is presumed to know its prior legislative
acts and to pass new laws in view of the legislation it has
previously enacted.  St. Louis, I.M. & S. Ry. Co. v. United
States, 251 U.S. 198, 207 (1920), quoted in Owner-Operators
Indep. Drivers Ass’n of Am., Inc. v. Skinner, 931 F.2d 582,
586 (9th Cir. 1991).

In Weber, the seminal case upholding a private em-
ployer’s affirmative action plan under Title VII, the Su-
preme Court took special care to read the Act’s prohibition
against racial discrimination in light of both its legislative
history and the historical context from which it arose.  443
U.S. at 201-08; accord Runyon, 427 U.S. at 174-75.  It ac-
cordingly held that “an interpretation of the sections that
[would forbid] all race-conscious affirmative action would
‘bring about an end completely at variance with the purpose
of the statute’ and must be rejected.”  Id. at 201-02.  The
Weber Court thus refused to construe a law enacted to
“improve the lot of those who had ‘been excluded from the
American dream for so long’ ” in a manner that would pro-
hibit private employers from race-conscious remedial affirm-
ative action programs.  Id. at 204 (quoting 110 Cong. Rec.
6552 (1964) (remarks of Sen. Humphrey), quoted in Setser,
657 F.2d at 966.

Based on the Supreme Court’s interpretation of Title
VII in Weber, the Eighth Circuit not only examined the leg-
islative and historical contexts of § 1981, but also took great
pain to read § 1981 and Title VII harmoniously when decid-
ing Setser.  657 F.2d 962.  In determining that § 1981, like
Title VII, permitted the use of remedial, race-conscious af-
firmative action plans by private employers, the Setser court
explained that “to open the door for such plans under Title
VII and close it under [§] 1981 would make little sense.”  Id.
at 967.
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29 Over eighty-five congressional enactments provide preferences
or services to Native Hawaiians.  See (“LaPorte Decl.”).  The list of
statutes which provide exclusive contractual or grant benefits to
Native Hawaiians includes, inter alia:

the Native Hawaiian Education Act of 2002, Pub. L. No.
107-110, tit. VII, § 701, 115 Stat. 1425, 1932-42 (codified as
20 U.S.C. §§ 7511-7517 (Supp. I 2002));
the Hawaiian Homelands Homeownership Act of 2000, Pub.
L. No. 106-568, tit. II, secs. 201-204, tit. VIII, §§ 801-24, 114
Stat. 2868, 2872-76, 2876-2903; Pub. L. No. 106-569, tit. V,
secs. 511-14, tit. VIII, §§ 801-824, 114 Stat. 2944, 2966-69,
2970-97 (codified as 25 U.S.C. §§ 4221-4243 (2000)) (provid-
ing loan guarantees and other forms of housing assistance
to Native Hawaiians);
the Department of Defense Appropriations Act of 1995, Pub.
L. No. 103-335, § 8127, 108 Stat. 2599, 2652 (1994) (“In
entering into contracts with private entities to carry out
environmental restoration and remediation of Kaho‘olawe
Island . . . the Secretary of the Navy shall . . . give special
preference to business owned by Native Hawaiians.”);
the Act of Dec. 22, 1980, Pub. L. No. 96-565, §§ 101-110, 94
Stat. 3321, 3321-23 (codified as 16 U.S.C. §§ 410jj to jj-9
(2000)) (stating that the Secretary of the Interior “shall give
preference to . . . Native Hawaiians in making appointments
to positions”  established for the administration of Kalau-
papa National Historical Park, and shall “provide training
opportunities for . . . Native Hawaiians to develop skills”);
and
the Native Hawaiian Health Care Act of 1988 (“NHHCA”)
(now entitled the Native Hawaiian Health Care Improve-
ments Act), Pub. L. No. 100-579, 102 Stat. 2916; Pub. L. No.
100-690, §§ 2301-2312, 102 Stat. 4181, 4222-4230 (codified
as amended at 42 U.S.C. §§ 11701-11714 (2000)) (providing
benefits directly and exclusively to both Native Hawaiians
and to organizations serving Native Hawaiians); see Bur-
gert, 200 F.3d at 663 (discussing the NHHCA).

See (LaPorte Decl.).

Over the past some eighty years, Congress has enacted
a multitude of legislation for the exclusive benefit of Native
Hawaiians.29  See (Declaration of Kelly G. LaPorte (“LaPorte
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30 Plaintiff does not challenge any congressional enactment.  Thus,
the constitutionality of any statute cited by Defendants must be
presumed.  Reno v. Condon, 528 U.S. 141, 148 (2000) (quoting
Close v. Glennwood Cemetery, 107 U.S. 466, 475 (1883) (“Every
legislative act is presumed to be a constitutional exercise of leg-
islative power until the contrary is clearly established . . . .”))
(citing INS v. Chadha, 462 U.S. 919, 944 (1983)); see also Jean v.
Nelson, 472 U.S. 846, 854 (1985) (stressing that federal courts
“ ‘ought not to pass on questions of constitutionality . . . unless
such adjudication is unavoidable’ ” (quoting Spector Motor Co. v.
McLaughlin, 323 U.S. 101, 105 (1944)); cf. Rice, 528 U.S. at 521-22
(assuming “the validity of the underlying administrative structure
and trusts, [created by the State of Hawaii for the exclusive ben-
efit of Native Hawaiians,] without intimating any opinion on that
point”).

Decl.”)), in (Defendants’ CSMF).  In these enactments, Con-
gress has recognized a special trust obligation and political
relationship with Native Hawaiians.30  Congress has further
decided the United States wrongfully participated in the
demise of the Hawaiian Monarchy.  Apology Resolution,
supra; 20 U.S.C. §§ 7511-7517 (NHEA); 42 U.S.C. §§ 11701-
11714 (NHHCIA).  Furthermore, § 1981 was amended in
1991, at virtually the same time that Congress authorized
programs for the education of Native Hawaiians in 1988,
and enacted the NHEA in 1994. Civil Rights Act of 1991,
Pub. L. No. 102-166, tit. I, § 101, 105 Stat. 1071, 1071-72
(amending 42 U.S.C. § 1981); Augustus F. Hawkins-Robert
T. Stafford Elementary and Secondary School Improve-
ments Amendments of 1988, Pub. L. No. 100-297, tit. IV,
§§ 4001-4008, 102 Stat. 130, 358-63 (Education for Native
Hawaiians); Improving America’s Schools Act of 1994, Pub.
L. No. 103-382, tit. IX, §§ 9201-9212, 108 Stat. 3518, 3794-
3805 (1994 NHEA).  Congress moreover explicitly recog-
nized the important role played by Kamehameha Schools as
a Native Hawaiian educational institution, as evidenced by
the May 14, 2001 House Report by the House Committee on
Education and the Workforce.  See H.R. Rep. No. 107-63(I),
at 732.



209a

The application of § 1981 to the Kamehameha Schools’
remedial affirmative action plan should be considered in
light of and in harmony with Congress’s determination that
the United States wrongfully participated in the overthrow
of the Hawaiian Monarchy, and with its proclamation of a
policy of reconciliation with the Native Hawaiian people
and the numerous laws enacted for their exclusive benefit.
Section 1981 is a remedial statute.  E.g., Runyon, 427 U.S.
160; Jones, 392 U.S. 409; see supra note 26.  Like the Setser
court noted when reading § 1981 harmoniously with Title
VII, it would indeed make little sense for Congress to open
the door with remedial programs that preference Native
Hawaiians, yet have it simultaneously shut by § 1981 with
respect to Kamehameha Schools’ similar remedial plan.  657
F.2d at 966-67; accord Weber, 443 U.S. at 201-207.

CONCLUSION

In sum, the Court reiterates that this case involves ex-
ceptionally unique circumstances involving a private school,
which receives no federal funding, with a remedial race-
conscious admissions policy to rectify socioeconomic and
educational disadvantages of indigenous Native Hawaiians
resulting from the influx of western civilization.  Congress,
having determined the United States wrongfully parti-
cipated in the overthrow of the Hawaiian Monarchy and
having declared that the United States has a special trust
relationship with Native Hawaiians, has made legislative
findings setting forth these same disadvantages and sought
to remedy them.  Congress further recognized that Kameha-
meha Schools’ admissions policy and educational program
are a means of attaining such remedial goals, with a House
Committee Report urging Kamehameha Schools to redouble
its efforts.

For the foregoing reasons, the Court finds there are no
genuine issues of material fact, and DENIES Plaintiff’s
Motion for Partial Summary Judgment with Respect to De-
claratory and Injunctive Relief, and GRANTS Defendants’
Counter-Motion for Summary Judgment.
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IT IS SO ORDERED.

DATED:  Honolulu, Hawaii,           DEC 8   2003         

  /s/ Alan C Kay                      
United States District Judge

DOE V. KAMEHAMEHA SCHOOLS ET AL., CIV. NO.
03-00316 ACK/LEK; ORDER DENYING PLAINTIFF’S
MOTION FOR PARTIAL SUMMARY JUDGMENT WITH
RESPECT TO DECLARATORY AND INJUNCTIVE
RELIEF AND GRANTING DEFENDANTS’ COUNTER-
MOTION FOR SUMMARY JUDGMENT.
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FILED IN THE
UNITED STATES DISTRICT COURT

DISTRICT OF HAWAII

JUN 25 2003

at  4  o’clock and  20  min.  P  M
WALTER A.Y.H. CHINN, CLERK

JOHN W. GOEMANS #574
Post Office Box 2849
Kamuela, Hawaii 96743
Telephone:  (808) 887-1199
Facsimile:  (808) 887-1099
E-Mail:  john@jwgoemans.com

ERIC GRANT
JAMES F. SWEENEY
SWEENEY & GRANT LLP
1527 “I” Street
Sacramento, California 95814
Telephone:  (916) 341-0321
Facsimile:  (916) 444-1933
E-Mail:  grant@sweeney-grant.com
(Pro hac vice applications pending)

Attorneys for Plaintiff



212a

UNITED STATES DISTRICT COURT
DISTRICT OF HAWAII

JOHN DOE, a minor, by
his mother and next friend,
JANE DOE,

Plaintiff,

v.

KAMEHAMEHA
SCHOOLS/BERNICE
PAUAHI BISHOP ESTATE;
and CONSTANCE H. LAU,
NAINOA THOMPSON,
DIANE J. PLOTTS, ROB-
ERT K.U. KIHUNE, and
J. DOUGLAS ING, in their
capacities as Trustees of
the Kamehameha Schools/
Bernice Pauahi Bishop
Estate,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil No. 
 CV03-00316 ACK LEK 

COMPLAINT FOR
DECLARATORY RELIEF,
INJUNCTIVE RELIEF,
AND DAMAGES

DEMAND FOR JURY
TRIAL

INTRODUCTION

1. This action challenges the legality of certain pol-
icies and practices implemented by Defendants with respect
to admission to campuses that are part of the Kamehameha
Schools/Bernice Pauahi Bishop Estate (KSBE).  Plaintiff
alleges that KSBE’s self-described “preference [for] children
of Hawaiian ancestry” constitutes invidious discrimina-
tion on the basis of race in violation of 42 U.S.C. § 1981.
Plaintiff seeks a declaratory judgment that the challenged
policies and practices are illegal and unenforceable; a per-
manent injunction against any further implementation of
the challenged policies and practices or any other admis-
sions policy or practice at KSBE that grants a preference on
the basis of “Hawaiian ancestry”; a permanent injunction
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admitting Plaintiff to a KSBE campus; damages; and a rea-
sonable attorney’s fee.

JURISDICTION AND VENUE

2. The Court has subject matter jurisdiction pursu-
ant to 28 U.S.C. §§ 1331 and 1343(a)(4).  Plaintiff’s claim
arises under a law of the United States—namely, 42 U.S.C.
§ 1981—within the meaning of § 1331.  By this action, more-
over, Plaintiff seeks to recover damages and secure equi-
table and other relief under an Act of Congress providing
for the protection of civil rights, namely, 42 U.S.C. § 1981.

3. Venue lies in this Court pursuant to 28 U.S.C.
§ 1391(b)(1), as jurisdiction is not founded solely on diver-
sity of citizenship, and all Defendants reside in this judicial
district.

PARTIES

4. Plaintiff is a minor who brings this action by his
mother as next friend.  Plaintiff is a native and resident
of the State of Hawaii, but neither he nor his mother is of
“Hawaiian ancestry.”  They bring this action anonymously
on the basis of their reasonable fears of retaliation by KSBE
students, their parents, and members of the public for chal-
lenging KSBE’s preference for applicants of “Hawaiian an-
cestry.”

5. Plaintiff has twice applied for admission to a
KSBE campus—for the 2002-2003 and 2003-2004 school
years.  With respect to his most recent application, Plain-
tiff “has been placed on [KSBE’s] waiting list.”  Plaintiff
is ready and able to apply for admission for future school
years, and intends to do.

6. Plaintiff is qualified to attend a KSBE campus,
having been informed by the KSBE Admissions Office that
he “was a competitive applicant to Kamehameha Schools.”

7. Defendant Kamehameha Schools/Bernice Pauahi
Bishop Estate (KSBE) is a perpetual, charitable trust estate
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established under the last will of Bernice Pauahi Bishop,
great-granddaughter and last royal descendant of Kameha-
meha the Great.

8. Defendants Constance H. Lau, Nainoa Thompson,
Diane J. Plotts, Robert K.U. Kihune, and J. Douglas Ing are
the incumbent trustees of KSBE (Trustees).  Collectively,
the Trustees set policy for KSBE and have responsibility for
oversight of KSBE.  With respect to the matters described
herein, the Trustees were at all times acting within the
scope of their authority as officers of KSBE and in further-
ance of the interests of KSBE.

9. The Trustees are sued only in their capacity as
trustees of KSBE.

GENERAL ALLEGATIONS

10. The last will of Bernice Pauahi Bishop directed
the trustees of her estate to “erect and maintain in the Haw-
aiian Islands two schools . . . to be known as, and called the
Kamehameha Schools.”  To that end, the Trustees and their
predecessors have established, and currently maintain a
“school-system with three campuses on Oahu, Maui and
Hawaii serving more than 4,400 students in kindergarten
through grade 12.”

11. The KSBE schools are private, in that KSBE is
not an agency or instrumentality of any government; they
are commercially operated, in that KSBE charges tuition for
children to attend the schools; and they are nonsectarian, in
that KSBE has been judicially determined to be a secular
institution.

12. As KSBE’s own documents testify, the very first
trustees of the Bernice Pauahi Bishop Estate “recognized it
was Pauahi’s intent to give [Native] Hawaiians a limited
preference in admissions.”  Questions and Answers About
KS Admissions Policies, http://www.ksbe.edu/services/
admissions/policy.html (visited on June 23, 2003).  This ad-
missions “preference policy has been adhered to by suc-
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cessor trustees for 114 years,” i.e., up to and including the
present day.  Id.

13. Thus, KSBE forthrightly acknowledges that
its “policy on admissions is to give preference to children
of Hawaiian ancestry.”  http://www.ksbe.edu/services/
admissions/mainpage.html#Purpose (visited on June 23,
2003).

14. To be sure, the stated preferential policy is seem-
ingly qualified by the phrase, “to the extent permitted by
law.”  Id.  But KSBE’s understanding of the law is that it
permits the preference without qualification.  Thus, in de-
scribing “the legal status of [its] admissions policy,” KSBE
cites as authoritative and conclusive the fact that “[i]n 1999,
the IRS concluded that ‘The Estate’s admission policy is
consistent with the requirements for recognition of exemp-
tion as an organization described in section 501(c)(3) of the
[Internal Revenue] code.’ ”  Questions and Answers About
KS Admissions Policies, supra.

15. The preference touted by KSBE is more than just
theoretical.  Plaintiff is informed and believes that except
for a single student admitted last year, only persons of
“Hawaiian ancestry” have been admitted to KSBE in the
past four decades.

16. Even that single admission did not herald a
change in policy.  Instead, the admission of a non-Native
Hawaiian was publicly described by the Trustees as a sur-
prise to them and as a “situation” that “brought the prob-
lems with the admissions process into sharp focus.”  Indeed,
the Trustees are adamant that they “did not change the
admissions policy” but rather “upheld the school’s policy of
preference for children of Hawaiian ancestry.”  The obvious
implication is that the Trustees would not change the policy
in the future either; to the contrary, they “pledged to work
with the Hawaiian community to carefully review [KSBE’s]
admissions process” so that the anomaly of a non-Native
Hawaiian admission would never happen again.
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17. The Trustees made good on their pledge.  Among
other measures, the KSBE admissions process explicitly
probed the racial characteristics of applicants:  the “Ethnic
Ancestry Survey 2003-2004” asked for the fractional racial
mix of each applicant’s four biological grandparents.

18.  The requested information was put to efficient
use:  consistent with the Trustees’ promise, KSBE an-
nounced last month that it is not offering enrollment to any
non-Native Hawaiians for the upcoming school year.

19. Plaintiff is informed and believes that at least one
person of “Hawaiian ancestry” whose qualifications were
equal to or less than those of Plaintiff was admitted to a
KSBE campus for the 2002-2003 or 2003-2004 school year.

20. Plaintiff is informed and believes that were he of
“Hawaiian ancestry,” he would have been admitted to a
KSBE campus based on his applications for the 2002-2003
and 2003-2004 school years.

DECLARATORY RELIEF ALLEGATIONS

21. An actual and substantial controversy exists be-
tween Plaintiff and Defendants as to their respective legal
rights and duties.  Plaintiff contends that KSBE’s admis-
sions policy giving “preference to children of Hawaiian an-
cestry”  constitutes discrimination on the basis of race in
violation of 42 U.S.C. § 1981.  Defendants contend other-
wise.

22. Therefore, declaratory relief under 28 U.S.C.
§ 2201(a) is appropriate.

INJUNCTIVE RELIEF ALLEGATIONS

23. If not enjoined by this Court, Defendants and
their agents will continue to implement admission policies
and practices at KSBE that “give preference to children of
Hawaiian ancestry.”  This continuing course of conduct will
cause Plaintiff to suffer irreparable injury, including but not
limited to Plaintiff’s inability to compete for admission to a
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KSBE campus on an equal footing without regard to his
race and Plaintiff’s failure to be admitted to a KSBE cam-
pus because of his race.  Plaintiff has no plain, speedy, and
adequate remedy at law for such injury.

24. Therefore, injunctive relief under 42 U.S.C. § 1981
is appropriate.

CLAIM FOR RELIEF
(Denial of Equal Rights Under the Law—42 U.S.C. § 1981)

25. Plaintiffs incorporate by reference and reallege
each allegation set forth in Paragraphs 1-24 above.

26. Section 1 of the Civil Rights Act of 1866, 14 Stat.
27, now provides in relevant part that “[a]ll persons within
the jurisdiction of the United States shall have the same
right in every State and Territory to make and enforce
contracts . . . as is enjoyed by white citizens.”  42 U.S.C.
§ 1981(a).  As interpreted by the courts, § 1981 prohibits
private, commercially operated, nonsectarian schools from
denying admission to prospective students on the basis of
any race whatsoever; such a prohibition is within the con-
stitutional power of Congress.

27. KSBE is, or operates, a system of private, com-
mercially operated, nonsectarian schools.

28. In granting a self-described “preference” to those
prospective students with “Hawaiian ancestry,” KSBE ad-
mission policies and practices deny admission to other pro-
spective students because they lack such ancestry.  That
denial constitutes discrimination against prospective stu-
dents on the basis of “Hawaiian ancestry.”

29. Discrimination on the basis of “Hawaiian ances-
try” is discrimination on the basis of race.  Therefore, KSBE
admission policies and practices that “give preference to
children of Hawaiian ancestry” constitute discrimination on
the basis of race.  Such discrimination violates 42 U.S.C.
§ 1981.
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30. As a direct and proximate result of this violation,
Plaintiff has suffered, and continues to suffer, the following
injuries:  (1) being compelled to compete for admission to a
KSBE campus on an unequal footing because of his race;
(2) being denied admission to a KSBE campus because of
his race; and (3) emotional distress, mental anguish, psy-
chological trauma, depression, embarrassment, shock, in-
dignity, humiliation, and other general damage.

31. Plaintiff is entitled to a declaration that the chal-
lenged admission policies and practices currently imple-
mented at KSBE violate 42 U.S.C. § 1981 and are therefore
illegal and unenforceable.

32. Plaintiff is entitled to a permanent injunction
against any further implementation by Defendants or their
agents of the challenged policies and practices or any other
admissions policy or practice at KSBE that grants a prefer-
ence on the basis of “Hawaiian ancestry,” and to a perma-
nent injunction admitting Plaintiff to a KSBE campus.

33. Plaintiff is entitled to compensation for the dam-
ages flowing from the above-described injuries.  Plaintiff
will establish at trial, according to proof, the precise amount
of such damages.

34. Because the actions of Defendant KSBE were in
blatant violation of the known rights of Plaintiff and were
undertaken in willful and conscious disregard of those
rights and in a manner that renders KSBE guilty of oppres-
sion, fraud, or malice with the intent to vex, harass, annoy,
or injure Plaintiff, Plaintiff is entitled to recover punitive or
exemplary damages from KSBE in addition to compensatory
damages as aforesaid.  Plaintiff will establish at trial, ac-
cording to proof, the precise amount of such damages.

PRAYER FOR RELIEF

Wherefore, Plaintiff prays for judgment as follows:

(a) for a declaration that Defendants’ current admis-
sions policies and practices giving “preference to children of
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Hawaiian ancestry” violate 42 U.S.C. § 1981 and are there-
fore illegal and unenforceable;

(b) for a permanent injunction prohibiting Defend-
ants or their agents from continuing to implement any cur-
rent admissions policy or practice that grants a preference
on the basis of “Hawaiian ancestry,” or from adopting or
implementing any such admissions policy or practice in the
future;

(c) for a permanent injunction requiring Defendants
to admit Plaintiff to a KSBE campus;

(d) for compensatory damages from all Defendants
according to proof;

(e) for punitive or exemplary damages from Defend-
ant KSBE according to proof;

(f) for costs of suit;

(g) for a reasonable attorney’s fee pursuant to 42
U.S.C. § 1988(b); and

(h) for such other and further relief as the court may
deem proper.

DEMAND FOR JURY TRIAL

Pursuant to Federal Rule of Civil Procedure 38(a),
Plaintiff hereby demands a jury trial of all issues triable of
right by a jury.

DATED:  June  25 , 2003.

Respectfully submitted,

JOHN W. GOEMANS

ERIC GRANT
JAMES F. SWEENEY
SWEENEY & GRANT LLP

By   /s/ John W. Goemans  
 JOHN W. GOEMANS


