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COUNTERSTATEMENT OF THE
QUESTIONS PRESENTED

PacifiCorp is the corporate successor to private
companies that built and operated the Copco No. 1
dam on the Klamath River in California beginning
nearly a century ago. The State of California
determined while the dam was under construction
that it would be “impracticable” for anadromous fish
to pass over or around the dam, and ordered the
private owners to undertake various mitigation
measures “in lieu of” fish passage. The Federal
Power Commission and its successor, the Federal
Energy Regulatory Commission, subsequently em-
braced this approach and have licensed the blockage
of fish passage by this dam for over half a century. In
these circumstances:

1. Do the Klamath Tribes of Oregon have an action
under federal common law, or implied under the
Treaty of October 14, 1864, 16 Stat. 707, to recover
compensatory and punitive tort damages against
private parties for the actions of earlier generations
that were regulated, authorized, and acquiesced in by
the federal and state governments, on the theory that
the private parties’ predecessors were “deliberately
indifferent” to the Klamath’s treaty fishing rights?

2. Are the Klamath “the one Northwest treaty”
tribe entitled to a “unique” and “fundamentally dif-
ferent” system of treaty remedies, in the words of
their Petition?

3. If the Klamath once had a special damages
claim against private parties for the blockage of fish
passage by Copco No. 1, is that claim now barred
under controlling statutes of limitations pursuant to
South Carolina v. Catawba Indian Tribe, 476 U.S.
498 (1986)?

(1)
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RULE 29.6 CORPORATE
DISCLOSURE STATEMENT

PacifiCorp’s common stock is held by PPW
Holdings LLC, a subsidiary of MidAmerican Energy
Holdings Company [“MidAmerican”]. MidAmerican
controls the significant majority of PacifiCorp’s
voting securities, which also include preferred stock
held by unrelated third parties. No other publicly
held company owns 10% or more of PacifiCorp’s
stock. MidAmerican, a global energy company based
in Des Moines, Iowa, is a majority-owned subsidiary
of Berkshire Hathaway Inc.
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IN THE

Supreme Court of the United States

No. 07-1492

KLAMATH TRIBES OF OREGON, et al.,
Petitioners,
V.

PACIFICORP,
Respondent.

On Petition for a Writ of Certiorari to the
United States Court of Appeals
for the Ninth Circuit

RESPONDENT PACIFICORP’S
BRIEF IN OPPOSITION

The respondent PacifiCorp, by its undersigned
counsel, respectfully requests this Court to deny the
petition for a writ of certiorari to the United States
Court of Appeals for the Ninth Circuit for review of
the judgment in Klamath Tribes of Oregon, et al. v.
PacifiCorp, No. 05-36010 (CA9 Feb. 28, 2008) (Pet.
App. 1-4).

OPINIONS BELOW

The Klamath’s Appendix omits the Findings and
Recommendation of the Magistrate Judge, reprinted
as Appendix A to this Opposition (la-11a). The
District Court adopted the Recommendation on other
grounds. Pet. App. 17-20.
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TREATY, STATUTORY, AND
ADMINISTRATIVE PROVISIONS INVOLVED

Relevant excerpts of the key treaty, statutory, and
administrative provisions are included as Appendices
B through G to this Opposition (12a-34a), and are
identified in the Table of Contents to this Opposition.

COUNTERSTATEMENT OF THE CASE

This case involves an effort by Native American
tribes to impose monetary liability on the private
sector for the acts of prior generations that were
regulated, approved, and encouraged by the federal
and state governments. The Klamath seek “in excess
of $ 1 billion dollars” in “compensatory and punitive
tort damages and interest” from PacifiCorp, as suc-
cessor to Copco, for “intentionally and deliberately”
depriving the Klamath Indians of their treaty-guar-
anteed right to fish anadromous fish by constructing
government-authorized dams on the Klamath River
beginning in 1911. First Amended Compl. [“FAC”]
MM 12, 27, and ad damnum; see also Pet. at 2-3
(“ask[ing] the Court to confirm an implied right of
action for damages as it relates to the successor of the
entity which knowingly and deliberately elected to
block salmon passage and generate electricity for the
growing pioneers”). Many of the Klamath’s “factual”
assertions in support of these claims lack any sup-
porting citations and are riddled with material errors
and omissions.

A. The Klamath Tribes and the Federal
Government

The Treaty of October 14, 1864, 16 Stat. 707 (App.
B at 12a-23a), was structured as a government-to-
government “contract[]” between the United States
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and the Klamath. Arts. 11-12. The Klamath
“acknowledge[d] their dependence upon the govern-
ment,” and the Government assumed a trust respon-
sibility toward the Klamath. Art. 9. The Klamath
ceded approximately 22 million acres of their abo-
riginal territory to the United States, reserving
approximately 1.9 million acres as a reservation.
Art. 1. The treaty further provided that “the exclu-
sive right of taking fish in the streams and lakes,
included in said reservation . . . is hereby secured to
the Indians aforesaid[.]” Id. This “secured” right did
not impose a “wilderness servitude” guaranteeing the
continued exercise of fishing rights as they “once
were exercised by the Tribe in 1864.” United States
v. Adair, 723 F.2d 1394, 1414-15 (CA9 1983). Instead,
the 1864 treaty reserves an evolving, adaptive enti-
tlement to the amount of resources “necessary to
support [the Klamath’s] hunting and fishing rights as
currently exercised to maintain the livelihood of Tribe
members[.]” Id. at 1414 (emphasis added).

The Klamath Reservation did not remain static in
the decades following the 1864 treaty. A significant
portion of the reservation passed out of tribal control
and into private ownership during the Allotment Era,
and most of the remaining reservation was acquired
by non-Indians as a result of the Klamath Ter-
mination Act of 1954, ch. 732, 68 Stat. 718 (codified
as amended at 25 U.S.C. §§ 564-564x). See Adair,
723 F.2d at 1398. “The purpose of the Act was to
terminate federal supervision over the trust and
restricted property of the Klamath|[,] to dispose of
federally owned property acquired or withdrawn for
the administration of the Indians’ affairs, and to
terminate federal services furnished the Indians
because of their status as Indians.” Kimball v.
Callahan, 590 F.2d 768, 770 (CA9 1979). The
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implementation of the Termination Act “essentially
extinguished the original Klamath Reservation as a
source of tribal property.” Adair, 723 F.2d at 1398.

Although the Klamath’s treaty-reserved water and
fishing rights were not extinguished by the Termi-
nation Act (see 25 U.S.C. § 564m), those rights
continued to evolve and adapt as a result of the
continued influx of non-Indians onto former reser-
vation lands and into the surrounding Klamath
Basin watershed. As a result of these and other
changes, the Klamath’s modern treaty fishing rights
are “somewhat comparable to the off-reservation
right ‘of taking fish at all usual and accustomed
places™ reserved in other Northwest treaties. Oregon
Dep’t of Fish & Wildlife v. Klamath Indian Tribe, 473
U.S. 753, 764 n.15 (1985); see also Adair, 723 F.2d at
1415; Kimball, 590 F.2d at 774.

The Termination Act took effect in 1961, thereby
extinguishing the trust relationship between the
United States and the Klamath for a quarter-century
until the enactment in 1986 of the Klamath Indian
Tribe Restoration Act, Pub. L. No. 99-398, 100 Stat.
849 (codifed at 25 U.S.C. §§ 566 et seq). The
Restoration Act re-extended federal recognition to the
Klamath and reestablished the trust relationship,
subject to vested rights. Id. § 566(d).

B. The Regulatory History of the Copco
No. 1 Dam

PacifiCorp owns and operates several dams on the
Klamath River in Oregon and California, south of the
Klamath’s former reservation lands. See the map at
App. H (35a). It is the successor to various owners
dating back to Copco (the “California-Oregon Power
Company”). Although the Klamath originally sued



5

with respect to several dams, they have restricted
their claims on appeal and in their Petition to a
single dam—Copco No. 1.

1. California’s Order to Provide Miti-
gation “In Lieu of” Fish Passage

The Copco No. 1 hydroelectric dam, built in
California between 1911 and 1918, is approximately
67 river miles southwest of the Klamath’s former
reservation in Oregon and 11 river miles south of the
Oregon-California border. The Klamath point to a
1916 letter from Copco to the Bureau of Indian
Affairs [“BIA”] describing the company’s ongoing
efforts to provide for continuing fish passage by way
of a ladder over the dam, “a tunnel around the dam
and in flumes through the base of the dam.” Quoted
in Lane & Lane Associates, The Copco Dams and the
Fisheries of the Klamath Tribe 150 (1981) [“Lane”]
(PADD 116).> The Klamath seek to convert this

' The Klamath rely on a 1917 indemnification agreement
between Copco and the Bureau of Reclamation pertaining to a
different dam, the Government-owned Link River Dam, and
attempt to twist the language of that agreement into a supposed
“further indication of the presence of an implied right of action
for damages” against Copco No. 1. Pet. at 21 n.5. The Klamath
have waived any claim for damages resulting from the con-
struction and operation of this second dam. See id. (disclaiming
any damage action re the Link River Dam); Klamath CA9 Reply
Br. at 9 (“the Link Dam . . . is not involved in this appeal”).
Contrary to the Klamath’s claim, the 1917 agreement for this
different dam expired in April 2006 and does not “remain][] in
force.” Pet. at 21; see PacifiCorp, 114 FERC { 61,051, at 27,
reh’g denied, 115 FERC { 61,075, at 5, 14 (2006).

? Citations to “PADD” are to the Addendum to Brief for
PacifiCorp filed with the Court of Appeals. Citations to “PSER”
are to PacifiCorp’s Supplemental Excerpts of Record filed with
the Court of Appeals.
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letter into a third-party beneficiary agreement in
which “Copco publicly assumed responsibility for
injury to Klamath treaty fishing” for all time.
Klamath CA9 Br. at 29; see also Pet. at 18-22.

The letter on its face made no such undertaking. It
simply described Copco’s ongoing efforts to provide
for fish passage during and after the dam’s con-
struction. The Klamath also fail to tell the Court
what came next. The California Fish and Game
Commission undertook a “thoroughl]” investigation of
Copco No. 1 while it was under construction and
determined that fish passage under, around, or over
the dam would be “impracticable” and “a waste of
time” given a variety of technological and practical
obstacles. Lane 153-54, 156-57. The California
Legislature enacted a law giving the Fish and Game
Commission the authority, where it was “imprac-
ticable, because of the height of any dam, or other
conditions, to construct a fishway over or around the
dam,” to order the dam’s owner to construct fish
hatcheries and other remediation facilities “in lieu of
the fishway.” 1917 Cal. Stats. ch. 749, § 1 (emphasis
added) (codified as amended at Cal. Water Code
§ 5938); see PP&L v. FPC, 333 F.2d 689, 694-95
(CA9 1964).

The Commission exercised this authority in 1918,
ordering Copco to construct and turn over to the
State a fish hatchery at Fall Creek, California, “in
lieu of” continued efforts to provide for fish passage.
The State ordered Copco to provide additional
mitigation facilities during the 1920s. See Lane 152-
54, 157; see also PP&L, 333 F.2d at 690; PP&L, 29
FPC 478, 480 (1963).

California and Oregon agreed on an “equitable
division” of salmon fingerlings raised in the Fall
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Creek hatchery, with half to be transplanted to
Klamath Lake in Oregon. Lane 167. “This arrange-
ment . . . continued for some years,” and trout
fingerlings from the hatchery were also transferred
into the Upper Klamath basin. Id. These inter-
governmental efforts to mitigate impacts to ana-
dromous fish in the Upper Klamath basin appear to
have tapered off during the Great Depression,
although the state-owned hatchery continued to
operate until the late 1940s. See id. at 166-68;
PP&L, 333 F.2d at 690.

The Klamath and their federal trustees were
clearly on notice of Copco No. 1’s complete blockage of
fish passage, and the BIA made occasional inquiries
and complaints. It is undisputed, however, that
neither the Klamath nor the federal government ever
brought suit to stop the blockage of anadromous fish
or sought relief from the Federal Power Commission
[“FPC”], which was established by Congress in 1920
to deal with precisely these sorts of competing
resource demands, or from the FPC’s successor, the
Federal Energy Regulatory Commission [“FERC”].
See pp. 24-29 infra. Indeed, the Department of
Justice [“DOJ”] repeatedly rejected tribal requests to
bring suit challenging Copco No. 1’s fish blockage
during the 1940s and 1950s. Lane 2-3; PSER 30;
PADD 82-83. The United States has never deviated
from this position. Nor, until recently, has the
Executive Branch ever sought to exercise its reserved
statutory authority under the Federal Power Act
[“FPA”] to “prescrible] . . . such fishways” as it deems
appropriate past this dam, at the owner’s expense.
16 U.S.C. § 811; see n.4 infra.
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2. The Federal Government’s Reaffirma-
tion of Mitigation Measures “In Lieu
of”’ Fish Passage

Copco No. 1, along with the other private Klamath
River dams, has been comprehensively regulated by
the FPC and FERC since the 1950s as part of
Klamath Hydroelectric Project No. 2082.° Far from
condemning the lack of fish passage, the United
States continued the practice of ordering the private
dam owner to provide fish hatcheries and other
mitigation measures “in lieu of” provisions for fish
passage. See, e.g., PP&L, 29 FPC at 480-85; see
pp- 25-27 infra. The Ninth Circuit emphasized over
four decades ago with respect to this same Project
that it had “no doubt” that, in exchange for the
“privilege” of operating dams that block fish passage,
it is “quite proper” to require the licensee to construct
fish hatcheries and other mitigation facilities. PP&L,
333 F.2d at 693. This has been the governing
regulatory framework for hydroelectric development
for nearly the past century. See, e.g., FPC v. Oregon,
349 U.S. 435, 449-52 (1955) (sustaining FPC’s
authorization of private dam that cut off passage of
anadromous fish where the licensee was required to
undertake mitigation measures); Washington Dep’t of
Game v. FPC, 207 F.2d 391, 397-98 (CA9 1953)

’ For the complex history of the FPC’s assumption and early
exercise of regulatory authority over Copco No. 1 and the other
Klamath River dams (including the imposition of mitigation
measures and the reservation of authority to require further
measures for fish passage), see Copco, 10 FPC 1561 (1951); id.,
13 FPC 1 (1954), pet. for review dismissed, 239 F.2d 426 (CADC
1956); id., 15 FPC 14 (1956); id., 18 FPC 364 (1957); id., 23 FPC
59 (1960); id., 25 FPC 579 (1961); PP&L, 29 FPC 478 (1963), on
reh’g, 30 FPC 499 (1963), affd and remanded, 333 F.2d 689
(CA9 1964).
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(same). The FPC and FERC have consistently
reserved broad authority in the Project No. 2082
license to require “reasonable modifications in project
structures and operation in the interest of fish life
as may be prescribed hereafter by the Commission
upon the recommendation of” the Department of
the Interior [“DOI”] or state conservation agencies,
including additional “fish facilities,” “protective
devices,” and “fish screens or ladders.” Copco, 25
FPC at 581 (Art. 49). Neither the Commission nor
the DOI has ever sought to invoke its authority to
require fish passage—until recently.

FERC is currently conducting relicensing proceed-
ings for Project No. 2082. The Klamath are active
parties to those proceedings and have requested that
FERC take various actions to change the governing
regulatory framework, including with respect to fish
passage, habitat restoration, and outright removal
(“decommissioning”) of the dams. These issues are
undergoing intensive evaluation and negotiation, and
FERC’s relicensing procedures will ensure the input
of many federal and state agencies, Indian tribes,
and other stakeholders in resolving these issues,
subject to special provisions for judicial review. See

16 U.S.C. §§ 803(a), 825I(a)-(b)."

* FERC’s relicensing files include numerous submissions by
the Klamath and various federal and state agencies addressing
fishing and treaty rights issues, a September 2006 ALJ decision
addressing various fish-passage feasibility and other environ-
mental issues, and a November 2007 Final Environmental
Impact Statement addressing various fish-passage options. The
Departments of the Interior and Commerce have announced
their intention to invoke their authority under 16 U.S.C. § 811
to require upstream and downstream anadromous fish passage
past Copco No. 1, to be implemented over a number of years.
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C. The Klamath’s Claims Against PacifiCorp

The Klamath admit that, within several years from
the start of construction in 1911, “no salmon or
steelhead passed upstream and the plaintiffs and
their ancestors have been denied salmon and steel-
head ever since.” FAC { 7. This blockage is alleged
to have “contributed to the devastating decline of the
Klamath Tribes and their members and led to their
temporary termination in the 1950s.” Id. 1 9. The
Klamath seek compensatory and punitive tort dam-
ages because, among other reasons, of the failure of
PacifiCorp and its predecessors “to have inserted
necessary fishway facilities in [the FPC’s] 1957
license,” “to have inserted the necessary fishway
facilities” in later amendments to that federal license,
and to have met the FPA’s “public interest” stan-
dards. Id.  12(e)-(h). Although PacifiCorp and
its predecessors obviously did not issue their own
licenses and regulatory approvals, the Klamath now
claim that these private parties were “deliberate[ly]”
and “consciously indifferent” to the Klamath’s treaty
rights and should have ignored their state and
federal approvals. Pet. at 2, 18, 21.

REASONS FOR DENYING THE WRIT

I. THE PETITION PRESENTS NO CERT-
WORTHY ISSUES.

The Klamath point to neither a conflict between
the decision below and “relevant decisions of this
Court,” nor to any conflicts among federal or state
courts as to the Question Presented. S. Ct. R. 10.

FERC’s entire relicensing files appear at http:/elibrary.ferc.gov/
idmws/docketsearch.asp. To retrieve these files, type “P-2082”
in the “Docket Number” box and then submit.
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Indeed, they “agree” with the decision below and with
other federal decisions that Native American tribes
may not generally sue non-treaty parties for damages
to the exercise of tribal fishing rights caused by off-
reservation dams and other development. Pet. at
11. Instead, “only equitable relief [is] contemplated”
against non-parties, together with damages against
the United States for having violated its treaty
obligations. Id. at 8. The Klamath contend, however,
that they alone have “a fundamentally different
federal right” from any other tribe, that their treaty
rights have a “unique nature” and are “unlike [those
of] other Northwest Indians,” and that theirs is “the
one Northwest treaty” to authorize damage awards
against private parties for off-reservation develop-
ment that harms tribal fishing rights. Id. at i, 7, 9,
13, 15 (emphasis added).

These contentions not only are wrong—see Point II
infra—they are not certworthy. The Klamath assure
the Court that they are not arguing that the Ninth
Circuit’s decision constitutes “the misapplication of a
properly stated rule of law” to the circumstances of
this case (Pet. at 2, citing this Court’s Rule 10), but
that is precisely what they contend. In particular,
they purport to “agree” with the Ninth Circuit’s en
banc decision in Skokomish Tribe v. United States,
410 F.3d 506 (CA9 2005) (en banc), cert. denied, 546
U.S. 1090 (2006), but to disagree with the panel’s
application of Skokomish to the particular circum-
stances of this case. Pet. at 11. Theirs is simply a
fact-bound plea to correct the panel’s supposed
misapplication of unchallenged Ninth Circuit law.

Moreover, to the best of counsels’ knowledge, every
court considering the issue has rejected tribal dam-
age claims against private investor-owned utilities
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for government-authorized dams that harm treaty-
reserved fishing rights. As one district court has
concluded, “[a]ll of the cases and legal authorities
cited to the Court, and all of the cases this Court has
independently examined, have required mitigation or
protection efforts rather than providing for an award
of damages” against private parties for off-reser-
vation dams that harm treaty-reserved fishing rights.
Nez Perce Tribe v. Idaho Power Co., 847 F. Supp. 791,
810 (D. Idaho 1994) (collecting authorities). As
another district court has emphasized, “[t]he usual
recourse for a tribe that claims the loss of a guar-
anteed usufructuary right is either to seek monetary
compensation for the lost opportunity from Congress,
the Court of Claims or the now-defunct Indian
Claims Commission or to sue for an injunction
preventing the construction of a dam or other ob-
struction or requiring that it be removed.” Menomi-
nee Indian Tribe of Wis. v. Thompson, 922 F. Supp.
184, 216 (W.D. Wis. 1996) (re downstream dams that
blocked fish passage to upstream reservation waters),
affd, 161 F.3d 449 (CA7 1998). The Klamath have
cited no case to the contrary; there is simply no split
of authority on this point. See also United States v.
Washington, 694 F.2d 1374, 1381 n.15 (CA9 1983)
(although governments have an obligation “to take
reasonable steps to preserve and enhance” treaty-
reserved fishery resources, treaties “do[] not create
any independent treaty obligation on the part of
private permittees”), vacated on ripeness grounds,
759 F.2d 1353 (CA9 1985).

In addition, this is the first time the Klamath have
advanced their argument that a damage action
should be implied because they are “a protected class”
that has “been subjected to ‘less favorable treatment’
through ‘deliberate indifference.” Pet. at 18 (quoting
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Jackson v. Birmingham Bd. of Educ., 544 U.S.
167, 174 (2005)); see also Pet. at 2-4. Although
the Klamath made many arguments for implying a
damages claim against private parties in their lower
court briefs, the “deliberate indifference” theory
appears nowhere in those briefs. Nor do those briefs
even cite to Jackson, the Klamath’s lead case for this
proposition, which is a Title IX decision having
nothing to do with the circumstances or legal
framework of this case. The Klamath may not raise
their new arguments and theories for the first time in
this Court. See United States v. United Foods, Inc.,
533 U.S. 405, 416-17 (2001).

II. THE COURT OF APPEALS CORRECTLY
AFFIRMED THE DISMISSAL OF THE
KLAMATH’S DAMAGES ACTION.

The Klamath assert both an implied cause of action
for damages under the 1864 treaty and a “common
law nuisance claim . . . pursued under federal com-
mon law principles” set forth in County of Oneida v.
Oneida Indian Nation of New York, 470 U.S. 226
(1985) [“Oneida II”]. See Pet. at 24. The Klamath
fail to state a claim under either theory.

A. There Is No Justification for Treating
the Klamath Differently From All
Other Tribes.

The lower courts correctly determined that the
1864 treaty is materially indistinguishable from
other Northwest treaties that have been construed
as supporting only equitable relief, not damages,
against third parties. Pet. App. 2-3 (Paez, J., con-
curring); id. at 6-7, 19-20. The governing authority in
the Ninth Circuit—unchallenged by the Klamath
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here—holds that a treaty between an Indian tribe
and the United States generally does not give rise to
a cause of action by the tribe against a third party
that did not sign the treaty. The availability of
injunctive relief against third parties to the treaty
does not warrant damages relief against them, “let
alone monetary damages going back nearly seventy-
five years,” in the absence of any “language of the
Treaty that would support a claim for damages
against a non-contracting party.” Skokomish, 410
F.3d at 513-14.

The Klamath treaty is identical in all material
respects to the Skokomish treaty. Both were bilat-
eral government-to-government contracts, structured
as “[a]rticles of agreement and convention” between
the sovereign “contracting parties.” Compare App. B
at 12a, 18a with PADD 3, 5. Article 12 of the 1864
treaty provides that “[t]his treaty shall bind the
contracting parties whenever the same is ratified by
the Senate and President of the United States”™—
virtually the same language the Ninth Circuit found
so compelling in Skokomish. Compare App. B at 18a
with PADD 5; see 410 F.3d at 513. Like the
municipal defendants in Skokomish, PacifiCorp is not
a “contracting partly] to the Treaty.” 410 F.3d at
513. Indeed, the case for third-party liability here
is much weaker than in Skokomish because Pacifi-
Corp is a private entity whereas the defendants in
Skokomish were governmental entities tied to the
federal government through the Supremacy Clause of
the U.S. Constitution. See pp. 21-23 infra. The point
of dissent in Skokomish was simply that the United
States should not be the only governmental entity
required to pay damages for treaty rights violations
in appropriate circumstances. See 410 F.3d at 522,
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524-25 n.5, 526 (Berzon, J., dissenting). Private
damages liability would be unprecedented.

As with the Skokomish treaty, there also is nothing
in the Klamath treaty’s language “that would support
a claim for damages against a non-contracting party.”
Skokomish, 410 F.3d at 513. The Klamath attempt
to distinguish the 1864 treaty by arguing that it
promised to “hereby secure[] to the Indians” their
fishing rights in reservation waters, arguing that the
federal government’s pledge to “secure” the Klamath’s
fishing rights was “rights-creating language” in
which “the United States and newly arriving pioneers
assumed the obligation of protecting salmon pas-
sagel.]” Pet. at 3-4, 12-14 (emphasis added). This
reading of the treaty language is untenable, and the
purported difference from other treaties is illusory.
Article 4 of the Skokomish treaty also pledges
to “secure[]” to the Indians their fishing rights—
language found in many other Northwest treaties.
PADD 4. As in Skokomish, the Klamath have failed
to produce any evidence that this promise by the
United States to “secure” tribal fishing rights was
intended by the President and Senate in the 1860s
to be enforceable through damage actions against
private citizens who have relied on governmental
approval and acquiescence.

The Klamath offer several other arguments for why
they are entitled to a “fundamentally different” set of
treaty remedies than all other tribes. Pet. at 9, 13.
These arguments fail on all counts.

(1) Swuperior treaty rights. The Klamath claim
their treaty fishing rights are “unique,” “funda-
mentally different,” and “unlike [those of] other
Northwest Indians[.]” Pet. at 7, 9, 13, 15. They
minimize the significance of other tribes’ off-
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reservation fishing rights, dismissing them as mere
“undefined roaming rights” and rights of “land access
to the omniscient [sic] fishing locations.” Id. at 10,
18; see also id. at 11 (other treaties merely reserved
“the right to roam and fish”).

This fundamentally misperceives the nature of off-
reservation treaty fishing rights, which are not
simply rights of access to fishing places, but of a
share of the available fish themselves. See, e.g.,
Washington v. Wash. State Commercial Passenger
Fishing Vessel Ass’n, 443 U.S. 658, 681-82, 685
(1979); United States v. Oregon, 718 F.2d 299, 304
n.6 (CA9 1983). The United States promised in all
of these treaties to protect the exercise of tribal
subsistence and commercial fishing activities central
to each tribe. Interference with this entitlement
yields the same functional harms in each instance. A
dam blocking anadromous fish passage into res-
ervation waters is functionally no different than a
dam blocking anadromous fish passage to an off-
reservation “usual and accustomed” fishing place.
Both interfere with the passage of fish and hence
with a tribe’s ability to take the fish. The remedy in
each instance should be the same, particularly given
the materially identical language and structure of
these treaties.’

’ The Klamath argue that this case is different because Copco
made various “commitments” and “representation[s]” that its
dam would never block fish passage, referring to the 1916 Copco
letter to the BIA and the 1917 contract between the United
States and Copco for the construction and operation of a
different dam. Pet. at 3, 18-22. As discussed above, Copco’s
1916 statements came prior to California’s order that it under-
take fishery mitigation measures “in lieu of” further attempts at
fish passage. See pp. 5-7 supra. The indemnification provision
in the 1917 Link River Dam contract has no bearing on
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(2) Greater deprivation. The Klamath argue
that they have suffered much greater losses than the
Skokomish and other Northwest tribes because they
relied on only “one river” and “one fish passage
corridor” to exercise their anadromous fishing rights;
the Copco No. 1 dam supposedly blocked “the only
means of salmon passage” to the reservation. Pet. at
1, 11. The Skokomish and other Northwest tribes, on
the other hand, supposedly had “hundreds of off
reservation ‘usual and accustomed fishing stations™
to choose from, so the loss of fishing opportunities
caused by the numerous dams in the Northwest could
have caused no damages given the alternative “multi-
ple fishing locations” still available. Id. at i, 10.

These claims are unconvincing given that the
Northwest treaty off-reservation fishing rights, in
common with the Klamath’s reserved fishing rights,
were “not much less necessary to the existence of the
Indians than the atmosphere they breathed.” United
States v. Winans, 198 U.S. 371, 381 (1905). The dams
at issue in Skokomish were alleged to have created a
“diversion [that] destroyed the most significant fish
producing stream of the Skokomish River system and
its excellent runs of salmon and steelhead.” 410 F.3d
at 517 n.9 (quotations and citations omitted). This
destruction was alleged to have caused the Skoko-
mish “nearly $5 billion in losses,” compared with the
one billion dollars sought here. Compare id. at 510
with FAC, ad damnum. The harms alleged in this
case are no greater in kind or degree than other
Northwest treaty fishing cases.

PacifiCorp’s liability here for all of the reasons discussed at p. 5
n.1 supra.
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But even if the Klamath’s losses were much
greater, this would not justify a “unique” and
“fundamentally different” set of remedies than
recognized in all other treaty rights cases. Pet. at 7,
9, 13. The relative degree of a particular tribe’s
fishing losses might strengthen its claim for in-
junctive relief, or increase the amount of damages it
may recover from the sovereign government(s) that
authorized the damaging acts. Decisions about the
existence of subject matter jurisdiction and the
availability of certain remedies, however, cannot turn
on value judgments about the importance of the
asserted interests, the extent of alleged losses, or the
case-specific geographic and hydrologic character-
istics of various treaty areas. See, e.g., Brendale v.
Confederated Tribes and Bands of the Yakima Indian
Nation, 492 U.S. 408, 429-32 (1989) (opinion of
White, J.).

(3) Inability to seek equitable or adminis-
trative relief. The Klamath could have sought to
protect their treaty fishing rights through federal
administrative remedies, injunctive claims against
appropriate governmental and private parties, or
damage claims against the governmental bodies that
authorized the blockage. Numerous other tribes have
obtained administrative or judicial relief against
dams and other developments that threaten treaty-
protected fishing rights. See, e.g., Northwest Sea
Farms v. Army Corp of Engr’s, 931 F. Supp. 1515,
1519-22 (W.D. Wash. 1996); Muckleshoot Indian
Tribe v. Hall, 698 F. Supp. 1504, 1509-16 (W.D.
Wash. 1988); Confederated Tribes of the Umatilla
Reservation v. Alexander, 440 F. Supp. 553, 554-56
(D. Or. 1977). Other tribes have recovered damages
against the United States for its authorization of
dams that blocked the passage of anadromous fish.
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See, e.g., Confederated Tribes of the Colville Reser-
vation v. United States, 43 Ind. Cl. Comm’n 505, 539,
542 (1978) (United States was liable to tribe for
“ascertainable damages” to treaty fishing rights
where federal government authorized construction of
dams on the Columbia River that “ended forever the
upstream migration and spawning of anadromous
fish in the upper Columbia”); id. at 534-42, 582-91;
see also Skokomish, 410 F.3d at 510-11; Whitefoot v.
United States, 293 F.2d 658, 659-61 (Ct. Cl. 1961).

The Klamath claim, however, that they could not
have sought these other remedies because their 1864
treaty “forbids treaty Indians from leaving their
reservation to protect their exclusively on reservation
fishing right from downstream interference.” Pet.
at i. They contend that “[a]Jrguably any attempt to
seek equitable relief would have been resisted on
the basis that” this constituted “unlawfully leaving
the reservation,” which “would [have] constitute[d] a
violation of the equitable maxim that ‘he who comes
into equity must come with clean hands.” Id. at 4;
see also id. at 13 (1864 treaty “limited their practical
ability to protect their treaty rights utilizing equi-
table remedies,” because they could not leave the
reservation). These arguments are spurious, and
there is no evidence that the Klamath were ever
denied access to federal agencies or courts that could
have addressed their treaty grievances. Indeed, the
historical record demonstrates that the Klamath over
the past century have complained to the BIA and
DOJ, participated in FPC and FERC proceedings,
and sought relief from the federal courts on many
other fishing rights issues. See pp. 3-9 supra, pp. 25-
27 infra. There is no reason for differential treat-
ment.
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(4) Inability to quantify damages in other
cases. The Klamath also argue that courts have
denied damages for violations of off-reservation fish-
ing rights because it would be “impossible” to make
the computations required to award damages—“for
with multiple fishing locations it would be impossible
to determine the numbers of Indians who are derived
[sic] of fishing or indeed the number of fish that
might be reliably calculated as being lost to treaty
beneficiaries.” Pet. at 10; see also id. at 6. Here, on
the other hand, “[n]Jo such inadequacy of damage
calculations is present” because “there exists only one
drainage and . . . only one geographic location where
Treaty fishing can be exercised.” Id. at 10.

This too is spurious. Neither Skokomish nor any
other treaty fishing case has denied damages on
these grounds, and the takings cases demonstrate
that appropriate damages can be ascertained—
against the federal government. See Colville, 43
Ind. Cl. Comm’n. at 542-50, 592-604 (calculating
damages). Moreover, federal courts have decades of
experience in measuring, quantifying, and allocating
“fair shares” of anadromous fish among competing
claimants, including by determining the number
of claimants, the quantity of available fish (both
naturally bred and hatchery fish, on and off the
reservation), and the number of fish required for
tribal uses. See Cohen’s Handbook of Federal Indian
Law § 18.04[2][d], at 1132-33 (2005 ed.); see also
Wash. St. Commercial Passenger Fishing Vessel
Ass’n, 443 U.S. at 686-88. Here again, the
availability of damages does not turn on case-specific
factors like these.
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B. Federal Common Law Prohibits Dam-
age Actions Against Private Parties
for Government-Authorized Activities
That Interfere With Indian Treaty
Rights.

The principle of government (i.e., public) respon-
sibility in lieu of private liability for the consequences
of historic wrongdoing against tribes and their
members is deeply ingrained in federal Indian law.
“If, in carrying out its role as representative, the
Government violated its obligations to the Tribe, then
the Tribe’s remedy is against the Government, not
against third parties” who acted in reliance on earlier
governmental authorizations and approvals. Nevada
v. United States, 463 U.S. 110, 144 n.16 (1983); see
also id. at 145 (Brennan, J., concurring) (citizens
have the right to “rely on specific promises made to
their forebears two and three generations ago” by
government officials, but the injured tribe may seek a
takings remedy). Courts will not rewrite history and
impose liability on private parties who have acted
pursuant to several generations of governmental
action and inaction, particularly where those parties
“have erected buildings of a permanent character”
and “development of every type imaginable has been
ongoingl.]” City of Sherrill v. Oneida Indian Nation
of New York, 544 U.S. 197, 219 (2005) (internal
quotations and citations omitted). These principles
are reflected in the relevant treaty fishing rights
cases—as discussed above, every case considering the
issue has barred tribal damage claims against pri-
vate parties for fishing losses caused by government-
approved dams. See pp. 11-12 supra.’

® See also United States v. Sioux Nation of Indians, 448 U.S.
371, 376-84, 408-24 (1980); Shoshone Tribe v. United States, 299



22

The Klamath contend, however, that they have a
“common law nuisance claim” for damages pursuant
to the reasoning of Oneida II. Pet. at 24. As this
Court emphasized in City of Sherrill, however,
Oneida II only authorized a damage claim against
government, not private parties. 544 U.S. at 202,
208-09. The Court quoted approvingly at length from
the decision in Oneida III, which held on remand
from Oneida II that “standards of federal Indian law
and federal equity practice” prohibit damage claims
against private parties for the wrongs of prior
generations, and that tribal claimants must instead
seek damages from the federal and state govern-
ments that authorized and acquiesced in private
activities that in turn interfered with tribal treaty
rights. City of Sherrill, 544 U.S. at 209-10, 213-14
(discussing Oneida Indian Nation of N.Y. State v.
County of Oneida, 199 F.R.D. 61, 88-95 (N.D.N.Y.
2000)). This Court also emphasized in City of
Sherrill that great weight must be given to private
parties’ “justifiable expectations” arising out of the
long-standing “exercise of regulatory jurisdiction” by
state and federal governments, and that the district
court in Oneida III had “rightly found” that relief

U.S. 476, 497 (1937); United States v. Creek Nation, 295 U.S.
103, 110-11 (1935) (where federal government failed to protect
tribal natural resources—“not improbably because of the un-
happy situation in which the other course would leave the
allottees and settlers”—the United States thereby “appro-
priated” the tribe’s resources and gave “an implied undertaking
. . . to make just compensation to the tribe”); Yankton Sioux
Tribe v. United States, 272 U.S. 351, 357 (1926) (where tribal
resources were unlawfully disposed of and the dispositions had
stood for several generations, the “restor[ation of] the Indians to
their former rights” would be deemed a judicially “impossible”
remedy but United States would be liable in damages for the
taken resources); Felix v. Patrick, 145 U.S. 317, 335 (1892).
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should be restricted “where development of every
type imaginable has been ongoing” for many genera-
tions based on the encouragement and acquiescence
of the federal government. 544 U.S. at 215-16, 219.
This Court repeatedly noted the “complicit[y]” of the
federal government in the alleged violations of the
Oneida’s treaty rights. Id.; see also id. at 205 (alleged
treaty violations were “known and not objected to
by the national government”) (quotation marks and
citation omitted), 214 (“the United States largely
accepted, or was indifferent to,” the alleged treaty
violations).

The parallels to the federal government’s role in
this case are striking. Federal officials have known
and deliberated about Copco No. 1’s blockage of fish
passage since the World War I era, and since the
1950s have licensed the very facilities and operations
that are challenged here. DOJ considered but
rejected bringing a treaty rights claim during the
1940s and 1950s. The Secretaries of Commerce and
of the Interior, together with the FPC and FERC, had
the statutory power to require fish passage at any
time after 1920, but chose not to exercise that power
(until the current relicensing proceeding). See pp. 7-9
supra. Given the federal government’s authorization
of, “complicit[y]” in, and “indifferen|ce] to” the alleged
treaty violations, damage claims are barred against
private parties and their successors.”

"It is the element of private reliance on government authori-
zations that distinguishes this case from decisions recognizing
that damages may be appropriate in certain circumstances for
acts of trespass and other unauthorized interferences with
federally protected reservation rights. See, e.g., United States v.
Pend Oreille Pub. Util. Dist. No. 1, 28 F.3d 1544, 1546-49 (CA9
1994) (affirming award of trespass damages for flooding of
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C. The Klamath’s Claim for Damages Is
Barred by the Federal Government’s
Long-Standing, Comprehensive Role
in Regulating the Impacts of Hydro-
electric Dams on Treaty Fishing
Rights.

The Klamath’s claims must also be rejected be-
cause they would disrupt “a comprehensive regula-
tory program supervised by an expert administrative
agency” and designed by Congress to protect the very
same treaty rights in issue here. Milwaukee v.
Illinois, 451 U.S. 304, 317 (1981) (federal pollution
laws displace federal common law of nuisance).
Congress enacted the Federal Water Power Act of
1920, ch. 285, 41 Stat. 1063 (codified as amended at
16 U.S.C. §§ 791a et seq.), to serve as “a complete
scheme of national regulation which would promote
the comprehensive development of the water re-
sources of the Nation.” First Iowa Hydro-Electric
Coop. v. FPC, 328 U.S. 152, 180 (1946); see also
California v. FERC, 495 U.S. 490, 497-507 (1990).
This “complete and comprehensive plan” for accom-
modating competing demands for navigable waters
“neither overlooks nor excludes Indians or lands
owned or occupied by them.” FPC v. Tuscarora
Indian Nation, 362 U.S. 99, 118 (1960). The FPA
provides a comprehensive regulatory scheme to pro-

reservation land; FERC license did not “authorize the Utility to
flood Reservation land”; the utility had known it had no such
right, but chose to flood tribal lands anyway); United States v. S.
Pac. Transp. Co., 543 F.2d 676, 697-99 (CA9 1976) (affirming
railroad’s liability for trespass damages where its purported
easement from the tribe was obtained without the federal
government’s authorization; railroad could not obtain immunity
through an invalid easement).
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tect fishery resources in general and Indian treaty
rights to those resources in particular, and gives the
Klamath an array of remedies in the event that
the Act’s requirements or their treaty rights are
violated.®* In addition, in implementing the provi-
sions of the FPA, FERC and other involved federal
agencies have a trust responsibility toward the tribes
to consider and accommodate their concerns. See,
e.g., Skokomish Indian Tribe v. FERC, 121 F.3d 1303,
1308 (CA9 1997); Covelo Indian Cmty. v. FERC, 895
F.2d 581, 586 (CA9 1990). FERC and the federal
courts have repeatedly enforced these statutory and
trust duties to protect against and mitigate adverse
fishing impacts.’

The FPC and FERC have followed these responsi-
bilities in licensing and administering Project No.
2082 for the past half-century. The FPC held
hearings in Klamath Falls about Copco No. 1 and the
other Klamath River dams during the 1950s, and the
Klamath Tribes and federal agencies charged with
protecting tribal interests participated in those
proceedings. See, e.g., Copco, 13 FPC at 2-6; id., 23
FPC at 59-62. Moreover, the FPC and FERC have
periodically amended the Project No. 2082 license to
require new measures to promote fish passage and
provide mitigation for adverse impacts to fishery

* See, e.g., 16 U.S.C. §§ 797(e), 803(a)(2)(B), 803(a)(3), 803(j),
811. On the remedies available to the Klamath, see, e.g., id.
§§ 823b, 825e-825h, 825/-825p.

° See, e.g., Confederated Tribes and Bands of Yakima Indian
Nation v. FERC, 746 F.2d 466, 470-74 (CA9 1984); California v.
FPC, 345 F.2d 917, 921-30 (CA9 1965); Nez Perce, 847 F. Supp.
at 816 n. 30; PUD No. 1 of Douglas Cty., Wash., 107 FERC
I 61,280, at 62,329-62,331 (2004); Washington Water Power Co.,
25 FERC { 61,228 (1983).
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resources, based on recommendations from DOI and
relevant state commissions. See, e.g., Copco, 13 FPC
at 10-11; id., 18 FPC at 367-68; id., 23 FPC at 71-73;
id., 25 FPC at 581; PP&L, 34 FPC 1387, 1391 (1965).
The FPC and FERC have also repeatedly reserved
the right to impose additional fish passage require-
ments. See p. 9 supra. Yet there is no indication that
the Klamath, in the 88 years since the FPC was
created, did anything other than acquiesce in the
FPC’s decision not to require passage of anadromous
fish at Copco No. 1, prior to the current relicensing
proceedings. See pp. 8-9 supra. Nor is there any
indication that any federal agency ever requested the
FPC or FERC to intervene on the Klamath’s behalf
and restore anadromous fish passage all the way to
Upper Klamath Lake. Nor have the Secretary of
Commerce or Secretary of the Interior ever pre-
scribed a fishway at Copco No. 1 pursuant to 16
U.S.C. § 811 (prior to the current relicensing, see p. 9
n.4 supra).

Rather, the record shows that the FPC, FERC,
DOI, and other federal agencies followed the pre-
vailing regulatory framework and required various
mitigation measures “in lieu of” provisions for fish
passage. See pp. 8-9 supra. There is no suggestion
that PacifiCorp or any of its predecessors violated
any of the Project No. 2082 license conditions (and
such allegations would, in any event, need to be
directed in the first instance to FERC). Instead,
the regulatory record shows that PacifiCorp and
its predecessors have followed governing state and
federal laws providing for mitigation measures “in
lieu of” fish passage, and have relied on these
government orders and licenses in carrying out their
operations. See pp. 8-9 supra.
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The Klamath argue, however, that because the
dam blocked fish passage beginning in World War 1,
the subsequent enactment of the FPA in 1920 and
FPC licensing approvals beginning in the 1950s
“play[] no role” in this case, because the FPA allows
only “pre-dam construction” relief. Pet. at 4, 25.
According to the Klamath, “[t]here is no provision in
the Federal Power Act which permits the imposition
of a condition . . . to restore an extinguished fishery,”
and thus no relief has ever been available other than
damage claims. Klamath CA9 Reply Br. at 23. This
argument is specious. Federal courts have repeat-
edly recognized the Commission’s authority to re-
quire “restoring migratory fish runs.” Wisconsin Pub.
Serv. Corp. v. FERC, 32 F.3d 1165, 1170 (CA7 1994);
see also American Rivers v. FERC, 187 F.3d 1007,
1018 (CA9 1999) (authority to require “reduc[tion of]
negative impacts attributable to a project since its
construction”), amended on other grounds, 201 F.3d
1186 (CA9 2000); California v. FPC, 345 F.2d at 927
(authority to require “protection of spawning on a
scale which would reverse the downward trend in
recent years”). That is precisely what the Klamath
are asking the Commission to require in the current
relicensing proceedings, see p. 9 n.4 supra, even
though here they claim they have no such remedy.

FERC’s comprehensive regulatory oversight has
several important consequences. First, it under-
scores that a cause of action under federal common
law or implied from the 1864 treaty against private
FERC licensees would be inappropriate. See, e.g.,
Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S.
134, 146 (1985); Milwaukee v. Illinois, 451 U.S. at
317. This rule against implied remedies where there
already are comprehensive enforcement mechanisms
applies fully in federal Indian law. See, e.g., Santa
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Clara Pueblo v. Martinez, 436 U.S. 49, 65-66 (1978);
San Carlos Apache Tribe v. United States, 417 F.3d
1091, 1095-96 (CA9 2005).

Second, many of the Klamath’s claims are imper-
missible collateral attacks on the licensing decisions
of the FPC and FERC. The Klamath claim that
Copco and its corporate successors “knowingly, reck-
lessly,” “intentionally,” and “deliberately” violated the
1864 treaty by, inter alia, failing to obtain more
stringent licensing conditions from the FPC and
FERC. FAC q{ 11-12. The Klamath fail to explain
why, if the 1864 treaty required “fishway facilities” at
Copco No. 1, the FPC and FERC failed to order them,
other federal agencies failed to request them from the
FPC or FERC, and the Klamath themselves never
petitioned for such a licensing condition or modi-
fication—or challenged any denial of such a petition
in federal court. The Klamath’s attempt to state a
punitive damages claim against PacifiCorp for its
predecessors’ failure to insist on more stringent
government regulation is precisely the sort of cleverly
worded “attempt to restrain the licensing procedures
authorized by FERC” that is barred under the FPA.
California Save Our Streams Council, Inc. v. Yeutter,
887 F.2d 908, 912 (CA9 1989).

Third, FERC decisions are subject to exceedingly
strict rehearing and judicial review provisions.
Judicial review of a Commission decision may only be
obtained as to issues on which the petitioner sought
rehearing from the full Commission. 16 U.S.C.
§ 825/(a)-(b). The regional courts of appeals have
“exclusive” jurisdiction “to affirm, modify, or set
aside” FERC orders on a properly filed petition for
review. Id. § 825[(b); see City of Tacoma v. Taxpayers
of Tacoma, 357 U.S. 320, 336 (1958) (“upon judicial
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review of the Commission’s order, all objections to the
order, to the license it directs to be issued, and to the
legal competence of the licensee to execute its terms,
must be made in the Court of Appeals or not at all”)
(emphasis added). “[T]he FPA funnels all challenges”
relating to hydroelectric facilities to FERC in the first
instance, and for the Klamath to demand tort
damages from PacifiCorp because the federal gouv-
ernment did not impose different regulatory terms is
precisely the sort of end-run that is jurisdictionally
barred. Yeutter, 887 F.2d at 912 (tribal challenge
was “an assault on an important ingredient of the
FERC license”); see also DiLaura v. Power Auth. of
State of New York, 982 F.2d 73, 79-80 (CA2 1992)."

III. EVEN IF THE KLAMATH HAD A CLAIM
FOR HISTORIC DAMAGES AGAINST
PRIVATE PARTIES, IT IS BARRED
BY GOVERNING STATUTES OF
LIMITATION.

The Klamath concede that, for them to prevail,
“a second issue requires resolution”—whether their
claim is barred by governing statutes of limitation.
Pet. at 22. They contend, relying on Oneida II, that
they may pursue a federal common law damage claim
free from any statutes of limitation or equitable

' There is no cause of action for damages under 16 U.S.C. §
803(c), which merely preserves traditional state-law damage
remedies against licensees. See, e.g., Skokomish, 410 F.3d at
518-19 (collecting authorities). The Klamath have no such
traditional damage remedies against private parties acting pur-
suant to governmental approvals for all the reasons discussed
above. See pp. 11-13, 21-23 supra. Moreover, damages have
never been awarded under § 803(c) for injuries to public natural
resources, as opposed to damages for trespass onto private or
tribal lands (e.g., through flooding).
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restraints. Putting to one side that Oneida II dealt
only with damage claims against governments, not
private parties, this argument wholly ignores the
quarter-century period (1961-86) during which the
Klamath’s trust relationship with the federal gov-
ernment was “terminated.” As the Magistrate
correctly concluded below, this Court’s decision in
South Carolina v. Catawba Indian Tribe, 476 U.S.
498 (1986)—decided only one Term after Oneida 11—
requires the opposite result here given the quarter-
century break in the trust relationship and the
running of all conceivable state limitations periods
during that period. See App. A at 1a-11a.

Catawba’s reasoning is squarely on point. The
tribe sued South Carolina and other public and
private parties, claiming that 225 square miles of the
Catawba’s treaty-reserved lands had been taken from
them in violation of federal law and seeking both
injunctive and damages relief. 476 U.S. at 499 n.1,
500 n.4, 505. This Court held that these federal
treaty claims were rendered subject to the South
Carolina statute of limitations when the federal
trust relationship was terminated pursuant to the
Catawba Indian Tribe Division of Assets Act, 73 Stat.
592, 25 U.S.C. §§ 931-38. See 476 U.S. at 505-11.
Because that Act “unmistakably” terminated “special
protection for the Tribe” and provided for the
application of state laws to the Catawba Tribe and its
members “in precisely the same fashion that they
apply to others,” it logically followed that the
Catawba’s federal treaty claims became subject to
state statutes of limitation upon termination. Id. at
507-08.
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As the Magistrate found, the Klamath Termination
Act contained these same “redefin[ing]” provisions.
App. A at 9-a. Section 564q, entitled “Termination of
Federal trust,” provided that, upon termination,
“individual members of the tribe shall not be entitled
to any of the services performed by the United States
for Indians because of their status as Indians[.]” It
also provided that “the laws of the several States
shall apply to the tribe and its members in the same
manner as they apply to other citizens or persons
within their jurisdiction.” As the Magistrate em-
phasized, “[t]he Klamath Act represents clear con-
gressional intent to redefine the relationship between
the Tribe, remove the special protections previously
afforded the Tribe, and this requires the application
of the state statute of limitations to the Tribe’s
claims.” App. A at 9a.

The Klamath argue that Catawba did not involve a
protection comparable to 25 U.S.C. § 564m(b), which
provides that “[n]othing” in the Klamath Termination
Act “shall abrogate any fishing rights or privileges of
the tribe or the members thereof enjoyed under
Federal treaty.” They are wrong. Catawba rejected a
virtually identical claim as the Klamath are making
here. “[L]eaders of the Tribe were assured” during
the termination process “that any claim they had
against the State” for violation of their federal rights
“would not be jeopardized by legislation terminating
federal services.” 476 U.S at 504. The Catawba were
assured “that the status of any claim against South
Carolina would not be affected by the legislation.” Id.
at 510. This Court rejected the Catawba’s argument
that a promise not to “jeopardize” or “affect” a claim
meant that the claim would never be subject to state
statutes of limitation (id.):
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Rather, we assume that the status of the
claim remained exactly the same immedi-
ately before and immediately after the
effective date of the Act, but that the Tribe
thereafter had an obligation to proceed to
assert its claim in a timely manner as would
any other person or citizen within the State’s
jurisdiction. As a result, . . . we perceive no
contradiction between the applicability of
the state statute of limitations and the
assurance that the status of any state claims
would not be affected by the Act.

There is no material difference between a promise
not to “affect” a claim and one not to “abrogate” it. In
either event, the right continues to exist, but the
remedies are thereafter governed by the same rules
that apply to everyone else.

In addition, subsection 564m(a), which deals with
reserved water rights, uses the identical language as
subsection 564m(b) (“nothing . . . shall abrogate”),
except that subsection (a) goes on to provide that
Oregon statutes of repose with respect to “aban-
donment” and “non-use” of water rights would not
apply for the first 15 years following termination.
The “nothing . . . shall abrogate” language could not
possibly have been meant to bar time-based defenses,
because the remainder of subsection (a) would other-
wise be superfluous, contrary to governing rules of
construction. See Catawba, 476 U.S. at 510 & n.22.

The Klamath argue that the Restoration Act
“restore[d] the plaintiff's remedy and divest[ed] the
defendant of the statutory [limitations] bar,” thereby
reviving a claim for damages dating back to 1911.
Klamath CA9 Br. at 38-39; see Pet. at 23-24. That is
not what the Act says. It provides for the restoration
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of “[a]ll rights and privileges . . . which may have
been diminished or lost” as a result of the Termi-
nation Act, subject to vested rights and obligations
arising out of the operation of that Act. 25 U.S.C.
§ 566(b), (d). There is an essential distinction be-
tween the continued existence of a “right” and the
continued existence of a damages “remedy” for the
prior violation of that right. The Restoration Act
speaks only of the revival of “rights and privileges,”
not of time-barred “remedies.” There is no incon-
sistency in recognizing the continued existence of the
1864 treaty fishing right while concluding that time-
barred damage remedies against private parties for
historic wrongdoing were not “restored” by the
revival of the trust relationship between the United
States and the Klamath.

This distinction is important, because “extending a
statute of limitations after the pre-existing period of
limitations has expired impermissibly revives a
moribund cause of action” and “essentially creates a
new cause of action, not just an increased likelihood
that an existing cause of action will be pursued.”
Hughes Aircraft Co. v. United States, 520 U.S.
939, 950 (1997). At the very least, Congress must
demonstrate its “clear intent” to revive time-barred
damage claims before such an outcome will be
contemplated. Landgraf v. USI Film Prods., 511
U.S. 244, 272-73 (1994). This concern has particular
force here, where the Klamath are seeking to revive
punitive damage claims that expired during the
Termination Era. “Retroactive imposition of punitive
damages would raise a serious constitutional ques-
tion.” Id. at 281. There is simply nothing to suggest
that Congress intended in 1986 to revive not only
prospective “rights and privileges,” but damage
claims against private parties that became time-
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barred during the Termination Era. Although the
“guiding philosophy” of earlier periods of Indian law
has now been “repudiated,” “we must give effect”
to reliance interests based on earlier laws. South
Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 357
(1998)."

CONCLUSION

For all of the foregoing reasons, the respondent
PacifiCorp respectfully submits that the petition for a
writ of certiorari should be denied.

Dated this 30th day of June, 2008.
Respectfully submitted,

CHARLES G. CURTIS, JR. *
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" The Klamath have never disputed that Oregon limitations
law governs if the Termination Act made state law applicable,
and that their damages claim would have run under Oregon law
no later than ten years from accrual. See App. A at 9a-10a.
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APPENDIX A

Magistrate’s Findings and Recommendation

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

Civil No. 04-644-CO

KLAMATH TRIBES OF OREGON, et al.,
Plaintiffs,

V.

PACIFICORP, an Oregon Corporation,
Defendant.

COONEY, Magistrate Judge:

Plaintiffs bring this action for damages for the
destruction and interference with federal treaty rights
to fish for anadromous and non-anadromous fish in
the headwaters of the Klamath River. The court has
jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1362.
Plaintiffs seek compensatory and punitive damages,
interest on the damages, costs and attorney’s fees.
Defendant moves for summary judgment (#36).

I. FACTS
Defendant submits the following statement of facts:

The Klamath Tribes of Oregon, Miller Anderson,
Joseph Hobbs, Catherine Weiser-Gonzales, Robert
Anderson, Joseph Kirk, Orin Kirk, Leonard Norris,
Jr., Philip Tupper, Robert Bojorcas, and Klamath
Claims Committee (collectively referred to as the
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Klamath or the Tribe) first brought this action on or
about May 11, 2004. (Complaint). In 1954, Congress
passed the Klamath Termination Act, 25 U.S.C. § 564
et seq. The United States terminated federal recogni-
tion of the Klamath by 1961. (Bledsoe Decl. Exhibit 1 -
First Amended Complaint). The United States re-
stored federal recognition to the Tribe in 1986. (Id.).
The Klamath allege that harm to its treaty fishing
rights was caused by the construction of Copco 1 Dam
during the period 1911-1916, of Link River Dam and
associated work on the nearby reef in the early
1920s, and Keno Dam in 1967.

Plaintiffs submit the following additional facts:

At the time of the Klamath Indian treaty with the
United States and for many decades thereafter, ana-
dromous fish could be found and were taken by the
Klamath Indians in the Williamson and Sprague
Rivers, and possibly in the Wood River System, at the
upper end of the Klamath Basin. (Dunsmoor Affida-
vit). Anadromous fish could be restored over time to
the Williamson, Sprague and Wood River sub-basins
if the Pacificorp project dams were removed or if ade-
quate upstream and downstream fish passage was
provided. (Id.).

II. LEGAL STANDARDS

Pursuant to Rule 56 subsection ¢ of the Federal
Rules of Civil Procedure, a moving party is entitled to
summary judgment as a matter of law “if the
pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact.” Fed.R.Civ.P. 56 subsection c¢; Bhan v.
NME Hosps., Inc., 929 F.2d 1404, 1409 (9th Cir.),
cert. denied, 502 U.S. 994 (1991). In deciding a
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motion for summary judgment, the court must deter-
mine, based on the evidence of record, whether there
is any material dispute of fact that requires a trial.
Waldridge v. American Hoechst Corp., 24 F.3d 918,
920 (7th Cir. 1994) (citations omitted). The parties
bear the burden of identifying the evidence that will
facilitate the court’s assessment. Id.

The moving party bears the initial burden of proof.
See Rebel Oil Co., Inc. v. Atlantic Richfield Co., 51
F.3d 1421, 1435 (9th Cir.), cert. denied, 516 U.S. 987
(1995). The moving party meets this burden by iden-
tifying portions of the record on file which demon-
strates the absence of any genuine issue of material
fact. Id. “[Tlhe moving party . . . need not produce
evidence, but simply can argue that there is an
absence of evidence by which the nonmovant can
prove his case.” Cray Communications, Inc. v. Novatel
Computer Systems, Inc., 33 F.3d 390, 393 (4th Cir.
1994), cert. denied, 513 U.S. 1191 (1995) (citation
omitted).

In assessing whether a party has met their burden,
the court must view the evidence in the light most
favorable to the nonmoving party. Allen v. City of Los
Angeles, 66 F.3d 1052 (9th Cir. 1995). All reasonable

inferences are drawn in favor of the nonmovant. Id.

If the moving party meets their burden, the burden
shifts to the opposing party to present specific facts
which show there is a genuine issue for trial.
Fed.R.Civ.P. 56(e); Auvil v. CBS “60 Minutes”, 67
F.3d 816 (9th Cir. 1995), cert. denied, 517 U.S. 1167
(1996). The nonmoving party cannot carry their
burden by relying solely on the facts alleged in their
pleadings. Leonard v. Clark, 12 F.3d 885, 888 (9th
Cir. 1994). Instead, their response, by affidavits or
as otherwise provided in Rule 56, must designate
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specific facts showing there is a genuine issue for
trial. Id.

ITI. DISCUSSION

Defendant moves for summary judgment arguing
that, under South Carolina v. Catawba Indian Tribe,
Inc., 476 U.S. 498 (1986), the Klamath Termination
Act made the state’s statutes of limitations applicable
to the Tribe’s claims in 1961, and that the potentially
applicable state statutes of limitations have run,
barring the Tribe’s claims. In response, plaintiffs
argue that the rule in Catawba Indian Tribe does not
apply to the treaty fishing rights at issue in this
litigation, and, in the alternative, if the statutes of
limitations apply, the Tribe has a cause of action for
a continuing trespass under Oregon law. In reply,
defendant argues that Catawba Indian Tribe applies
to this case, and Oregon Courts have rejected the
Tribe’s continuing tort theory.

In South Carolina v. Catawba Indian Tribe, Inc.,
476 U.S. 498, 500 (1986), the Supreme Court, in
interpreting the statute authorizing the division of
Catawba Tribal assets, 25 U.S.C. §§ 931-938, held
that the State’s statute of limitations applied to a
claim brought by the Catawba Tribe for possession of
a 225 square mile tract of land held by the tribe prior
to the passage of the Non-Intercourse Act. Section 5
of the Catawba Act provided that:

The constitution of the tribe adopted pur-
suant to sections 461, 462, 463, 464, 465,
466, to 470, 471 to 473, 474, 475, 476 to 478,
and 479 of this title shall be revoked by the
Secretary. Thereafter, the tribe and its
members shall not be entitled to any special
services performed by the United States for
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Indians because of their status as Indians,
all statutes of the United States that affect
Indians because of their status as Indians
shall be inapplicable to them, and the laws
of several States shall apply to them in the
same manner they apply to other persons or
citizens within their jurisdiction

Id. at 505 (citing 25 U.S.C. § 935).

In interpreting this provision and finding that the
state’s statute of limitations applied to the claim, the
Supreme Court stated, in relevant part that:

This provision establishes two principles in
unmistakably clear language. First, the
special federal services and statutory protec-
tions for Indians are no longer applicable to
the Catawba Tribe and its members. Second,
state laws apply to the Catawba Tribes and
its members in precisely the same fashion
that they apply to others.

® sk ok ok

The canon of construction regarding the
resolution of ambiguities in favor of the
Indians, however, does not permit reliance
on ambiguities that do not exist; nor does it
permit disregard of the clearly expressed
intent of Congress. . ..

ok ock ok

Without special federal protection for the
Tribe, the state statute of limitations should
apply to its claim in this case. For it is well
established the federal claims are subject to
state statutes of limitations unless there is
a federal statute of limitations or a conflict
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with federal policy. Although federal policy
may preclude the ordinary applicability of a
state statute of limitations for this type of
action in the absence of a specific congres-
sional enactment to the contrary, County of
Oneida v. Oneida Indian Nation, 470 U.S.
226, 105 S.Ct. 1242, 84 L.Ed.2d 169 (1985),
the Catawba Act clearly suffices to re-
establish the usual principle regarding the
applicability of the state statute of limi-
tations. In striking contrast to the situation
in County of Oneida, the Catawba Act rep-
resents an explicit redefinition of the rela-
tionship between the Federal Government
and the Catawbas; an intentional termi-
nation of the special federal protection for
the Tribe and its members; and a plain
statement that state law applies to the
Catawbas as to all ‘other persons or citizens.’

That the state statute of limitations applies
as a consequence of terminating special
federal protections is also supported by the
significance we have accorded congressional
action redefining the federal relationship
with particular Indians. We have long rec-
ognized that, when Congress removes re-
straints on alienation by Indians, state laws
are fully applicable to subsequent claims.
Similarly, we have emphasized that Termi-
nation Acts subject members of the termi-
nated tribe to ‘the full sweep of state laws
and state taxation.” These principles reflect
an understanding that congressional action
to remove restraints on alienation and other
federal protections represents a fundamental
change in federal policy with respect to the
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Indians who are the subject of the particular
legislation.

ok sk ok

. . . We do not accept petitioners’ argument
that the Catawba Act immediately extin-
guished any claim that the Tribe had before
the statute became effective. Rather, we
assume that the status of the claim re-
mained exactly the same immediately before
and immediately after the effective date of
the Act, but that the Tribe there-after had
an obligation to proceed to assert its claim in
a timely manner as would any other person
or citizen within the State’s jurisdiction. . . .

ok ock ok

We thus conclude that the explicit redefi-
nition of the federal relationship reflected
in the clear language of the Catawba Act
requires the application of the state statute
of limitations to the Tribe’s claim.

Id. at 505-511 (footnotes omitted).

In 1954, Congress passed the Klamath Termina-
tion Act, 25 U.S.C. § 564 et seq. (The Klamath Act).
The provision of the Klamath Act terminating the
federal trust relationship with the Tribe provides
that:

Upon removal of Federal restrictions on the
property of the tribe and individual members
thereof, the Secretary shall publish in the
Federal register a proclamation declaring
that the Federal trust relationship to the
affairs of the tribe and its members has
terminated. Thereafter individual members
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of the tribe shall not be entitled to any of the
services performed by the United States for
Indians because of their status as Indians
and, except as otherwise provided in this
subchapter, all statutes of the United States
which affect Indians because of their status
as Indians shall no longer be applicable to
the members of the tribe, and the laws of the
several States shall apply to the tribe and its
members in the same manner as they apply
to other citizens or persons within their
jurisdiction.

25 U.S.C. § 564q.

The Klamath Act also contains the following pro-
visions regarding water and fishing rights:

(a) Water rights; laws applicable to abandon-
ment

Nothing in this subchapter shall abrogate
any water rights of the tribe and its mem-
bers, and the laws of the State of Oregon
with respect to the abandonment of water
rights shall not apply to the tribe and its
members until fifteen years after the date of
the proclamation issued pursuant to section

564q of this title.
(b) Fishing rights or privileges

Nothing in this subchapter shall abrogate
any fishing rights or privileges of the tribe or
the members thereof enjoyed under Federal
treaty.

25 U.S.C. § 564m.

This court finds that the reasoning set forth by the
Supreme Court in Catawba Tribes is applicable to
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this case and that Oregon’s statutes of limitations
apply to the Klamath tribe’s claims. The Klamath Act
contains the same language as the Catawba Act. The
Klamath Act had the same effect; the Tribe’s special
relationship with the Federal Government ended and
any claims by the Tribe or its members became
subject to state statute of limitations. See Catawba
Tribes, 476 U.S. at 507-508. The Klamath Act repre-
sents clear congressional intent to redefine the rela-
tionship between the Tribe, remove the special pro-
tections previously afforded the Tribe, and this re-
quires the application of the state statute of limita-
tions to the Tribe’s claims. See Id. at 510-511.

Plaintiffs argue that this court should apply the
principles set forth in Menominee Tribe of Indians v.
U.S., 391 U.S. 404 (1968), U.S. v. Adair, 723 F.2d
1394 (9th Cir.), cert. denied, 467 U.S. 1252 (1984),
Kimball v. Callahan, 590 F.2d 768 (9th Cir.), cert.
denied, 444 U.S. 826 (1979) (Kimball II), and Kimball
v. Callahan, 493 F.2d 564 (9th Cir.), cert. denied, 419
U.S. 1019 (1974) (Kimball I) and find that the state
statue of limitations is not applicable to their claims
to enforce their treaty fishing rights. The court finds
that these cases did not address the issue of whether
the state statute of limitations applies to claim for
damages brought by the Tribe or its members, and,
therefore, these cases are inapplicable.

As the defendant points out, there are three Oregon
statutes of limitations that may be applicable to the
tribe’s claims; ORS 12.080 which provides a six year
limitations period for actions based upon a contract
or a statute or for interference with certain interests
in real property, ORS 12.110 which provides a two
year limitations period for claims based on injury to
persons or rights not arising under a contract and not
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specifically enumerated in ORS Chapter 12, or ORS
12.140 which provides a ten year limitations period
for any cause of action not otherwise provided for.
Under Oregon law, when a continuing tort is causing
on going injury, a cause of action accrues and the
statute of limitations begins to run when the trespass
or interference begins. Denora v. Fischer Engineering
& Maintenance Co., Inc., 55 Or. App. 448, 450 (1982).

The undisputed facts show that the dams at issue,
which plaintiffs claim have caused damage to and
interfered with their fishing rights, were built in
1916, the 1920’s, and 1967. Any cause of action based
on damage from these dams accrued when the dams
were built. However, because of the Tribe’s special
relationship with the Federal Government, the state
statute of limitations did not apply to any claims by
the Tribe or individual tribe members, until the
Klamath Termination Act became effective in 1961.
Under the longest applicable statue of limitations,
ORS 12.140, the statue of limitations ran on plain-
tiff’s claims in 1971. This action was not filed in May
2004. Therefore, it is barred by the statute of limita-
tions.

IV. RECOMMENDATION

Based on the foregoing, it is recommended that
defendant’s motion for summary judgment (#36) be
granted and this case be dismissed.

This recommendation is not an order that is imme-
diately appealable to the Ninth Circuit Court of
Appeals. Any notice of appeal pursuant to Rule 4(a) (1),
Federal Rules of Appellate Procedure, should not be
filed until entry of the district court’s judgment or
appealable order. The parties shall have ten days
from the date of service of a copy of this recommenda-
tion within which to file specific written objections
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with the Court. Thereafter, the parties have ten days
within which to file a response to the objections.
Failure to timely file objections to any factual deter-
minations of the Magistrate Judge will be considered
a waiver of a party’s right to de novo consideration of
the factual issues and will constitute a waiver of a
party’s right to appellate review of the findings of fact
in an order or judgment entered pursuant to the
Magistrate Judge’s recommendation.

DATED this 14 day of April, 2005.
/s/
UNITED STATES MAGISTRATE JUDGE
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APPENDIX B

Treaty of October 14, 1864,
16 Stat. 707

Treaty between the United States of America and the
Klamath and Moadoc Tribes and Yahooskin Band
of Snake Indians; Concluded, October 14, 1864;
Ratification advised with Amendments, July 2,
1866; Amendments assented to, December 10,
1869; Proclaimed, February 17, 1870.

ULYSSES S. GRANT,
PRESIDENT OF THE UNITED STATES OF AMERICA,

TO ALL AND SINGULAR TO WHOM THESE PRESENTS
SHALL COME, GREETING:

WHEREAS a treaty was made and concluded at
Klamath lake, in the State of Oregon, on the
fourteenth day of October, in the year of our Lord
one thousand eight hundred and sixty-four, by and
between J. W. Perit Huntington and William
Logan, commissioners on the part of the United
States, and La-Lake, Chil-o-que-nas, and other
chiefs and headmen of the Klamath tribe of
Indians; Schon-chin, Stak-it-ut, and other chiefs
and headmen of the Moadoc tribe of Indians, and
Kile-to-ak and Sky-te-ock-et, chiefs and headmen of
the Yahooskin band of Snake Indians, respectively,
on the part of said tribes and band of Indians, and
duly authorized thereto by them, which treaty is in
the words and figures following, to wit:

Articles of agreement and convention made and
concluded at Klamath lake, Oregon, on the four-
teenth day of October, A.D. one thousand eight
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hundred and sixty-four, by J. W. Perit Huntington,
superintendent of Indian affairs in Oregon, and
William Logan, United States Indian agent for
Oregon, on the part of the United States, and the
chiefs and headmen of the Klamath and Moadoc
tribes, and Yahooskin band of Snake Indians,
hereinafter named, to wit: La-Lake, Chil-o-que-nas,
Kellogue, Mo-ghen-kas-kit, Blow, Le-lu, Pal-
mer, Jack, Queas, Poo-sak-sult, Che-mult, No-ak-
sum, Mooch-kat-allick, Toon-tuck-te, Boos-ki-
you, Ski-a-tic, Shol-las-loos, Ta-tet-pas, Muk-has,
Herman-koos-mam, chiefs and headmen of the
Klamath, Schon-chin, Stak-it-ut, Keint-poos,
Chuck-e-i-ox, chiefs and headmen of the Moadocs,
and Kile-to-ak and Sky-te-ock-et, chiefs of the
Yahooskin band of Snakes.

ARTICLE I. The tribes of Indians aforesaid cede to
the United States all their right, title, and claim to
all the country claimed by them, the same being
determined by the following boundaries, to wit:
Beginning at the point where the forty-fourth parallel
of north latitude crosses the summit of the Cascade
mountains; thence following the main dividing ridge
of said mountains in a southerly direction to the ridge
which separates the waters of Pitt and McCloud
rivers from the waters on the north; thence along
said diving ridge in an easterly direction to the
southern end of Goose lake; thence northeasterly to
the northern end of Harney lake ; thence due north to
the forty-fourth parallel of north latitude; thence
west to the place of beginning: Provided, That the
following described tract, within the country ceded by
this treaty, shall, until otherwise directed by the
President of the United States, be set apart as a
residence for said Indians, [and] held and regarded as
an Indian reservation, to wit; Beginning upon the
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eastern shore of the middle Klamath lake, at the
Point of Rocks, about twelve miles below the mouth
of Williamson’s river; thence following up said
eastern shore to the mouth of Wood river; thence up
Wood river to a point one mile north of the bridge at
Fort Klamath; thence due east to the summit of the
ridge which divides the upper and middle Klamath
lakes; thence along said ridge to a point due east of
the north end of the upper lake; thence due east,
passing the said north end of the upper lake, to the
summit of the mountains on the east side of the lake;
thence along said mountain to the point where
Sprague’s river is intersected by the Ish-tish-ea-wax
creek; thence in a southerly direction to the summit
of the mountain, the extremity of which forms the
Point of Rocks; thence along said mountain to the
place of beginning. And the tribes aforesaid agree
and bind themselves that, immediately after the
ratification of this treaty, they will remove to said
reservation and remain thereon, unless temporary
leave of absence be granted to them by the super-
intendent or agent having charge of the tribes.

It is further stipulated and agreed that no white
person shall be permitted to locate or remain upon
the reservation, except the Indian superintendent
and agent, employes of the Indian department, and
officers of the army of the United States, guaranteed
[and] that in case persons other than those specified
are found upon the reservation, they shall be
immediately expelled therefrom; and the exclusive
right of taking fish in the streams and lakes, included
in said reservation, and of gathering edible roots,
seeds, and barriers within its limits, is hereby
secured to the Indians aforesaid: Provided, also, That
the right of way for public roads and railroads across
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said reservation is guaranteed [reserved] to citizens
of the United States.

ARTICLE II. In consideration of and in payment for
the country ceded by this treaty, the Unites States
agree to pay to the tribes conveying the same the
several sums of money hereinafter enumerated, to
wit; Eight thousand dollars per annum for a period of
five years, commencing on the first day of October,
eighteen hundred and sixty-five, or as soon thereafter
as this treaty may be ratified; five thousand dollars
per annum for the term of five years next succeeding
the first period of five years; and three thousand
dollars per annum for the term of five years next
succeeding the second period; all of which several
sums shall be applied to the use and benefit of said
Indians by the superintendent or agent having
charge of the tribes, under the direction of the
President of the Unites States, who shall, from time
to time, in his discretion, determine for what objects
the same shall be expended, so as to carry out the
design of the expenditure, [it] being to promote the
well being of the Indians, advance them in civili-
zation, and especially agriculture, and to secure their
moral improvement and education.

ARTICLE III. The United States agree to pay said
Indians the additional sum of thirty-five thousand
dollars, a portion whereof shall be used to pay for
such articles as may be advanced to them at the time
of signing this treaty, and the remainder shall be
applied to subsisting the Indians during the first year
after their removal to the reservation, the purchase
of teams, farming implements, tools, seeds, clothing,
and provisions, and for payment of the necessary
employes.
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ARTICLE IV. The Unites States further agree that
there shall be erected at suitable points on the reser-
vation, as soon as practicable after the ratification of
this treaty, one saw-mill, one flouring-mill, suitable
buildings for the use of the blacksmith, carpenter,
and wagon and plough maker, the necessary build-
ings for one manual-labor school, and such hospital
buildings as may be necessary, which buildings shall
be kept in repair at the expense of the United States
for the term of twenty years; and it is further
stipulated that the necessary tools and material for
the saw-mill, flour-mill, carpenter, blacksmith, and
wagon and plough maker’s shops, and books and
stationery for the manual-labor school, shall be
furnished by the United States for the period of
twenty years.

ARTICLE V. The United States further engage to
furnish and pay for the services and subsistence, for
the term of fifteen years, of one superintendent of
farming operations, one farmer, one blacksmith, one
sawyer, one carpenter, and one wagon and plough
maker, and for the term of twenty years of one
physician, one miller, and two school-teachers.

ARTICLE VI. The United States may, in their dis-
cretion, cause a part or the whole of the reservation
provided for in Article I, to be surveyed into tracts
and assigned to members of the tribes of Indians,
parties to this treaty, or such of them as may appear
likely to be benefited by the same, under the fol-
lowing restrictions and limitations, to wit: To each
head of a family shall be assigned and granted a tract
of not less than forty nor more than one hundred and
twenty acres, according to the number of persons in
such family; and to each single man above the age of
twenty-one years a tract not exceeding forty acres.
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The Indians to whom these tracts are granted are
guaranteed the perpetual possession and use of the
tracts thus granted and of the improvements which
may be placed thereon; but no Indian shall have the
right to alienate or convey any such tract to any
person whatsoever, and the same shall be forever
exempt from levy, sale, or forfeiture: Provided, That
the Congress of the United States may hereafter
abolish these restrictions and permit the sale of the
lands so assigned, if the prosperity of the Indians will
be advanced thereby: And provided further, If any
Indian, to whom an assignment of land has been
made, shall refuse to reside upon the tract so
assigned for a period of two years, his right to the
same shall be deemed forfeited.

ARTICLE VII. The President of the United States is
empowered to declare such rules and regulations as
will secure to the family, in case of the death of the
head thereof, the use and possession of the tract
assigned to him, with the improvements thereon.

ARTICLE VIII. The annuities of the tribes men-
tioned in this treaty shall not be held liable or taken
to pay the debts of individuals.

ARTICLE IX. The several tribes of Indians, parties
to this treaty, acknowledge their dependence upon
the government of the United States, and agree to be
friendly with all citizens thereof, and to commit no
depredations upon the person or property of said
citizens, and to refrain from carrying on any war
upon other Indian tribes; and they further agree that
they will not communicate with or assist any persons
or nation hostile to the United States, and, further,
that they will submit to and obey all laws and
regulations which the United States may prescribe
for their government and conduct.
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ARTICLE X. It is hereby provided that if any
member of these tribes shall drink any spirituous
liquor, or bring any such liquor upon the reservation,
his or her proportion of the benefits of this treaty
may be withheld for such time as the President of the
United States may direct.

ARTICLE XI. It is agreed between the contracting
parties that if the United States, at any future time,
may desire to locate other tribes upon the reservation
provided for in this treaty, no objection shall be made
thereto; but the tribes, parties to this treaty, shall
not, by such location of other tribes, forfeit any of
their rights or privileges guaranteed to them by this
treaty.

ARTICLE XII. This treaty shall bind the contracting
parties whenever the same is ratified by the Senate
and President of the United States.

In witness of which, the several parties named in
the foregoing treaty have hereunto set their hands and
seals at the place and date above written.

J. W. PERIT HUNTINGTON, [SEAL.]
Supt. Indian Affairs.

WILLIAM LOGAN, [SEAL.]
U. S. Indian Agt.

LA-LAKE, his x mark.[SEAL.]
CHIL-O-QUE-NAS, his x mark.[SEAL.]
KELLOGUE, his x mark.[SEAL.]
MO-GHEN-KAS-KIT, his x mark.[SEAL.]
BLOW, his x mark.[SEAL.]
LE-LU, his x mark.[SEAL.]
PALMER, his x mark.[SEAL.]
JACK, his x mark.[SEAL.]
QUE-ASS, his x mark.[SEAL.]
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POO-SAK-SULT,
CHE-MULT,
NO-AK-SUM,
MOOCH-KAT-ALLICK,
TOON-TUC-TEE,

his x mark.[SEAL.
his x mark.[SEAL.
his x mark.[SEAL.
his x mark.[SEAL.
his x mark.[SEAL.

|

]

]

|

[ ]

BOSS-KI-YOU, his x mark.[SEAL.]

SKI-AT-TIC, his x mark.[SEAL.]

SHOL-LAL-LOOS, his x mark.[SEAL.]

TAT-TET-PAS, his x mark.[SEAL.]

MUK-HAS, his x mark.[SEAL.]

HERMAN-KUS-MAM, his x mark.[SEAL.]

JACKSON, his x mark.[SEAL.]

SCHON-CHIN, his x mark.[SEAL.]

STAK-IT-UT, his x mark.[SEAL.]

KEINT-POOS, his x mark.[SEAL.]

CHUCK-E-I-OX, his x mark.[SEAL.]
KILE-TO-AK,

his x mark.[SEAL.]
SKY-TE-OCK-ET, his x mark.[SEAL.]

Signed in the presence of—
R. P. EARHART, Secretary.
WM. KELLY,
Capt. 1st Car., Oregon Volunteers.
JAMES HALLORAN,
2d Lieut. 1st Inf., W. T. Vols.
WiLLiAM C. McKAY, M.D.
his
ROBERT M. BIDDLE.
mark.

And whereas, the said treaty having been submit-
ted to the Senate of the United States for its consti-
tutional action thereon, the Senate did, on the second
day of July, one thousand eight hundred and sixty-
six, advise and consent to the ratification of the same,
with amendments, by a resolution in the words and
figures following, to wit:
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IN EXECUTIVE SESSION,
SENATE OF THE UNITED STATES

July 2, 1866.

Resolved, (two thirds of the Senators present con-
curring,) That the Senate advise and consent to the
ratification of the articles of agreement and conven-
tion made and concluded at Klamath lake, Oregon,
on the 14th of October, 1864, by the commissioners
on the part of the United States and the Klamath and
Moadoc tribes and Yahooskin band of Snake Indians,
with the following

AMENDMENTS:

1st. Article 1, paragraph 2, line 3, strike out the
word “guaranteed,” and insert in lieu thereof the
word and.

2d. Same article, same paragraph, line 7, strike out
the word “guaranteed,” and insert in lieu thereof the
word reserved.

Attest: J.W. FORNEY,
Secretary.

And whereas, the foregoing amendments having
been fully explained and interpreted to the chiefs and
headmen of the aforementioned Klamath and Moadoc
tribes and Yahooskin band of Snake Indians, whose
names are hereinafter signed, they did, on the tenth
day of December, one thousand eight hundred and
sixty-nine, give their free and voluntary assent to the
said amendments, in the words and figures following,
to wit:

Whereas the Senate of the United States, in execu-
tive session, did, on the second day of July, A. D. 1866,
advise and consent to the ratification of the articles of
agreement and convention made and concluded at
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Klamath lake, Oregon, on the 14th of October, 1864,
by the commissioners on the part of the United States
and the Klamath and Moadoc tribes and the Yahooskin
band of Snake Indians, with the following amend-
ments:—

1st. Article 1, paragraph 2, line 3, strike out the
word “guaranteed,” and insert in lieu thereof the
word and.

2d. Same article, same paragraph, line 7, strike out
the word “guaranteed,” and insert in lieu thereof the
word reserved.

And whereas the foregoing amendments have been
fully interpreted and explained to the undersigned
chiefs and headmen of the aforesaid Klamath and
Moadoc tribes and Yahooskin band of Snake Indians,
we do hereby agree and assent to the same.

Done at Klamath Agency, Oregon, on this tenth
day of December, A. D. 1869.

In witness of which, the several parties named in
the said treaty have hereunto set their hands and
seals, at the place and date above written.

A. B. MEACHAM, [SEAL.]

Supt. Ind. Affairs.
0. C. KNAPP, [SEAL.]

U. S. Ind. Agent.
ALLAN DAVIE, his x mark.[SEAL.]
signed as BOSS KIYOU,

LE-LAKE, his x mark.[SEAL.]
CHIL-O-QUE-NOS, his x mark.[SEAL.]
MO-GHEN-KAS-KIT, his x mark.[SEAL.]
BLOW, his x mark.[SEAL.]
LE-LU, his x mark.[SEAL.]
[ Ny

PALMER, his x mark.[SEAL
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JACK, his x mark.[SEAL.]
QUE-ALL, his x mark.[SEAL.]
POO-SAK, his x mark.[SEAL.]
CHE-MULT, his x mark.[SEAL.]
NO-AK-SUM, his x mark.[SEAL.]
MOOCH-KAT-ALLICK, his x mark.[SEAL.]
TOON-TUC-TE, his x mark.[SEAL.]
SHOL-LAL-LOOS, his x mark.[SEAL.]
TAT-TET-POS, his x mark.[SEAL.]
MUK-HAS, his x mark.[SEAL.]
HERMAN-KUS-MAN, his x mark.[SEAL.]
JACKSON, his x mark.[SEAL.]
SCHON-CHIN, his x mark.[SEAL.]
KILE-TO-AK, his x mark.[SEAL.]
STA K-IT-UT, his x mark.[SEAL.]
KEINT-POOS, his x mark.[SEAL.]

Signed in the presence of—
WwM. C. McKAY, Secretary.
J. D. APPLEGATE.
JNO. MEACHAM.

Now, therefore, be it known that I, ULYSSES S.
GRANT, President of the United States of America,
do, in pursuance of the advice and consent of the
Senate, as expressed in its resolution of the second
of July, one thousand eight hundred and sixty-six,
accept, ratify, and confirm the said treaty, with the
amendments as aforesaid.

In testimony whereof, I have hereto signed my
name, and caused the seal of the United States to be
affixed.

Done at the city of Washington this seventeenth
day of February, in the year of our Lord one thousand
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eight hundred and seventy, and of the Independence
of the United States of America the ninety-fourth.
[SEAL.] U. S. GRANT.

By the President:
HAMILTON FiISH,
Secretary of State.
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APPENDIX C

Excerpts from the
Klamath Termination Act of 1954,
ch. 732, 68 Stat. 718
(codified as amended at 25 U.S.C. §§ 564 et seq.)

§ 564. Purpose

The purpose of this Act is to provide for the ter-
mination of Federal supervision over the trust and
restricted property of the Klamath Tribe of Indians
consisting of the Klamath and Modoc Tribes and the
Yahooskin Band of Snake Indians, and of the individ-
ual members thereof, for the disposition of federally
owned property acquired or withdrawn for the ad-
ministration of the affairs of said Indians, and for
a termination of Federal services furnished such
Indians because of their status as Indians.

* ok ok ok

§ 564m. Water and fishing rights

(a) Water rights; laws applicable to abandonment.
Nothing in this Act shall abrogate any water rights of
the tribe and its members, and the laws of the State
of Oregon with respect to the abandonment of water
rights by non-use shall not apply to the tribe and its
members until fifteen years after the date of the
proclamation issued pursuant to section 18 of this Act
[25 U.S.C. § 564q].

(b) Fishing rights or privileges. Nothing in this
Act shall abrogate any fishing rights or privileges
of the tribe or the members thereof enjoyed under
Federal treaty.

* ok ok ok
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§ 564q. Termination of Federal trust

(a) Publication; termination of Federal services;
application of Federal and State laws. Upon removal
of Federal restrictions on the property of the tribe
and individual members thereof, the Secretary shall
publish in the Federal Register a proclamation de-
claring that the Federal trust relationship to the
affairs of the tribe and its members has terminated.
Thereafter individual members of the tribe shall not
be entitled to any of the services performed by the
United States for Indians because of their status as
Indians and, except as otherwise provided in this Act,
all statutes of the United States which affect Indians
because of their status as Indians shall no longer be
applicable to the members of the tribe, and the laws
of the several States shall apply to the tribe and its
members in the same manner as they apply to other
citizens or persons within their jurisdiction.

(b) Citizenship status unaffected. Nothing in this
Act shall affect the status of the members of the tribe
as citizens of the United States.

* ok ok ok

§ 564r. Termination of Federal power over tribe

Effective on the date of the proclamation provided
for in section 18 of this Act [25 U.S.C. § 564q], all
powers of the Secretary or other officer of the United
States to take, review, or approve any action under
the constitution and bylaws of the tribe are hereby
terminated. Any powers conferred upon the tribe
by such constitution which are inconsistent with the
provisions of this Act are hereby terminated. Such
termination shall not affect the power of the tribe to
take any action under its constitution and bylaws
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that is consistent with this Act without the participa-
tion of the Secretary or other officer of the United
States.
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APPENDIX D

Excerpts from the Klamath Indian Tribe
Restoration Act,
Pub. L. No. 99-398, 100 Stat. 849
(codified as amended at 25 U.S.C. §§ 566 et seq.)

§ 566. Restoration of Federal recognition, rights,
and privileges

(a) Federal recognition. Notwithstanding any pro-
vision of law, Federal recognition is hereby extended
to the tribe and to members of the tribe. Except as
otherwise provided in this Act, all laws and regula-
tions of the United States of general application to
Indians or nations, tribes, or bands of Indians which
are not inconsistent with any specific provision of this
Act shall be applicable to the tribe and its members.

(b) Restoration of rights and privileges. All rights
and privileges of the tribe and the members of the
tribe under any Federal treaty, Executive order,
agreement, or statute, or any other Federal author-
ity, which may have been diminished or lost under
the Act entitled “An Act to provide for the termina-
tion of Federal supervision over the property of the
Klamath Tribe of Indians located in the State of
Oregon and the individual members thereof, and for
other purposes”, approved August 13, 1954 (25 U.S.C.
§§ 564 et seq.), are restored, and the provisions of
such Act, to the extent that they are inconsistent
with this Act, shall be inapplicable to the tribe and to
members of the tribe after the date of the enactment
of this Act [enacted Aug. 27, 1986].

(c) Federal services and benefits. Notwithstanding
any other provision of law, the tribe and its members
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shall be eligible, on and after the date of the enact-
ment of this Act, for all Federal services and benefits
furnished to federally recognized Indian tribes or
their members without regard to the existence of a
reservation for the tribe. In the case of Federal
services available to members of federally recognized
Indian tribes residing on or near a reservation, mem-
bers of the tribe residing in Klamath County shall be
deemed to be residing in or near a reservation. Any
member residing in Klamath County shall continue
to be eligible to receive any such Federal service
notwithstanding the establishment of a reservation
for the tribe in the future. Notwithstanding any
other provision of law, the tribe shall be considered
an Indian tribe for the purpose of the “Indian Tribal
Government Tax Status Act” (Sec. 7871, [.LR.C. 1954).

(d) Certain rights not altered. Nothing in this Act
shall alter any property right or obligation, any con-
tractual right or obligation, or any obligation for
taxes already levied.
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APPENDIX E

1917 Cal. Stats. ch. 749, § 1
(codified as amended at Cal. Water Code § 5938)

§ 5938. Hatchery in lieu of fishway; operation
by department

Whenever in the opinion of the [California Fish and
Game Commission] it is impracticable, because of the
height of any dam, or other conditions, to construct
a fishway over or around the dam, the commission
may, in lieu of the fishway, order the owner of the
dam completely to equip, within a specified time, on a
site to be selected by the department, a hatchery,
together with swellings for help, traps for the taking
of fish, and all other equipment necessary to operate
a hatchery station, according to plans and specifi-
cations furnished by the department. After such
hatchery has been constructed, the department shall
operate it without further expense to the owner of the
dam except as provided in Sections 5950 and 5941.
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APPENDIX F

Excerpts from the
Federal Water Power Act of 1920,
ch. 285, 41 Stat. 1063
(codified as amended at 16 U.S.C. §§ 791a et seq.)

§ 811. Operation of navigation facilities; rules
and regulations; penalties

The Commission shall require the construction,
maintenance, and operation by a licensee at its own
expense of such lights and signals as may be directed
by the Secretary of the Department in which the
Coast Guard is operating, and such fishways as may
be prescribed by the Secretary of Commerce [or the
Secretary of the Interior, as appropriate]. The license
applicant and any party to the proceeding shall be
entitled to a determination on the record, after oppor-
tunity for an agency trial-type hearing of no more
than 90 days, on any disputed issues of material fact
with respect to such fishways. All disputed issues of
material fact raised by any party shall be determined
in a single trial-type hearing to be conducted by the
relevant resource agency in accordance with the
regulations promulgated under this subsection and
within the time frame established by the Commission
for each license proceeding. Within 90 days of the
date of enactment of the Energy Policy Act of 2005
[enacted Aug. 8, 2005], the Secretaries of the Interior,
Commerce, and Agriculture shall establish jointly, by
rule, the procedures for such expedited trial-type
hearing, including the opportunity to undertake dis-
covery and cross-examine witnesses, in consultation
with the Federal Energy Regulatory Commission.
The operation of any navigation facilities which may
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be constructed as a part of or in connection with any
dam or diversion structure built under the provisions
of this Act, whether at the expense of a licensee
hereunder or of the United States, shall at all times
be controlled by such reasonable rules and regula-
tions in the interest of navigation, including the con-
trol of the level of the pool caused by such dam or
diversion structure as may be made from time to time
by the Secretary of War [Secretary of the Army]; and
for willful failure to comply with any such rule or
regulation such licensee shall be deemed guilty of a
misdemeanor, and upon conviction thereof shall be
punished as provided in section 316 hereof [16 U.S.C.
§ 8250].

* ok ok ok

§ 8251. Review of orders

(a) Application for rehearing; time periods; modi-
fication of order. Any person, electric utility, State,
municipality, or State commission aggrieved by an
order issued by the Commission in a proceeding under
this Act to which such person, electric utility, State,
municipality, or State commission is a party may
apply for a rehearing within thirty days after the
issuance of such order. The application for rehearing
shall set forth specifically the ground or grounds
upon which such application is based. Upon such
application the Commission shall have power to
grant or deny rehearing or to abrogate or modify its
order without further hearing. Unless the Commis-
sion acts upon the application for rehearing within
thirty days after it is filed, such application may
be deemed to have been denied. No proceeding to
review any orders of the Commission shall be brought
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by any entity unless such entity shall have made
application to the Commission for a rehearing there-
on. Until the record in a proceeding shall have been
filed in a court of appeals, as provided in subsection
(b), the Commission may at any time, upon reason-
able notice and in such manner as it shall deem
proper, modify or set aside, in whole or in part, any
finding or order made or issued by it under the
provisions of this Act.

(b) Judicial review. Any party to a proceeding
under this Act aggrieved by an order issued by the
Commission in such proceeding may obtain a review
of such order in the Circuit Court of Appeals of the
United States [United States Court of Appeals] for
any circuit wherein the licensee or public utility to
which the order relates is located or has its principal
place of business, or in the United States Court of
Appeals for the District of Columbia, by filing in such
court, within sixty days after the order of the Com-
mission upon the application for rehearing, a written
petition praying that the order of the Commission be
modified or set aside in whole or in part. A copy of
such petition shall forthwith be transmitted by the
clerk of the court to any member of the Commission
and thereupon the Commission shall file with the
court the record upon which the order complained of
was entered, as provided in section 2112 of title 28,
United States Code. Upon the filing of such petition
such court shall have jurisdiction, which upon the
filing of the record with it shall be exclusive, to
affirm, modify, or set aside such order in whole or in
part. No objection to the order of the Commission
shall be considered by the court unless such objection
shall have been urged before the Commission in the
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application for rehearing unless there is reasonable
ground for failure so to do. The finding of the Com-
mission as to the facts, if supported by substantial
evidence, shall be conclusive. If any party shall apply
to the court for leave to adduce additional evidence,
and shall show to the satisfaction of the court that
such additional evidence is material and that there
were reasonable grounds for failure to adduce such
evidence in the proceedings before the Commission,
the court may order such additional evidence to be
taken before the Commission and to be adduced upon
the hearing in such manner and upon such terms
and conditions as to the court may seem proper. The
Commission may modify its findings as to the facts
by reason of the additional evidence so taken, and it
shall file with the court such modified or new find-
ings which, if supported by substantial evidence,
shall be conclusive, and its recommendation, if any,
for the modification or setting aside of the original
order. The judgment and decree of the court, affirm-
ing, modifying, or setting aside, in whole or in part,
any such order of the Commission, shall be final,
subject to review by the Supreme Court of the United
States upon certiorari or certification as provided in
[28 U.S.C. § 1254].

(c) Stay of Commission’s order. The filing of an
application for rehearing under subsection (a) shall
not, unless specifically ordered by the Commission,
operate as a stay of the Commission’s order. The
commencement of proceedings under subsection (b)
of this section shall not, unless specifically ordered
by the court, operate as a stay of the Commission’s
order.
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Excerpt from the Federal Power Commission’s
License for Klamath Hydroelectric
Project No. 2082
As amended, 25 FPC 579, 581 (1961)

Article 49. The Licensee shall construct, maintain,
and operate or shall arrange for the construction,
maintenance, and operation of artificial propagation
facilities and such other permanent fish facilities and
protective devices including, but not limited to, fish-
hauling trucks, fish screens or ladders, and comply
with such reasonable modifications in project struc-
tures and operation in the interest of fish life as may
be prescribed hereafter by the Commission upon the
recommendation of the Secretary of the Interior and
the California Department of Fish and Game, after
notice and opportunity for hearing.
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APPENDIX A

Magistrate’s Findings and Recommendation


————


IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON


————


Civil No. 04-644-CO

————


Klamath Tribes of Oregon, et al.,

Plaintiffs,


v.


PacifiCorp, an Oregon Corporation,


Defendant.


————


COONEY, Magistrate Judge:

Plaintiffs bring this action for damages for the destruction and interference with federal treaty rights to fish for anadromous and non-anadromous fish in the headwaters of the Klamath River. The court has jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1362. Plaintiffs seek compensatory and punitive damages, interest on the damages, costs and attorney’s fees. Defendant moves for summary judgment (#36).


I.  FACTS


Defendant submits the following statement of facts:


The Klamath Tribes of Oregon, Miller Anderson, Joseph Hobbs, Catherine Weiser-Gonzales, Robert Anderson, Joseph Kirk, Orin Kirk, Leonard Norris, Jr., Philip Tupper, Robert Bojorcas, and Klamath Claims Committee (collectively referred to as the Klamath or the Tribe) first brought this action on or about May 11, 2004. (Complaint). In 1954, Congress passed the Klamath Termination Act, 25 U.S.C. § 564 et seq. The United States terminated federal recogni​tion of the Klamath by 1961. (Bledsoe Decl. Exhibit 1 - First Amended Complaint). The United States re​stored federal recognition to the Tribe in 1986. (Id.). The Klamath allege that harm to its treaty fishing rights was caused by the construction of Copco 1 Dam during the period 1911-1916, of Link River Dam and associated work on the nearby reef in the early 1920s, and Keno Dam in 1967.


Plaintiffs submit the following additional facts:


At the time of the Klamath Indian treaty with the United States and for many decades thereafter, ana​dromous fish could be found and were taken by the Klamath Indians in the Williamson and Sprague Rivers, and possibly in the Wood River System, at the upper end of the Klamath Basin. (Dunsmoor Affida​vit). Anadromous fish could be restored over time to the Williamson, Sprague and Wood River sub-basins if the Pacificorp project dams were removed or if ade​quate upstream and down​stream fish passage was provided. (Id.).

II.  LEGAL STANDARDS


Pursuant to Rule 56 subsection c of the Federal Rules of Civil Procedure, a moving party is entitled to summary judgment as a matter of law “if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact.” Fed.R.Civ.P. 56 subsection c; Bhan v. NME Hosps., Inc., 929 F.2d 1404, 1409 (9th Cir.), cert. denied, 502 U.S. 994 (1991).  In deciding a motion for summary judgment, the court must deter​mine, based on the evidence of record, whether there is any material dispute of fact that requires a trial. Waldridge v. American Hoechst Corp., 24 F.3d 918, 920 (7th Cir. 1994) (citations omitted). The parties bear the burden of identifying the evidence that will facilitate the court’s assessment. Id.

The moving party bears the initial burden of proof. See Rebel Oil Co., Inc. v. Atlantic Richfield Co., 51 F.3d 1421, 1435 (9th Cir.), cert. denied, 516 U.S. 987 (1995). The moving party meets this burden by iden​tifying portions of the record on file which demon​strates the absence of any genuine issue of material fact. Id. “[T]he moving party . . . need not produce evidence, but simply can argue that there is an absence of evidence by which the nonmovant can prove his case.” Cray Communications, Inc. v. Novatel Computer Systems, Inc., 33 F.3d 390, 393 (4th Cir. 1994), cert. denied, 513 U.S. 1191 (1995) (citation omitted).


In assessing whether a party has met their burden, the court must view the evidence in the light most favorable to the nonmoving party. Allen v. City of Los Angeles, 66 F.3d 1052 (9th Cir. 1995). All reasonable inferences are drawn in favor of the nonmovant. Id.


If the moving party meets their burden, the burden shifts to the opposing party to present specific facts which show there is a genuine issue for trial. Fed.R.Civ.P. 56(e); Auvil v. CBS “60 Minutes”, 67 F.3d 816 (9th Cir. 1995), cert. denied, 517 U.S. 1167 (1996). The nonmoving party cannot carry their burden by relying solely on the facts alleged in their pleadings. Leonard v. Clark, 12 F.3d 885, 888 (9th Cir. 1994). Instead, their response, by affidavits or 
as otherwise provided in Rule 56, must designate specific facts showing there is a genuine issue for trial. Id.


III.  DISCUSSION


Defendant moves for summary judgment arguing that, under South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498 (1986), the Klamath Termination Act made the state’s statutes of limitations applicable to the Tribe’s claims in 1961, and that the potentially applicable state statutes of limitations have run, barring the Tribe’s claims. In response, plaintiffs argue that the rule in Catawba Indian Tribe does not apply to the treaty fishing rights at issue in this litigation, and, in the alternative, if the statutes of limitations apply, the Tribe has a cause of action for 
a continuing trespass under Oregon law. In reply, defendant argues that Catawba Indian Tribe applies to this case, and Oregon Courts have rejected the Tribe’s continuing tort theory.


In South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 500 (1986), the Supreme Court, in interpreting the statute authorizing the division of Catawba Tribal assets, 25 U.S.C. §§ 931-938, held that the State’s statute of limitations applied to a claim brought by the Catawba Tribe for possession of a 225 square mile tract of land held by the tribe prior to the passage of the Non-Intercourse Act. Section 5 of the Catawba Act provided that:


The constitution of the tribe adopted pur-
suant to sections 461, 462, 463, 464, 465, 466, to 470, 471 to 473, 474, 475, 476 to 478, and 479 of this title shall be revoked by the Secretary. Thereafter, the tribe and its members shall not be entitled to any special services performed by the United States for Indians because of their status as Indians, all statutes of the United States that affect Indians because of their status as Indians shall be inapplicable to them, and the laws of several States shall apply to them in the same manner they apply to other persons or citizens within their jurisdiction 

Id. at 505 (citing 25 U.S.C. § 935).


In interpreting this provision and finding that the state’s statute of limitations applied to the claim, the Supreme Court stated, in relevant part that:


This provision establishes two principles in unmistakably clear language. First, the special federal services and statutory protec-
tions for Indians are no longer applicable to the Catawba Tribe and its members. Second, state laws apply to the Catawba Tribes and its members in pre​cisely the same fashion that they apply to others.


* * * *


The canon of construction regarding the resolution of ambiguities in favor of the Indians, however, does not permit reliance on ambiguities that do not exist; nor does it permit disregard of the clearly expressed intent of Congress. . . .


* * * *


Without special federal protection for the Tribe, the state statute of limitations should apply to its claim in this case. For it is well established the federal claims are subject to state statutes of limitations unless there is 
a federal statute of limitations or a conflict with federal policy. Although federal policy may preclude the ordinary applicability of a state statute of limitations for this type of action in the absence of a specific congres-
sional enactment to the contrary, County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 105 S.Ct. 1242, 84 L.Ed.2d 169 (1985), the Catawba Act clearly suffices to re-
establish the usual principle regarding the applicability of the state statute of limi-
tations. In striking contrast to the situation in County of Oneida, the Catawba Act rep-
resents an explicit redefinition of the rela-
tionship between the Federal Government and the Catawbas; an intentional termi-
nation of the special federal protection for the Tribe and its members; and a plain statement that state law applies to the Catawbas as to all ‘other persons or citizens.’

That the state statute of limitations applies as a consequence of terminating special federal protections is also supported by the significance we have accorded congressional action redefining the federal relationship with particular Indians. We have long rec-
ognized that, when Congress removes re-
straints on alienation by Indians, state laws are fully applicable to subsequent claims. Similarly, we have emphasized that Termi-
nation Acts subject members of the termi-
nated tribe to ‘the full sweep of state laws and state taxation.’ These principles reflect an understanding that congressional action to remove restraints on alienation and other federal protections represents a fundamental change in federal policy with respect to the Indians who are the subject of the particular legislation.


* * * *


. . . We do not accept petitioners’ argument that the Catawba Act immediately extin-
guished any claim that the Tribe had before the statute became effective. Rather, we assume that the status of the claim re-
mained exactly the same immediately before and immediately after the effective date of the Act, but that the Tribe there-after had an obligation to proceed to assert its claim in a timely manner as would any other person or citizen within the State’s jurisdiction. . . .


* * * *


We thus conclude that the explicit redefi-
nition of the federal relationship reflected 
in the clear language of the Catawba Act requires the application of the state statute of limitations to the Tribe’s claim.


Id. at 505-511 (footnotes omitted).


In 1954, Congress passed the Klamath Termina​tion Act, 25 U.S.C. § 564 et seq. (The Klamath Act). The provision of the Klamath Act terminating the federal trust relationship with the Tribe provides that:


Upon removal of Federal restrictions on the property of the tribe and individual members thereof, the Secretary shall publish in the Fed​eral register a proclamation declaring that the Federal trust relationship to the affairs of the tribe and its members has terminated. Thereafter individual members of the tribe shall not be entitled to any of the services performed by the United States for Indians because of their status as Indians and, except as otherwise provided in this subchapter, all statutes of the United States which affect Indians because of their status as Indians shall no longer be applicable to the members of the tribe, and the laws of the several States shall apply to the tribe and its members in the same manner as they apply to other citizens or persons within their jurisdiction.


25 U.S.C. § 564q.


The Klamath Act also contains the following pro-visions regarding water and fishing rights:


(a) Water rights; laws applicable to abandon-
ment


Nothing in this subchapter shall abrogate any water rights of the tribe and its mem-
bers, and the laws of the State of Oregon with respect to the abandonment of water rights shall not apply to the tribe and its members until fifteen years after the date of the proclamation issued pursu​ant to section 564q of this title.


(b) Fishing rights or privileges


Nothing in this subchapter shall abrogate any fishing rights or privileges of the tribe or the members thereof enjoyed under Federal treaty.


25 U.S.C. § 564m.


This court finds that the reasoning set forth by the Supreme Court in Catawba Tribes is applicable to this case and that Oregon’s statutes of limitations apply to the Klamath tribe’s claims. The Klamath Act contains the same language as the Catawba Act. The Klamath Act had the same effect; the Tribe’s special relationship with the Federal Government ended and any claims by the Tribe or its members became subject to state statute of limitations. See Catawba Tribes, 476 U.S. at 507-508. The Klamath Act repre​sents clear congressional intent to redefine the rela​tionship between the Tribe, remove the special pro-tections previously afforded the Tribe, and this re-quires the application of the state statute of limita​tions to the Tribe’s claims. See Id. at 510-511.


Plaintiffs argue that this court should apply the principles set forth in Menominee Tribe of Indians v. U.S., 391 U.S. 404 (1968), U.S. v. Adair, 723 F.2d 1394 (9th Cir.), cert. denied, 467 U.S. 1252 (1984), Kimball v. Callahan, 590 F.2d 768 (9th Cir.), cert. denied, 444 U.S. 826 (1979) (Kimball II), and Kimball v. Callahan, 493 F.2d 564 (9th Cir.), cert. denied, 419 U.S. 1019 (1974) (Kimball I) and find that the state statue of limitations is not applicable to their claims to enforce their treaty fishing rights. The court finds that these cases did not address the issue of whether the state statute of limitations applies to claim for damages brought by the Tribe or its members, and, therefore, these cases are inapplicable.


As the defendant points out, there are three Oregon statutes of limitations that may be applicable to the tribe’s claims; ORS 12.080 which provides a six year limitations period for actions based upon a contract or a statute or for interference with certain interests in real property, ORS 12.110 which provides a two year limitations period for claims based on injury to persons or rights not arising under a contract and not specifically enumerated in ORS Chapter 12, or ORS 12.140 which provides a ten year limitations period for any cause of action not otherwise provided for. Under Oregon law, when a continuing tort is causing on going injury, a cause of action accrues and the statute of limitations begins to run when the trespass or interference begins. Denora v. Fischer Engineering & Maintenance Co., Inc., 55 Or. App. 448, 450 (1982).


The undisputed facts show that the dams at issue, which plaintiffs claim have caused damage to and interfered with their fishing rights, were built in 1916, the 1920’s, and 1967. Any cause of action based on damage from these dams accrued when the dams were built. However, because of the Tribe’s special relationship with the Federal Government, the state statute of limitations did not apply to any claims by the Tribe or individual tribe members, until the Klamath Termination Act became effective in 1961. Under the longest applicable statue of limitations, ORS 12.140, the statue of limitations ran on plain​tiff’s claims in 1971. This action was not filed in May 2004. Therefore, it is barred by the statute of limita​tions.


IV.  RECOMMENDATION


Based on the foregoing, it is recommended that defendant’s motion for summary judgment (#36) be granted and this case be dismissed.


This recommendation is not an order that is imme​diately appealable to the Ninth Circuit Court of Appeals. Any notice of appeal pursuant to Rule 4(a) (1), Federal Rules of Appellate Procedure, should not be filed until entry of the district court’s judgment or appealable order. The parties shall have ten days from the date of service of a copy of this recommenda​tion within which to file specific written objections with the Court.  Thereafter, the parties have ten days within which to file a response to the objections.  Failure to timely file objections to any factual deter​minations of the Magistrate Judge will be considered a waiver of a party’s right to de novo consideration of the factual issues and will constitute a waiver of a party’s right to appellate review of the findings of fact in an order or judgment entered pursuant to the Magistrate Judge’s recommendation.


DATED this 14 day of April, 2005.


                                  /s/


     

UNITED STATES MAGISTRATE JUDGE
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APPENDIX B


Treaty of October 14, 1864,
16 Stat. 707

————


Treaty between the United States of America and the Klamath and Moadoc Tribes and Yahooskin Band of Snake Indians; Concluded, October 14, 1864; Ratification advised with Amendments, July 2, 1866; Amendments assented to, December 10, 
1869; Proclaimed, February 17, 1870.


ULYSSES S. GRANT,


President of the United States of America,


to all and singular to whom these presents 
shall come, greeting:

Whereas a treaty was made and concluded at Klamath lake, in the State of Oregon, on the fourteenth day of October, in the year of our Lord one thousand eight hundred and sixty-four, by and between J. W. Perit Huntington and William Logan, commissioners on the part of the United States, and La-Lake, Chil-o-que-nas, and other chiefs and headmen of the Klamath tribe of Indians; Schon-chin, Stak-it-ut, and other chiefs and headmen of the Moadoc tribe of Indians, and Kile-to-ak and Sky-te-ock-et, chiefs and headmen of the Yahooskin band of Snake Indians, respectively, on the part of said tribes and band of Indians, and duly authorized thereto by them, which treaty is in the words and figures following, to wit:


Articles of agreement and convention made and concluded at Klamath lake, Oregon, on the four-
teenth day of October, A.D. one thousand eight hundred and sixty-four, by J. W. Perit Huntington, superintendent of Indian affairs in Oregon, and William Logan, United States Indian agent for Oregon, on the part of the United States, and the chiefs and headmen of the Klamath and Moadoc tribes, and Yahooskin band of Snake Indians, hereinafter named, to wit: La-Lake, Chil-o-que-nas, Kellogue, Mo-ghen-kas-kit, Blow, Le-lu, Pal-
mer, Jack, Queas, Poo-sak-sult, Che-mult, No-ak-sum, Mooch-kat-allick, Toon-tuck-te, Boos-ki-
you, Ski-a-tic, Shol-las-loos, Ta-tet-pas, Muk-has, Herman-koos-mam, chiefs and headmen of the Klamath, Schon-chin, Stak-it-ut, Keint-poos, Chuck-e-i-ox, chiefs and headmen of the Moadocs, and Kile-to-ak and Sky-te-ock-et, chiefs of the Yahooskin band of Snakes.

Article I. The tribes of Indians aforesaid cede to the United States all their right, title, and claim to all the country claimed by them, the same being determined by the following boundaries, to wit: Beginning at the point where the forty-fourth parallel of north latitude crosses the summit of the Cascade mountains; thence following the main dividing ridge of said mountains in a southerly direction to the ridge which separates the waters of Pitt and McCloud rivers from the waters on the north; thence along said diving ridge in an easterly direction to the southern end of Goose lake; thence northeasterly to the northern end of Harney lake ; thence due north to the forty-fourth parallel of north latitude; thence west to the place of beginning: Provided, That the following described tract, within the country ceded by this treaty, shall, until otherwise directed by the President of the United States, be set apart as a residence for said Indians, [and] held and regarded as an Indian reservation, to wit; Beginning upon the eastern shore of the middle Klamath lake, at the Point of Rocks, about twelve miles below the mouth of Williamson’s river; thence following up said eastern shore to the mouth of Wood river; thence up Wood river to a point one mile north of the bridge at Fort Klamath; thence due east to the summit of the ridge which divides the upper and middle Klamath lakes; thence along said ridge to a point due east of the north end of the upper lake; thence due east, passing the said north end of the upper lake, to the summit of the mountains on the east side of the lake;  thence along said mountain to the point where Sprague’s river is intersected by the Ish-tish-ea-wax creek; thence in a southerly direction to the summit of the mountain, the extremity of which forms the Point of Rocks; thence along said mountain to the place of beginning. And the tribes aforesaid agree and bind themselves that, immediately after the ratification of this treaty, they will remove to said reservation and remain thereon, unless temporary leave of absence be granted to them by the super-
intendent or agent having charge of the tribes.

It is further stipulated and agreed that no white person shall be permitted to locate or remain upon the reservation, except the Indian superintendent and agent, employes of the Indian department, and officers of the army of the United States, guaranteed [and] that in case persons other than those specified are found upon the reservation, they shall be immediately expelled therefrom; and the exclusive right of taking fish in the streams and lakes, included in said reservation, and of gathering edible roots, seeds, and barriers within its limits, is hereby secured to the Indians aforesaid: Provided, also, That the right of way for public roads and railroads across said reservation is guaranteed [reserved] to citizens of the United States.


Article II. In consideration of and in payment for the country ceded by this treaty, the Unites States agree to pay to the tribes conveying the same the several sums of money hereinafter enumerated, to wit; Eight thousand dollars per annum for a period of five years, commencing on the first day of October, eighteen hundred and sixty-five, or as soon thereafter as this treaty may be ratified; five thousand dollars per annum for the term of five years next succeeding the first period of five years; and three thousand dollars per annum for the term of five years next succeeding the second period; all of which several sums shall be applied to the use and benefit of said Indians by the superintendent or agent having charge of the tribes, under the direction of the President of the Unites States, who shall, from time to time, in his discretion, determine for what objects the same shall be expended, so as to carry out the design of the expenditure, [it] being to promote the well being of the Indians, advance them in civili-
zation, and especially agriculture, and to secure their moral improvement and education.

Article III. The United States agree to pay said Indians the additional sum of thirty-five thousand dollars, a portion whereof shall be used to pay for such articles as may be advanced to them at the time of signing this treaty, and the remainder shall be applied to subsisting the Indians during the first year after their removal to the reservation, the purchase of teams, farming implements, tools, seeds, clothing, and provisions, and for payment of the necessary employes.


Article IV. The Unites States further agree that there shall be erected at suitable points on the reser-
vation, as soon as practicable after the ratification of this treaty, one saw-mill, one flouring-mill, suitable buildings for the use of the blacksmith, carpenter, and wagon and plough maker, the necessary build-
ings for one manual-labor school, and such hospital buildings as may be necessary, which buildings shall be kept in repair at the expense of the United States for the term of twenty years; and it is further stipulated that the necessary tools and material for the saw-mill, flour-mill, carpenter, blacksmith, and wagon and plough maker’s shops, and books and stationery for the manual-labor school, shall be furnished by the United States for the period of twenty years.


Article V. The United States further engage to furnish and pay for the services and subsistence, for the term of fifteen years, of one superintendent of farming operations, one farmer, one blacksmith, one sawyer, one carpenter, and one wagon and plough maker, and for the term of twenty years of one physician, one miller, and two school-teachers.


Article VI. The United States may, in their dis-
cretion, cause a part or the whole of the reservation provided for in Article I, to be surveyed into tracts and assigned to members of the tribes of Indians, parties to this treaty, or such of them as may appear likely to be benefited by the same, under the fol-
lowing restrictions and limitations, to wit: To each head of a family shall be assigned and granted a tract of not less than forty nor more than one hundred and twenty acres, according to the number of persons in such family; and to each single man above the age of twenty-one years a tract not exceeding forty acres. The Indians to whom these tracts are granted are guaranteed the perpetual possession and use of the tracts thus granted and of the improvements which may be placed thereon; but no Indian shall have the right to alienate or convey any such tract to any person whatsoever, and the same shall be forever exempt from levy, sale, or forfeiture: Provided, That the Congress of the United States may hereafter abolish these restrictions and permit the sale of the lands so assigned, if the prosperity of the Indians will be advanced thereby: And provided further, If any Indian, to whom an assignment of land has been made, shall refuse to reside upon the tract so assigned for a period of two years, his right to the same shall be deemed forfeited.

Article VII. The President of the United States is empowered to declare such rules and regulations as will secure to the family, in case of the death of the head thereof, the use and possession of the tract assigned to him, with the improvements thereon.


Article VIII. The annuities of the tribes men-
tioned in this treaty shall not be held liable or taken to pay the debts of individuals.


Article IX. The several tribes of Indians, parties to this treaty, acknowledge their dependence upon the government of the United States, and agree to be friendly with all citizens thereof, and to commit no depredations upon the person or property of said citizens, and to refrain from carrying on any war upon other Indian tribes; and they further agree that they will not communicate with or assist any persons or nation hostile to the United States, and, further, that they will submit to and obey all laws and regulations which the United States may prescribe for their government and conduct.


Article X. It is hereby provided that if any member of these tribes shall drink any spirituous liquor, or bring any such liquor upon the reservation, his or her proportion of the benefits of this treaty may be withheld for such time as the President of the United States may direct.


Article XI. It is agreed between the contracting parties that if the United States, at any future time, may desire to locate other tribes upon the reservation provided for in this treaty, no objection shall be made thereto; but the tribes, parties to this treaty, shall not, by such location of other tribes, forfeit any of their rights or privileges guaranteed to them by this treaty.


Article XII. This treaty shall bind the contracting parties whenever the same is ratified by the Senate and President of the United States.


In witness of which, the several parties named in the foregoing treaty have hereunto set their hands and seals at the place and date above written.


J. W. PERIT HUNTINGTON,   [SEAL.]


Supt. Indian Affairs.


WILLIAM LOGAN,  [SEAL.]


U. S. Indian Agt.


LA-LAKE,
his x mark.[SEAL.]


CHIL-O-QUE-NAS,
his x mark.[SEAL.]


KELLOGUE,
his x mark.[SEAL.]


MO-GHEN-KAS-KIT,
his x mark.[SEAL.]


BLOW,
his x mark.[SEAL.]


LE-LU,
his x mark.[SEAL.]

PALMER,
his x mark.[SEAL.]


JACK,
his x mark.[SEAL.]


QUE-ASS,
his x mark.[SEAL.]


POO-SAK-SULT,
his x mark.[SEAL.]


CHE-MULT,
his x mark.[SEAL.]


NO-AK-SUM,
his x mark.[SEAL.]


MOOCH-KAT-ALLICK,
his x mark.[SEAL.]


TOON-TUC-TEE,
his x mark.[SEAL.]


BOSS-KI-YOU,
his x mark.[SEAL.]


SKI-AT-TIC,
his x mark.[SEAL.]


SHOL-LAL-LOOS,
his x mark.[SEAL.]


TAT-TET-PAS,
his x mark.[SEAL.]


MUK-HAS,
his x mark.[SEAL.]


HERMAN-KUS-MAM,
his x mark.[SEAL.]


JACKSON,
his x mark.[SEAL.]


SCHON-CHIN,
his x mark.[SEAL.]


STAK-IT-UT,
his x mark.[SEAL.]


KEINT-POOS,
his x mark.[SEAL.]


CHUCK-E-I-OX,
his x mark.[SEAL.]


KILE-TO-AK,
his x mark.[SEAL.]


SKY-TE-OCK-ET,
his x mark.[SEAL.]


Signed in the presence of—

R. P. Earhart, Secretary.


Wm. Kelly,


Capt. 1st Car., Oregon Volunteers.


James Halloran,


2d Lieut. 1st Inf., W. T. Vols.


William C. McKay, M.D.

his


Robert M. Biddle.


mark.



And whereas, the said treaty having been submit​ted to the Senate of the United States for its consti​tutional action thereon, the Senate did, on the second day of July, one thousand eight hundred and sixty-six, advise and consent to the ratification of the same, with amendments, by a resolution in the words and figures following, to wit:


In Executive Session,
Senate of the United States


July 2, 1866.


Resolved, (two thirds of the Senators present con​curring,) That the Senate advise and consent to the ratification of the articles of agreement and conven​tion made and concluded at Klamath lake, Oregon, on the 14th of October, 1864, by the commissioners on the part of the United States and the Klamath and Moadoc tribes and Yahooskin band of Snake Indians, with the following


AMENDMENTS:


1st. Article 1, paragraph 2, line 3, strike out the word “guaranteed,” and insert in lieu thereof the word and.

2d. Same article, same paragraph, line 7, strike out the word “guaranteed,” and insert in lieu thereof the word reserved.


Attest:
J.W. FORNEY,



Secretary.


And whereas, the foregoing amendments having been fully explained and interpreted to the chiefs and headmen of the aforementioned Klamath and Moadoc tribes and Yahooskin band of Snake Indians, whose names are hereinafter signed, they did, on the tenth day of December, one thousand eight hundred and sixty-nine, give their free and voluntary assent to the said amendments, in the words and figures following, to wit:


Whereas the Senate of the United States, in execu​tive session, did, on the second day of July, A. D. 1866, advise and consent to the ratification of the articles of agreement and convention made and concluded at Klamath lake, Oregon, on the 14th of October, 1864, by the commissioners on the part of the United States and the Klamath and Moadoc tribes and the Yahooskin band of Snake Indians, with the following amend​ments:—


1st. Article 1, paragraph 2, line 3, strike out the word “guaranteed,” and insert in lieu thereof the word and.

2d. Same article, same paragraph, line 7, strike out the word “guaranteed,” and insert in lieu thereof the word reserved.

And whereas the foregoing amendments have been fully interpreted and explained to the undersigned chiefs and headmen of the aforesaid Klamath and Moadoc tribes and Yahooskin band of Snake Indians, we do hereby agree and assent to the same.


Done at Klamath Agency, Oregon, on this tenth day of December, A. D. 1869.


In witness of which, the several parties named in the said treaty have hereunto set their hands and seals, at the place and date above written.


A. B. MEACHAM,
[SEAL.]


Supt. Ind. Affairs.


O. C. KNAPP,
[SEAL.]


U. S. Ind. Agent.


ALLAN DAVIE, 
his x mark.[SEAL.]

signed as BOSS KIYOU,

LE-LAKE,
his x mark.[SEAL.]

CHIL-O-QUE-NOS,
his x mark.[SEAL.]


MO-GHEN-KAS-KIT,
his x mark.[SEAL.]


BLOW,
his x mark.[SEAL.]


LE-LU,
his x mark.[SEAL.]


PALMER, 
his x mark.[SEAL.]


JACK,
his x mark.[SEAL.]


QUE-ALL,
his x mark.[SEAL.]


POO-SAK,
his x mark.[SEAL.]


CHE-MULT,
his x mark.[SEAL.]


NO-AK-SUM,
his x mark.[SEAL.]


MOOCH-KAT-ALLICK,
his x mark.[SEAL.]


TOON-TUC-TE,
his x mark.[SEAL.]


SHOL-LAL-LOOS,
his x mark.[SEAL.]

TAT-TET-POS,
his x mark.[SEAL.]

MUK-HAS,
his x mark.[SEAL.]

HERMAN-KUS-MAN,
his x mark.[SEAL.]

JACKSON,
his x mark.[SEAL.]

SCHON-CHIN,
his x mark.[SEAL.]

KILE-TO-AK,
his x mark.[SEAL.]

STA K-IT-UT,
his x mark.[SEAL.]

KEINT-POOS,
his x mark.[SEAL.]

Signed in the presence of—

Wm. C. McKay, Secretary.


J. D. Applegate.


Jno. Meacham.


Now, therefore, be it known that I, Ulysses S. GRANT, President of the United States of America, do, in pursuance of the advice and consent of the Senate, as expressed in its resolution of the second 
of July, one thousand eight hundred and sixty-six, accept, ratify, and confirm the said treaty, with the amendments as aforesaid.


In testimony whereof, I have hereto signed my name, and caused the seal of the United States to be affixed.


Done at the city of Washington this seventeenth day of February, in the year of our Lord one thousand eight hundred and seventy, and of the Independence of the United States of America the ninety-fourth.

[SEAL.]
U. S. GRANT.


By the President:

Hamilton Fish,


Secretary of State.
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APPENDIX C


Excerpts from the
Klamath Termination Act of 1954,


ch. 732, 68 Stat. 718


(codified as amended at 25 U.S.C. §§ 564 et seq.)


————


§ 564.  Purpose 


The purpose of this Act is to provide for the ter​mination of Federal supervision over the trust and restricted property of the Klamath Tribe of Indians consisting of the Klamath and Modoc Tribes and the Yahooskin Band of Snake Indians, and of the individ​ual members thereof, for the disposition of federally owned property acquired or withdrawn for the ad​ministration of the affairs of said Indians, and for 
a termination of Federal services furnished such Indians because of their status as Indians.


*   *   *   *

§ 564m.  Water and fishing rights 


(a)  Water rights; laws applicable to abandonment.  Nothing in this Act shall abrogate any water rights of the tribe and its members, and the laws of the State of Oregon with respect to the abandonment of water rights by non-use shall not apply to the tribe and its members until fifteen years after the date of the proclamation issued pursuant to section 18 of this Act [25 U.S.C. § 564q].


(b)  Fishing rights or privileges.  Nothing in this Act shall abrogate any fishing rights or privileges 
of the tribe or the members thereof enjoyed under Federal treaty.


*   *   *   *

§ 564q.  Termination of Federal trust 


(a)  Publication; termination of Federal services; application of Federal and State laws.  Upon removal of Federal restrictions on the property of the tribe and individual members thereof, the Secretary shall publish in the Federal Register a proclamation de​claring that the Federal trust relationship to the affairs of the tribe and its members has terminated. Thereafter individual members of the tribe shall not be entitled to any of the services performed by the United States for Indians because of their status as Indians and, except as otherwise provided in this Act, all statutes of the United States which affect Indians because of their status as Indians shall no longer be applicable to the members of the tribe, and the laws of the several States shall apply to the tribe and its members in the same manner as they apply to other citizens or persons within their jurisdiction.


(b)  Citizenship status unaffected.  Nothing in this Act shall affect the status of the members of the tribe as citizens of the United States.

*   *   *   *

§ 564r.  Termination of Federal power over tribe 


Effective on the date of the proclamation provided for in section 18 of this Act [25 U.S.C. § 564q], all powers of the Secretary or other officer of the United States to take, review, or approve any action under the constitution and bylaws of the tribe are hereby terminated. Any powers conferred upon the tribe 
by such constitution which are inconsistent with the provisions of this Act are hereby terminated. Such termination shall not affect the power of the tribe to take any action under its constitution and bylaws that is consistent with this Act without the participa​tion of the Secretary or other officer of the United States.
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APPENDIX D

Excerpts from the Klamath Indian Tribe Restoration Act,


Pub. L. No. 99-398, 100 Stat. 849


(codified as amended at 25 U.S.C. §§ 566 et seq.)


————


§ 566.  Restoration of Federal recognition, rights, and privileges 


(a)  Federal recognition.  Notwithstanding any pro​vision of law, Federal recognition is hereby extended to the tribe and to members of the tribe. Except as otherwise provided in this Act, all laws and regula​tions of the United States of general application to Indians or nations, tribes, or bands of Indians which are not inconsistent with any specific provision of this Act shall be applicable to the tribe and its members.


(b)  Restoration of rights and privileges.  All rights and privileges of the tribe and the members of the tribe under any Federal treaty, Executive order, agreement, or statute, or any other Federal author​ity, which may have been diminished or lost under the Act entitled “An Act to provide for the termina​tion of Federal supervision over the property of the Klamath Tribe of Indians located in the State of Oregon and the individual members thereof, and for other purposes”, approved August 13, 1954 (25 U.S.C. §§ 564 et seq.), are restored, and the provisions of such Act, to the extent that they are inconsistent with this Act, shall be inapplicable to the tribe and to members of the tribe after the date of the enactment of this Act [enacted Aug. 27, 1986].


(c)  Federal services and benefits.  Notwithstanding any other provision of law, the tribe and its members shall be eligible, on and after the date of the enact​ment of this Act, for all Federal services and benefits furnished to federally recognized Indian tribes or their members without regard to the existence of a reservation for the tribe.  In the case of Federal services available to members of federally recognized Indian tribes residing on or near a reservation, mem​bers of the tribe residing in Klamath County shall be deemed to be residing in or near a reservation.  Any member residing in Klamath County shall continue to be eligible to receive any such Federal service notwithstanding the establishment of a reservation for the tribe in the future.  Notwithstanding any other provision of law, the tribe shall be considered an Indian tribe for the purpose of the “Indian Tribal Government Tax Status Act” (Sec. 7871, I.R.C. 1954).


(d)  Certain rights not altered.  Nothing in this Act shall alter any property right or obligation, any con​tractual right or obligation, or any obligation for taxes already levied.
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APPENDIX E


1917 Cal. Stats. ch. 749, § 1


(codified as amended at Cal. Water Code § 5938)

————

§ 5938.  Hatchery in lieu of fishway; operation by department


Whenever in the opinion of the [California Fish and Game Commission] it is impracticable, because of the height of any dam, or other conditions, to construct 
a fishway over or around the dam, the commission may, in lieu of the fishway, order the owner of the dam completely to equip, within a specified time, on a site to be selected by the department, a hatchery, together with swellings for help, traps for the taking of fish, and all other equipment necessary to operate a hatchery station, according to plans and specifi​cations furnished by the department.  After such hatchery has been constructed, the department shall operate it without further expense to the owner of the dam except as provided in Sections 5950 and 5941.
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APPENDIX F


Excerpts from the
Federal Water Power Act of 1920,


ch. 285, 41 Stat. 1063


(codified as amended at 16 U.S.C. §§ 791a et seq.)


§ 811.  Operation of navigation facilities; rules and regulations; penalties 


The Commission shall require the construction, maintenance, and operation by a licensee at its own expense of such lights and signals as may be directed by the Secretary of the Department in which the Coast Guard is operating, and such fishways as may be prescribed by the Secretary of Commerce [or the Secretary of the Interior, as appropriate].  The license applicant and any party to the proceeding shall be entitled to a determination on the record, after oppor​tunity for an agency trial-type hearing of no more than 90 days, on any disputed issues of material fact with respect to such fishways.  All disputed issues of material fact raised by any party shall be determined in a single trial-type hearing to be conducted by the relevant resource agency in accordance with the regulations promulgated under this subsection and within the time frame established by the Commission for each license proceeding.  Within 90 days of the date of enactment of the Energy Policy Act of 2005 [enacted Aug. 8, 2005], the Secretaries of the Interior, Commerce, and Agriculture shall establish jointly, by rule, the procedures for such expedited trial-type hearing, including the opportunity to undertake dis​covery and cross-examine witnesses, in consultation with the Federal Energy Regulatory Commission. The operation of any navigation facilities which may be constructed as a part of or in connection with any dam or diversion structure built under the provisions of this Act, whether at the expense of a licensee hereunder or of the United States, shall at all times be controlled by such reasonable rules and regula​tions in the interest of navigation, including the con​trol of the level of the pool caused by such dam or diversion structure as may be made from time to time by the Secretary of War [Secretary of the Army]; and for willful failure to comply with any such rule or regulation such licensee shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be punished as provided in section 316 hereof [16 U.S.C. § 825o].

*   *   *   *

§ 825l.  Review of orders 


(a)  Application for rehearing; time periods; modi​fication of order.  Any person, electric utility, State, municipality, or State commission aggrieved by an order issued by the Commission in a proceeding under this Act to which such person, electric utility, State, municipality, or State commission is a party may apply for a rehearing within thirty days after the issuance of such order. The application for rehearing shall set forth specifically the ground or grounds upon which such application is based.  Upon such application the Commission shall have power to grant or deny rehearing or to abrogate or modify its order without further hearing.  Unless the Commis​sion acts upon the application for rehearing within thirty days after it is filed, such application may 
be deemed to have been denied.  No proceeding to review any orders of the Commission shall be brought by any entity unless such entity shall have made application to the Commission for a rehearing there-on. Until the record in a proceeding shall have been filed in a court of appeals, as provided in subsection (b), the Commission may at any time, upon reason​able notice and in such manner as it shall deem proper, modify or set aside, in whole or in part, any finding or order made or issued by it under the provisions of this Act.


(b)  Judicial review.  Any party to a proceeding under this Act aggrieved by an order issued by the Commission in such proceeding may obtain a review of such order in the Circuit Court of Appeals of the United States [United States Court of Appeals] for any circuit wherein the licensee or public utility to which the order relates is located or has its principal place of business, or in the United States Court of Appeals for the District of Columbia, by filing in such court, within sixty days after the order of the Com​mission upon the application for rehearing, a written petition praying that the order of the Commission be modified or set aside in whole or in part.  A copy of such petition shall forthwith be transmitted by the clerk of the court to any member of the Commission and thereupon the Commission shall file with the court the record upon which the order complained of was entered, as provided in section 2112 of title 28, United States Code.  Upon the filing of such petition such court shall have jurisdiction, which upon the filing of the record with it shall be exclusive, to affirm, modify, or set aside such order in whole or in part.  No objection to the order of the Commission shall be considered by the court unless such objection shall have been urged before the Commission in the application for rehearing unless there is reasonable ground for failure so to do.  The finding of the Com​mission as to the facts, if supported by substantial evidence, shall be conclusive.  If any party shall apply to the court for leave to adduce additional evidence, and shall show to the satisfaction of the court that such additional evidence is material and that there were reasonable grounds for failure to adduce such evidence in the proceedings before the Commission, the court may order such additional evidence to be taken before the Commission and to be adduced upon the hearing in such manner and upon such terms 
and conditions as to the court may seem proper.  The Commission may modify its findings as to the facts by reason of the additional evidence so taken, and it shall file with the court such modified or new find-ings which, if supported by substantial evidence, shall be conclusive, and its recommendation, if any, for the modification or setting aside of the original order. The judgment and decree of the court, affirm​ing, modifying, or setting aside, in whole or in part, any such order of the Commission, shall be final, subject to review by the Supreme Court of the United States upon certiorari or certification as provided in [28 U.S.C. § 1254].


(c)  Stay of Commission’s order.  The filing of an application for rehearing under subsection (a) shall not, unless specifically ordered by the Commission, operate as a stay of the Commission’s order.  The commencement of proceedings under subsection (b) 
of this section shall not, unless specifically ordered 
by the court, operate as a stay of the Commission’s order.
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APPENDIX G


Excerpt from the Federal Power Commission’s License for Klamath Hydroelectric
Project No. 2082


As amended, 25 FPC 579, 581 (1961)

————

Article 49.  The Licensee shall construct, maintain, and operate or shall arrange for the construction, maintenance, and operation of artificial propagation facilities and such other permanent fish facilities and protective devices including, but not limited to, fish-hauling trucks, fish screens or ladders, and comply with such reasonable modifications in project struc​tures and operation in the interest of fish life as may be prescribed hereafter by the Commission upon the recommendation of the Secretary of the Interior and the California Department of Fish and Game, after notice and opportunity for hearing.
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APPENDIX H

FOLD-IN

(Insert Color Map)
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In The


Supreme Court of the United States


————


No. 07-1492


————


Klamath Tribes of Oregon, et al.,

Petitioners,


v.


PacifiCorp,

Respondent.


————


On Petition for a Writ of Certiorari to the


United States Court of Appeals 


for the Ninth Circuit

————


RESPONDENT PACIFICORP’S


BRIEF IN OPPOSITION

————


The respondent PacifiCorp, by its undersigned counsel, respectfully requests this Court to deny the petition for a writ of certiorari to the United States Court of Appeals for the Ninth Circuit for review of the judgment in Klamath Tribes of Oregon, et al. v. PacifiCorp, No. 05-36010 (CA9 Feb. 28, 2008) (Pet. App. 1-4).


OPINIONS BELOW


The Klamath’s Appendix omits the Findings and Recommendation of the Magistrate Judge, reprinted as Appendix A to this Opposition (1a-11a).  The District Court adopted the Recommendation on other grounds.  Pet. App. 17-20.


TREATY, STATUTORY, AND ADMINISTRATIVE PROVISIONS INVOLVED


Relevant excerpts of the key treaty, statutory, and administrative provisions are included as Appendices B through G to this Opposition (12a-34a), and are identified in the Table of Contents to this Opposition.


COUNTERSTATEMENT OF THE CASE


This case involves an effort by Native American tribes to impose monetary liability on the private sector for the acts of prior generations that were regulated, approved, and encouraged by the federal and state governments.  The Klamath seek “in excess of $ 1 billion dollars” in “compensatory and punitive tort damages and interest” from PacifiCorp, as suc​cessor to Copco, for “intentionally and deliberately” depriving the Klamath Indians of their treaty-guar​anteed right to fish anadromous fish by constructing government-authorized dams on the Klamath River beginning in 1911.  First Amended Compl. [“FAC”] ¶¶ 12, 27, and ad damnum; see also Pet. at 2-3 (“ask[ing] the Court to confirm an implied right of action for damages as it relates to the successor of the entity which knowingly and deliberately elected to block salmon passage and generate electricity for the growing pioneers”).  Many of the Klamath’s “factual” assertions in support of these claims lack any sup​porting citations and are riddled with material errors and omissions.



A.
The Klamath Tribes and the Federal Government


The Treaty of October 14, 1864, 16 Stat. 707 (App. B at 12a-23a), was structured as a government-to-government “contract[]” between the United States and the Klamath.  Arts. 11-12.  The Klamath “acknowledge[d] their dependence upon the govern​ment,” and the Government assumed a trust respon​sibility toward the Klamath.  Art. 9.  The Klamath ceded approximately 22 million acres of their abo​riginal territory to the United States, reserving approximately 1.9 million acres as a reservation.  Art. 1.  The treaty further provided that “the exclu​sive right of taking fish in the streams and lakes, included in said reservation . . . is hereby secured to the Indians aforesaid[.]”  Id.  This “secured” right did not impose a “wilderness ser​vitude” guaranteeing the continued exercise of fishing rights as they “once were exercised by the Tribe in 1864.”  United States v. Adair, 723 F.2d 1394, 1414-15 (CA9 1983).  Instead, the 1864 treaty reserves an evolving, adaptive enti​tlement to the amount of resources “necessary to support [the Klamath’s] hunting and fishing rights as currently exercised to maintain the livelihood of Tribe mem​bers[.]”  Id. at 1414 (emphasis added).


The Klamath Reservation did not remain static in the decades following the 1864 treaty.  A significant portion of the reservation passed out of tribal control and into private ownership during the Allotment Era, and most of the remaining reservation was acquired by non-Indians as a result of the Klamath Ter​mination Act of 1954, ch. 732, 68 Stat. 718 (codified as amended at 25 U.S.C. §§ 564-564x).  See Adair, 723 F.2d at 1398.  “The purpose of the Act was to terminate federal supervision over the trust and restricted property of the Klamath[,] to dispose of federally owned property acquired or withdrawn for the administration of the Indians’ affairs, and to terminate federal services furnished the Indians because of their status as Indians.”  Kimball v. Callahan, 590 F.2d 768, 770 (CA9 1979).  The implementation of the Termination Act “essentially extinguished the original Klamath Reservation as a source of tribal property.”  Adair, 723 F.2d at 1398. 

Although the Klamath’s treaty-reserved water and fishing rights were not extinguished by the Termi​nation Act (see 25 U.S.C. § 564m), those rights continued to evolve and adapt as a result of the continued influx of non-Indians onto former reser​vation lands and into the surrounding Klamath Basin watershed.  As a result of these and other changes, the Klamath’s modern treaty fishing rights are “somewhat comparable to the off-reservation right ‘of taking fish at all usual and accustomed places’” reserved in other Northwest treaties.  Oregon Dep’t of Fish & Wildlife v. Klamath Indian Tribe, 473 U.S. 753, 764 n.15 (1985); see also Adair, 723 F.2d at 1415; Kimball, 590 F.2d at 774.


The Termination Act took effect in 1961, thereby extinguishing the trust relationship between the United States and the Klamath for a quarter-century until the enactment in 1986 of the Klamath Indian Tribe Restoration Act, Pub. L. No. 99-398, 100 Stat. 849 (codifed at 25 U.S.C. §§ 566 et seq).  The Restoration Act re-extended federal recognition to the Klamath and reestablished the trust relationship, subject to vested rights.  Id. § 566(d).



B.
The Regulatory History of the Copco 
No. 1 Dam


PacifiCorp owns and operates several dams on the Klamath River in Oregon and California, south of the Klamath’s former reservation lands.  See the map at App. H (35a).  It is the successor to various owners dating back to Copco (the “California-Oregon Power Company”).  Although the Klamath originally sued with respect to several dams, they have restricted their claims on appeal and in their Petition to a single dam—Copco No. 1.



1.
California’s Order to Provide Miti​gation “In Lieu of” Fish Passage


The Copco No. 1 hydroelectric dam, built in California between 1911 and 1918, is approximately 67 river miles southwest of the Klamath’s former reservation in Oregon and 11 river miles south of the Oregon-California border.  The Klamath point to a 1916 letter from Copco to the Bureau of Indian Affairs [“BIA”] describing the company’s ongoing efforts to provide for continuing fish passage by way of a ladder over the dam, “a tunnel around the dam and in flumes through the base of the dam.”  Quoted in Lane & Lane Associates, The Copco Dams and the Fisheries of the Klamath Tribe 150 (1981) [“Lane”] (PADD 116).
  The Klamath seek to convert this letter into a third-party beneficiary agreement in which “Copco publicly assumed responsibility for injury to Klamath treaty fishing” for all time.  Klamath CA9 Br. at 29; see also Pet. at 18-22.


The letter on its face made no such undertaking.  It simply described Copco’s ongoing efforts to provide for fish passage during and after the dam’s con​struction.  The Klamath also fail to tell the Court what came next.  The California Fish and Game Commission undertook a “thorough[]” investigation of Copco No. 1 while it was under construction and determined that fish passage under, around, or over the dam would be “impracticable” and “a waste of time” given a variety of technological and practical obstacles.  Lane 153-54, 156-57.  The California Legis​lature enacted a law giving the Fish and Game Commission the authority, where it was “imprac​ticable, because of the height of any dam, or other conditions, to construct a fishway over or around the dam,” to order the dam’s owner to construct fish hatcheries and other remediation facilities “in lieu of the fishway.”  1917 Cal. Stats. ch. 749, § 1 (emphasis added) (codified as amended at Cal. Water Code 
§ 5938); see PP&L v. FPC, 333 F.2d 689, 694-95 
(CA9 1964).


The Commission exercised this authority in 1918, ordering Copco to construct and turn over to the State a fish hatchery at Fall Creek, California, “in lieu of” continued efforts to provide for fish passage.  The State ordered Copco to provide addi​tional mitigation facilities during the 1920s.  See Lane 152-54, 157; see also PP&L, 333 F.2d at 690; PP&L, 29 FPC 478, 480 (1963).


California and Oregon agreed on an “equitable division” of salmon fingerlings raised in the Fall Creek hatchery, with half to be transplanted to Klamath Lake in Oregon.  Lane 167.  “This arrange​ment . . . continued for some years,” and trout fingerlings from the hatchery were also transferred into the Upper Klamath basin.  Id.  These inter​governmental efforts to mitigate impacts to ana​dromous fish in the Upper Klamath basin appear to have tapered off during the Great Depression, although the state-owned hatchery continued to operate until the late 1940s.  See id. at 166-68; PP&L, 333 F.2d at 690.


The Klamath and their federal trustees were clearly on notice of Copco No. 1’s complete blockage of fish passage, and the BIA made occasional inquiries and complaints.  It is undisputed, however, that neither the Klamath nor the federal government ever brought suit to stop the blockage of anadromous fish or sought relief from the Federal Power Commission [“FPC”], which was established by Congress in 1920 to deal with precisely these sorts of competing resource demands, or from the FPC’s successor, the Federal Energy Regulatory Commission [“FERC”].  See pp. 24-29 infra.  Indeed, the Department of Justice [“DOJ”] repeatedly rejected tribal requests to bring suit challenging Copco No. 1’s fish blockage during the 1940s and 1950s.  Lane 2-3; PSER 30; PADD 82-83.  The United States has never deviated from this position.  Nor, until recently, has the Executive Branch ever sought to exercise its reserved statutory authority under the Federal Power Act [“FPA”] to “prescrib[e] . . . such fishways” as it deems appropriate past this dam, at the owner’s expense.  16 U.S.C. § 811; see n.4 infra.



2.
The Federal Government’s Reaffirma​tion of Mitigation Measures “In Lieu of” Fish Passage


Copco No. 1, along with the other private Klamath River dams, has been comprehensively regulated by the FPC and FERC since the 1950s as part of Klamath Hydroelectric Project No. 2082.
  Far from condemning the lack of fish passage, the United States continued the practice of ordering the private dam owner to provide fish hatcheries and other mitigation measures “in lieu of” provisions for fish passage.  See, e.g., PP&L, 29 FPC at 480-85; see 
pp. 25-27 infra.  The Ninth Circuit emphasized over four decades ago with respect to this same Project that it had “no doubt” that, in exchange for the “privilege” of operating dams that block fish passage, it is “quite proper” to require the licensee to construct fish hatcheries and other mitigation facilities.  PP&L, 333 F.2d at 693.  This has been the governing regulatory framework for hydroelectric development for nearly the past century.  See, e.g., FPC v. Oregon, 349 U.S. 435, 449-52 (1955) (sustaining FPC’s authorization of private dam that cut off passage of anadromous fish where the licensee was required to undertake mitigation measures); Washington Dep’t of Game v. FPC, 207 F.2d 391, 397-98 (CA9 1953) (same).  The FPC and FERC have consistently reserved broad authority in the Project No. 2082 license to require “reasonable modifications in project structures and operation in the interest of fish life 
as may be prescribed hereafter by the Commission upon the recommendation of” the Department of 
the Interior [“DOI”] or state conservation agencies, including additional “fish facilities,” “protective devices,” and “fish screens or ladders.”  Copco, 25 FPC at 581 (Art. 49).  Neither the Commission nor the DOI has ever sought to invoke its authority to require fish passage—until recently. 


FERC is currently conducting relicensing proceed​ings for Project No. 2082.  The Klamath are active parties to those proceedings and have requested that FERC take various actions to change the governing regulatory framework, including with respect to fish passage, habitat restoration, and outright removal (“decommissioning”) of the dams.  These issues are undergoing intensive evaluation and negotiation, and FERC’s relicensing procedures will ensure the input of many federal and state agencies, Indian tribes, 
and other stakeholders in resolving these issues, subject to special provisions for judicial review.  See 16 U.S.C. §§ 803(a), 825l(a)-(b).



C.
The Klamath’s Claims Against PacifiCorp


The Klamath admit that, within several years from the start of construction in 1911, “no salmon or steelhead passed upstream and the plaintiffs and their ancestors have been denied salmon and steel​head ever since.”  FAC ¶ 7.  This blockage is alleged to have “contributed to the devastating decline of the Klamath Tribes and their members and led to their temporary termination in the 1950s.”  Id. ¶ 9.  The Klamath seek compensatory and punitive tort dam​ages because, among other reasons, of the failure of PacifiCorp and its predecessors “to have inserted necessary fishway facilities in [the FPC’s] 1957 license,” “to have inserted the necessary fishway facilities” in later amendments to that federal license, and to have met the FPA’s “public interest” stan​dards.  Id. ¶ 12(e)-(h).  Although PacifiCorp and 
its predecessors obviously did not issue their own licenses and regulatory approvals, the Klamath now claim that these private parties were “deliberate[ly]” and “consciously indifferent” to the Klamath’s treaty rights and should have ignored their state and federal approvals.  Pet. at 2, 18, 21.

REASONS FOR DENYING THE WRIT


I.
The Petition Presents No Cert​worthy Issues.

The Klamath point to neither a conflict between the decision below and “relevant decisions of this Court,” nor to any conflicts among federal or state courts as to the Question Presented.  S. Ct. R. 10.  Indeed, they “agree” with the decision below and with other federal decisions that Native American tribes may not generally sue non-treaty parties for damages to the exercise of tribal fishing rights caused by off-reservation dams and other development.  Pet. at 
11.  Instead, “only equitable relief [is] contemplated” against non-parties, together with damages against the United States for having violated its treaty obliga​tions.  Id. at 8.  The Klamath contend, however, that they alone have “a fundamentally different federal right” from any other tribe, that their treaty rights have a “unique nature” and are “unlike [those of] other Northwest Indians,” and that theirs is “the 
one Northwest treaty” to authorize damage awards against private parties for off-reservation develop​ment that harms tribal fishing rights.  Id. at i, 7, 9, 13, 15 (emphasis added).


These contentions not only are wrong—see Point II infra—they are not certworthy.  The Klamath assure the Court that they are not arguing that the Ninth Circuit’s decision constitutes “the misapplication of a properly stated rule of law” to the circumstances of this case (Pet. at 2, citing this Court’s Rule 10), but that is precisely what they contend.  In particular, they purport to “agree” with the Ninth Circuit’s en banc decision in Skokomish Tribe v. United States, 410 F.3d 506 (CA9 2005) (en banc), cert. denied, 546 U.S. 1090 (2006), but to disagree with the panel’s application of Skokomish to the particular circum​stances of this case.  Pet. at 11.  Theirs is simply a fact-bound plea to correct the panel’s supposed misapplication of unchallenged Ninth Circuit law.


Moreover, to the best of counsels’ knowledge, every court considering the issue has rejected tribal dam​age claims against private investor-owned utilities for government-authorized dams that harm treaty-reserved fishing rights.  As one district court has concluded, “[a]ll of the cases and legal authorities cited to the Court, and all of the cases this Court has independently examined, have required mitigation or protection efforts rather than providing for an award of damages” against private parties for off-reser​vation dams that harm treaty-reserved fishing rights.  Nez Perce Tribe v. Idaho Power Co., 847 F. Supp. 791, 810 (D. Idaho 1994) (collecting authorities).  As another district court has emphasized, “[t]he usual recourse for a tribe that claims the loss of a guar​anteed usufructuary right is either to seek monetary compensation for the lost opportunity from Congress, the Court of Claims or the now-defunct Indian Claims Commission or to sue for an injunction preventing the construction of a dam or other ob​struction or requiring that it be removed.”  Menomi​nee Indian Tribe of Wis. v. Thompson, 922 F. Supp. 184, 216 (W.D. Wis. 1996) (re downstream dams that blocked fish passage to upstream reservation waters), aff’d, 161 F.3d 449 (CA7 1998).  The Klamath have cited no case to the contrary; there is simply no split of authority on this point.  See also United States v. Washington, 694 F.2d 1374, 1381 n.15 (CA9 1983) (although governments have an obligation “to take reasonable steps to preserve and enhance” treaty-reserved fishery resources, treaties “do[] not create any independent treaty obligation on the part of private permittees”), vacated on ripeness grounds, 759 F.2d 1353 (CA9 1985).


In addition, this is the first time the Klamath have advanced their argument that a damage action should be implied because they are “a protected class” that has “been subjected to ‘less favorable treatment’ through ‘deliberate indifference.’”  Pet. at 18 (quoting Jackson v. Birmingham Bd. of Educ., 544 U.S. 
167, 174 (2005)); see also Pet. at 2-4.  Although 
the Klamath made many arguments for implying a damages claim against private parties in their lower court briefs, the “deliberate indifference” theory appears nowhere in those briefs.  Nor do those briefs even cite to Jackson, the Klamath’s lead case for this proposition, which is a Title IX decision having nothing to do with the circumstances or legal framework of this case.  The Klamath may not raise their new arguments and theories for the first time in this Court.  See United States v. United Foods, Inc., 533 U.S. 405, 416-17 (2001).



II.
The Court of Appeals Correctly Affirmed the Dismissal of the Klamath’s Damages Action.


The Klamath assert both an implied cause of action for damages under the 1864 treaty and a “common law nuisance claim . . . pursued under federal com​mon law principles” set forth in County of Oneida v. Oneida Indian Nation of New York, 470 U.S. 226 (1985) [“Oneida II”].  See Pet. at 24.  The Klamath fail to state a claim under either theory.



A.
There Is No Justification for Treating the Klamath Differently From All Other Tribes.


The lower courts correctly determined that the 1864 treaty is materially indistinguishable from other Northwest treaties that have been construed 
as supporting only equitable relief, not damages, against third parties.  Pet. App. 2-3 (Paez, J., con​curring); id. at 6-7, 19-20.  The governing authority in the Ninth Circuit—unchallenged by the Klamath here—holds that a treaty between an Indian tribe and the United States generally does not give rise to a cause of action by the tribe against a third party that did not sign the treaty.  The availability of injunctive relief against third parties to the treaty does not warrant damages relief against them, “let alone monetary damages going back nearly seventy-five years,” in the absence of any “language of the Treaty that would support a claim for damages against a non-contracting party.”  Skokomish, 410 F.3d at 513-14.


The Klamath treaty is identical in all material respects to the Skokomish treaty.  Both were bilat​eral government-to-government contracts, structured as “[a]rticles of agreement and convention” between the sovereign “contracting parties.”  Compare App. B at 12a, 18a with PADD 3, 5.  Article 12 of the 1864 treaty provides that “[t]his treaty shall bind the contracting parties whenever the same is ratified by the Senate and President of the United States”—virtually the same language the Ninth Circuit found so compelling in Skokomish.  Compare App. B at 18a with PADD 5; see 410 F.3d at 513.  Like the municipal defendants in Skokomish, PacifiCorp is not a “contracting part[y] to the Treaty.”  410 F.3d at 513.  Indeed, the case for third-party liability here 
is much weaker than in Skokomish because Pacifi​Corp is a private entity whereas the defendants in Skokomish were governmental entities tied to the federal government through the Supremacy Clause of the U.S. Constitution.  See pp. 21-23 infra.  The point of dissent in Skokomish was simply that the United States should not be the only governmental entity required to pay damages for treaty rights violations in appropriate circumstances.  See 410 F.3d at 522, 524-25 n.5, 526 (Berzon, J., dissenting).  Private damages liability would be unprecedented.


As with the Skokomish treaty, there also is nothing in the Klamath treaty’s language “that would support a claim for damages against a non-contracting party.”  Skokomish, 410 F.3d at 513.  The Klamath attempt to distinguish the 1864 treaty by arguing that it promised to “hereby secure[] to the Indians” their fishing rights in reservation waters, arguing that the federal government’s pledge to “secure” the Klamath’s fishing rights was “rights-creating language” in which “the United States and newly arriving pioneers assumed the obligation of protecting salmon pas​sage[.]”  Pet. at 3-4, 12-14 (emphasis added).  This reading of the treaty language is untenable, and the purported difference from other treaties is illusory.  Article 4 of the Skokomish treaty also pledges 
to “secure[]” to the Indians their fishing rights—language found in many other Northwest treaties.  PADD 4.  As in Skokomish, the Klamath have failed to produce any evidence that this promise by the United States to “secure” tribal fishing rights was intended by the President and Senate in the 1860s 
to be enforceable through damage actions against private citizens who have relied on govern​mental approval and acquiescence.


The Klamath offer several other arguments for why they are entitled to a “fundamentally different” set of treaty remedies than all other tribes.  Pet. at 9, 13.  These arguments fail on all counts.


(1)  Superior treaty rights.  The Klamath claim their treaty fishing rights are “unique,” “funda​mentally different,” and “unlike [those of] other Northwest Indians[.]”  Pet. at 7, 9, 13, 15.  They minimize the significance of other tribes’ off-reservation fishing rights, dismissing them as mere “undefined roaming rights” and rights of “land access to the omniscient [sic] fishing locations.”  Id. at 10, 18; see also id. at 11 (other treaties merely reserved “the right to roam and fish”).


This fundamentally misperceives the nature of off-reservation treaty fishing rights, which are not simply rights of access to fishing places, but of a share of the available fish themselves.  See, e.g., Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 681-82, 685 (1979); United States v. Oregon, 718 F.2d 299, 304 
n.6 (CA9 1983).  The United States promised in all 
of these treaties to protect the exercise of tribal subsistence and commercial fishing activities central to each tribe.  Interference with this entitlement yields the same functional harms in each instance.  A dam blocking anadromous fish passage into res​ervation waters is functionally no different than a dam blocking anadromous fish passage to an off-reservation “usual and accustomed” fishing place.  Both interfere with the passage of fish and hence with a tribe’s ability to take the fish.  The remedy in each instance should be the same, particularly given the materially identical language and structure of these treaties.


(2) Greater deprivation.  The Klamath argue that they have suffered much greater losses than the Skokomish and other Northwest tribes because they relied on only “one river” and “one fish passage corridor” to exercise their anadromous fishing rights; the Copco No. 1 dam supposedly blocked “the only means of salmon passage” to the reservation.  Pet. at i, 11.  The Skokomish and other Northwest tribes, on the other hand, supposedly had “hundreds of off reservation ‘usual and accustomed fishing stations’” to choose from, so the loss of fishing opportunities caused by the numerous dams in the Northwest could have caused no damages given the alternative “multi​ple fishing locations” still available.  Id. at i, 10.


These claims are unconvincing given that the Northwest treaty off-reservation fishing rights, in common with the Klamath’s reserved fishing rights, were “not much less necessary to the existence of the Indians than the atmosphere they breathed.”  United States v. Winans, 198 U.S. 371, 381 (1905).  The dams at issue in Skokomish were alleged to have created a “diversion [that] destroyed the most significant fish producing stream of the Skokomish River system and its excellent runs of salmon and steelhead.”  410 F.3d at 517 n.9 (quotations and citations omitted).  This destruction was alleged to have caused the Skoko​mish “nearly $5 billion in losses,” compared with the one billion dollars sought here.  Compare id. at 510 with FAC, ad damnum.  The harms alleged in this case are no greater in kind or degree than other Northwest treaty fishing cases.


But even if the Klamath’s losses were much greater, this would not justify a “unique” and “fundamentally different” set of remedies than recognized in all other treaty rights cases.  Pet. at 7, 9, 13.  The relative degree of a particular tribe’s fishing losses might strengthen its claim for in​junctive relief, or increase the amount of damages it may recover from the sovereign government(s) that authorized the damaging acts.  Decisions about the existence of subject matter jurisdiction and the availability of certain remedies, however, cannot turn on value judgments about the importance of the asserted interests, the extent of alleged losses, or the case-specific geographic and hydrologic character​istics of various treaty areas.  See, e.g., Brendale v. Confederated Tribes and Bands of the Yakima Indian Nation, 492 U.S. 408, 429-32 (1989) (opinion of White, J.).


(3) Inability to seek equitable or adminis​trative relief.  The Klamath could have sought to protect their treaty fishing rights through federal administrative remedies, injunctive claims against appropriate governmental and private parties, or damage claims against the governmental bodies that authorized the blockage.  Numerous other tribes have obtained administrative or judicial relief against dams and other developments that threaten treaty-protected fishing rights.  See, e.g., Northwest Sea Farms v. Army Corp of Engr’s, 931 F. Supp. 1515, 1519-22 (W.D. Wash. 1996); Muckleshoot Indian Tribe v. Hall, 698 F. Supp. 1504, 1509-16 (W.D. Wash. 1988); Confederated Tribes of the Umatilla Reservation v. Alexander, 440 F. Supp. 553, 554-56 (D. Or. 1977).  Other tribes have recovered damages against the United States for its authorization of dams that blocked the passage of anadromous fish.  See, e.g., Confederated Tribes of the Colville Reser​vation v. United States, 43 Ind. Cl. Comm’n 505, 539, 542 (1978) (United States was liable to tribe for “ascertainable damages” to treaty fishing rights where federal government authorized construction of dams on the Columbia River that “ended forever the upstream migration and spawning of anadromous fish in the upper Columbia”); id. at 534-42, 582-91; see also Skokomish, 410 F.3d at 510-11; Whitefoot v. United States, 293 F.2d 658, 659-61 (Ct. Cl. 1961).


The Klamath claim, however, that they could not have sought these other remedies because their 1864 treaty “forbids treaty Indians from leaving their reservation to protect their exclusively on reservation fishing right from downstream interference.”  Pet. 
at i.  They contend that “[a]rguably any attempt to seek equitable relief would have been resisted on 
the basis that” this constituted “unlawfully leaving the reservation,” which “would [have] constitute[d] a violation of the equitable maxim that ‘he who comes into equity must come with clean hands.’”  Id. at 4; see also id. at 13 (1864 treaty “limited their practical ability to protect their treaty rights utilizing equi​table remedies,” because they could not leave the reservation).  These arguments are spurious, and there is no evidence that the Klamath were ever denied access to federal agencies or courts that could have addressed their treaty grievances.  Indeed, the historical record demonstrates that the Klamath over the past century have complained to the BIA and DOJ, participated in FPC and FERC proceedings, and sought relief from the federal courts on many other fishing rights issues.  See pp. 3-9 supra, pp. 25-27 infra.  There is no reason for differential treat​ment.


(4) Inability to quantify damages in other cases.  The Klamath also argue that courts have denied damages for violations of off-reservation fish​ing rights because it would be “impossible” to make the computations required to award damages—“for with multiple fishing locations it would be impossible to determine the numbers of Indians who are derived [sic] of fishing or indeed the number of fish that might be reliably calculated as being lost to treaty beneficiaries.”  Pet. at 10; see also id. at 6.  Here, on the other hand, “[n]o such inadequacy of damage calculations is present” because “there exists only one drainage and . . . only one geographic location where Treaty fishing can be exercised.”  Id. at 10.


This too is spurious.  Neither Skokomish nor any other treaty fishing case has denied damages on these grounds, and the takings cases demonstrate that appropriate damages can be ascertained—against the federal government.  See Colville, 43 
Ind. Cl. Comm’n. at 542-50, 592-604 (calculating damages).  Moreover, federal courts have decades of experience in measuring, quantifying, and allocating “fair shares” of anadromous fish among competing claimants, including by determining the number 
of claimants, the quantity of available fish (both naturally bred and hatchery fish, on and off the reservation), and the number of fish required for tribal uses.  See Cohen’s Handbook of Federal Indian Law § 18.04[2][d], at 1132-33 (2005 ed.); see also Wash. St. Commercial Passenger Fishing Vessel Ass’n, 443 U.S. at 686-88.  Here again, the availability of damages does not turn on case-specific factors like these.



B.
Federal Common Law Prohibits Dam​age Actions Against Private Parties 
for Government-Authorized Activities That Interfere With Indian Treaty Rights.


The principle of government (i.e., public) respon​sibility in lieu of private liability for the consequences of historic wrongdoing against tribes and their members is deeply ingrained in federal Indian law.  “If, in carrying out its role as representative, the Government violated its obligations to the Tribe, then the Tribe’s remedy is against the Government, not against third parties” who acted in reliance on earlier governmental authorizations and approvals.  Nevada v. United States, 463 U.S. 110, 144 n.16 (1983); see also id. at 145 (Brennan, J., concurring) (citizens have the right to “rely on specific promises made to their forebears two and three generations ago” by government officials, but the injured tribe may seek a takings remedy).  Courts will not rewrite history and impose liability on private parties who have acted pursuant to several generations of governmental action and inaction, particularly where those parties “have erected buildings of a permanent character” and “development of every type imaginable has been ongoing[.]”  City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197, 219 (2005) (internal quotations and citations omitted).  These principles are reflected in the relevant treaty fishing rights cases—as discussed above, every case considering the issue has barred tribal damage claims against pri​vate parties for fishing losses caused by government-approved dams.  See pp. 11-12 supra.


The Klamath contend, however, that they have a “common law nuisance claim” for damages pursuant to the reasoning of Oneida II.  Pet. at 24.  As this Court emphasized in City of Sherrill, however, Oneida II only authorized a damage claim against government, not private parties.  544 U.S. at 202, 208-09.  The Court quoted approvingly at length from the decision in Oneida III, which held on remand from Oneida II that “standards of federal Indian law and federal equity practice” prohibit damage claims against private parties for the wrongs of prior generations, and that tribal claimants must instead seek damages from the federal and state govern​ments that authorized and acquiesced in private activities that in turn interfered with tribal treaty rights.  City of Sherrill, 544 U.S. at 209-10, 213-14 (discussing Oneida Indian Nation of N.Y. State v. County of Oneida, 199 F.R.D. 61, 88-95 (N.D.N.Y. 2000)).  This Court also emphasized in City of Sherrill that great weight must be given to private parties’ “justifiable expectations” arising out of the long-standing “exercise of regulatory jurisdiction” by state and federal governments, and that the district court in Oneida III had “rightly found” that relief should be restricted “where development of every type imaginable has been ongoing” for many genera​tions based on the encouragement and acquiescence of the federal government.  544 U.S. at 215-16, 219.  This Court repeatedly noted the “complicit[y]” of the federal government in the alleged violations of the Oneida’s treaty rights.  Id.; see also id. at 205 (alleged treaty violations were “known and not objected to 
by the national government”) (quotation marks and citation omitted), 214 (“the United States largely accepted, or was indifferent to,” the alleged treaty violations).


The parallels to the federal government’s role in this case are striking.  Federal officials have known and deliberated about Copco No. 1’s blockage of fish passage since the World War I era, and since the 1950s have licensed the very facilities and operations that are challenged here.  DOJ considered but rejected bringing a treaty rights claim during the 1940s and 1950s.  The Secretaries of Commerce and of the Interior, together with the FPC and FERC, had the statutory power to require fish passage at any time after 1920, but chose not to exercise that power (until the current relicensing proceeding).  See pp. 7-9 supra.  Given the federal government’s authorization of, “complicit[y]” in, and “indifferen[ce] to” the alleged treaty violations, damage claims are barred against private parties and their successors.



C.
The Klamath’s Claim for Damages Is Barred by the Federal Government’s Long-Standing, Comprehensive Role 
in Regulating the Impacts of Hydro​electric Dams on Treaty Fishing Rights.


The Klamath’s claims must also be rejected be​cause they would disrupt “a comprehensive regula​tory program supervised by an expert administrative agency” and designed by Congress to protect the very same treaty rights in issue here.  Milwaukee v. Illinois, 451 U.S. 304, 317 (1981) (federal pollution laws displace federal common law of nuisance).  Congress enacted the Federal Water Power Act of 1920, ch. 285, 41 Stat. 1063 (codified as amended at 16 U.S.C. §§ 791a et seq.), to serve as “a complete scheme of national regulation which would promote the comprehensive development of the water re​sources of the Nation.”  First Iowa Hydro-Electric Coop. v. FPC, 328 U.S. 152, 180 (1946); see also California v. FERC, 495 U.S. 490, 497-507 (1990).  This “complete and comprehensive plan” for accom​modating competing demands for navigable waters “neither overlooks nor excludes Indians or lands owned or occupied by them.”  FPC v. Tuscarora Indian Nation, 362 U.S. 99, 118 (1960).  The FPA provides a comprehensive regulatory scheme to pro​tect fishery resources in general and Indian treaty rights to those resources in particular, and gives the Klamath an array of remedies in the event that 
the Act’s requirements or their treaty rights are violated.
  In addition, in implementing the provi​sions of the FPA, FERC and other involved federal agencies have a trust responsibility toward the tribes to consider and accommodate their concerns.  See, e.g., Skokomish Indian Tribe v. FERC, 121 F.3d 1303, 1308 (CA9 1997); Covelo Indian Cmty. v. FERC, 895 F.2d 581, 586 (CA9 1990).  FERC and the federal courts have repeatedly enforced these statutory and trust duties to protect against and mitigate adverse fishing impacts.


The FPC and FERC have followed these responsi​bilities in licensing and administering Project No. 2082 for the past half-century.  The FPC held hearings in Klamath Falls about Copco No. 1 and the other Klamath River dams during the 1950s, and the Klamath Tribes and federal agencies charged with protecting tribal interests participated in those proceedings.  See, e.g., Copco, 13 FPC at 2-6; id., 23 FPC at 59-62.  Moreover, the FPC and FERC have periodically amended the Project No. 2082 license to require new measures to promote fish passage and provide mitigation for adverse impacts to fishery resources, based on recommendations from DOI and relevant state commissions.  See, e.g., Copco, 13 FPC at 10-11; id., 18 FPC at 367-68; id., 23 FPC at 71-73; id., 25 FPC at 581; PP&L, 34 FPC 1387, 1391 (1965).  The FPC and FERC have also repeatedly reserved the right to impose additional fish passage require​ments.  See p. 9 supra.  Yet there is no indication that the Klamath, in the 88 years since the FPC was created, did anything other than acquiesce in the FPC’s decision not to require passage of anadromous fish at Copco No. 1, prior to the current relicensing proceedings.  See pp. 8-9 supra.  Nor is there any indication that any federal agency ever requested the FPC or FERC to intervene on the Klamath’s behalf and restore anadromous fish passage all the way to Upper Klamath Lake.  Nor have the Secretary of Commerce or Secretary of the Interior ever pre​scribed a fishway at Copco No. 1 pursuant to 16 U.S.C. § 811 (prior to the current relicensing, see p. 9 n.4 supra).


Rather, the record shows that the FPC, FERC, DOI, and other federal agencies followed the pre​vailing regulatory framework and required various mitigation measures “in lieu of” provisions for fish passage.  See pp. 8-9 supra.  There is no suggestion that PacifiCorp or any of its predecessors violated any of the Project No. 2082 license conditions (and such allegations would, in any event, need to be directed in the first instance to FERC).  Instead, 
the regulatory record shows that PacifiCorp and 
its predecessors have followed governing state and federal laws providing for mitigation measures “in lieu of” fish passage, and have relied on these government orders and licenses in carrying out their operations.  See pp. 8-9 supra.


The Klamath argue, however, that because the dam blocked fish passage beginning in World War I, the subsequent enactment of the FPA in 1920 and FPC licensing approvals beginning in the 1950s “play[] no role” in this case, because the FPA allows only “pre-dam construction” relief.  Pet. at 4, 25.  According to the Klamath, “[t]here is no provision in the Federal Power Act which permits the imposition of a condition . . . to restore an extinguished fishery,” 
and thus no relief has ever been available other than damage claims.  Klamath CA9 Reply Br. at 23.  This argument is specious.  Federal courts have repeat​edly recognized the Commission’s authority to re​quire “restoring migratory fish runs.”  Wisconsin Pub. Serv. Corp. v. FERC, 32 F.3d 1165, 1170 (CA7 1994); see also American Rivers v. FERC, 187 F.3d 1007, 1018 (CA9 1999) (authority to require “reduc[tion of] negative impacts attributable to a project since its construction”), amended on other grounds, 201 F.3d 1186 (CA9 2000); California v. FPC, 345 F.2d at 927 (authority to require “protection of spawning on a scale which would reverse the downward trend in recent years”).  That is precisely what the Klamath are asking the Commission to require in the current relicensing proceedings, see p. 9 n.4 supra, even though here they claim they have no such remedy.


FERC’s comprehensive regulatory oversight has several important consequences.  First, it under​scores that a cause of action under federal common law or implied from the 1864 treaty against private FERC licensees would be inappropriate.  See, e.g., Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 146 (1985); Milwaukee v. Illinois, 451 U.S. at 317.  This rule against implied remedies where there already are comprehensive enforcement mechanisms applies fully in federal Indian law.  See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 65-66 (1978); San Carlos Apache Tribe v. United States, 417 F.3d 1091, 1095-96 (CA9 2005).


Second, many of the Klamath’s claims are imper​missible collateral attacks on the licensing decisions of the FPC and FERC.  The Klamath claim that Copco and its corporate successors “knowingly, reck​lessly,” “intentionally,” and “deliberately” violated the 1864 treaty by, inter alia, failing to obtain more stringent licensing conditions from the FPC and FERC.  FAC ¶¶ 11-12.  The Klamath fail to explain why, if the 1864 treaty required “fishway facilities” at Copco No. 1, the FPC and FERC failed to order them, other federal agencies failed to request them from the FPC or FERC, and the Klamath themselves never petitioned for such a licensing condition or modi​fication—or challenged any denial of such a petition in federal court.  The Klamath’s attempt to state a punitive damages claim against PacifiCorp for its predecessors’ failure to insist on more stringent government regulation is precisely the sort of cleverly worded “attempt to restrain the licensing procedures authorized by FERC” that is barred under the FPA.  California Save Our Streams Council, Inc. v. Yeutter, 887 F.2d 908, 912 (CA9 1989).


Third, FERC decisions are subject to exceedingly strict rehearing and judicial review provisions.  Judicial review of a Commission decision may only be obtained as to issues on which the petitioner sought rehearing from the full Commission.  16 U.S.C. 
§ 825l(a)-(b).  The regional courts of appeals have “exclusive” jurisdiction “to affirm, modify, or set aside” FERC orders on a properly filed petition for review.  Id. § 825l(b); see City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 336 (1958) (“upon judicial review of the Commission’s order, all objections to the order, to the license it directs to be issued, and to the legal competence of the licensee to execute its terms, must be made in the Court of Appeals or not at all”) (emphasis added).  “[T]he FPA funnels all challenges” relating to hydroelectric facilities to FERC in the first instance, and for the Klamath to demand tort damages from PacifiCorp because the federal gov​ernment did not impose different regulatory terms is precisely the sort of end-run that is jurisdictionally barred.  Yeutter, 887 F.2d at 912 (tribal challenge was “an assault on an important ingredient of the FERC license”); see also DiLaura v. Power Auth. of State of New York, 982 F.2d 73, 79-80 (CA2 1992).



III.
Even If the Klamath Had a Claim for Historic Damages Against Private Parties, It Is Barred 
by Governing Statutes of Limitation.


The Klamath concede that, for them to prevail, 
“a second issue requires resolution”—whether their claim is barred by governing statutes of limitation.  Pet. at 22.  They contend, relying on Oneida II, that they may pursue a federal common law damage claim free from any statutes of limitation or equitable restraints.  Putting to one side that Oneida II dealt only with damage claims against governments, not private parties, this argument wholly ignores the quarter-century period (1961-86) during which the Klamath’s trust relationship with the federal gov​ernment was “terminated.”  As the Magistrate correctly concluded below, this Court’s decision in South Carolina v. Catawba Indian Tribe, 476 U.S. 498 (1986)—decided only one Term after Oneida II—requires the opposite result here given the quarter-century break in the trust relationship and the running of all conceivable state limitations periods during that period.  See App. A at 1a-11a.


Catawba’s reasoning is squarely on point.  The tribe sued South Carolina and other public and private parties, claiming that 225 square miles of the Catawba’s treaty-reserved lands had been taken from them in violation of federal law and seeking both injunctive and damages relief.  476 U.S. at 499 n.1, 500 n.4, 505.  This Court held that these federal treaty claims were rendered subject to the South Carolina statute of limitations when the federal 
trust relationship was terminated pursuant to the Catawba Indian Tribe Division of Assets Act, 73 Stat. 592, 25 U.S.C. §§ 931-38.  See 476 U.S. at 505-11.  Because that Act “unmistakably” terminated “special protection for the Tribe” and provided for the application of state laws to the Catawba Tribe and its members “in precisely the same fashion that they apply to others,” it logically followed that the Catawba’s federal treaty claims became subject to state statutes of limitation upon termination.  Id. at 507-08.


As the Magistrate found, the Klamath Termination Act contained these same “redefin[ing]” provisions.  App. A at 9-a.  Section 564q, entitled “Termination of Federal trust,” provided that, upon termination, “individual members of the tribe shall not be entitled to any of the services performed by the United States for Indians because of their status as Indians[.]”  It also provided that “the laws of the several States shall apply to the tribe and its members in the same manner as they apply to other citizens or persons within their jurisdiction.”  As the Magistrate em​phasized, “[t]he Klamath Act represents clear con​gressional intent to redefine the relationship between the Tribe, remove the special protections previously afforded the Tribe, and this requires the application of the state statute of limitations to the Tribe’s claims.”  App. A at 9a.


The Klamath argue that Catawba did not involve a protection comparable to 25 U.S.C. § 564m(b), which provides that “[n]othing” in the Klamath Termination Act “shall abrogate any fishing rights or privileges of the tribe or the members thereof enjoyed under Federal treaty.”  They are wrong.  Catawba rejected a virtually identical claim as the Klamath are making here.  “[L]eaders of the Tribe were assured” during the termination process “that any claim they had against the State” for violation of their federal rights “would not be jeopardized by legislation terminating federal services.”  476 U.S at 504.  The Catawba were assured “that the status of any claim against South Carolina would not be affected by the legislation.”  Id. at 510.  This Court rejected the Catawba’s argument that a promise not to “jeopardize” or “affect” a claim meant that the claim would never be subject to state statutes of limitation (id.):


Rather, we assume that the status of the claim remained exactly the same immedi​ately before and immediately after the effective date of the Act, but that the Tribe thereafter had an obli​gation to proceed to assert its claim in a timely manner as would any other person or citizen within the State’s jurisdiction.  As a result, . . . we perceive no contradiction between the appli​cability of the state statute of limitations and the assurance that the status of any state claims would not be affected by the Act.


There is no material difference between a promise not to “affect” a claim and one not to “abrogate” it.  In either event, the right continues to exist, but the remedies are thereafter governed by the same rules that apply to everyone else.


In addition, subsection 564m(a), which deals with reserved water rights, uses the identical language as subsection 564m(b) (“nothing . . . shall abrogate”), except that subsection (a) goes on to provide that Oregon statutes of repose with respect to “aban​donment” and “non-use” of water rights would not apply for the first 15 years following termination.  The “nothing . . . shall abrogate” language could not possibly have been meant to bar time-based defenses, because the remainder of subsection (a) would other​wise be superfluous, contrary to governing rules of construction.  See Catawba, 476 U.S. at 510 & n.22.


The Klamath argue that the Restoration Act “restore[d] the plaintiff’s remedy and divest[ed] the defendant of the statutory [limitations] bar,” thereby reviving a claim for damages dating back to 1911.  Klamath CA9 Br. at 38-39; see Pet. at 23-24.  That is not what the Act says.  It provides for the restoration of “[a]ll rights and privileges . . . which may have been diminished or lost” as a result of the Termi​nation Act, subject to vested rights and obligations arising out of the operation of that Act.  25 U.S.C. 
§ 566(b), (d).  There is an essential distinction be​tween the continued existence of a “right” and the continued existence of a damages “remedy” for the prior violation of that right.  The Restoration Act speaks only of the revival of “rights and privileges,” not of time-barred “remedies.”  There is no incon​sistency in recognizing the continued existence of the 1864 treaty fishing right while concluding that time-barred damage remedies against private parties for historic wrongdoing were not “restored” by the revival of the trust relationship between the United States and the Klamath.


This distinction is important, because “extending a statute of limitations after the pre-existing period of limitations has expired impermissibly revives a moribund cause of action” and “essentially creates a new cause of action, not just an increased likelihood that an existing cause of action will be pursued.”  Hughes Aircraft Co. v. United States, 520 U.S. 
939, 950 (1997).  At the very least, Congress must demonstrate its “clear intent” to revive time-barred damage claims before such an outcome will be contemplated.  Landgraf v. USI Film Prods., 511 
U.S. 244, 272-73 (1994).  This concern has particular force here, where the Klamath are seeking to revive punitive damage claims that expired during the Termination Era.  “Retroactive imposition of punitive damages would raise a serious constitutional ques​tion.”  Id. at 281.  There is simply nothing to suggest that Congress intended in 1986 to revive not only prospective “rights and privileges,” but damage claims against private parties that became time-barred during the Termination Era.  Although the “guiding philosophy” of earlier periods of Indian law has now been “repudiated,” “we must give effect” 
to reliance interests based on earlier laws.  South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 357 (1998).


CONCLUSION


For all of the foregoing reasons, the respondent PacifiCorp respectfully submits that the petition for a writ of certiorari should be denied.


Dated this 30th day of June, 2008.


Respectfully submitted,


		Michael Mirande


1028 32nd Ave. East


Seattle, Washington  98112


(206) 328-8499


* Counsel of Record

		Charles G. Curtis, Jr. *

Heller Ehrman LLP


One East Main St.,


Suite 201


Madison, Wisconsin  53703


(608) 663-7460


Joseph H. Fagan


Heller Ehrman LLP


1717 Rhode Island Ave., N.W.


Washington, D.C.  20036


(202) 912-2162


Attorneys for Respondent 


PacifiCorp





� The Klamath rely on a 1917 indemnification agreement between Copco and the Bureau of Reclamation pertaining to a different dam, the Government-owned Link River Dam, and attempt to twist the language of that agreement into a supposed “further indication of the presence of an implied right of action for damages” against Copco No. 1.  Pet. at 21 n.5.  The Klamath have waived any claim for damages resulting from the con�struction and operation of this second dam.  See id. (disclaiming any damage action re the Link River Dam); Klamath CA9 Reply Br. at 9 (“the Link Dam . . . is not involved in this appeal”).  Contrary to the Klamath’s claim, the 1917 agreement for this different dam expired in April 2006 and does not “remain[] in force.”  Pet. at 21; see PacifiCorp, 114 FERC ¶ 61,051, at 27, reh’g denied, 115 FERC ¶ 61,075, at 5, 14 (2006).



� Citations to “PADD” are to the Addendum to Brief for PacifiCorp filed with the Court of Appeals.  Citations to “PSER” are to PacifiCorp’s Supplemental Excerpts of Record filed with the Court of Appeals.



� For the complex history of the FPC’s assumption and early exercise of regulatory authority over Copco No. 1 and the other Klamath River dams (including the imposition of mitigation measures and the reservation of authority to require further measures for fish passage), see Copco, 10 FPC 1561 (1951); id., 13 FPC 1 (1954), pet. for review dismissed, 239 F.2d 426 (CADC 1956); id., 15 FPC 14 (1956); id., 18 FPC 364 (1957); id., 23 FPC 59 (1960); id., 25 FPC 579 (1961); PP&L, 29 FPC 478 (1963), on reh’g, 30 FPC 499 (1963), aff’d and remanded, 333 F.2d 689 (CA9 1964).



� FERC’s relicensing files include numerous submissions by the Klamath and various federal and state agencies addressing fishing and treaty rights issues, a September 2006 ALJ decision addressing various fish-passage feasibility and other environ�mental issues, and a November 2007 Final Environmental Impact Statement addressing various fish-passage options.  The Departments of the Interior and Commerce have announced their intention to invoke their authority  under 16 U.S.C. § 811 to require upstream and downstream anadromous fish passage past Copco No. 1, to be implemented over a number of years.  FERC’s entire relicensing files appear at � HYPERLINK "http://elibrary.ferc.gov/ idmws/docketsearch.asp" ��http://elibrary.ferc.gov/ idmws/docketsearch.asp�.  To retrieve these files, type “P-2082” in the “Docket Number” box and then submit.



� The Klamath argue that this case is different because Copco made various “commitments” and “representation[s]” that its dam would never block fish passage, referring to the 1916 Copco letter to the BIA and the 1917 contract between the United States and Copco for the construction and operation of a different dam.  Pet. at 3, 18-22.  As discussed above, Copco’s 1916 statements came prior to California’s order that it under�take fishery mitigation measures “in lieu of” further attempts at fish passage.  See pp. 5-7 supra.  The indemnification provision in the 1917 Link River Dam contract has no bearing on PacifiCorp’s liability here for all of the reasons discussed at p. 5 n.1 supra.



� See also United States v. Sioux Nation of Indians, 448 U.S. 371, 376-84, 408-24 (1980); Shoshone Tribe v. United States, 299 U.S. 476, 497 (1937); United States v. Creek Nation, 295 U.S. 103, 110-11 (1935) (where federal government failed to protect tribal natural resources—“not improbably because of the un�happy situation in which the other course would leave the allottees and settlers”—the United States thereby “appro�priated” the tribe’s resources and gave “an implied undertaking . . . to make just compensation to the tribe”); Yankton Sioux Tribe v. United States, 272 U.S. 351, 357 (1926) (where tribal resources were unlawfully disposed of and the dispositions had stood for several generations, the “restor[ation of] the Indians to their former rights” would be deemed a judicially “impossible” remedy but United States would be liable in damages for the taken resources); Felix v. Patrick, 145 U.S. 317, 335 (1892).



� It is the element of private reliance on government authori�zations that distinguishes this case from decisions recognizing that damages may be appropriate in certain circumstances for acts of trespass and other unauthorized interferences with federally protected reservation rights.  See, e.g., United States v. Pend Oreille Pub. Util. Dist. No. 1, 28 F.3d 1544, 1546-49 (CA9 1994) (affirming award of trespass damages for flooding of reservation land; FERC license did not “authorize the Utility to flood Reservation land”; the utility had known it had no such right, but chose to flood tribal lands anyway); United States v. S. Pac. Transp. Co., 543 F.2d 676, 697-99 (CA9 1976) (affirming railroad’s liability for trespass damages where its purported easement from the tribe was obtained without the federal government’s authorization; railroad could not obtain immunity through an invalid easement).



� See, e.g., 16 U.S.C. §§ 797(e), 803(a)(2)(B), 803(a)(3), 803(j), 811.  On the remedies available to the Klamath, see, e.g., id. �§§ 823b, 825e-825h, 825l-825p.



� See, e.g., Confederated Tribes and Bands of Yakima Indian Nation v. FERC, 746 F.2d 466, 470-74 (CA9 1984); California v. FPC, 345 F.2d 917, 921-30 (CA9 1965); Nez Perce, 847 F. Supp. at 816 n. 30; PUD No. 1 of Douglas Cty., Wash., 107 FERC �¶ 61,280, at 62,329-62,331 (2004); Washington Water Power Co., 25 FERC ¶ 61,228 (1983).



� There is no cause of action for damages under 16 U.S.C. § 803(c), which merely preserves traditional state-law damage remedies against licensees.  See, e.g., Skokomish, 410 F.3d at 518-19 (collecting authorities).  The Klamath have no such traditional damage remedies against private parties acting pur�suant to governmental approvals for all the reasons discussed above.  See pp. 11-13, 21-23 supra.  Moreover, damages have never been awarded under § 803(c) for injuries to public natural resources, as opposed to damages for trespass onto private or tribal lands (e.g., through flooding).



� The Klamath have never disputed that Oregon limitations law governs if the Termination Act made state law applicable, and that their damages claim would have run under Oregon law no later than ten years from accrual.  See App. A at 9a-10a.
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COUNTERSTATEMENT OF THE


QUESTIONS PRESENTED


PacifiCorp is the corporate successor to private companies that built and operated the Copco No. 1 dam on the Klamath River in California beginning nearly a century ago.  The State of California determined while the dam was under construction that it would be “impracticable” for anadromous fish to pass over or around the dam, and ordered the private owners to undertake various mitigation measures “in lieu of” fish passage.  The Federal Power Commission and its successor, the Federal Energy Regulatory Commission, subsequently em-
braced this approach and have licensed the blockage of fish passage by this dam for over half a century.  In these circumstances:


1. Do the Klamath Tribes of Oregon have an action under federal common law, or implied under the Treaty of October 14, 1864, 16 Stat. 707, to recover compensatory and punitive tort damages against private parties for the actions of earlier generations that were regulated, authorized, and acquiesced in by the federal and state governments, on the theory that the private parties’ predecessors were “deliberately indifferent” to the Klamath’s treaty fishing rights?


2. Are the Klamath “the one Northwest treaty” tribe entitled to a “unique” and “fundamentally dif-
ferent” system of treaty remedies, in the words of their Petition?


3. If the Klamath once had a special damages claim against private parties for the blockage of fish passage by Copco No. 1, is that claim now barred under controlling statutes of limitations pursuant to South Carolina v. Catawba Indian Tribe, 476 U.S. 498 (1986)?

RULE 29.6 CORPORATE 
DISCLOSURE STATEMENT


PacifiCorp’s common stock is held by PPW Holdings LLC, a subsidiary of MidAmerican Energy Holdings Company [“MidAmerican”].  MidAmerican controls the significant majority of PacifiCorp’s voting securities, which also include preferred stock held by unrelated third parties.  No other publicly held company owns 10% or more of PacifiCorp’s stock.  MidAmerican, a global energy company based in Des Moines, Iowa, is a majority-owned subsidiary of Berkshire Hathaway Inc.
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