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PRELIMINARY STATEMENT

Appellant-Respondent, Bank of Hoven, nka Plains Commerce Bank, will be referred
to as the Bank or the Defendant. Respondents-Appellants, Long Family Land and Cattle
Company, Inc.-Ronnie and Lila Long, will be referred to as the Longs or the Plaintiffs.
References to the jury trial before the trial court will be designated as “TR” followed by the
page number of the trial transcript. References to the jury trial exhibits will be referre;d to as
“Exh.” followed by the exhibit number. The Bank, which was the Defendant in the trial
court, appealed the Judgment and Supplemental Judgment entered by the Cheyenne River
Sioux Tribal Court, the Honorable B. J. Jones, Special Judge, on the 25th day of February,
2003. The Longs, who were the Plaintiffs in the trial court, also appealed the Judgment and
Supplemental Judgment entered by the Cheyenne River Sioux Tribal Court, the Honorable
B. J. Jones, Special Judge, on the 25™ day of February, 2003. Therefore, the Bank is
captioned in this appeal as the Appellant on its appeal issues, and is also captioned as the
Respondent responding to the Longs’ appeal issues. Similarly, the Longs are captioned as
Respondents responding to the Bank’s appeal issues, and are captioned as Appellants on their

appeal issues.

JURISDICTIONAL STATEMENT

The Cheyenne River Sioux Tribal Court of Appeals has jurisdiction to hear and decide
the issues presented by the parties in this appeal as provided in Rule 37 of the Cheyenne River
Rules of Civil Procedure of the Law and Order Code of the Cheyenne River Sioux Tribe.
Both the Bank and the Longs timely filed their Notices of Appeal.

STATEMENT OF THE ISSUES

L. Where the jury decided that prejudgment interest should be added to the
damages of $750,000 awarded to the Longs by the jury, did the trial court err
in reducing the prejudgment interest from 10% to 2.7%?



2. Where the jury decided that the Bank breached the Loan Agreement, and that
the Bank’s breach of the Loan Agreement prevented the Longs from
performing under the Lease With Option to Purchase, did the trial court err in
not permitting the Longs to purchase all of their land back from the Bank?

STATEMENT QF THE CASE AND FACTS

1. This case involves 2 225 acres of deeded land located w1th1n the CRST Indian

e e e oo e N e e e

Reservatmn This land has been in the Long farmly for over forty years.

2. Ronme and Lila Long are enrolled members of the CRST ‘and they resxde on
the CRST Indlan Reservatron

3. Long F am1ly Land and Cattle Company, Inc 1s a wholly owned Indlan

i i, e ARt P e A 1 T e S N e e Y

corporat1on Whlch 1s owned 100 percent by Ronme and L1la Long

——

4. Ronnie Long 18 the son of Kenneth Long Kenneth Long, Ronnie Long and

e e e T A Mt M e,

' Lrla Long have lived on the CRST reservation all of thelr hves farmmg and ranchlng Untll

ATy armimindf

his death on .Tuly 17, 1995 Kenneth Lon owned the 2 225 acres of land he owned 49 percent

S e

of Long Family Land and Cattle Company, Inc Ronme and L1la Long owned 51 percent of

Long Family Land and Cattle Company, Inc., and at all tnnes 1t was an Indlan controlled

corporatlonw

5. Kenneth Long nlortgagedqthe 2,225 acres of land to Bank of Hoven to provide
collateral for loans by the Bank to Long Family Land and Cattle Company, Inc. The Bureau
of Indian Affairs guaranteed several of the Bank loans.

6. Ronnie Long inherited the 2,225 acres of land and his father’s 49 percent in
Long Family Land and Cattle Company, Inc. through the will of his father, Kenneth Long.

7. In the spring of 1996 after Kenneth'’s death, eégfé% of the Bank came to the
Longs’ land on the reservation, inspected the 2,225 acres and the Longs’ cattle, hay, and
machinery on the land. The Bank proposed a new loan agreement to the Longs. Discussions

also took place with Bank officers, the Longs, and CRST officers at the CRST offices on the
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reservation. The Bank proposed that the Longs’ 2,225 acres of land and Kenneth’s house

f bew 4 Rnwta m.\y

and the Bank would credit $478,000 against debt owed to the
';m Faverab Lo banle vg! “ f""““‘?__j

Bank, and the Bank wouId sell the 2 225 acres back to the Longs on a contract_for deed vmh

twerrt‘kaD)—yea;s.t@-pagLofﬁ&;e-Lagd The Bank then changed the proposal on the advice of

thelr lawyer and they told the Longs they could not sell the land back to them on a contract

T ang heb e ekt dend Lowg Fanrdy Cond gn ) Caft (G i s om Gadioen cwne d

for deed because they wepe-heélans (Exh 4) In the revised agreement the Bank changed the owhy O
e -
Wwf‘”“;

would be deeded to the Bank,

terms from &%ﬂ%&}.}m&r contract for deed to a two (2) year lease, where the Longs only

had two (2)yearstopayforthe1rland "’6“00 m o WWN A end 2 geans

The agreement prepared by the Bank involved several points: (a) the 2 225 acres of sk T

0) o

land and Kenneth’s house would be deeded to the Bank, and the Bank would credit $478,000 +;;
N

against debt owed to the Bark; (b) the Longs would lease their land from the Bank for a 5.

period of two years, and at the end of the two years they would buy back their land from the
Bank; (c) the Bank would request that BIA increase the guarantee to 90 %, and reschedule
note #98181 over 20 years; (d) the Bank would make Longs a new operating loan of $70,000
to care for their cattle and crops; (¢) the Bank would make Longs a loan of $53,000 to pay off
note #98809 of $17,000, with the balance of $37,500 to be used to purchase 110 calves to be
fed and pastured with the Longs’ calves to increase their income so they could buy back their
land from the Bank; and (f) the Bank would enter into a lease purchase agreement which
would provide that the Longs could buy back their 2,225 acres of land from the Bank at the
end of two years. If the Longs could not buy back their land, they would be out of business.
8. During the discussions concerning the agreement and the drafting and signing
of the written agreement the Bank was represented by its lawyer, however, the Longs were

not represented by a lawyer.
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5. The 2,225 aores of land were transerre o the Barik. The agreement was
prepared by the Bank in two documents entitled (a) Loan Agreement between Long Family
Land and Cattle Co. Inc. and the Bank of Hoven, and (b) Lease With Option To Purchase.
Both documents are dated the same, December 5, 1996. The two documents are part of the

same agreement.

10.  Ronnie and Lila Long and Long Family Land and Cattle Company, Inc.
claimed at trial that the agreement was breached by the Bank in several material respects:
The Bank received a deed to all of Longs’ land, CRP payments, and house proceeds, however,
(a) note #58809 was not rescheduled by the Bank; (b) the new operating loan of $70,000 was
never made by the Bank; and (c) the new loan for $35,500 to purchase 110 calves was never
made by the Bank. The purpose of these new loans was to put the Longs in a stronger
financial position so they could purchase back their 2,225 acres of land from Bank in two
years. The Bank breached these promises of new loans needed to pay for necessary operating
expenses and to purchase 110 calves. As a direct result, the Longs were unable to feed or care
for their livestock during the severe winter of 1996-1997. The Bank knew that the Longs did
not have operating money to move their hay 20 miles to their cattle on their Indian range unit
that needed the hay. The Bank knew that the cattle did not hav'e feed, and that cattle without
feed cannot survive for very long in winter weather. Because the Bank failed to make the
$70,000 operating loan as promised, and did not make an emergency loan to care for the
cattle, the Longs lost 230 cows, 277 yea;lings, and 8 horses. The livestock that died in the
winter of 1996-1997 had a value of $340,000, plus lost calf crops. (Exh. 23)

11. The 2,225 acres and house worth $478,000 was transferred to the Bank, the
Bank received CRP payments of approximately $88,000, and received proceeds from the sale

of the house of approximately $25,000, but the Bank did not make the loans that the Longs



needed. The promised operating loan of $70,000 would have enabled the Longs to move their
hay to their cattle and take care of their cattle during the winter. Failure to make the loan
caused the Longs to suffer losses of $1,236,792. (Exh. 23) The Bank got $566,000 from the
Longs through the deed to the land, the Longs’ CRP payments, and house proceeds, but the
Longs did not get from the Bank what the Bank promised and what the Longs needed.

12. The failure of the Bank to make the loan of $70,000 to pay operating expenses,
and the loan of $53,500 to purchase an additional 110 calves, made it impossible for the
Longs to buy back their land. The purpose of buying the 110 calves was to increase Longs’
income over the next two years so they could afford to buy back their land. The Longs were
unable to purchase the 110 calves, and they lost the income from these calves. In addition,
they were unable to care for and feed the cattle they had, and as a direct result they suffered
substantial losses of cattle. With these losses it was impossible for the Longs to buy back
their land. The failure of the Bank to perform made it impossible for the Longs to perform
and buy back their land from the Bank.

13. At the end of the two-year period the Longs requested a 60 day period to
complete an agreement with investors who would provide the money for the Longs to buy
back their land from the Bank. (Exh. 17) The Bank refused the Longs’ request, although the
agreement provides a period of 60 days to pay the purchase price. (Exh. 18)

14, The Longs kept possession of the 2,225 acres after the end of the two-year
period on December 5, 1998. They had their cattle and machinery on the land. They were in
the process of putting up hay on the land.

15. On May 19, 1999, Bank signed a Notice To Quit as part of the Bank’s effort to
evict the Longs from their land. (Exh. 20) The Notice To Quit shows the descriptiéns of all of

the Longs® 2,225 acres of land. On June 4, 1999, the Bank sent its Notice To Quit to the




CRST Tribal Court. The Bank requested that the Court serve the Notice To Quit on the
Longs to begin the Bank’s eviction process. Without obtaining a Court Order to evict the
Longs or authorizing sale of the land, the Bank sold the Longs’ land. The Longs never gave
up possession of any of the 2,225 acres of land. On March 17, 1999, the Bank sold 320 acres
to Ralph Pesicka. (Exh. 19) On June 25, 1999, the Bark sold the 1,905 acres to Edward and
Mary Jo Maciejewski on a contract for deed, the Maciejewskis took possession of Parcel One,
and the Bank issued a warranty deed to Maciejewskis on Parcel One during this litigation.
(Exb. 21) The contract for deed provides that the Bank is in the process of evicting the Longs
from the land, that the buyers shall have possession of Parcel Two when the eviction is
accomplished, and if eviction of the Longs is not accomplished by June 1* of any year, then
the buyers will have possession on June 1% of the following year.

16. At trial, the jury determined that the Bank breached the Loan Agreement (Jury
Interrogatory Onc), that the Bank intentionally discriminated against the Longs based solely
on their status as Indians or tribal members in the Lease With Option to Purchase (Jury
Interrogatory Four), and that the Bank acted in bad faith when it attempted to gain the
increased guarantee from the BIA as required by the Loan Agreement (Jury Interrogatory
Five). (Appendix Tab 1) The jury awarded the Longs damages of $750,000, and determined
that prejudgment interest should be added to the judgment. (Jury Interrogatory Six)
(Appendix Tab 1)

ARGUMENT AND AUTHORITIES

Issue One: Prejudement Interest:

The Longs moved the trial court to include in the judgment prejudgment interest in
addition to the jury verdict damages of $750,000 in favor of The Longs, upon the following

grounds:




1. The Court instructed the jury in Instruction 10a that if the jury returms a verdict
for the Longs, then the jury must decide whether the Longs are entitled to prejudgment interest.

2. In Jury Interrogatory Six, the jury awarded damages in favor of the Longs and
against the Bank in the sum of $750,000, and advised the Court that prejudgment interest
should be added to the judgment. (Appendix Tab 1)

3. The CRST Law and Order Code does not set a prejudgment interest rate,

however, South Dakota statutes do set a prejudgment interest rate. SDCL 21-1-13.1 provides

that “when prejudgment 1nterest 18 awarded it shall be at the Category B rate specified in

e A i, i taa U N

§ 54-3-16 (10%). The court shall compute and award the interest provided in this section and

s

shall include such interest in the judgment in the same manner as it taxes costs.” SDCL

R4l
21-1-13.1 provides that the Longs are entitled to recover interest ‘amd damages “from the day

that the loss or damage occurred.”

4. The tnal evrdence estabhshed the date when the Longs loss or damage

et A P e s i

occurred. The Bank breached the Loan Agreement as soon as it was signed December 5,

S—1

U Y

1996, by failing to advance the $70 OOO for operating expenses to the Longs as promlsed and

rmtrianr,

by faihnc to loan $37,500 to the Longs to purchase 110 addrtronal cattle as pronnsed The

,,,,,,,,, i, g S B

purpose of the 1oans was to increase the LonUs income to enabie them to buy their land back

e o T s

from the Bank under the Lease With Option to Purchase. (Exh. 7) The Longs would not have

B P e e patseismins —— i b P

T
had the e—a%as?a%phsfe cattle\tosses they expenenced 1_1_° _the $7Q,OOO operating loan had been

JRETRIE

.made by the Bank at the tlme the Loan Agreement was 51gned December 5 because the

i

Longs would have been able to move therr hay 20 rmles to the w1nter pastures to feed therr

livestock when bad wrnter Weather h1t Ronnle Long testrﬁed that 1f the Bank had made the

o

operatrng loan as agreed on Deeember 5 1996 the cattle iosses in January of 1997 would

have been prevented because the cattle would have had feed He also testrﬁed that the loan to
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buy 110 additional heifers would have increased the Longs’ income with more calves to sell
each year. The Longs claimed that the Bank breached the Loan Agreement. These were
questions of fact for the jury to resolve, and the jury resolved these questions against the
Bank.

The Loan Agreement (Exh. 6) and the Lease With Option to Purchase (Exh. 7) were
.both signed by the Bank and the Longs on December 5, 1996. The testimony of Ronnie Long
was clear and uncontroverted at trial. He testified that the Bank breached the Loan
Agreement right after it was signed on December 5, 1996, because the Bank did not make the
loan as promised. The Bank breached the implied contractual covenant of good faith and fair
dealing by (i) failing to timely make a correct application to the BIA to increase the percent of
BIA guarantee, (ii) failing to make the $70,000 operating loan, as promised, to enable the
Longs to feed and care for their cattle, (iii) failing to timely make an emergency loan of up to
540,000 to preserve the Bank’s collateral and get feed to the Longs’ cattle as authorized by
the BIA and 25 CFR 103.22 (Exh. 12), and (iv) failing to make the cattle purchase loan, as
promused. Ronmie Long testified, based on his years of experience caring for cattle, that if the
Bank had loaned him the $70,000 operating money or an emergency protection loan of
$40,000 in December of 1996, he would have been able to move his hay from the fields where
it was baled to the winter pastures where the cattle were located some 20 miles away, and the
cattle would have survived the winter weather. The winter pastures have deep ravines and
wooded sheiter to protect the cattle in harsh winter storms, but the cattle need hay to eat to
survive. Although the Bank agreed on December 3, to loan $70,000 to the Longs for
operating money to feed and care for the cattle, after the Loan Agreement was signed the
Bank refused to loan the money as agreed. The Longs claimed that the Bank breached the

agreement, which caused the death of their cattle, and rendered the Longs unable to perform



under the Lease With Option to Purchase to buy their land back from the Bank. The jury
agreed and decided that the Bank breached the Loan Agreement. (Appendix Tab 1)

Ronnie Long testified that his cattle died in winter storms in January of 1997. (TR
156) He testified that 230 cows and 260 yearlings died. The death losses were verified by the
FEMA inspectors (Exh. 14).

Thus, the evidence is clear that the Bank breached the contracts in early December of
1996, and the Longs’ damages, caused by the Bank’s breach of the Loan Agreement and the
implied covenant of good faith, happened in January of 1997. The losses continued each year
thercafter because the cows that died would have continued to produce calf crops each year
after 1996.

5. Based on the trial evidence, it is clear that prejudgment interest on $750,000
should begin to accrue on February 1, 1997, because that is when the Longs suffered the loss
and damage caused by the Bank’s breach of contract and the implied contractual covenant of
good faith.

6. The Longs claimed damages in the total amount of $1,236,792 (Exh. 23). The
jury awarded damages of $750,000, plus prejudgment interest. Prejudgment interest accrues
at the Category B rate of 10% as specified in SDCL 54-3-16. The prejudgment interest
accrued on the jury award of $750,000 is $453,698:

7. The South Dakota Supreme Court has held that after SDCL 21-1-13.1 was
enacted in 1990, prejudgment interest on damages awarded by a jury to a plaintiff is
mandatory. “Prejudgment interest is now mandatory, not discretionary.” Alvine v.

Mercedes-Benz of North America, 620 N.W.2d 608, 614 (S.D. 2001). Prejudgment interest is

allowed from “the day that the loss or damaged occwred.” Fritzel v. Roy Johnson Const., 594

N.W.2d 336, 339 (S.D. 1999) (quoting SDCL 21-1-13.1).




In this case there was no issue as to when the loss occurred, therefore, the jury did not
have to determine the date when the loss occurred. SDCL 21-1-13.1 provides: “If thereisa
question of fact as to when the loss or damage occurred, prejudgment interest shall commence
on the date specified in the verdict or decision. . . .” However, where there is no question of
fact raised as to when the loss or damage occurred, the date of loss does not have to be
determined by the jury in its verdict.

In this case there was no issue of when the Longs’ damage or loss occurred. The
testimony of Ronnie Long was clear and uncontroverted. The Longs’ cattle died in January of
1997. (TR 156) The Bank did not produce any testimony or exhibits that contradicted
Ronnie Long’s testimony as to the date of the Longs’ loss of cattle.

The verdict form concerning whether interest should be added to the judgment did not
require the jury to determine the date of the Longs’ loss, because there was no question of fact
as to when the loss or damage occurred. Jury Interrogatory Six to the jury, concerning
whether interest should be added to the judgment, was shown to the Bank’s counsel before it
went to the jury. The Bank did not object to Jury Interrogatory Six, and did not request that
the trial court require the jury to determine the date of the loss. Thus, the Bank waived any

e 50 Sep (4 @l ug v Rlgree e

objection to Jury Interrogatory Six. (Appendix Tab 1) Fonsg Gold frat M obje o fin "
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SDCL 21-1-13.1 requires the court, and not the jury, to compute the interest. The ’””"’f ¢
statute provides: “The court shall compute and award the interest provided in this section and
shall include such interest in the judgment in the same manner as it taxes costs.” The South

Dakota Supreme Court has approved the trial court determining the date of loss, and

computing the interest under SDCL 21-1-13.1. Fritzel v. Roy Johnson Const., 594 N.W.2d

336 (S.D. 1999).
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8. As*drscussedﬂbeve Lhere was no issue at trial of when the Longs’ cattle died

(January 15-16, 1996); or when the Bank intentionally discriminated against the Longs solely
on the basis of their status as Indians or tribal members (April 26, 1996); or when the. Bank
acted in bad faith (December 1996, through January 1997). The only issue was whether the
Bank was liable for the loss. The jury determined these questions in favor of the Longs and
against the Bank. Thus, the Bank is liable for $750,000 of the Longs’ losses which happened
from April 1996, through early February 1997. Under the statute, it really makes no
difference on which cause of action the jury determined the Bank liable for such loss. The
jury determined that the Bank breached the Loan Agreement (Jury Interrogatory One), that
the Bank intentionally discriminated against the Longs based solely on their status as Indians
or tribal members in the Lease With Option to Purchase (Jury Interrogatory Four), and that
the Bank acted in bad faith when it switched the cash flows that it sent to the BIA when it
attempted to gain the increased guarantee from the BIA (Jury Interrogatory Five). (Appendix
Tab 1) It is impossible to determine which one cause of action, or perhaps all of these causes
of action, caused the losses for the Longs that the jury relied on to reach its decision that the
Bank is liable to the Longs for $750,000. However, under the statute, it makes no difference.
Once the jury has decided on the amount of the damages, and there is no question of fact as to
when the loss or damage occurred, the court shall calculate the interest “from the day that the

loss or damage occurred, at the Category B rate specified in § 54-3-16” (10%). SDCL

21-1-13.1 (underline added).

9. The Bank argued to the trial court in paragraph 3 of the Bank’s Opposition,
that even though the Longs claimed losses from the Bank’s bad faith, discrimination, and
breach of contract which all occurred before February 1, 1997, and the Longs’ cattle died in

January of 1997, “interest should not start on the date of their loss.” The Bank argued, as to

11



the 260 yearlings that died in January of 1997, that the Longs did not plan to sell the yearlings
until October of 1997, thus the loss of the yearlings should not be recognized until then, and
prejudgment interest should not begin until then. As to the 230 cows that died in January of
1997, the Bank argued without legal authority that the Longs did not intend to sell the cows,
thus, there should be no prejudgment interest added to the judg}nent at all because the cows
Thus, There s wo uttreak ok oM on HY2,600 o S TIV000 Juny wfudif .

died.” This argument is ridiculous. The Bank’s argument violates the facts and the statute.

Prejudgment interest should begin to run when the loss and damage occurred when the cattle

died on January 15-16, 1997. Based on the Bank’s argument, the Bank proposed that
prejudgment interest should only be $123,131.81. The trial court erred when it adopted the  +«. -
Bank’s arguments, and awarded prejudgment interest of only $123,131.81, or 2.7% interest
prejudgment on $750,000 from the date of loss to the date of the judgment.

It is obvious that these arguments and the trial court’s decision ignore the command of
SDCL 21-1-13.1, which provides: “Any person who 1s entitled to recover damages . . . is

entitled to recover interest thereon from the day that the loss or damage occurred. . . .” It is

clear that interest begins on “the day that the loss and damage occurred,” not, as the Bank
argued and which the court adopted, on the day that the Longs planned to sell the cattle. The
trial court ignored the statutory command that interest shall be at 10% from the date of loss.
10.  The trial court adopted the Bank’s argument set out in paragraph 3 of its
Opposition, that interest should not accrue on the loss of the yearlings untit they normally
would have been sold in October of 1997, and that no interest should be added to the
judgment on the loss of the cows because the Longs never intended to sell the cows.
However, the loss of cattle was only one of the causes of the Longs’ damages. The Longs
sustained their loss and damage: (a) when their cattle died on or about January 15-16, 1997,

(b) when the Bank breached the Loan Agreement in early December 1996; (c¢) when the Bank

12
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intentionally discriminated against the Longs as Indians in April of 1996; and (d) when the
Bank acted in bad faith toward the Longs from December of 1996, to February 1, 1997. All
of these bad acts by the Bank caused loss and damage to the Longs, and the losses occurred
prior to February 1, 1997. Under SDCL 21-1-13.1, interest at 10% should begin from the date
of the loss.

The jury decided, based on all of the trial evidence, that the Bank (a) breached the
Loan Agreement with the Longs; (b) intentionally discriminated against the Longs as Indians;
and (c) acted in bad faith toward the Longs. With these bad acts of the Bank determined by
the jury, the trial court should not have given the Bank such a break on prejudgment interest.
The Bank would never loan the Longs money at 2.7% interest.

Taken together, the jury award of $750,000, and the date that the Longs suffered
damage and loss from the Bank’s intentional discrimination in April of 1996; the Bank’s bad
faith from December 1996, to February 1, 1997; the Bank’s breach of the Loan Agreement in
December 1996, and the Longs’ cattle loss January 15-16, 1997, these facts mean that under
SDCL 21-1-13.1 interest should begin to accrue on the jury award of $750,000 at 10% from
and after February 1, 1997. The Longs request that the error of the trial court in calculating
prejudgment interest be corrected by this Court as a matter of law.

The Longs proposed to the trial court the following method of calculating interest.
The Longs again propose the following calculation of interest on the jury verdict of $750,000,
without compounding interest, from and after the date of the Longs’ loss, February 1, 1997, to
the date the judgment was entered February 18, 2003:

$ 750,000 date of loss 2/1/97
10% interest rate Category B, § 54-3-16

75,000 interest accrued 2/1/97 to 2/1/98 (year one)
75,000 interest accrued 2/1/98 to 2/1/99 (year two)
75,000 interest accrued 2/1/99 to 2/1/00 (year three)
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75,000 interest accrued 2/1/00 to 2/1/01 (year four)
75,000 interest accrued 2/1/01 to 2/1/02 (year five)
75.000 interest accrued 2/1/02 to 2/1/03 (year six)
$1,200,000 as 0f2/1/03 p
3,698 After 2/1/03, interest accrues at $205.48 per day #5000 0
$1,203.698 (875,000 + 365 = $205.48) Judgment entered 2/18/03
18 days x $205.48

The judgment should have included prejudgment interest of $453,698, plus the verdict
amount of $750,000, for a total judgment of $1,203.698.

The Bank claims that the statutory interest rate of 10% is too high, however, it is
important to note the similar interest rates that the Bank charged the Longs, as shown on the
promissory notes. The promissory notes with the Longs are listed in the Loan Agreement
(Exh. 6), and are part of the Loan Agreement. The jury determined the Bank breached the
Loan Agreement (Jury Interrogatory Six). The rates of interest shown on the promissory
notes are all part of the contract that was breached by the Bank, and are therefore contract
rates of interest agreed upon by the Bank. Note #98181, which compounds interest on
interest, has a rate of interest of 9.5%; Note #98179 has a rate of interest of 10%; Note
#98809 has a rate of interest of 9.5%; and Note #98262 has a rate of interest of 11.25%.
Some of these notes have provisions for variable rates of interest. All of these promissory
notes are listed in the Loan Agreement (Exh. 6) and are the contract rates of interest. The
average rate of interest on these notes is 10.06%. When the 8.5% interest rate set out in the
Lease With Option to Purchase is factored in, the average interest rate is 9.75%. The Bank
was charging these interest rates to the Longs, therefore, the Bank should not be heard to
complain that 10% interest as set by statute is too high.

This Court could consider all of the various interest rates involved in the Loan
Agreement and the Lease With Option to Purchase, or the Court could simply use the interest

rate set out in SDCL 21-1-13.1, which is the Category B rate specified in SDCL 54-3-16

14




Ay,
s "

(10%). If the Bank had obtained a judgment against the Longs, the prejudgment interest rate
would have been 10%. |

The foregoing facts and authorities support the conclusion that this Court should
correct the error of the trial court and in the interest of justice, include in the judgment interest
of §75,000 per year, which is 10% per annum on the jury award of $750,000, from and after

the date of loss of February 1, 1997. The judgment should include the jury award of
$750,000, and in addition, the judgment should include the interest accrued of $450,000 to
February 1, 2003, plus per diem interest accrual of $205.48 per day after February 1, 2003, to
the date the judgment was entered on February 18, 2003, of $3,698, for total prejudgment
interest of $453,698.
A

11.  The jury decided that the Bank breached the Loan Agreement (Jury
Interrogatory One), that the Bank intentionally discriminated against the Longs based solely
upon their status as Indians or tribal members in the Lease With Option to Purchase (Jury
Interrogatory Four), and that the Bank acted in bad faith in connection with the Loan
Agreement (Jury Interrogatory Five). The jury decided that as the result of the Bank’s breach
of contract, intentional discrimination, and bad faith, the Longs sustained damages of
$750,000, and that interest should be added by the Court to such damages of $750,000.

The jury intended that interest at the statutory rate would be computed by the trial
court. The interest rate proposed by the Bank, and adopted by the trial court, of 2.7%,
violates the decision of the jury that interest at the statutory rate shall be added to the
judgment. An interest rate of 2.7% is not the statutory rate of interest, and it is unfair to the
Longs.

The Bank proposed, and the trial court adopted, interest of $123,131.81 for

prejudgment interest over a period of six years or 2.7%. Prejudgment interest of $123,131.81
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over six years, February 1, 1997, to February 1, 2003, is only $20,521.96 per year, or 2.7%
interest. The Bank does not make loans to the Longs or any other customer for 2.7% interest,
but the Bank proposed, and the trial court agreed, that 2.7% interest was good enough for the
Longs. This low interest rate violates and partially nullifies the jury’s decision. Prejudgment
interest should be calculated at 10% per annum, as proposed by the Longs and as required by
the statute.

Issue Two: _ Respondents-Appellants Longs Should be Permitted to Exercise Their
Option to Purchase on All Their Land:

1. The jury determined in Jury Interrogatory One that the Bank breached the
December 5, 1996 Loan Agreement (Exh. 6) entered into between the Long Family Land and
Cattle Company, Inc. and the Bank.

2. The trial court ruled that the Lease With Option to Purchase (Exh. 7) and the
Loan Agreement (Exh. 6) “were part and parcel of the same agreement.” (See Order dated
1-3-03, p. 10.) (Appendix Tab 17) The trial court ruled that the Loan Agreement and the
Lease With Option to Purchase are related documents under the integrated document doctrine.
See Battery Steamship Corp. v. Refineria Panama S A, 513 F.2d 735 n.3 (2d Cir. 1975).
“The Court must examine both documents to determine if the performance of promises made
within one agreement should be assessed by the promises referred to in the other.” (See Order
dated 9-30-02, p.7.) The trial court held that both agreements, the Loan Agreement and the
Lease With Option to Purchase, were part and parcel of the same agreement.

3. The jury determined in Jury Interrogatory Two that the breach of the Loan
Agreement by the Bank prevented the Longs, from performing under the Lease With Option
to Purchase.

4, The trial court held that a condition precedent is any fact except mere lapse of
time which must occur before a duty of immediate performance by the promissor can arise.
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See Video Update v. Videoland, 182 F.3d 659 (8" Cir. 1999). As the trial court stated, “a
party is not bound to perform a contract in the time frame contracted for if the other party
breaches prior to the required performance or commits an anticipatory breach of that
contract.” (See Order dated 9-30-02, p. 8.) That is exactly what happened in this case, as
determined by the jury. (Jury Interrogatory Two.)

5. The Longs demonstrated at trial, and the jury determined, that The Longs’
performance under the Lease With Option to Purchase was conditioned upon the Defendant
Bank’s performance of the Loan Agreement. Therefore, the Defendant Bank’s breach
relieved the Longs of the obligation to perform under the time frames of the Lease With
Option to Purchase Agreement. Where the Bank immediately breached the Loan Agreement
after it was signed on December 5, 1996, by failing to make the $70,000 operating loan or an
emergency collateral preservation loan, and as a result of such breach, the Longs’ cattle loss
or damage happened shortly thereafter January 15-16, 1997, the two year time frame set out in
the Lease With Option to Purchase December 5, 1996, to December 5, 1998, never began to
run. Defendant Bank’s breach relieved The Longs of the obligation to perform under the time
frame of the Lease With Option to Purchase. Defendant Bank’s breach stopped the time
running as of the date of the breach in December of 1996.

6. The trial court ruled in the Order dated 1-3-03 p. 10, as follows:

In light of the jury’s verdict that the Bank did breach the Loan
Agreement, and this Court’s previous finding that the Lease With
Option to Purchase and Loan Agreement were part and parcel of the
same agreement, the Court must rule against the Bank on the =~
counterclaim for eviction. A party that has failed to comply with a
lease with an option to purchase cannot seek to enforce the agreement
through an eviction action. The jury advised the Court that the Bank’s
breach prevented the Longs from performing under the lease with an
option to purchase. The Court therefore concludes that the Plaintiffs

did not violate the lease with an option to purchase and their option to
purchase remains intact. (Underline added.) (Appendix Tab 17)
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7. Where the trial court concluded that the Longs’ option to purchase their land
“remains intact,” the Longs seek an order of this Court permitting the Longs to exercise their
oﬁtion at this time and purchase all of their 2,225 acres of land back from the Barnk, not just
960 acres. This is what the parties intended and agreed to under the Loan Agreement and the
Lease With Option to Purchase, and the Bank should be held to its contracts.

8. Under the terms of the Lease With Option to Purchase the option purchase
price for the 2,225 acres is $468,000. (Exh. 7, para. A, p. 2.) Such purchase price 1s reduced
under the terms of the agreement, by the net selling price of the house in Timber Lake over
$10,000. (Exh. 7, para. F, p. 3.) The house was sold, and the amount to be deducted from the
option purchase price is $16,478.64. (Exh. 15.) With the house deduction the option
purchase price is reduced to $451,521.36 (468,000 — $16,478.64 = $451,521.36). In
addition, the Lease With Option to Purchase, by its terms, provides that all rent payments
{(Longs’ CRP payments) received by the Bank prior to the purchase of the real estate will be
credited by the Bank against the purchase price of the real estate. (Exh. 7, para. G, p. 3.) The
Longs paid “rent” by assigning their CRP payments to the Bank. (See “Lease Payments,” p.
1.) The Bank received payments of $44,198 for 1997 and $44,198 for 1998, thus, the amount
of $88,396 shall be credited off the purchase price, leaving a balance of $363,125.36
($451,521.36 — $88,396 = $363,125.36). The Bank agreed to such deductions from the
purchase price. 4 7 (ace ot Sgbon fo Duibger. €x.7

The Lease With Option to Purchase also provides that interest at 8.5% per annum shall
accrue on the unpaid balance during the time frame December 5, 1996, to December 5, 1998.
However, this time frame does not apply because the jury determined that the breach of the
Loan Agreement by the Bank prevented the Longs from performing under the Lease With

Option to Purchase. (Jury Interrogatory Two.) Therefore, interest did not begin to accrue
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during the time frame in the Lease With Option to Purchase, because the Bank breached the
agreements immediately after the agreements were signed on December 5, 1996. It would be
manifestly unfair for the Bank to accrue interest on the purchase price during the time frame
December 5, 1996, to December 5, 1998, where the Bank breached the Loan Agreement in
December of 1996. From that date forward the Longs were denied the $70,000 operating loan
and the loan of $35,700 to buy additional cattle as promised by the Bank, which were the very
tools the Longs needed to care for their livestock and increase their livestock income to enable

them to buy their land back from the Bank under the Lease With Option to Purchase.

The trial evidence supports this conclusion. Dennis Huber of the North and South Go T
Dakota Native American Business Development Center, United Tribes Technical College,
Bismarck, North Dakota, testified that he and his assistant, Bret Maxon, were present at a
meeting at the Bank conference room in late October of 1996. He testified that BIA officer,
Stacey Johnston, attended by speakerphone. Also in attendance were Bank president, Dennis
Jensen; and Bank officers, Jim Nielsen and Charles Simon; and the Bank’s attorney, David
Von Wald. Ronnie and Lila Long also attended the meeting. The Longs were not represented
by an attorney. Dennis Huber testified that he and Bret Maxon presented to the group the
cash flow they had prepared which reflected the Loan Agreement and Lease With Option to
Purchase, which were finalized and signed on December 5, 1996. (Exh. 8a) He identified the
cash flow that he prepared as Exhibit 8a. He testified that all parties present at the meeting
approved his cash flow (Exh. 8a) and agreed that the Longs’ operation under the Loan
Agreement and the Lease With Option to Purchase would work. (Appendix Tab 5)

The trial evidence shows that after the agreements were signed on December 5, 1996;
the Bank came up with an entirely different cash flow, which it sent to the BIA by letter dated

December 12, 1996. (Exh. 8.) Dennis Huber and Ronnie Long testified they had never seen
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the Bank’s cash flow before. The Bank had switched and substituted a bad cash flow to the
BIA which showed that it would not work. The BIA rejected the Bank’s letter and cash flow
and requested that the Bank resubmit the application. The Bank never responded to the BIA
and never did resubmit an application to the BIA. The jury determined this was bad faith by
the Bank.

Dennis Huber’s cash flow requires the Bark to provide $40,000 of the $70,000
operating loan to the Longs in November of 1996. (Exh. 8a.) Dennis Huber and Ronnie
Long both testified that this operating money was absolutely necessary for the Longs to
prepare their operation for winter, including moving the hay to the winter pasture where the
cattle were located.

- The Bank breached the Loan Agreement as soon as it was signed December 5, 1996,
by failing to advance the $70,000 in operating costs to the Longs, as promised, to feed and
care for their cattle, and in failing to loan $37,500 to the Longs to purchase 110 additional
cattle, as promised, to increase their income to enable them to buy their land back under the
Lease With Option to Purchase. The Longs would not have had the catastrophic cattle losses
they experienced if the $70,000 operating loan had been made by the Bank after the
agreements were signed in December of 1996, because the Longs would have been able to
move their hay 20 miles to feed their livestock. Ronnie Long, testified that if the Bank had
made the operating loan as agreed, prior to the cattle losses, the cattle losses would have been
prevented. He also testified that the loan to buy 110 additional cattle would have increased
the Longs’ income. Had the Bank advanced the $70,000 operating money to the Longs as
agreed, and had the Bank advanced the $37,500 direct loan cattle purchase money to the
Longs as agreed, the Longs would have been able to feed and care for their cattle and increase

their income as shown on Dennis Huber’s cash flow (Exh. 8a), and would have been able to
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purchase their land back at the end of the two year time frame set out in the Lease With
Option to Purchase. These were questions of fact for the jury to resolve, and the jury resolved
these questions against the Bank.

The Loan Agreement (Exh. 6) and the Lease With Option to Purchase (Exh. 7) were
both signed December 5, 1996. The testimony of Ronnie Long was clear at trial. He testified
that the Bank breached the Loan Agreement right after it was signed. The Bank breached the
Loan Agreement and the implied covenant of good faith and fair dealing: (a) by failing to
timely make a complete application to the BIA to increase the percent of BIA guarantee;

(b) by failing to timely mé.ke the $70,000 operating loan, as promised, to enable the Longs to
feed and care for their cattle; (c) by failing to timely make an emergency loan of up to
$40,000 to preserve collateral and get feed to the Longs’ cattle as authorized by the BIA and
25 CFR 103.22; (d) by switching the cash flows and sending a bad cash flow to the BIA; and
(e) by failing to make the cattle purchase loan, as promised. Ronnie Long testified based on
his years of experience caring for cattle, that if the Bank had loaned him the $70,000
operating money or an emergency protection loan of $40,000 in December of 1996, he could
then have moved his hay from the fields where it was baled to the winter pastures where the
cattle were located some 20 miles away, and the cattle would have survived the winter
weather. The jury agreed.

The trial evidence established the date when the Longs’ cattle loss or damage
. occurred. Ronnie Long testified that his cattle died in winter storms in January of 1997. He
testified that 230 cows and 260 yearlings died. The death losses were verified by the FEMA
inspectors (Exh. 14). Thus, the evidence is clear that the Longs’ cattle damages, caused by

the Bank’s breach of contract and covenant of good faith, happened in January of 1997.
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The jury decided that the Bank’s breach of the Loan Agreement prevented the Longs
from performing under the Lease With Option to Purchase. (Jury Interrogatory Two.) Where
the Bank breached the Loan Agreement as soon as the agreement was signed on December 5,
1996, and the Longs’ losses and damages caused by the Bank’s breach followed in January of
1997, interest of 8.5% should not begin to accrue during the time frame of December 5, 1996,
to December 5, 1998, on the option purchase price as provided in the Lease With Option to
Purchase. As the trial court stated, “a party is not bound to perform a contract‘in the time
frame contracted for if the other party breaches prior to the required performance or commits
an anticipatory breach of that contract.” (See Order dated 9-30-02, p. 8.) Where the Bank
breached the agreements in December of 1996, the time frame in the Lease With Option to
Purchase of December 5, 1996, to December 5, 1998, does not apply. The Bank’s breach
prevented the time frame from running. Such time frame never started running. Thus, the
provision of the Lease With Option to Purchase that requires 8.5% interest to accrue on the
option purchase price during the time frame of December 5, 1996, through December 5, 1998,
does not apply.

9. The jury awarded the Longs damages against the Bank of $750,000 plus
prejudgment interest. The purchase price of the land under the option to purchase is
$363,125.36, and such option purchase price should be allowed to be paid immediately in full
at this time by deducting such amount from the judgment entered in favor of the Longs and

against the Bank. The Longs will file a partial satisfaction of the judgment in the amount of

the purchase price when the Longs receive a deed to the land.

[

e

10.  When the option price is paid in full by deducting $363,125.36 from the
judgment, the Bank should deliver to the Longs a warranty deed to the Longs’ 2,225 acres,

with a policy of title insurance showing good and merchantable title in Ronnie and Lila Long.

22




11, When the Bank received the deed to the 2,225 acres of land, a policy of title
insurance was issued to the Bank, and the Longs paid $1,118.25 in land credit for such policy
of title insurance (Exh. 6). The Bank subsequently sold parcel one of 960 acres to the
Maciejewskis under a contract for deed (Exh. 13), and sold 320 acres to the Psickas (Exh. 19).
When the Maciejewskis entered into &&jﬁor deed with the Bank, the Maciejewskis

Exh. 2 pH
also received a policy of title insurance.” Similarly, when the Psickas purchased the 320 acres,
they also received a policy of title insurance. The trial court concluded, “that the Plaintiffs
did not violate the lease with an option to purchase and their option to purchase remains
intact.” (See Order dated 1-3-03 p. 10.) Thus, the sale of the Longs’ land by the Bank to'the
Maciejewskis and the Psickas was subject to the Longs’ option to purchase, which the trial
court has determined is still intact. When the Longs purchase their land from the Bank at this
time, the Bank, the Maciejewskis, and the Psickas will not be damaged because they have full
title insurance coverage in place to reimburse them for the amount they have paid the Bank
for the land. Or, the Bank could simply pay the Maciejewskis and the Psickas back the
money they paid the Bank for the land. The Bank will not be damaged because the Bank will
have received the full price from the Longs that the Bank agreed to in the Lease With Option
to Purchase.

Where the Longs have elected to exercise their option to purchase and buy back their
2,225 acres of land from the Bank, the Maciejewskis and the Psickas will be repaid by title
insurance, or by the Bank, whatever amount they paid to the Bank for the 320 acres and the
960 acres. The Bank will receive the full price from the Longs that the Bank agreed to.

The CRST Law and Order Code also sets forth a remedy for the Macigjewskis and the
Psickas. In this case, the Bank received title to the Longs’ 2,225 acres of land as a deed in

lieu of foreclosure. In return, the Longs received a Loan Agreement and a Lease With Option
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to Purchase. The jury decided that the Bank breached the Loan Agreement, which made it
impossible for the Longs to perform their option to purchase. The trial court held that the
Longs’ option to purchase remains intact. The Longs have elected to exercise their option to
purchase and buy their land back from the Bank. Therefore, the sale of 1,905 acres by the
Bank to the Maciejewskis and the sale of 320 acres by the Bank to the Psickas was defective,

because the Longs’ option to purchase was still intact, and the litigation was pending.

' CRST Law and Order Code Section L0=t=5-entitled-Saleof Property provides that-—

(Pyaproposed §ale 6F Foreciosed prpperty miist b8 toticed-for-20-days-in-four piblic places on

theReservation;-and-(2)if THe TigHEe Provisions are Hot cornplisd with the satetiay be
declared woid and of no.effect, Section 10-2-6(6) provides that where tenant Longs held over
and retained possession for more than sixty days after the expiration of the lease term,
December 5, 1998, without any demand of possession or notice to quit by the landlord, or its
successor in interest, the tenant Longs shall be deemed to have the permission of the landlord
or his successor to hold over a full year under the same terms and conditions (Lease With
Option to Purchase) as the original tenancy, and such tenants shall not be guilty of an
unlawful detainer for such period by reason of holding over.

The Bank did not serve the Longs with a demand for possession or notice to quit
within sixty days after December 5, 1998, or on or before February 5, 1999. (Exh. 20) The
Bank’s Notice To Quit was not until June 9, 1999. Therefore, the Longs had lawful
possession of the 2,225 acres for another year, through December 5, 1999.

During this period of time, however, the Bank sold 320 acres to Psickas and sold
1,905 acres to Macigjewskis, and the Psickas took possession of and pastured the 320 acres in
ﬂoﬁ March of 1999 on, and the Macigjewskis took possession of and farmed, pastured, and

hayed the 960 acres from and after June 1999. Thus, the Bank and its successors violated the
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lease fights of the Longs in 1999, and the Bank sold the Longs’ 2,225 acres of land to third

parties in violation of the Longs’ right to buy their land back.

CONCLUSION

The Longs request that this Court order prejudgment interest at the rate of 10% on the
damages awarded by the jury of $750,000, not 2.7% as ordered by the trial court. The Longs
request that this Court order that the Longs can buy all of their land back from the Bank, not
© just 960 acres as ordered by the trial court.

Oral Argument is requested because this is a complicated case, and argument may
answer questions and clarify matters for this Court.

Dated this 15™ day of January, 2004,

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

BY: -g/;ﬁéé%(éé’ o~
JAMES P. HURLEY

Attorneys for Appellants-Respondents
818 St. Joe St.; P.O. Box 2670

Rapid City, SD 57709-2670

(605) 343-1040 (phone)

(605) 343-1503 (fax)
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The undersigned hereby certifies that on the 15" day of January, 2004, he served this
original Brief of Respondents-Appellants, Long Family Land and Cattle Company, Inc.-
Ronnie and Lila Long, 4 copies upon Rhea Hall, Clerk of Small Claims/ Appellate Division,
Cheyenne River Sioux Tribe, and one copy upon David A, Von Wald and Kenneth E. Jasper,
by depositing the same in the United States mail at Rapid City, South Dakota, postage
prepaid, in envelopes addressed to said addressees, to wit:

Ms. Rhea Hall, Clerk Mr. David A. Von Wald Mr. Kenneth E. Jasper iy
Claims/Appellate Clerk Aftorney at Law Attorney at Law
P.0O.Box 120 P.O. Box 468 P.O. Box 2093

Eagle Butte, SD 57625 Hoven, SD 57450 Rapid City, SD 57709-2093

which addresses are the last addresses of the addressees known to the subscriber.
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SPECIAL INTERROGATORY ONE TO JURY

Did the Defendant Bank breach the December 5, 1996 loan égreement (Plaintff’s Exhibit
6) between the Long Family Land and Cattle Co. Inc and the Bank of Hoven?
YES 7

NO

(Number of jurors voting yes)
(Number of jurors voting no)

JAS/

Roreperson
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SPECIAL INTERROGATORY TWO TO JURY'

If you found in Interrogatory one that the Defendant Bank breached the loan agreementto .
the Plaintiffs, did that breach prevent the Plaintiffs Long Family Land and Cattle and

Ronnie and Lila Long from performing under the lease with an option to purchase

(Exhibit 7)?

ves T
NO__ ()




SPECIAL INTERROGATORY THREE TO JURY

Did the Defendant Bank ##bent use self-help remedies in an éttcmpt to remove the
Plaintiffs from the land that was subject to the lease with an option to purchase (Exhibit
H? :

ves 0
NO

L,@\/

'ﬁoreperson
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" SPECIAL INTERROGATORY FOUR TO JURY
Did the Defendant Bank intentionally discriminate against the Plaintifts Ronnie and Lila

Long hased solcly upon their status as Indians or tribal members in the lease with option
to purchase. (Exhibit 7)? :

YES_ 7
o O

M’JA%/I/

B e

areperson
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* SPECIAL INTERROGATORY FIVE TO JURY
Did the Defendant Bank act in bad faith when it attempted to gain the increased

guarantee from the Bureau of Indian Affairs as referenced in the loan agreement dated
December 3, 19967 (Exhibit 6)

s ]
vo_()

F’Preperson




SPECIAL INTERROGATORY SIXTQJ URY

If you answered no to Numbers 1,3,4, and 5 you should stop here and not award
damages.

If you answered yes to Number 1, 3,4, or 5 what amount of damages should be awarded
to the Plaintffs?

3750[,000. ©

AGREE 7

DISAGREE O

Should interest be added to the Judgment?

g [
[, -
Q‘WWE%/"

oreperson




. - vy

April 26, 1996

Ronnie Long
Box 272 ,
Timber Lake, S.D. 57656

Dear Ronnie,

“This is an update to my letter written on April 17, 1996. [ had previously talked to you about the

bank foreclosing on the Jand base and the house in Timber Lake,_ The house would be sqld with

the sale proceeds applied to your BIA guaranteed debt, and the land base would be deeded to the
bank and sold back to you on a contract,

There appears to be some difficulties in dealing with this situation in that manner. After talking to
our legal counsel, David Von Wald, the anly way the bank could sell this property back to you
would be for you to secure financing through another financial institution or go through a
government agency guaranteed loan such as FHA, BIA or SBA. thraugh our bank. This is
because of possible jurisdictional problems if the bank ever had to foreclose on this land when it is
contracted or leased to an Indian owned entity on the reservation. '

Please call me at the bank if you have a0y questions on the above matter. We will try to proceed
45 5000 as possidle to secure financing through ane of the above federal 3gencies or you Can try to
secure financing through another financial institution, as these appear 1o be the only ways we
could sell the land base back to you. Thank You!

Sincerely,

Charles Simon, VP
Bank of Hoven
POBox7

Hoven, S.D. 57450

NI T E
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$53,500.00 note. The Bank of Haven wAll have a Lst security interest on all calves and yearlings

Loan agreement between Long Famﬂ'y Land and Cattle Co. Ihc. and tﬁé Béhk ofHé)x}eﬁ,

-

 The Bank of Hoven has received a deed to praperty described in exhibit A attached here to,

through the estate of Kenneth Long. The Bank of Hoven will credit Long Family Land and Cattle
Co. Inc. from the sale proceeds as follows: '

Credit for land $468 000.00

Credit for house ‘ 3 10,000.90
’ ' $478.000.00
- Less State Enhancement payoff $82,447.88°
" Less past due taxes . : $123,314.38
Less attomeys {ees 3 9,340.10
Less title search - $ -473.00
Less title ins $1,118.25
Less payment in full of note #98179 REprfe n $206,566.15
‘Less payment in full of note #2002 BIA S+t $50,301.51
Less payment in full of note 2470 Emogery. Feed meke $5,312.69

Less payment in full of note #1856 (Ronnie & Lila Long) $3,928.56

Less payment in full of note #98262 © /7 Guaratfccd ot AL —$66,669.21

Less pastial payment on note # 98809 DA Gurorpeas ife 007 $34328.26
$478,000.00

The Bank of Hoven will request, from' the BIA, to-increase ;cfge guarantee tg 90% and to

 reschedule note #98181(prin, int. and late charges), over20 years with an annual payment from

crop and yearting sales. Primary security will be cows, bulls and machinery. The Bank of Hoven
will also request a 90% BIA. guarantes on a 370,000.00 annual operating loan. This note will be

“secured by a 2nd lien on calves, yearlings, and a first lien on crops, and will be paid down to

$1.00 annually.

If the BIA. guarantee requests are approved, then the Bank of Hovea will make 2 [oaa to
Long Family Land and Cattle Co. Inc. for $ 53,500.00 to pay off the balance of note # 93809
for approximately $17,000.00, with $37,500.00 to be used to purchase 110 calves

to be feed and pastured with their own calves. The sale proceeds fom wheat, millet, and 10hd
of assorted yearlings will be applied to note #98809 first with any balance to be applied to the




o . .
:"-—vl (_/ .

and will apply those sales to the 55.) 500.00 note ﬁrst

The Bank of Hoven will enter into a lease/purchase option on the approxlma.te[y 2230 acres of - .
land only described in exhibit &, under a separate agresment attached hereto. |

' 7A
Dated this < day of .ly%, 1996

- Long and CattlgLo. Inc.

0y [ Torrs et g 2l

be%//J,cu 4 07co17 ain Thepapin /
. B f Hoven

by %JM Aur
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LEASE WITH OPTION TO PURCHASE

* k * * * ok ok Kk b k ok ok ok ok ko k. ok xRk

This Indenture, made and-eniered into and executed in ‘ o
duplicate this Sth day of December, 1996, by and between Bank of
Hoven, a South Dakota Banking Corporation, P.0O. Box 7, Hoven,

South Dakota 57450, P.0., lessor, and Long Family Land and

Cattle Company, Inc., of P.0O. Box 272, Timber Lake, South Dakota
57656, lessee, WITNESSETH:

That the Lessor in consideration of the rents and covenants
hereinafter mentioned, does hereby demise, lease and let unto the
said lessee, and the said lessee does hereby hire and take from
the said lessor, the following described real estate situated in
Dewey County, South Dakota:

The East Half (E¥) of Sectién One (1)}, Township
Fifteen (15) North, Range Twenty Four (24), East
of the Black Hills Meridian,

The Northwest Quarter (NWx) of Section Twenty Five. -
(25), all of Section Twenty Eight (28}, the East Half
(E¥) of Section Thirty Two (32), the Northeast Quarter
(NEM), the West Half of the Northeast Quarter of the
Northwest Quarter (WHNEXNW), the Southeast Quarter

of the Northeast Quarter of Che Northwest Quarter
(SEWMNEWNWS) , the %West Half of the Northwest Quarter
(WHNW») and the Southeast Quarter of the Northwest
Quarter (SEWNWw) and the South Half (S*) of Section
Thirty Three {33):; and the Southwest Quarter (SW+)

of Section Thirty Four (34}, all in Township

Seventeen (17) North, Range Twenty Five (23), East

of the Black Hills Meridian, 'subject to easements,
reservations and conveyances, 1f any, existing and

of record, '

to have and to hold, the above leased premises untoe the said
lessee for the full term of two (2} years from and after December
5, 1996. ' '

LEASE PAYMENTS:

The said lessee agrees to and with the said lessor to pay as
rent for the above described real estate, the sum of Forty Four :
Thousand One Hundred Ninety Eight Dollars {$44,198.00), per year,
payable in appreximately October or November of 1937 and 1¢%8.
Said payment is a CRP payment which will be payable from the
United States Government to lessee, and lessee agrees Lo assign
said payment to lessor so that lessor may receive sald payment
i i vernment .
directly from the United States Gover Prepared by

David A. Ven Wald
Altorney-at-Law

Bax 463

Horea, So. Dale 57430
Teb (505) 948-2550
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It is understood that the lessee shall not have the riqht:tc
sublet the above described real estate, or any part thereof, nor
assign this lease without the prior written consent of the
lessor.

REAL ESTATE TAXES:

The lessee shall pay the 1996 real estate taxes which become

due and a lien on January 1, 1997, and the 1997 real estate taxes
which become due and a lien on January 1, 1898, before the same
shall become delinguent.

POSSESSION:
The lessee is currently in possession of the above'gescribed
real estate and its possession shall terminate on December. 3,

1998.

"QPTION TQ PURCHASE:

The lessee shall have an option to purchase the above
described real estate during the term of this lease under the
following terms and conditions:

A. The option purchase price for the above described real
estate shall be the sum of Four Hundred Sixty Eight Thousand
Decllars ($468,000.00). '

8. In the event lessee wishes to exercise its option CO
purchase, it must give notice to lessor in writing and pay five
percent (5%) of the purchase price and furnish the remaining
balance of purchase price within sixty (60) days of the date of
any such notice.

C. Lessee shall pay all selling expenses, including
attorney fees, transfer fees, title insurance and any other
miscellanecus expenses, including real estate Laxes.

_ D. Lessor agrees to provide a Quit Claim Deed only,
quitclaiming its interest in the above described real estate to
the lessee, upon receipt of the entire purchase price.
E. Lessor agrees that there is currently a mortgage under
the State Enhancemeat Program which it shall forthwith pay off,

I LT

Traal b
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and additionally it shall satisfy any mortgageé wherein the Bank

of Hoven 1s presently the mortgagee.

F. Lessor now owns residential real estakte in Timber TLake,
formerly owned by Kenneth Long, and has credited lessee’s notes
for $10,000.00. In the evenf,said Egsidential property is sold
for more than 3$10,000.00, lesse¥F agrees to reduce the selling
price of the above described farm real estate any net amount,
after expenses exceeding $10,000.00. In the event said
residential real estate is sold for less than $10,000.00, the
selling price of the above described farm real estate shall be
increased by the net amount, after expenses of less than
$10,000.00. Lessor does not warrant that it will sell said
residential real estate nor is it under any obligation to attempt
to sell the same. In the event it is not sold at the time lessee
exercises its option to purchase, the option price of the farm
real estate shall not be affected. If lessor later sells said
residential real estate, or i1f lessee does not exercise its
option to purchase, any proceeds from the sale of said
residential property will be the Bank of Hoven’s.

@. In the event lessse exercises its option to purchase,
all rent payments received prior to the purchase of said real
estate will be credited against the purchase price of said real’
estate, minus an amount equal to interest at the rate of eight
and one-half percent (8.5%) per annum on the unpald balance of
purchase price from and after December 5, 1956.

INSURANCE:

Lessor will purchase a policy of insurance insuring the
buildings located on the above described real estate against loss
by fire and extended coverage aleng with liability insurance, and
it shall be the responsibility of the lessee to reimburse the
iessor for the cost of all such insurance.-.

WASTE:
lLessee agrees that it shall not commit any waste on the

above described real estate and-shall farm or gra:ze said real
estate in a good and husbandlike manner and shall maintain the

' buildings and fences in a good state of repair, reasonable wear

and tear by the elaments alone excepted, at its expense.
DEFAULT:

That should the lesses fail to pay any of the rent aforesaid




when due, or fail to fulfill any of the covenants herein
contained, and in that event, it shall be lawful for the said  ..v
‘lessor to re-enter and take posseSSLOn of the above rented |
premises and to hold and enjoy ‘the same without such re-— enterlng
working a forfeiture of the rents to be paid, and the covenants.
to be performed by the said lessee for the full term of this
lease and to pursue any other remedy accorded to lessor by law.
In the event lassee defaults under the terwms and conditions of
this agreement, the option to purchase above mentioned shall
terminate upon lessor giving lessee a notice to cure, which
notice is not cured within thirty (30} days of any such notice.

QUIET ENJOYMENT:

The lessor does covenant with the lessee that the lessee
upon paying the rent and performing the covenants aforesaid,
shall and may peacefully and quietly have, hold and enjoy the
said premises for the full term of this lease.

In Witﬁess Whereof, all parties have hereunto set their
hands the day and year first above written. o

LESSOR:

BANK OF HOVEN, a South Dakota

Bankiz? Corporation

(CORFPORATE SEAL)

LESSEE:

LONG FAMILY LAND AND CATTLE
COMPANY —INC.

By: 2{::7 ¢%fd;%1 AL

Its:

(CORPORATE SEAL)

State of South Dakota ) f
County of Potter ) -

Cn this__ S~ —day of December, 1996, before me, the
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undersigned offlcer, personally appeared g eS A/lef/S52 ~

"who acknowledged himself to be thef&hgm“j U’P of Bank of -
Hoven, outh Dakota Banking Corporation, lessor, and that he;r
‘as such seshal U @ , being authorized so to do, executed

the forﬂgOLng instrument for the purposes therein contained,, by
signing the name of the corporation by himself as;é;;gT‘J[

In Witness Whereof, I hereunto set my hand and official

Notary Public

seal.

My Cormmission Expilires:
ﬁm 9‘2{ > ad [

(SEAL]

State“oﬁ South Dakota )
. } ss
County of Potter )

on this 8 ~—— day of December, 1996, before me, the
undersigned officer, personally appeared Roanie Long, who
acknowledged himself to be the President of Long Family Land and
Cattle Company, Inc., a Corporation, lessees, and that he, as such
President, being authorlzed so to do, executed the foregoing
instrument for the purposes therein contained, by signing the
name of the corporation by himself as President.

In Witness Whereof, I hereunto set my hand and official

oo/ A Lo il

Notary Public

seal.

issicon Expires:
_L}LTJQHT‘L} .7- 239/
(SEAL) . | ' |
B!ﬂk\LLﬂSc .




Russell McClure, Supt. | /

s
Pl

December 12, 1996

Cheyenne River Stoux Tribe ' /
Box 590 .
Eagle Butte, SD 57625 ‘ _ Ve

Re: Long Family Land and Cattle Co. Inc. e

'.De-ar Mr. McClure;

The Bank of Hoven is requesting to restructure its curreat BIA guzrantee loan #981381 in the
approximate amount of '$415,000.00 over 20 years @9.25% variable, payable in annual
payments. We would also request an $85,000.00 line of credit for operating expenses. The Bank
would also make a direct loan on a LIFQ basis of approximately $41,000.00 to purchase

110 calves for $37,500.00 and to refinance BIA guarantee note # 98809, afier applying the
oroceeds from 10 hd of yearlings, wheat and mitlet sales. _

This restructing we feel is in the best interest of the borrower to allow them some time to work
through this low cattle market and will lessen the chance for the U.S. Gov't of the Bank
calling the guarantee. The Long's have deeded some real estate to the Bank for credit on their
loans, and are leasing this real estate from the Bank, and with this reduction in debt and a
restructing of the existing debt we feel that the operaticn can cash flow eveq during this low
cattle price cycle and begin to rebuild the financial structure of the ranching operation.

We have enclosed the financial statements and cash flows tosupport tmm

We would request that the guarantee % be increased to 90% on note £98181 and that the
iine of credit be 2 90% guarantee. We hope that you can look favorably on this request to allow’
the Long's to continue ort in their life long ranching operation. '

Thank you. T

Sincerély yours,

Tames Nielsen, AVP

——1

e gy ¥

90529

Pl b anite
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Cﬂzysn.n.z CRI’.UE'L Stoux gmﬁﬁ&:
" CREDIT OFFICE
 P.0.Box5%0
EAGLE BUTTE,SOUTTIDAKOTA 57625
Telephone: 605-964-4000
FAX: 605-964-1180
WATS: 800-831-5975

Dacember 10, 1995

Soim NieTden  “Asst Vice: Pres. -
Bank of, Hoven e

P O Box 777~

Hoven, 8D 57450

Jim,

This is the narrative on the notes to cash flow on Ronnie
Long.

YTEAR 1)

Existing wheat and millet are projected to bring
$12,125 and 97 wheat production te yield $17,500. The
interest subsidy is projected at $22,000, the CRP at
$44,168, We project selling half of his 97 calf
production in Oct 97 (300 at 90% for 270 calves total)
with 135 at $350 for §47,250. Currentc vearlings of 10
head to be sold right away and 320 to be sold in Sep. The
320 in Sept comes from the advance on the 250 head he now
owns plus the 1.0 head to be bought in the 98809 note
payoff. He is projecting selling 40 culls at $300 and
taking the proceads from this sale plus another $300 to
buy back” 46 to kaep his cattle numbers. The calves he
rataine will probably be the heifers and s=ll the steers -
80 that he could run bulls with these and sell bred
heifers instead of the 8 weight yearlings the following
year,

YEAR 2) .

Wheat sales are the same as year one with 200 Acres
at 25 Bu/A and $3.50 per bushel. The interest subsidy is
projected at $11,294 and the CRP at $44,168. This is the
last year for the CRP payment. The cow count is projected o
at 340 head this year, by keeping Ga) Aead of the
yvearlings from the previous vyear (250 owned + the 110
bought less 320 s0ld), with half sold in the fall at 144
head (320 at 90% = 288). The proposal is to advance $280
per head on the 97 calves and buy 100 head-this year For
235 head to sell in Sep at $550. He intends to mell 20
culls in Nov of 97. Hig cow count is now back to 300
head. The 144 to 150 head of heifers that are saved from
thig ¢alf crop are to be added to the herd to make the
cow count in 2000 at 450 head. Selling 20 culls reduces




Ce ot e
WUy

| . the cows to 320 head.

YEAR 3)

' . Grain sales are left the same at $517,500. Interest
t . subsidy at $10,932. No CRP payment this year. The intent
this year ie to add 130 head of bred stock to the 320 for
a total of 450 cows to calve this year with all of these
l calves sold in the fall for $172,125. There would he an
; extensive culling in the fall of 99, with the bred gtock
’ on the place in Oct will be at 580 head (320 head of cows
plus the 144 heifers from the 1997 calf crop plus the 130

' head of bred heifers purchased thig year). There is a
’ sale of 130 head of bred stock projected to be culled
§ that should leave a good young pregnancy tesgted herd of
at least 450 head for 2000 and later years where cull
sales should be ahbout equal to the calf sales in revenue.
With no more CRP, there will be those Acres that cam be
hayed plus the 320 Acres of Alfalfa for a total of about
1630 of hayland. Maciejewski’s will hay this for 50% of
the c¢rop, which would leave Ronnie'’s share at 1,630 tons
of hay. He will need about 600 tons for his own uge, SO
he could sell the 1030 tons. We projected this at $35/T..
The payment on the land acquisition would be $478,000
over a 20 year period at 8.5% would have a payment of
b $50,510. :

This plan shows a positive cash flow of right at 8% all three
yYears with a total positive cash margin of §88,581. Another
congideration is that the cattle numbers have increaged to 450 head
from the now 300 head.

T =

Hope this explains what we tried to do. If you have any
questione please call.

4.

Jghn Temke, CRAT Credit OFficer

S cere
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January 16, 1997

Denrus Huber
ND/SD Indian Business Development Center
Bismarck, N.D. 58504

Dear Dennis,

The Bank of Hoven has received a deed to property previously owned by Kenneth Long, Timber
Lake, S.D. worth $468,000.00 on farm and range real estate and $10,000.00 on a house in
Timber Lake. This value of $478,000.00 has been used to pay off prior real estate debt, taxes,
attorney fees, title fees and bank debt owed by Long Family Land and Cattle Co., Inc., Timber

- Lake, S.D.

Longs are also in the process of receiving a rescheduling of the remaining present BIA guaranteed
debt of $343,874.42 over a 20 year term. They will also be réceiving a BIA guaranteed operating
loan for $70,000.00 for annual operating expenses. Upon receiving the BIA. guarantee shortly,
they will also receive a direct bank loan for $53 ,500.00 to be used to refinance bank debta and
purchase feeder cattle.

These credits and loans would not have been possible without your expertise and assistance. We
appreciate your efforts in heiping the bank secure this [oan package and reduction of bank debt
for the Longs. Please call me at the bank if you have any questions on the above information.
Thank You!

Sincerely, <

MQJM

Charles Simon VP
Bank of Hoven
PORBox7

Hoven, S, 57450




United Céates Department of the aterior

BRUREAU OF INDL‘-\N AFFAIRS
" Aberdeen Arca Office
L15 Fourth Avenue S.E,

T CREMLY REFER TO: Aberdeen, South Dakow 37401
Community Services/Economic Development
MC-305

FEB 14 wer

James Nielsen

Assistant Vice President
Bank -of Hoven

2.0. RBox 7

Hoven, Sguth Dakota = 57625

Lear Mz. Niaslsgen:

This letter is toArecap your conversation with Loan Specialist,
Stacey Johnston on February 3, 1997 and respond to your
December 12, 1997 submittal on the Long Family Land Cattle Co.
Inc.. ' :

Your December 12, 1997 request involved a restructure of the term
guaranty, a new $85,000 line of credit, a LIFO on $41,000 to
purchase livestock, and an increase of the guaranty percentage.
Loan Specialist, Stacey Johnston informed you that this kind of
request would have to be viewed as a modification, which reguires
a more complece application. Modification criteria is clearly
outlined in your Loan Guaranty Agreement and 25 CFR 103.21. This
reference material is the basis for our programs and should be
adhered to when regquesting, modifying, servicing and collecting
guaranteed loans.

We understand the emergency situation caused by the severe winier
conditions. Therefore, we concur with a loan for emexgency
expenses. These expenses should be documented and readily
available to the Agency 3uperintendent. This decision is made
with the intention of preserving collateral. Refer to 25 CFR

‘ 103.22 for further direction and documentation. ,

2 . .

" We will not act on your December 12, 19%% regquests until we
receive a complete application. Under separate cover, we are
again sending a copy of 25 CFR 103

Area Director

ff*PLAHTﬂFFTi




5 CFR Ch. [ (4-1-98 Edition) gureau of Indian Altairs, Interior

gbtaln guaranly or ipsurance of a loan
which othecrwise waould bg made.

{40 FR 12492, Mar. 19, 1975. Redestgmated at 47

FR 13327, Mar. 3, 1882, a3 amedded ac 5T FR

46473, Oct, 8, 19921 -

§103.18 Furnishing additiopal infor-
mation.

The Comrulssioner may requirs ei-
ther the lender or the borrower, ar
noth. to. furnish additiopal {nformation
or justification for 2 loan prior to
issuance of a guacanty certificate or
{nsurance -agreement where Comumis-
sioner approval of an irdividual io-
sured loan s raquired.

4 ﬁ‘tthef assets. Fuil
al, Xy given to the ap-
apagerial ability and expe~

c{ *¢ trides and Indian or-
, where past gperations or s
3 of operations indicate that .
e eakerprise for which fi-
requested is economically
consideraticn will be Ziven
nents for efficient managsa-
12 economic enterprise for
«cing is cequested.
ymumissioner may review ap-
‘or guaranteed loans individ-
adependently from the lend-
dom.
Mar. 19, 1975. Redesignated at 47

£. 30, 1982, as amended 2t 9 FR
3, 1989: 57 PR 48473, Qct. 8, 1992]

§103.19 Approval of guaranteed loans,

(a) Upon 2 lender's approval of an ap-

plication fer 2 guaranteed leoan, the
tender will forwacd the application in
duplicate to the Conunissioner #ith 2
wRequest for Guaraaty'’. The Comrmis-
sioper will approve the application by
fssuance of a “Guaranty Certificate”
which will show the percentage amount
of the loan guaranteed, the prernjum to
be pald to the Commissioner and the
intersst subsidy ta he.paid on the lozn
3 by the United States.
* (b) If the application {s not approved,
H the original will be retwmed to the
lender with an explanation, and 2 copy
frnished the loan applicant.

ran, otherwise available.

formation in an application
wateed or insured loan indi-
the appilcant may obtain
{thout a guaranty or insur-
Jorunissioner may deny the
a guaranty or insurance.

Qce, 8, 1992]

for loaps to refi-
A7, will be approved
Yrannd required due to the
’ _f_t_.ucia.l posicion and if
 [“twantage of the ‘appli-
.Catwrons te refipance loans to
ic enterprise will te accom-

§103.20 Approval of insured loans.

After a lander approves a loan eligi-
ble for insurance in accordance with an
approved iosurance agreement, Gthe
lender will procesd as authorized by
tnanel the agreernent. Applicaticns for in-
inancial and cash flow state- sured loans which require approval by
ured in $103.15{a) (1) through rhe GCommissioner 2as prescribed in
canty of a loan to reflnance _4/ §103.14 will be forwarded {n duplicate to
J:debted_ness #ill he consid- ’ the Commissioner with 2 “Request for
if the lean will result in 2 Insurance’” signed by the lemder. The
ly lower lender’'s Iinterest Commissioner will approve the applica-
1 borrower, or provide a sub- tiom by lssuamce of an ‘‘Insurance
longer term for cepayment Apreement’’. If the application is not
., or decrease the loan-tc- approved, the original will be returned
s ratio of the busizmess teing tg the lender with an explanation.

510321 Modification of loanm agree-
ments.

(a) Guaranteed and insured loans

cations for rednancing loans
ateed or insured andec this
{1l mot be approved for guar-
surance !f, [n the opinion of
Issioner, the submittal of the
a is mogvated primarily to

/ -

may be modifled with the apprqva.i af
the parties to the original loan agree-

ment. Madification of guaranteed lgans
and those insured loans which required

§103.22

Commissioner approval, 'rec{uj_res the 50

Commissioner’s approval only if the
modification {nvolves: S

ules, . ]
(2) Changes in the prime securlly,

(3) Change of lnterest rate,

(4) Change in the use of loan funds,

(5) Increase in the principal amoqunt
of a loau, exceps as provided in §103.22,

(5) Change of the plan of operation.

{7) Amendment or changes in the or-
gunizatlon papers of the borrower,

(8) Changes in partmership agree-
ments, aad

(9) Change [n the locasion af an en-
terprise.

(») Lenders making insured loans
which under the provisions of an ap-
proved insuraace agreement do not re-
quire Commissioner approval shall use
prudence in approving requests for
modifications ¢f loan agreements and
follow the lender's custornary proce-
dures and practces which are used im
connection with noninsured loans made
by it. Modiflcations are ko be {1 com-
pliance with the provisions of §8 103.13,
103.14, and 103.24¢. Lenders malking in-
sured loans under the provislons af
such zn insurance agrsement snall no-
tify the Cornmissioner not later than 20
days after approvel of 2 modifteation of
such insured loan. Modifications of the
organization papers’ of corporations or
cooperative associations and partoer-
ship agreements and plans of operaticn

which originally required Comunis-

siomar approval, require approval by

the Comunissioner upon modification.

]
§103.22 Protective advances-

When provided for 1o 2 loan agree-

- ment, and subject to the limitations on
the amounts and terms of loans as pro-
ided iz §§ 103,13, 103.14, and 103.24, lend-
ars may advance, for certain purposes,
up to 10 percent of the amocunt foc
_which =2 guaranteed or insured loaz
- griginally was approved. Il the bor-
rower 1s unable Lo provide the funds or
refuses to do so, an advance may be
made {or purposas necessary and proper
for the preservation, malntepance or
repalr of the property purchased with
or glven to secure the loan; for accrued
raxes, special assessments, ground and
water rents, and, hazard and Uabllity
insugrance premicms; and, for any other

291

2rmean

(1y Change of the repayment sched-
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§103.23

purpose necessary for the protection of
the interest of the lender or borrower.
The additional advance will be charged
against the borrower. Repayment of
the protective advance shall be auto-
matically guaranteed or insured at the
same percentage rate as applied o the
original amounc of the loan upoon the
Commissioner’'s receiving notice from
rhe leader that an additional amount
has been advanced with a statement as
to the necessity and purpose(s) of the
advance. Such documentation shall be
furnished along with the premiwm for
the additiopal amount pursuaat %o
§103.43(b). The amount of auy addi-
tional advance shall be scheduled for
repayment proportionately over the re-
maining installments of the unpaid
principal balance of the loan. The in-
terest rate charged on protective ad-
vances a3 provided for in this section
will be determined in accordance with
the provisions of §103.41.

§103.23 Increase in principal of loans.

(a2) Borrowers requiring additional

funds may apply for an increase in a
guaranteed or insured loan with the
same lender. Applications to increase
the amount of guarantzed and insured
loans which originally were approved
by the Commissioner, require his ap-
proval upon increases in arnounts.
Lenders making insured loans which
under the provisions of 2o approved in-
surance agreement which did not re-
quire Commissioner approval, may 2p-
prove applications for an incresase in
the principal of such loans subject tO
compliance with the limitations con-
tained in §§103.14 and 103.2¢. Such in-
sured lenders shall immediately notify
the Commissioner upen approval of 2o
{ncrease in the principal of a loan and
remit the premiwm on the increase pur-
suant to §103.43(b).
(b) The application f{or an increase in
the amount of 2 loan must show the
reasons why an increase is needed, the
amount and purpeses for which the
funds will be used, and the repayment
schedule. If the flnancing Involves an
pconomic enterprise. the appliczticon
must he accompanied by the informa-
tlon required {n §103.15(a)i} through
(17} of this part.

(¢} The Interest rate to be charged on
principal increases will be determined

25 CER Ch. | (4-1-98 Edition)

in accordance with the provistons of

§103.41. . :

(40 FR 12492, Mar. 19, 1975. Redesignated at 47 -

FR 13327, Mac. 30, 1962, as amended at 37 FR
46473, Qct. 8, 1892)

§103.24 Maturity.

The period of maturity of guaranteed
and insured loans will be determined
according to the circumstances, dut
may not extend beyond 30 years {rom
the date of che first advance. All matu-
rities will be consistent with sound
business practices and customs of lend-
ers i, the area.

§103.25 Amortization

all loans shall be scheduled for re-
paytnent at Lhe earliest practicable
date cousistent with the purpose(s) of
the loans and the repayment capacity
of the borrowers. Lenders will require
amortization {n accordance with cus-
tomary practices in the area for loans
for the same purposes. Loan payments
may be scheduled for repayment either
‘montaly, quarterly, semi-annually or
annually. Balloon installments shall be
avoided. '

§103.26 Prepayments. ]

Borrowers whose loans are guaran-
teed or insured under this part 103 shall
tave the right to prepay all or any pact
of the lndebtedmess at any time with-
out penalty unless otherwise provided
for in the loan agreement. Lenders and
borrowers may agree thalb prepayments
applied to the latest loan installments
may be reapplied fo current {nstall-
ment{(s) to cura or prevent any subse-
quent default. The Comumissioner shall
be notified promptly by the lender
when payments are made in advaace of
the due dates.

§103.27 Amount of security.

Lenders will require borrowers to
give security, if available, up to an
amount adequate to protect the loan,
without consideration of the guaranty
or insuranca. The lender shall itemize
and describe the coliateral given as se-
curity as described in 56 103.15¢a)(5) and
(10) of this pact.

(40 FR 12492, Mar. 19, 1975, Redesignated at 4T

FR 12321, Mar. 30, 1982, as amended at 5T FR
46473, Oct- 8, 1992]
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12/01/98

Stéve Hageman, CEO
Bank of Hoven
P.0.Box 7

Hoven SD 57450

Dear Steve:

This letter is a request for 2 60.day extension on the land that Ronnie long has deeded to
Bank of Hoven. [ have 4 possibilities of refinancing and paying the debt off against the
land that the bank holds the deed on. This will allow me the necessary time to try and”
secure financing for this endeavor. [ have a bank interested and will be looking at the
land in the next day or two. [ also have been working en investors and have a individual
out of Nebraska that is interested and this will allow me time to work out the necessary
details to make this a reality.

Ronnie Long
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PAY (805) G4A-7198

T0 .Ié}m Lemka or Harlevy E’mﬁcrson DATE __ 12-7-98 REC?;VED
Frod- Chrarles Simonm, BOH poFPacks_1_ U 4 g%
— CRST Thigy

Cougr A

COLYENTS/ACTION__ This leccer w1l norify you and Romnie Tang that thera

will be no extension of time frem the December 5, 1998 deadline for

option to purchuse. Posse:.s:icn of this property v lessee.’ Long

 Family Land and Cattle ComP&i?l Inc., will terminate op December 5,1998-

REPLY REQUESTED:  YES ( ) WHEN:

. -_D ROX 7 = Hrowmn Lottt Naleats STALN - Decne JS08 OAS 3

Lz 2L P

No ¢
A Lak RS b e LV e ek dy o S M LB

The informatieny crucaived in chis Facsindly message is lagally privileged -
U B P Y - - v)-‘.. - - - am . ot b
or entilfty zbeve. If the roader of this cessage iy woC the incended

it enr  wae s berulne perd Fled rhar ere AT cwominarion cAfzreihorsan -
gy of this telecopy is sixictly prohibited. IE you bxes zecelved this
talacopy in arror, plaasa {rmediately cotify us by talaphooe and zeomm cthe

OfLELIL mOSTage CQ US A€ NG AQQTEsS Delow via Cha U.d. Bostal Service.
TIANK TCO! &
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__Bank of Hovep, & Corpgratiga, FQ.Bax i ‘ .
e e GTETUGT : af" Portai ; —_— —

Councy, State of Souzh Dakoras for and in considaration of

A ST (D (e o bt o it 0 et s e o i Dollars,

comvey_ and quit cluim___ tRalpb H Pwsicka Jr. ond Norma J..
grantae = of, Timher Ytake 8D . . 2. 0. all intarast i the following dezeribed reul
in the Stats of Sowlh LDukota:

_Forcy Nina Thausand 9ix Aundred Nollars aad
Pesi'c-.ka R the

estaty it the County of Deswey

Saxt Half af Scanion Ona, Townaship Fiftcen, Range Iweanty Fourx
(E% 1~15-24) Dewey County, South Daokoza.

Transfar Fae

5£50.00 fl‘ . -
,\-
Dated this 17c¢ch day of Hxcch 19 99
Bank &F F{‘an-d7."L Cozporation
P 7
LCHT4
STATRE OF SOUTIT DAKOTA .S"I"AT.E' OF SOUT)T DA.FCOTA }
.- .
County of /6?4‘,:574.. i"“' Comety of .22 trex
OFFICE of REGISTER of DEEDS On this the 2T day of HMazen 1983 lufars

mg Rancy K, Rausch, A .Noc:.n:y Public thy wrdersigned

Filsd for racord the HRded dazy of
777 aneh 19 -t ., office, peryonclly appeared 3‘5"3.‘\_3 Heinext -

G o'clock and .0 Minter e M.

and recorded in Rook _ 377 _. of Deedy

W-PG'-Q'!_LLCZ.._. hmmmmaraa:ufm@proumwbcﬁmpﬂm_m
subserifed to the within ingtrumeond end acknowl

TEITLRE
O‘Cgmdjfﬁw_/z& edged that e mm&cd&caamfm—thdpurpcsu theran
a:gwt-a'r' Daeds. bodred.
2 of Dac m_?n witness whereof | hercaua se hand and offictal seal
2 KK /.
TFer ‘a0 Deprcty. . \ﬂamc'*& ol erlr D+

A Wotacy blic -

;o rad by DNa e (B a -
& of Hoven o L i . . mhoﬁﬁ@ﬁ-ﬂn <ci .
g. Hoven, SD 57380 .- ey Nakary pmxc,ponea ,;u{uz.

Phone 805-948-2218 My commission Pl — g ponEpier APAIE TV A0
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_ DAVID A, VON WALD
ATTORNEY-AT-LAW -
P.O. 80X 483

HOVEN, SOUTH DAXOTA 57430 .

Tefephane: (E05) 948-2550
Fax (8C5) 5482238
EMail: dvonwald@suilybuttes. net

June 4, 1993
' DEPOSITION

EXHIBIT
ﬁ/iw-
il T

THHGAD J 3004304401

Cheyenne River Sioux Tribal Court
Attentien: pale Charging Cloud
P.O. Box 120 | '

Eagle Butte, South Rakota - 57625

Re: Bank of Hoven v. Long Family Land & Cattle Co., Ipc.
‘Dear Mr: Charging Cloud:

Enclosed please find a Notice to Quit which I would like
servad on Long Family Land & Cattle Co, Inc., Rennie Long,
President. Send your Return of Service with your billing to my
office after service has 'been completed. I would appreciate it
if you would serve it immediately. Thank you.

313‘ rely,
David A2 Von Wald

DAVW/3h
Encl.
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NOTICE TO QUIT

TQ: Long Family Land § Cattle Ca., Inc. and
Ronaie Long '

Notice is hereby given and demand made by Bank of Hoven to
Long Family Land & Catrla Co., Inc. and Ronnie Long that you
must immediately quict possession of the real estate described
below and Lo remove all cattle or other livestock owned by you
Nocxce‘fgﬂfurther given that Bank of Hoven intends to ssek the
~damages set out by SOCL 21-3-8 in the event you do not
immediately terminate your possesqlon of the roa7 estace.

The East Half (En) of Section One,'Townshlp
Fiftean North, Range Twenty-four (1-1S5- 24),
East of the Black Hills Meridian: '

The Northwest Quarter (NwWwk) of Section
Twenty-five (25), all of Section Twenty~ elght
(28}, the East Half (£%) of Section Thlrty—uwo
(32}, the Northeast Quarter (NENW], the Wast
Half of the Northeast Quarter of the Northwest
Quarter (WHNEMNWK}, the Southeast Quarter

of the Northeast Quarter of the Northwest
Quarter (SEMNELNWM), the West Half of the
Northwest Quarter (WhNW4) and the Sautheast
Quarter of the Northwest Quarter (SEMNWNK)

and the Souch Half (Sk)of Secrtion Thirty-thres
(33); and the Southwast Quarter {(SWs) of
Section Thirty-four (34), all in Township
Saventeen (17} North, Range Twenty-five (29),
East of the Black Hills Meridian, subject to
easements, reservations and convevances, if
any, existing and of record, all in Dewey County, SD.

Dated this 1%"" day of May, 1995.

BANK OF HOVEN

By: steve)udgeman,

Q£; Its Presidenc
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CHEYENNE RIVER‘SIOUX TRIBE |

CERTIFICATE OF SERVICE

I the undersigned CRST Tribal Officer recelved and served the

NOFICE TO QUIT. for Long Famil and & Cattle Co.on this {( day
0f__ A~ 1999 't fj)g“ @at 7‘:,“ e L _atd ,SD e,
Lag 59429;;14o~f <:3 [)-;Z |

_DﬁICER CHEYENNE RIVER SIOQUX TRIBE

CASE INFORMATION

Letter of request from David A. Von Wald, Attorney At Law., P.O.
Box 468, Howven, SD 57450

>’<Y/}//7'f wf7//,{

RESIDENCE -~ Timber Lake Area

%fj;?wed and.app vQ for service : /
/ \;,J . [r i3 /0%

o
ezé%ﬁ“ﬁluéspfﬁce/”thﬁéf Jﬁage Date /approviEd
/ :

/

WLill be billed for $20.00 upon proof of-service. Please return
the Certificate of Service to the Court Administrator
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CONTRACT _FOR DEED .

**********i’**-

. This Agr=ement made and entered into and executed in
duplicate. thls 25 -day of: JuQe, 1999 by and between Bank of
Hoven, a South Dakota Banklng Corporatlon of P.O. Box 7, Hoven,
South Dakota 57450, Seller, and Edward Maciejewski and Mary Jo
Maciejewski, husband and wife, as tenants in common and not as
joint tenants, of HCR 64, Box 6, Timber Lake, South Dakota
57656, Buyers, WITNESSETH: 3

That for the consideration hereinafter named, the Seller
has sold and does hereby agree to convey to the Buyers, by good
-and sufficient Warranty Deed, free and clear of all taxes,
‘liens, and encumbrances, except as hereinafter provided, the
real estate situated  in Dewey County, South Dakota, described as
follows: ‘ - o

Parcel Qne:

The Northwest Quarter (NW4} of Section Twenty Five
. (23), all of Section Twenty Eight (28), and the
o the Southwest Quarter (SW) of Section Thirty Four
et (34), all in Township Seventeen (17), Range Twenty
Five, East of the Black Hills Meridian:

Parcel Two:

The East Half (E%) of Section Thirty Two (32), the
East Half (E%), the Soukthwest Quarter (SW%}, the
South Half of the Northwes:t Quarter (SkNWX), the
Northwest Quarter of the Northwest Quarter (NWWNW),
the South Half of the Northeast Quarter of the
Northwest Quarter (SKNEKNWH), and the Northwest
Quarter of the Northsast Quarter of the Northwest
Quarter (NWMNEWMNW) of Section Thirty Three (33),
2ll in Township Seventeen (17), Range Twenty Five
{25}, East of the Black Hills Meridian:;

all subject to easements, reservations, and convevances if
any, existing and of rescord,

upon the terms hereinafter stated, and the Buyers do hereby
_ agree to purchase sald real estate from the Seller, at the
P price, in the manner, and upon the terms hereinafter set forth.
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. PURCHASE PRICE:

The purchase price for the real estate described in Parcel ..
One above is Two Hundred One Thousand $Six Hundred Dollars
($201,600.00), and shall be paid as follows, to-wit: The sum of
Forty Thousand Three Hundred Twenty Dollars ($40,320.00) shall
be paid as a down payment, upon the executlon of this contract
and the remaining balance of purchase price in the amount of One
Hundred Sixty One Thousand Two Hundred Eighty Dollars
($161,280.00) shall be paid in ten (10) equal amortized annual

‘installment payments, with the first such installment payment

due and payable on March 1, 2000, in the amount of Twenty Three
Thousand Two Hundred. Twenty Nine and 59/100 Dollars’

{$23,229.5%8), and thereafter the sum of Twenty Two Thousand Two
Hundred Twenty Nine and 5%/100 Dollars ($23,229.59) is due and

: “payable on the first -day of March in each succeeding year until

st

the final payment of Twenty Three Thousand Two Hundred Twenty .
Nine and 354/10Q ($23,229.54) shall be due and payable on March
1, 2009. The deferred balance of purchase price in the amount
of One Hundred Sixty One Thousand Two Hundred Eighty Dollars
($161,280.00) shall draw interest at the rate of 7.75% per
annum, upon the balance thereof remaining unpaid from and after
June 25, 1999, interest being included in the above mentioned
installment payment, all according to the schedule thereof
hereto annexed as Schedule “A”, and by this reference thereto
made a part hereof.

The purchase price for the real estate described in Parcel
Two above is the sum of One Hundred Ninety Nine Thousand Five
Hundred Dollars ($199,500.00) and shall be pavable as follows:
The sum of Thirty Nine Thousand Nine Hundred Dollars
($39,900.00) as a down payment shall be paid upon Buyers
obtaining possession of Parcel Two, and the remaining balance of
purchase price in the amount of One Hundred Fifty Nine Thousand
Six Hundred Dollars ($159,600.00) shall be paid in ten ({10)
equal annual amortized installment payments with the first such
payment due on March 1, after the year Buyers obtain possession
for the crop year, and thereafter an equal annual amortized
payment snall be due on the lst day of March in each succeeding
year, until the full purchase price has been paid. The deferred
balance of purchase price in the amount of One Hundred Fifty
Nine Thousand Six Hundred Dollars ($139%,600.00} shall draw
interest at the rate of 7.75% per annum, upon the balance )
thereof remaining unpaid from and after the date of possession
of said real estate.
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¥ TTEMIZED PURCHASE PRICE: .

It is agreed between the parties hereto that the

' depreciable assets located on Parcel One are sold for $18,050.00

and on Pgrcel Two for $22,.684.00.

PREPAYMENT:

The Buyers 'shall have the option or prLVLIege of making
payments in advance on either purchase prlce or interest, at any
time, and in any amount.

POSSESSION DATE:

. The Buyers shall be entitled to possession of Parcel One
upen the payment of the down payment, and shall be entltled o
possessmon of Parcel Twa whenﬁtha .current-léssee quitsi
possession of’ the real- estate, either voluntarily or ;? -
lnvoluntarlly. "It is speCLrlcally understood that Long Famlly
Land & Cattle Company, Inc., is currently grazing cattle on
Parcel Two, and Rhonda Long is living in a house locafed on
Parcel Two and that the_Bank of Hoven 1s in the process of
EVlCtlng the lessee and Rhonda Long from said real estate. Due
fLo the uncertainties of litigation, it is impossible to
accurately predict when the lessee shall be evicted from the

.real estate, “But that upon either eviction or wvoluntary

surrender of tha real estate, by the past lessee, Buvers shall
be entitled at that time to possassion of sald real estate or if
eviction is not accomplished prior to June 1°% of any year, then
Buyers shall be entltled to pOSSESSlOn by June 1st of the year
Iollowzng eviction.

MINERAL RIGHTS:

—

A1)l right, title and interest which the Seller now has and
holds in and to all oil, gas, and other minerals in and under
said real estate, of every nature, are sold to the Buyers as
part of the property sold under this Contract for Deed, for the
consideration hereinbefore named, and shall pass to the Buvers
by virtue of the Warranty Deed hereinafter referred to.

TAXES:

The Seller will pay the first half of the 19393 real estate
taxes and the taxes for all prior years for Parcel One, and the
Buyers shall pay the second half of the 139339 real estate taxes
for Parcel One, which become due and a2 lien on January 1, 2000,
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fhand the taxes for all subsequent years before the same shall
become dellnquent. : : :

ooy
hS

FARM PAYMENTS:

The Seller shall be entitled to keep one-half of the
agricultural subsidy payments or any other governmental farm
payment for the year 1999 for Parcel One, and the Buyers shall
be entitled to receive the remaining one-half.

. PARCEL TWO:

In the year that Buyers obtain possession of Parcel Two, for
the crop year, {which is defined as prior to June 1°*° of any
year) the Buyers-shall receive all government payments. -
attributable to that- year and pay the real estate taxes
attributable “to-that year and the taxes for all subsequent
years. Interest on the unpaid balance shall then commence on
the date of possession of Parcel Two.

MACHINERY:

Currently Long Family Cattle Company, Inc., or Ronald Loag;
has machlnery located on some of the above described real
estate, and Seller, or 1its agent, or agents, shall be entitled
Tto enter upon the real estate for the purposes of removing any
machinery owned by Long Family Cattle Company, Inc., or Ronald
Long.

TITLE INSURANCE AND WARRANTY DEED:

The Seller shall pay' the costs of a policy of title
insurance, and that when the full purchase price, together with
all interest and taxes have been paid in full, the Seller shall
make, execute and deliver to the Buyers, a good and sufficient
Warranty Deed conveying said real estate to Buyers. Seller
shall also pay the transfer fee.

TIME OF ESSENCE:

The time of payment of said annual payments of purchase
price, together with principal and interest, along with all
taxes, shall be considered as of the essence of this contract
and that a failure to pay such purchase price, interest or taxes
befora they become delimquent, shall constitute a default in the
terms and conditions of this coatract, and thereupcn the Seller

L may, at its option, declare the full amount unpaid under this
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. contract to be due and ?ayable forthwith, and may, at its'

option, procead to forecloss this contract, or to pursus any .
other remedy accorded to it by law.

BINDING EFFECT:

All of the covenants and agreements herein contained shall
extend to and be obligatory updn the heirs, personal '
representatives, successors and assigns of the respective
parties hereto.

IN TESTIMONY WHEREOF, all of the parties have hereunto set
their hands and seals this day .and year first mentioned above.

SELLER:
BANK OF HOVEN, a South Dakota

Banking Corp 5& ion,
i / _[;’f
By: e o mmamme

Tts Preéldenw7

BUYERS:

rd I o

Edward MaClejewSkl

)( }ﬂ{)m /b ZM[ ) am@b r

Mary Jo Maciejewdki |

State of Scouth Dakota )

} ss
County of Potter
On this ,QS}kday of Tene , 1999, before me, the

undersigned officer, personally appeared Stephen A. Hageman, who
acknowledged himself to be the President of the Bank of Hoven, a
South Dakota Banking Corporation, and that he, as such
president, being authorized so to do, executed the foregoing
instrument for the purposes therein contined, by signing the
name of the corporation by himself as President.

In Witness Wherecf, I hereunto set my'hanq; d official

seal.
Z. /”jé// _
My C07m75510n Expires:. Notary Public
200y .
(SEAL)

;g

(.-: S ,' "5.

BREMT HEINERT

_@m&mm@m @::
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Scate of South Dakota )

} ss
County of Potter Yo
On this LQS4A' day of Juae . 19939, before me, the

undersigned officer, personally appeared Edward Maciejewski and
Mary Jo Maciejewski, Buyers, known to me to be the persons whose
names are subscribed to the within and foregoing instrument and
acknowledged that they executed the same for the purposes
therein contained.

In Witness Whereof, I heraunto set my hanq

Pa

nd official

»

Notary .Public

seal?

My Commission Expires:
hj1/;ch

RSP R AR R Ly b
ZNT HBINERT

(e,

,% Prepared By:  David A. Vor Wald, Attorney
m s Address: ?.0. Box 448
. - ’ j Hoven, South Dakata 57450

I Lty Telephone: (605) 948-2550
MR Saa e S aana Fax: (605) $48-2236
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06-25-1959 % AMORTIZATION SCHEDULE *+
- e ( Actual/36s5 ) . Page 1 -
© - Payment # | Date | Interest | Principal | Balance

10 | 06/25/99 | 7.750% | $161280.00 | . $161280.00

1 03/01/00 8561.10 14668.49 146611.51

YEAR 2000 8561.10 14668.49 146611.51

2 03701/0% 11362.39 11867.20 | . 134744.31

YEAR 2001 11362.39 11867.20 134744.31

3 03/01/02 10442.68 12786.91 121957.40

YEAR 2002 . 10442.68 12786.91 121957.40

4 03/01/03 9451.70 13777.89 108179.51:

. YEAR 2003  9451.70 13777.89 108179.51

5 03/01/04 8406.88 14822.71 93356.80

YEAR 2004 8406.88 14822.71 93356.80

6 03/01/05 . 7235.15 - 15994.44 77362.36

YEAR 2005 7235.15 15994 .44 77362.36

7 03/01/06 5995.58 17234.01 60128.35

YEAR 2006 5995.58 17234.01 60128.15

8 03/01/07 4659.95 18569 .64 41558 .71

YEAR 2007 4659.95 18569 .64 41558.71

9 03/01/08 3229.62 19999.97 21558 : 74

YEAR 2008 3229.62 19999.97 21558.74

10 03/01/09 1670.80 21558.74 0.00

YEAR 2009 1870.80 21558.74 0.0c
Payment. Amount S 23229.59
Finmal Payment Amount §  23229.5¢

SCHREDULE "A"
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S a
‘Plains Commerce Bank, a South Dakota Baaking Corperatiom, formarly known as Bank of Hoven . grantor. : o o . =%
of B.0. Box 7, Hoven,' Potter ‘C-ounty,sta.te of South Dakota $7450. ‘ for and in consideration of
' for & good and valuable consideration, and One Dollar ($1.00}, THMR,

GRANTS, CONVEYS AND WARRANTS TO Edward Maciejewski and Macy Jo Maciejewski, hushand and

wife, a3 ioint tenants with the rieht of sycvivership and pat A% ranants in common
grantea.. 3, of __HCR 64, Box 6, Timher lake, South Dakota 57656 P. O, the following deseribed

real egtate in the County if Dewsy, in the State of South Dakota:

The Northwest Quarcer (NWY) of Section Twenty Five (25),

all of Section Twenty Eight (28), and the Southwest Quartar
(5WY) of Sectioa Thirty Feur (34), all in Township Seventeen
(L7}, Range Twenty Five (25), East of the Black Hills Maridian,
subject to aasements, reservations and coaveyances, if any,
existing and of recoed.

Transfer Fee: $202.00

Dated this Lith day of January 2002

Plains Commerce Bank, a South Dakota
Banking Corporation
{Corporate Seal)si—" By: s/ Stephen A. Hageman
Ity Pregident

STATE OF __3outh Dakoza 3
bEL] R
County of Pobtexr }

On this the 1lth day of January, 2002, before me, David A. Von Wald, the undersigned officer,
perscnally appeared Stephen A. eman, who acknowledged himself te be the Presideat of the Plains
Commerce Bank, a South Dakoualcgég%\g:ion, and that he, as such President, heing authorized so to do,
executed the foregoing instrument for the purposes therain contained, by signing the name of the
corporacion by himself as Pragidant.

(SEAL) s/ David A. Von Wald
David A, Voun Hald, Notary Public

My Commisgion Expires: July 22, 2007

Prepared by:

David A. Von Wald
Attorney-at-Law

Box 468 )

Hoven, So. Dak 57450
Tel. (605) 948-12550

STATE OF 30UTH DAKOTA, County of Dewey, ss.
Filed for record this L8th __ day of Jaguary AD., 2002 . a_10:50  o'clock

—~—&. M., and recorded in Book 40 of Deeds on page 318

Regltier of Dsads 7 Register of Deeds.
Seal j—" .
Fea, $10.00 By - Deputy.
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" 230 bred cows died January & February 1997 @ $620 =

260 mixed steer & heifer yearlings died
 January & February 1997 @ $700 =
10 yearling culls @ $700 =

CRP Annmual Payment =

FEMA Payment

Operating Expense (34%)

PLAINTIFFS’ DAMAGES

$142,600.00

182,000.00
7,000.00
4.000.00

$335,600.00

-48.000.00

$287,600.00
-112,744.00

$174,856.00




1998

230 bred cows died January & February 1997

@ 90% calf crop =207 calves which would

have been born in 1998
207 yearlings would have been born in 1997 @ $600 =
Operating Expenses (34%) '

CRP Annual Payment =
1998

$124,200.00
-42.,228.00

§ 81,972.00
6,000.00

$_87.972.00
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1999

330 bred cows @ 90% calf crop = 297 calves born 1999
207 yearlings would have been born in 1998 @ $700 =  $144,900.00

Operating Expenses (34%) -49,266.00

$ 95,634.00
FSA Payment = _ . 23,000.00
Use of Land = . 65,000.00

$183.634.00




330 cows @ 90% calf crop = 297 calves that

would have been born in 2000
297 yearlings would have been bom in 1999 @ $800 =
Operating Expenses (34%)

FSA Farm Program Payment =
Use of Land =

2000

$237,600.00
-80,786.00
$156,814.00
23,000.00
65,000.00

$244.814.00

$244,814.00

Loss
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330 cows @ 90% calf crop = 297 calves that
_ would have been born in 2001
297 yearlings would have been born in 2000 @ $800 =  $237,600.00

Operating Expenses (34%) -80,784.00
- $156,816.00
FSA Payment = 23,000.00
Use of Land = 55.000.00
: $234,816.00

2001 $234,816.00  Loss




1330 cows @ 90% calf crop = 297 calves that
would have been born in 2002 @ $420
_ 330x $420=
297 yearlmgs would have been born in 2001 @ $700 =
Operating Expenses (34%)

FSA Payment =
Useof Land =
Replace Fences =

$138,600.00
207,900.00
-117,800.00

$228,700.00

23,000.00
50,000.00
9.000.00

$310,700.00

Summary

1997
1998
1999
2000
2001
2002

§ 174,856
87,972
183,634
244814
234,816
310,700

$1,236,792
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" NOTES AND COMPUTATIONS

We are using $31.50 per acre x 1,905
acres = $60,000 (Parcels 1 and 2) =

For 2 quarters, 320 acres we are
using $15.62 per acre = $5,000 =

1,905 acres = $60,000
320 acres = 5,000

Use value per year  $65,000

Lost 230 COWS
Bought 110 (supposed to buy)
340
-10 cull heifers
330 head of cows

$31.50 per acre

$15.62 per acre

Parcel 1 -6 quaﬁers, 960 acres
Parcel 2 — 6 quarters, 960 acres
Parcel 3 — 320 acres




ANNUAL FSA FARM PROGRAM PAYMENTS

6/30/01 Maciejewski, Inc. (PFC) FSA Farm Program Payment, Parcel 1
9/5/00 Maciejewski, Inc. (MLA) FSA Farm Program Payment, Parcel 1

Parcel 1: 960 acres (6 quarters)

6/30/00 Bank of Hoven (PFC) Parcel 2
9/5/00 Bank of Hoven (MLA) Parcel 2

Parcel 2: 945 acres (6 quarters minus 15 acres)

$5,896.00
6,397.00

$5,098.00
5,531.00

$22,522.00
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TRIBAL ENROLLMENT
PO BOX 325
EAGLE BUTTE, SOUTH DAKOTA 57625
605-964-6612/6613
FAX: 605-964-6614

December 9, 2002

TO WHOM IT MAY CONCERN:

This is in regards to Edward and Mary Jo (Kraft) Macijewski and Ralph and
Norma (Long) Pesicka. They are not enroll with the Cheyenne River Sioux Tribe.

k : Should you have any question please feel free to cajl.
Thanking you for your time and consideration of this letter.
Sincerely,

CHEYENNE RIVER SIQUX TRIBE

Ofgpbose (1o Son~—

Charlene Anderson
Enrollment Research Specialist

P
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LONG FAMILY LAND AND CATTLE
CONMPANY-RONNIE AND LILA LONG
PLAINTIFFS NOTICE OF ENTRY

VS, OF ORDER

EDWARD AND MARY MACIEJEWSKI,

RALPH AND NORMA J. PSICKA,

And THE BANK OF HOVEN, nka PLAINS

COMMERCE BANK
' DEFENDANTS Case No.: R-120-99

To: James P. Hurley, Attorney for Plaintiffs and David Von Wald, Attorney for Defendants and
Kenneth E. Jasper, Attorney for Maciejewski and Pesicka

YOU ARE HEREBY NOTIFIED that a JUDGMENT acd SUPPLEMIENTAL
JUDGMENT was entered in the above-entitled matter and entered in the office of the
Clerk of Court for the Cheyenne River Sioux Indian Reservation, on or about the 25" day
of February, 2003 as more fully appears by the attached copy of same JUDGIMENT and
SUPPLEMENTAL JUDGIMENT. Y I A 2

| (AL A0 CEnLal Lnay
DALE CHARGING CLOUD, CLERK
CHEYENNE RIVER SIOUX TRIBE

CERTIFICATE OF SERVICE

[, Dale Charging Cloud, do hereby certify that [ served a true and corr=ct copy of the t'oqego'ujg
TUDGMENT and SUPPLEMENTAL JUDGMENT ua the persons next designated 5y mailing same by
first class mail, postage prepaid, addressed as follows:

Mr. James P, Hurley Mr. Kenneth E. Jasper
Atiomey at Law Agorney at Law

PO Box 2670 PO Box 20583

Rapid City, SD 37709-2670  * Rapid City, SD 5770%-2095

M, David A. Von Wald
Attornay at Law

PO Box 468

Hoven, SD 37430

s / . Sy )
AL\ i ol
DALE CHARGING CLOUD, CLERK
CHEYENNE RIVER SIOUX TRIBE

Dated this 25" day of Febryary, 2003.




CHEYENNE RIVER SIOUX' TRIBAL' COURT  INCIVIL COYRT "+
CHEYENNE RIVER SIOUX TRIBE
CHEYENNE RIVER INDIAN RESERVATION
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LONG FAMILY LAND AND CATTLE
COMPANY, INC.-RONNIE AND LILA LONG,

Plaintiffs,

vs. : JUDGMENT

EDWARD AND MARY MACIEJEWSKI
and RALPH H. AND NORMA J. PSICKA,

and THE BANK -OF HOVEN,
' R-120-99

" Defendants.
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The above-captioned matter came before this Court for trial on December 6, and 11,
2002. Plaintiffs’ c;auses of a;ction'for breach of contract, bad faith, dis|crimi;1_atign7 and violation
of self help rerﬁedies were‘sulbrn_itted'to the jury, and Defendant’s counterclaim for unlawful
entry and detainer was h:ea.r.'d'by:;h'e Court at the same time as the trial evidefice was presented to
the jury. The jury returned its verdict in the form of interrogatories: (1) for tﬁe Plaintiffs on
breach of contract, bad faith, and discrimination; (2) for the Defendants on violation of self heip
remedies; (3) for the Plaintiffs advising the Court that Defendant Bank’s breach of contract
prevented the Plainiiffs from performing the lease with an option to purchase; (4) for the
Plaintiffs a verdict in the amount of $750,000 against the Defendant, Bank of Hoven, nka Plains
Commerce Bank; and (5) directing the Court to award prejudgment interest to the Plaintiffs on
the verdict amount of $750,000. Defendant Bank moved this Court post trial for judgment’

notwithstanding the verdict, or in the altemative for a new trial, and this Court denied the

- Defendant Bank’s motions by an Order dated January 3, 2003, which was recorded January 7,




2003. Now, therefore, based on thé decisions of the jury and upon good cause having been

showm, it is
ORDERED, ADJUDGED, AND DECREED that judgment be entered in favor of the
Plaintiffs, Long Family Land and Cattle Company, Inc. and Ronnie and Lila Long, and against
Defendant, Bank of Hoven, nka Plains Commerce Bank, in the Sle 0f$750,000; and it is further
ORDERED, ADJUDGED, AND DECREED that judgment be entered in favor of the
Plaintiffs, Long Family L.and and Cattie Company, Inc. and Ronnte and Lila Long, against.

Defendant, Bank of Hoven, nka Plains Commerce Bank, for prejudgment interest in the sum of

$EEE=Eand it is further
3;", 23 (31, |/
8T Sowed ORDERED, ADJUDGED, AND DECREED that judgment

. / Plaintiffs, Long Family Land and Cattle Company, Inc. and Ronnie

y Defendant, Bank of Hoven, nka Plains Commerce Bank, for costs a1

of $2,850.65.

{)\Q. & {(’; So ordered this \E’ﬂ\ day of Jarrwary, 2003.
e . L
= F BY ORDER OF THE C

/

7
ST Zm
9 W‘jr““ Led - [
St qecsf B IONEY ,,
Speefal J
ATTES@QM&%&%W- Dale Charging Cloud Clerk of the
Dale Charging Clodd, Clerk _ Cheyenne River Sioux Tribal Court, do

hereby certify that the faregoing is a true,
correct and complefe copy of the instrument
herewith set out as appears on file

and of recard in my said affice.

Date thisﬁﬁday AR 2004,

Dale Charging Cloud
Clerk, Chayenne River Sloux Tribal Court

By (@CQ -

i~
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' CHEYENNE RIVER SIOUX TRIBAL COURT = IN CIVIL COURT

CHEYENNE RIVER SIOUX TRIBE - |
CHEYENNE RIVER SIOU INDIAN RESERVATION N GENERAL SESSION
LONG FAMILY LAND AND CATTLE R-120-99
COMPANY- RONNIE AND LILA LONG,
_ Plaintiffs,
- vs. | SUPPLEMENTAL

JUDGMENT

EDWARD AND MARY MACIEIEWSK],
RALPH AND NORMA J. PSICKA,

And THE BANK OF HOVEN, nka PLAINS
COMMERCE BANK,

Defendants.
- This Court entered its judgment in this matter awarding the amount of principal

awarded by the jury plus interest, as directed by the jury, and costs and disbursements.
This supplemental judgment will address the Plaintiff’s request to exercise its option to

- purchase all of the land conveyed by administrator’s deed from the estate of Kenneth

Long to the Bank of Hoven, including the land purchased by the Pesickas and
Maciejewskis from the Bank. The Back opposes the motion with regard to the land that
was conveyed to the other parties, and also with regard to the land the Plaintifis presently
occupy. ' '

The Court first notes that the tribal jury returned a verdict for the Bank and
against the Plaintiffs on the Plaintiffs’ claim that the Bank violated tribal law against self-
help remedies wher it sold certain parcels of the land the Plaintiffs had an option to
purchase. The Court construes this to mean that the jury found that the sale of the land to
the dther parties was not done in violation of tribal law and.therefore the other
Defendants were good faith purchasers of the land

The Plaintiffs contend that the jury’s verdict coupled with this Court’s denial of
the Defendant Bank’s counterclaim for eviction, due to the jury’s finding that the Bank’s
breach of the foan agreement prevented them from exercising their option to purchase,
preserves them the option to purchase the land including the land that was sold to the
other Defendants after the Bank determined that the Plaintiffs” option to purchase had
expired. Were it not for the intervening purchases, the Court may well be inclined to
agree with the Plaintiffs. However, the Court does not feel it has the authority to set aside
the contracts for deed the Bank entered into with the other Defendants if those
Deferdants entered into those contracts in good faith and without knowledge of the
existing legal dispute between the Bank and the Plaintiffs. Additiopally, the oaly legal
issue presented by the counterclaim was whether the Court should evict the Plamtiffs
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from the 960 acres they presently occupy. The jury ruled against the Plaintiffs on their
theory that the conveyances to the other Defendants violated the law.

o o e T

In light of ti;is, the Court finds that the Plaintiffs continue to possess an option to
purchase the 960 acres they presently occupy at the amount per acre contemplated in the
onginal option, but that they do not have a right to purchase the lands sold the other
Defendants. The Court rejects the Bank’s argument that enforcing the original option to
purchase would be inequitable because land values have gone up because the Plaintiffs -
were denied the right to exercise the option because of the Defendant Bank’s breach. The
Court also finds that under the original agreement the proceeds from the sale of the house *.
as well as the CRP payments were to be applied to the purchase price for the entire
parcel. However, those amounts were pled in the request for the monetary judgment and a
iurther reduction hers would result in the Plaintiff achieving 2 double recovery.

WHEREFORE, it is hereby
'ORDERED, ADJUDGED, AND DECREED that the Plaintiffs are entitled to

exercise the option to purchase the 960 acres they presently occupy in the amount of
$201,600 and said amount shall be reduced from the judgment entered on their behalf

- against the Defendant Bank. The Plaintiffs shall file a partial satisfaction of judgment in

that amount and the Bank shall, within 30 days of that filing, convey a quit claim deed to

~ the Plaintiffs for the 960 acres they presently occupy, and it is further

ORDERED, ADJUDGED, AND DECREED that the Plaintiffs’ request to
exercise the option on the remaining balance of land referenced in the option to purchase
is DENIED. '

So adjudged this 18" day of February 2003.

-~

M
BT, jorfs
ecial Ju
attest: U 4s Cnging |
Cletk of Courts Dale Charging Cioud Clerk of the

Cheyenne River Sioux Tribal Court, do
hersby certify that the foregaing is a trus,

. carrect and complete copy of the instrumant
herawith set aut as appears on file
and of recard in my said affica.

Date thfs@da}f @20 Qé

Dale Charging Cloud
Clerk, Cheyanne River Sioux Tribal Court

By O(Q(O :
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* CHEYENNE RIVER SIOUX TRIBALCOURT ' IN CIVIL COURT ...
CHEYENNE RIVER SIOUX TRIBE- - : ER
| CHEYENNE RIVER SIOU INDIAN RESERVATION ~ IN GENERAL SESSION

LONG FAMILY LAND AND CATTLE R-120-99

COMPANY- RONNIE AND LILA LONG,
Plaintiffs,
vs. - - ORDER

EDWARD AND MARY MACIEJEWéKI,
RALPH AND NORMA J. PSICKA,
And THE BANK OF HOVEN, nka PLAINS
COMMERCE BANK,

Defendants.

The Defendant Bank has moved this Court for judgment notwithstanding the
verdict, or i the alternative a new trial, on several causes of action asserted in the
Plaintiffs’ complaint and tried to a seven-member jury! on December 6 and 11, 2002.
This Court dismissed several counts of the complaint, including one for fraud, one for
failure of consideration, one pleading an unconscionable contract, and one prayizSg for
rescission of contract, after submission of the Plaintiffs’ case, but permitted four counts- _
breach of contract, bad faith, discrimmation, and violation of self-help remedies- to be
submitted to the jury.? The Defendant’s counterclaim for unlawful entry and detainer
was heard by the Court at the same time as the legal issues were tried to the jury. The jury

returned its verdict in the form of six inferrog‘atories finding for the Plamtiffs on the

causes of action alleging breach of contract, bad faith, and discrimination and finding for

' Although the Court impaneled six jurors and one alternate in this case, the Parties
during the trial stipulated that all seven jurors could deliberate the case.

% The Court also dismissed, prior to trial, the count of the complaint alleging fraud in the
inducement of a personal representative’s deed from the estate of Kenneth L. Long to the
Bank prior to trial on the ground that this count was an attempt to collaterally attack state
court probate proceedings and should have been brought m the state court.

SentCopy  JAN 0 92003




" the Defendants on the count alIegmg violation of self heIp remedtes The jUIY also 1ssued |

an adv1sory verdict on the issue of whether the Defendant Bank’s breach of contract o |

prevented the Plaintiffs from performing on a lease with an option to purchase, ﬁnding

that it did. That verdict infb:-tns the Court with regard to the counterclaim of the Bank to
evict the Plamntiffs from certain real property it had. acquired title to in the probate
proceedings of Kenneth L. Long. The jury also returned a verdict for damztges inthe
amount of $750,000 and directed the Court to award intétest on that amount. The
Defendant Bank timeE filed its motion for INOV and for 2 new trial on all counts the

jury returned against it. This order will also address the Defendant Bank’s counterclaim

- seeking to evict the P}aintiff'é from certain fee lands within the Cheyenne River

reservation.

The Defendant Bank’s first argument is that the fmding that it breached a loan
agreement (Plaintiff’s Exhibit 6) is legally insufficient because the loan agreement is not
a legally-enforceable contract because the Defendants failed to give consideration.
Although this defense was not pled by the Defendant Bank prior to trial, it did make an
oral motion to conform its pleadings to the evidence submitted and that motion was
granted by the Court. The Defendant Bank also moved for:at directed verdictt on the issue
and the motion is therefore appropriate. The issue of want of consideration was therefore
at)propﬁately submitted to the jury and is therefore now resolvable by the Court.

In general, a Court should not overturn the verdict of a jury if sufficient evidence
was submitted to the jury so that reasonable minds could disagree abox.tt the evidence. See
Dunes Hospitality v. Country Kitchen, 623 NW2d 484 (SD 2001). As the South Dakota

Supreme Court has stated with regard to judgments nov:
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5 Thus, the grounds asserted in support of the directed verdict motion are brought

" before the trial court for a second review. We review the testimony and evidence =~ =

in a light most favorable to the verdict or the nonmoving party, "then without
weighing the evidence {we] must decide if there is evidence which would have
supported or did support a verdict.
Matter of Estate of Holan, 621 NW2d 588, 591 (SD 2000).
BREACH OF CONTRACT ACTION
The Bank makes a strong argument that the loan agreement that the jury found it

breached is non-enforceable because of a lack of consideration by the Plaintiffs. If a

" contract is lacking in consideration, a party not giving consideration cannot recover for a

" breach of that contract. At first blush, it is difficult to see what consideration the Plaintiffs

gave in exchange for the promises made by the Bank in the loan agreement, Trial Exhibit
6. The Bank had received a personal representative’s deed to the fand owned by Kenneth
Long that secured the loans to Long Family Land and Cattle Company. The Plaintiffs |
owed the Bank the amounts reflected in the loan agreement and the agreement appears to
be a method for the Bank to re-amortize the payments on the outstanding owed the Bank
by the Defendants. Admittedly, the Bank was attempting to gain an increased guarantee |
from the BIA and needed the Longs cooperation in seekjng-‘ t]:us, but that “consideration”
is not anythmg the Longs were giving up.

However, the Longs still occupled the land and were receiving the CRP payments
on the land. It is impossible to gauge whether valid consideration was given by the
Plaintiffs for the loan agreement without also viewing the lease with the option to
purchase, which the Court has already ruled, in denying the Defendant’s motion for

summary judgment on its counterclaim for eviction, was a related document under the

 integrated docurment doctrine. See Battery Steamship Corp. v. Refineria Panama S.A.,
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513 F.2d 735, 738 n.3 (2d Cir. 1975). It is possible that the jury found cons'ic;eratibn n il

the facf thét the Longs were égeeﬁg to cbntiriue the operation of their cattlé. ﬁnch mn S
order to pay the entire amount of principal plus interest instead of having th;: Bank call
 the loans and collect the guarantee from the BIA in an amount substantially less than
what was owed by the Plaintiffs. In addition, the Longs agreed to.assign the CRP. .
payments to the Bank as part of the plari to permit them to get o.n their feet again and
attempt to regain title to the land that ‘:vas in the Long farnily name for many years. The
Court cannot conclude that there is no evidence that supports the jury’s verdict and
therefore denies the motion fof judgment notwithstanding the verdict on the claim that
consideration was wanting.

The Bank also contends that even if consideration existed, no evidence was
submitted to the jury to support the Plaintiffs’ claim that the Bank breached the loan
agreement. The Bank contends that by fthe time it was required to perform under the loan
agreement- late winter of 1997- the Plaintiffs had suffered substantial livestock losses due
to the catastrophic winter of 96-97 and could not have possibly met the loan payments
under the loan agreement. The Bank also contends that the only thing it promised to do in
‘;he loan agreement was to seek an increase in the BIA guai;ntee, which it did and the
BIA delayed action on the request, and the advance of operatiﬁg monies of $70,000 was
contingent upon the increased guarantee by the BIA which pever came.

The Plaintiffs’ theory at trial was that the guarantee of $70,000 in annual
operating loans was breached and that the advances were not contingent upon the
increase by the BIA in the guarantee. The Plamtiffs advanced the theory that had the

Bank advanced the $70,000 in operating costs to it they would not have had the



catastrophic cattle losses they éxperiénéed bccause they would have gotten feed to their EE R

livestock.? It was undisputed that the Bank did ot advance the $70,000 referred to in the
loan agreement and the Court believes the issué of whether that advance was contingent
upon thé increase in the BIA guarantee is not clear from the face of the loan agreement

| and was therefore a jury iséué. The jury app?rently felt that the Bank breached the
promise to advanc.e the operating costs and.this Court cannot substitute its opinion for
thgt_of the jury when evidence _dpqg_q;gist to support the verdict. The loan agreement is

| ambiguous on its face on the issue of whether the a;mual advance of the $§70,000 in
operating monies was contingent upon the BIA improving the increase in the guarantee
and that ambiguity must be construed against the drafter of the document- m this case, the
Bank.

The Bank also seems to be contending m its motion that it should have been
excused from performing the loan agreement after the winter of 96-97 because the
catastrophic livestock losses suffered by the Longs precluded them from paying the notes
that were consolidated into the loan agreement. This is a legal issue that the Bank did not.
ask for a jury instruction on and was not therefore properly preserved at trial. Even had it
been proposed as a defense, however, the success of this dé;f;zpsc would depend upon the
jury accepting the premise that the Bank had complied with the loan agreement up to the
point when the Longs lost their livestock. The Plaintiffs’ theory of the case appeared to
be that the operating loan, had it been made prior to the cattle losses, would have

prevented those losses and this was a question of fact for the jury to resolve.

> There was conflicting testimony whether the Longs had ever asked the Bank for
operating monies to move hay to the livestock or to move the livestock, but this was a
Jjury issue that was apparently resolved against the Bank.

5




E . BAD FAITH CAUSE OF ACTION |

" The jury also returned a verdict finding that the Bank acted in bad faith whent .
éttempted to gain the increase in thé guaraﬁtee from the BIA. The Bank contends that |
there is no evidence to support ﬂﬁs.conclusion and the verdict should therefore be set
aside. Although there is evidence from the I:CCOI'C[ that the EIA was somewhat derelict in
delaying a decision on the guarantee until after the Lonés had suﬁ"éred substantial cattle
I.osses,4 the undisputed evidence preser‘xted to the jury was that the Bank failed to respond
to a request from the"BIA‘to correct the submissioh for the increased guarantee in
" accordance with federal regulations attached to the letter notifying the Bank and the
Longs of the insufficient a'pplication. The Bank decided ot to respond to the request
because it apparently. had concluded that with the Longs’ cattle losses the Longs were no
longer able to make the payments on the loan agreement. Admittedly, the Bank did
proceed to loan more monies to the Longs and to re-amortize additional loans; However,
the jury must have decided that this was not a substitute for the $70,000 mn operating
monies the Longs needed in order to survive the winter of 96-97.

The Bank argues that the bad faith claim is subsumed into the cause of action
alleging breach of contract and a separate cause of action s-}-iould not have been tried to
the jury on this issue. The Court believes that fhe bad faith claim relates to the faiture of |
the Bank to follow through with the promise to seek an increase in the BIA guarantee,

while the breach of contract action relates to the failure of the Bank to make the operating

* The BIA took almost two months before it denied the Bank’s request for an increase m
the BIA guarantee because it was not appropriately submitted. The record is not clear
regarding who submitted the documentation for the increase- the Bank or the Cheyenne
River Sioux Tribe’s Finance Office- but it is clear in that the Bank did not respond to the
increase for a correct application.
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 loans as prormsed in the Ioan agreement 'I'hese are d1screte clmms and both Jmpacted the

uhlmate mabmty of the Longs to purchase back the land of Kenneth Long under the Iease" | _ '
with an option to purchase.
DISCRIMINATION

The third verdict returned against the Defendant Bank related to the claim of the

Longs for discrimination in the lending practices of the Bank. During the trial a document

was admitted into evidence, without oEjection, wherein the Vice-President of the Bank
| advised the Longs that the Barnk would not sell them the land they obtained from the
personal representative of the estate of Kenneth Long by contract for deed because of the
“jurisdictional problems if the Bank ever had to foreclose on this land when itis
contracted or leased to an Indian owned entity on the reservation.” (P1’s Exhibit 4). This
letter was dispatched after the Parties had apparently reached an understanding that the
Bank would resale the Longs the land on a contract for deed. The Bank then proceeded to
sell a parcel of the land to the Maciejewskis, non-Indians, on a contract for deed. The
Court determined that his was prima facie evidence that the Bank denied the Longs the
privilege of contracting for a deed because of their status as tribal members and thus
submitted the count to the jury for determination over the o:l:)jection of the Bank, which
timely made a motion for a direct verdict on that issue and objected to the jury instruction
and interrogatory on the issue.

The Bank reiterates its argument that this Court has no jurisdiction over a claim of
discrimination arising under federal law against a non-Indian entity. Federal Jaw prohibits
any entity that receives the benefit of federal financial assistance from discriminatihg

against any person in the delivery of services. See 42 U.S.C. 2000d. This statute has been




. held to prevent a bank from “redlining” a certain area because of the racial composition

‘of the residents of that area. See Laufrnan v. Oakley Bldg and Loan, 408 F.Supp 489 (SD

Ohio 1976). The Longs are Indian residents of the Cheyenne River Sioux Indian
reservation who claimed that the Bank denied them a'privileéé of contracting for a deed |
. that was granted non-Indians.*There was uncontroverted evidence during the tnal that the
Bank was receiving the benéﬁt of Depaftment of Interior guarantees and CRP payments
under federal programs and thus the Bank appears to be covered by federal law.

The Bank contends, however, that even if a prima facie case (_)f discrimination

was demonstrated, this Court lacks the jurisdiction to enforce federal civil rights laws

. under Nevaﬁa v. Hicks, 150 L.Ed. 2d 398, 121 S.Ct 2304(2001). In_ Hicks the Supreme
| Court held that a tribal court lacks the authority to hear claims against state officials or
those acting under the color of state law who allegedly violate the rights preserved
persons under federal law under the provisions of 42 USC 1983. The Defendants argue
that the same logic applies to claims brought against private parties for violations of other
federal laws protecting the rights of mdividuals to be free of discrimination.

The Court disagrees with the Bank’s argument that this Court lacks the

jurisdiction to enforce federal anti-discrimination laws against non-Indian entities over

which the Court clearly has jurisdiction under the principles laid out in Nevada v. Hicks.
It is undisputed in this case, and was conceded by the Bank, that the Bank had a

consensual commercial relationship with the Longs, enrolled members of the Cheyenne

5 In denying the Bank’s motion for a directed verdict on this issue, the Court stated that it
- did not feel that the mere denial of the contract for deed to the Longs was conclusive
evidence of discrimination and thus instructed the jury that it must find that the Bank’s
decision to deny the contract for deed was based “solely” upon their status as tribal
members, thus permitting the jury to return a verdict for the Bank if it determined that the
Bank had other non-discriminatory reasons to deny the contract for deed.




" River Sioux Tribe, and their family cattle corporation, an Indian-owned entity. Even

| undé;- the very proscribed view of tribal court jurisdiction over non-Indians contained in

Hicks, this Court has jurisdiction over a non-Indian Bank that enters into a consensual
relationship with the Band or its member or whose actions “threaten or ha(ve) some .

direct effect on the political intégrity, the economic security, or the health or welfare of

" - the Tribe.” Montana v. United States, 450 U.S. 544, at 566 (1981); see also Gesinger v.

Gesinger, 531 N.W.2d 17 (8D 1995). In Hicks the Supreme Court found that the tribal

court jurisdiction over the game warden there was wanting because he had no consensual
relationship with the Tnibe or its members and his actions did not meet the second prong

of the Montana test.

The Court notes that the Cheyenne River Sioux Tribal Code directs this Court to
apply federal law in the absence of applicable tribal law. The only anti-discrimination
laws explicitly contamed in the Cheyenne River Sioux Tribal Code and Constitution are
those prohibiting the Tribe from discriminating or denying equal protection of the laws to
persons. The Tribe does not appear to have specific code provisions prohibiting private
discrimination and the Court is therefore mstructed to look to relevant federal law. The
Court does not believe that Hicks precludes a tribal court from ex;arcising jurisdiction

over a claim of discrimmation, ultimately founded upon federal law, against a party over

which the Court can exercise jurisdiction under Hicks and Montana. 42 U.S.C. 1983 is
not a basis for substantive law, but merely a procedural vehicle for a federal court to
exercise jurisdiction over claims of violations of federal law that find their source m other
federal laws. If this Court were precluded under Hicks from enforcing all federal civil

rights laws, it would be stripped of the authority to enforce the Indian Civil Rights Act,




notmthstandmg the United States Supreme Court s pronouncement in Santa Clara Pueblo L

v. Martinez. , 436 U.S. 49 58 (1978) that it has ultimate authonty to enforce that law

Merely because the genesis of a right lanses uoc_ier federal law does not preclude this
Court from enforcing that right.
REDUCTION OF DAMAGES
The Bank argues that the verdict returned by the jury was excessive and had no
basis in the law. The Court disagrees. ;1'he verdict returned was approximnately $500,000
less than what wa-s.claimed by the Longs as their damages. Based upon the special

interrogatory answers and the exhibits submitted, including Plaintiff's Exhibit 23, the B

. Court cannot conclude that there was no basis for the amount of daina.ges awarded by the

jury and therefore denjes the motion to reduce the amount of damages awarded.
COUNTERCLAIM FOR EVICTION

In light of the jury’s verdict that the Bank did breach the loan agreement, and this
Court’s previous finding that the lease with an option to purchase and loan agreement
were part and parcel of the same agreement, the Court must rule against the Bank on the-
counterclaim for eviction. A party that has failed to comply with a lease with an option to
purchase cannot seek to enforce that agreement through an eviction action. The jury
advised the Court that the Bank’s breach prevented the Longs from performing under the
lease with an option to purchase. The Court therefore concludes that the Plaintiffs did not
violate the lease with an option to purchase and their option to purchase remains mtact.

However, the jury concluded that the Bank did not violate the tribal law

prohibiting self-help remedies when it conveyed parcels of the land covered by the 1éa;.she

‘with.an option to purchase to the other Defendants. The Court has no authority therefore
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to set aside the land conveyanées to %he%%aﬁijhe Court ack:lllo»‘vledges ;hat
this leaves an ultimate resolution of this matter in a state of flux. The parties are urged to
seek a resolution of the issues léﬂ pending by the jury verdict regarding ownership of thé
land involved herein.
Now, therefore based upon the foregomg analysxs it is hereby
ORDERED, ADJUDGED, AND DECREED that the motion of the Defendant
Bank for judgments notwithstanding the verdict, or in the alternative a new trial, on the
counts of breach of contract, bad faith, and discrimination are hereby DENIED, and it is
further |
ORDERED, ADJUDGED, AND DECREED that the motion of the Defendant
Bank for.a reduction in the amount of damages of $750,000 is DENIED and it is further
ORDERED, ADJUDGED, AND DECREED that the Defendant Bank’s
counterclaim for eviction of t_he Plaintiffs from the lands they presently occupy is
DENIED at this time, and it is further
ORDERED, ADJUDGED, AND DECREED that counsel for the Plaintiffs shall
submit a judgment conforming to the verdict of the jury in this case.

So ordered this 3™ day of January 2003.
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210} Date this Lday ofJun 2052

Daie Charging Cloud
Clerk, Cheyenne River Sloux Tribal Ooutt
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Clerk of Courts *
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