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STATEMENT OF JURISDICTION

A.  District Court. The district court had jurisdiction under 28 U..S.C.
§§ 1362, 1331 and 1367(a). The Plaintiff/Appellant is the Prairie Band
Potawatomi Nation (the “Nation”), a federally-recognized Indian Tribe
exercising governmental authority on its reservation near Mayetta, Kansas. The
Nation operates a casino and a gonvenience store (the “Nation Station™) on its
reservation U.S. trust land. (A(I) 35)" The Nation asserts claims under the
United States Constitution’s Indian Commerce Clause and other federal law.
(A 10-11)

B.  Tenth Circuit Court of Appeals. On January 16, 2003, the
district court’s memorandum opinion and order granted summary judgment to
the Kansas Secretary of Revenue (the “defendant”). (Ex:A; A(V) 45)
Judgment against the Nation was entered on January 17, 2003. (A(V) 73) On
January 27, 2003, the Nation timely moved for reconsideration. On July 2,
20_03, the court denied the motion. (A(V) 74; Ex. B, A(V) 171) On July 28,
2003, under Fed. R. App. P. 4(a)(4), the Nation filed a timely notice of appeal
from the court’s final order, which disposed of all parties’ claims. (A(V) 179)

The Tenth Circuit Court of Appeals has jurisdiction under 28 U.S.C. § 1291.

‘ References to the Appellant's Appendix are cited “A(Vol. #) __.”



STATEMENT OF THE ISSUES

L. Whether the district court erred in upholding application of
the Kansas fuel tax to an Indian tribe’s non-Indian fuel distributor in the
following circumstances:

A, The state tax imposes burdens on a fribally owned and
operated enterprise that embodies significant reservation value;

‘B. | The state tax precludes the tribe from imposing its
own tax to raise substantial revenues for essential governmental
functions;

C.  Federal interests reinforce the tribal interests against
imposition of the state tax; and

D.  There was no evidence properly before the court
supporting the State’s asserted interest in imposing its tax.

II.  Whether the district court erred in holding that the Kansas
fuel tax did not impermissibly infringe on the fribe’s rights of self-

government under the above circumstances.



STATEMENT OF THE CASE

A.  Nature of the Case. The Nation seeks declaratory and imjunctive
relief prohibiting collection of the Kansas motor fuel tax With respect to fuel
supplied to it by the Nation’s non-Indian fuel distributor. This case implicates
the large body of federal law establishing the limits on state taxation of non-
Indians with respect. to their transactions with Indian tribes.

B.  Course of Proceedings. On May 14, 1999, the Nation filed its
complaint, requesting declaratory relief and a permanent mjunction. Diécovery
was condﬁcted during 1999; An amended complaint was filed on Februs_ry g,
2000. (A(D) 10)

The defendant moved for summary judgment on October 16, 2000. (A(T)
41) On October 24, 2000, the defendant mailed her witness and exhibit list to
plaintiff's counsel. (A(V)95) On October 30, 2000, the N;tion obj ected to“
defendant’s Exhibit List exhibits 1-16. (A(I) 147) On December 22, 2000, the
Nation objected to the défendant’s motion exhibits 2-6, which included Exhibit
List exhibits 2-4, 14 and 15. (A(I) 8) On January 2, 2001, the Nation moved
fo exclude defendant’s Exhibit List exhibits i-16. (A(V) 1, 5) The defendant
did not respond to the Nation’s motion to exclude his exhibits.

| On February 1, 2001, the defendant filed her reply for the summary

judgment motion, which completed the briefing. (A(V) 11)
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C. | Disposition by Court Below. On January 15, 2003, the district
court granted defendant’s motion for summary judgment. (Ex. A; A(V)45) On
Ianuary. 27, 2003, the Nation moved for recoﬁsideration, including a request
that its motion to exclude the defendant’.s exhibits be granted. (A(V) 76, 80-81)
On July 2, 2003, the court denied the Nation’s moﬁon to reconsider and
declined to fule on the motion to exclude, stating that “the court did not rely on
defendant’s supposed objectionable exhibits i.n ruling on defendant’s summary

judgment motion.” (Ex B 4; A(V) 171, 174)

STATEMENT OF THE FACTS

The Prairie Band Potawatomi Nation and the Nation Station.

1. - The Praiﬁe Band Potawatomi Nation is a federally-recognized and
sovereign Indian Tribe. (A(I) 35)

2. The Nation owns and operates a convenience store (the “Nation
Station™) On. its Indian reservation. The Nation Station is located on U.S. trust
land near the Nation’s casino. (A(ID) 71) Retail sales of motor fuel generate
 71% of the Nation Station’s revenue. (A(III) 3) The Nation obtains its motor
fuel é,t wholesale from Davies Oil Company, a non-Indian distributor with a
place of business in Kansas. Davies Oil delivers the fuel to the Nation on its

reservation.



The Nation’s Tribal Enterprise Embodies Substantial Reservation Value,

3. The Nation’s tribal enterprise, of which the Nation Station forms
an integral part, embodies substantial reservation value.

A.  The Nation has geﬁerated significant on-reservation value by
financing, constructing and owning its 35 million dollar casino on its
reservation. The casino 1s located on reservation U.S. trust 1and and is operated
under the Indian Gaming Regulatory Act, 25 U.S.C. § 2701 ef seq. The Nation
oversees the management of its casino and receives 100% of the net revenues.
Many of the casino’s employees are tribal fnemberé of the Nation or their
family members.

By building and operating the casino, the Nation has generated the
value of a substantial flow of motor vehicle traffic in an othérwise remote rural
location. The Nat.ion Station’s retail fuel business exists because of the flow of
vehicle traffic to and from the casino and because of other reservation-related
vehicle traffic, not because the Nation Station is selling fuel at below market
prices. (A(II) 70-71)

B.  The Nation Station is tribally-owned and operated. The
Nation financed .and constructed the Nation Station and its facilities. (A(IL) 71)
The total construction cost of the Nation Station was $1.5 million. The cost of

the Nation Station’s motor fuel handling system was over $250,000. It mcludes
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tank storage and fuel handling and monitoring systems that are used by the
Nation Station to make fuel available to customers. (A(III) 22)

C.  The Nation actively coniributes to and manages the Nation
Station. The Nation Station is managed by Jon Boursaw, the Nation’s
Executive Director, by Jim Moulden, the Nation Station’.s general manager, and
by Randy Conroy of the Natidn’s finance department. They and all other
Nation Station personnel are tribal government employees. The Nation
provides all of the Nation Station’s personnel, accounting, .ﬁnancing and
managemgnt. (A(HI) 25)

D.  AsofMay 25, 2000, the Nation Station employed a total of
15 persons. Eleven of its employees are Indians, with seven being tribal
members of the Nation. The Nation Station exercises Indian preference in its
employment practices. (A(II) 2-3)

E.  The Nation’s expert witness concluded that the Nation
Station’s coMerce is derived from value generated on Indian lands by
activitieé. in which the Nation has 2 significant interest. His feport states:

Casino patrons and employees of the éasino and Nation

make up 73% of the NS fuel customers. The trade area of

the NS [the Nation Station] is typical of a C-store, a one

to two mile radius.

~ The NS also provides important services to residents of
the reservation and reservation workers. It is the only

-6 -



“fast food” outlet on the reservation or within 2 miles of
the government center. It serves approximately eighty
meals per day to members of the Nation and reservation
workers and casino workers and patrons. In addition, it
is the only station owned by the Nation serving the 475
PBP members living on its 121 square mile reservation.
About 11% of its fuel customers are people who work or
live on the reservation, other than at the casino, and the
NS also supplies fuel to the Nation’s government

- vehicles,

L

It is clear that the “value marketed” by Nation Station
results from the business generated by the casino and
from employees of the casino and PBP government and
residents. But for the casino, there would not be enough
traffic to support the C-store in its current location. The
NS is a good example of what appraisers call a “location
dependant business.” Furthermore, the location of the C-
store fits well with the economic development plans as
presented in the Nation’s land use plan for the reservation
which forecasts the development of othetr commercial
operations and expanded residential facilities in the
eastern sections of the reservation. (Emphasis added.)
(A(IT) 86) ‘

L S

Some Indian Nations have set up stores to sell cartons of
cigarettes to non-residents. The tribes that operate these
shops advertise heavily along major highways through
and near their reservations often marketing their state tax
exemptions with signage that displays “No State
Cigarette Tax” in the advertising message. Since the
stores are out-of-the-way, they would enjoy little traffic
‘but for the substantial savings due to lack of state taxes
that customers enjoy. My personal observation is that
customers to these smoke shops tend to buy several”
weeks or more supply of cigarettes. -




There is little “value added” by these operations, They
do not have a merchandise mix which meets the need of
travelers or other cognizable group of consumers (other

- than smokers). They are generally passive conduits
between the wholesaler and ultimate consumers and do
not add significant value to the products that they sell
through management, marketing or merchandising
acumen or location.

The Nation Station is a very different value proposition.
The Nation recognized that casino customers and
emplovees travel distances. sometimes substantial
distances, to get to the reservation. These travelers should
be attracted to a convenient place to buy ¢as, snacks,
drinks and cigarettes before getting on the hishway.,
Therefore, the Nation built 2 modemn, full-service
convenience store and strategically placed it so that it
was easily accessible to travelers going to and from the
casino. The store is a model operation, entirely state-of-
the-art in C-store lavout and design. To argue that this
business does not add value is to entirely dismiss the
contribution of retailing to the product value proposition.
(Emphasts added. ) (A(II) 87)

L

The results of my study of the operation of the NS yield
unequivocal answers to these guestions. Clearly, the
value of the NS 1s generated by the casino and the
reservation community and the Nation has g significant
interest in both. (Emphasis added.) (A(II) 89)

The Nation Station Is Not Marketing a Tax Exemption.

4, A.  The Nation Station’s retail motor fuel business exists
because of the flow of vehicle traffic to and from the Nation’s casino, not
because the Nation Station is selling fuel at less than fair market prices. The

Nation Station sells its fuel at fair market prices. (A(II) 161; A(IIT) 25-30)
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B.  The Nation’s expert witness concluded that the Nation
Station is not marketing an exemption from state taxes.

The Nation Station is part of the economic infrastructure
of the reservation and its customer base is comprised of
visitors to the Nafion’s gaming operations, non-resident
reservation workers and residents of the reservation. By
virtue of its location and lack of nearby highway
advertising, NS does not seek to nor does it compete for

- fuel purchases from those who would not otherwise be on
the reservation. '

Because the Nation sets its fuel tax [discussed below] at
approximately the same level as that of the State of

- Kansas, it is not establishing a competitive advantage for
Nation Station by virtue of not collecting the State of
Kansas tax.

Furthermore, the Nation is not ‘marketing a tax
exemption’ because the price of fuel at the Nation Station
is set above cost, including the Nation’s tax, and within
2¢ per gallon of the price prevailing in the local market.
(A(ID) 84) - |

L

[A] survey done by the PBP tribal government at our
request, shows that only 11% of NS customers stopped at
the store for the specific purpose of buying gas. Thirty
percent of customers bought no gas. Casino patrons and
employees of the casino and Nation make up 73% of the
NS fuel customers. The trade area of the NS is typical of
a C-store, a one to two mile radius. (A(II) 86)

# o R

Since the NS sells fuel at the market price, it cannot be
charged with “marketing a tax exemption.” Both logic
and the resulis of our survey confirm these conclusions.
(A(IT) 89)



The Nation’s Fuel Tax.

5. The Nation has enacted a tax code to raise tribal government
revenues, as follows:
It is necessary and essential to the preservation of the
Nation as a sovereign government to strengthen tribal
government by...providing financing for the maintenance
and expansion of the Nation’s tribal government
operations and services in order for the Prairie Band
Potawatomi Nation to...exercise 1ts confirmed
governmental responsibilities within the Indian Country
subject to its jurisdiction. (A(IV) 184)
6. The Nation has imposed a tribal tax on retailers of motor fuel at the
rate of 16 cents/gal. for gasoline and 18 cents/gal. for diesel fuel. (A(IV) 207)
On January 1, 2003, the rate was increased to 20 cents/gal. for gasoline and 18
centé/gai. for diesel fuel. (A(V) 169) As required by tribal law, all tribal fuel
tax collections are used by the Nation’s government to maintain and improve
roads and bridges on and near the reservation. (A(III) 3; A(IV) 208) The
Nation Station, as a retailer of motor fuel, is subject to the Nation’s fuel tax.
(AQV)207) -

7. The defendant concedes that the Nation has the governmental right

to impose its fuel tax on the Nation Station. (A(I) 75-76)
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g. The Nation Station pays tribal fuel taxes of approximately
$300,000 per yeai' to the Nation. Transfers of this tax are periodically made to
the Prairie Band Potawatomi Road and Bridge Department. (A(III) 3) |

9. The tribal fuel taxes from the Nation Station enable the Natién to
provide esSentiél governmental services to its reservation. The generation of
tribal taxes from the Nation Station to fund tribal government services is an
integral part of the self-governance and self-sufficiency of the Nation. (A(II})
71y

The Indirect Burden of the State Tax Falls on the Nation.

10. A. The indirect burden of the state fuel tax falls on the Nation’s
retail fuel business and interferes with its self-government. The defendant’s
attempted enforcement of the state fuel tax has a direct and substantial adverse
impact on the Nation Station and the Nation. The Nation Station’s cost of fuel
with the state tax imposed would destroy its business and would make it
impossible for the Nation to collect fuel taxes from it. The higher retail prices
that the Nation Station would be forced to charge if the state tax were imposed
would put it out of business. The Nation’s governmental .system of motor fuel
taxation will be rendered completely ineffective if the defendant’s enforcement

of the state fuel tax is permitted to continue. (A(II) 72-73; A(III) 29-30)
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B.  The Nation’s expert witness explained 1 economic terms
the destructive burden of the state tax upon the Nation.

The demand for gasoline is highly elastic in the relevant
market and that the Nation does not have the market power
to impose its tax in addition to the Kansas tax. Were it to try
and do so, the Nation Station would sell virtually no
gasoline or diesel fuel. Hence, if the State is successful, the
Tribe will not be able to collect its tax on motor fuel sales on
the reservation. (A(ll) 84)

ok g

Basic economic theory teaches that the NS cannot charge
prices high enough to allow collection of both the Kansas
and PBP fuel taxes. Motor fuel is a commodity and cannot
be differentiated enough to permit digparate pricing in the
same geographic market. Therefore, the Tribal and State
taxes are mutually exclusive and only one can be collected
without reducing the NS fuel business to virtually zero.
(A(II) 89)

The Nation Provides Most
of the Government Services on the Reservation.

11.  The Nation’s tribal Vgovemment provides the majority of
government services to the Nation Station, its Indian and non-Indian customers
and the reservation as a whole. In 2000 the Nation provided roughly $10.5
million of regular tribal government services on and near the reservation. These
tribal services ﬁlcluded road and bridge construction and maintenance, law
enforcement, fire protectién and emergenby medical, child care, education,

zoning, environmental protection, tribal court and many other government

-12 -



services. These tribal government services are also provided to the company
that disﬁibutes- motor fuel to the Nation Station. (A(IIL) 25-29; A(II) 72) These
figures do not include tribal government capital eﬁpenditures for special
projects. (A(III) 28)

12.  The Nation has taken responsibility for the majority of the roads
and bridges on the reservation. It also has improved and maintained many ofi-
reservation roads near the Nation Station. The Nation improved and continues
to maintain the two miles of casino access road on 150th Road from P Road to
the 150th Road and U.S. 75 Highway intersection. The Nation spent §1.2
million in f9‘97 and 1998 to improve this access road to the caéino. (A(IID) 22~
23, 135) |

13. A. The Nation’s Road and Bridge Department provides most of
the reservatic-;h road and bridge construction and maintenance for the Nation’s
121 square mile reservation. Th.ese reservation roads provide (a) customer and
employee access to commercial and government establishments, (b) access to
the residences of tribal members and non-members living on the reservation and
(c) access to crop lands and agricultural facilities. The Nation maintains these

| roads and bridges with no financial assistance from the County or the State.
The Nation also provides funds and materialé to the County to help it maintain

and improve other roads on the reservation. (A(II) 134-135)
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B.  From 1997 through 20035, the Nation’s Road and Bridge
Department has expended and will expend rougﬁly $29,000,000 for
constructing and maintaining roads and bridges on and near the reservation.
This 1s an airerage of over $3.0 million per year. (A(IIl) 135)

C.  The Nation’s Road and Bridge Department employs 32
persons, 31 of Wﬁcm are members of the Nation. The department owns,
operafes and maintains a fleet of twenty-two pieces of road equipment including

| graders, scrapers, dump trucks aind back hoes and a number of small trucks
worth approximately $4 million. (A(III) 136)

D. | In performing tribal government services, the Nation’s Road
and Bridge Department had regular expenditures of over $1.6 million in 1999
and over $1.8 million in 2000. (A(III) 136)

F E. Asﬂ part of its ongoing, special road reconstruction projects,
the Nation anticipates that during the period of 2000 through 2003, its Road and
Bridge Department will redesign, improve and pave 30 of miles of reservation
road. The total expected cost to the Nation for these special road reconstruction
projects is $8,250,000. (A(III) 137)

F. | In addition to the above special projects, the Nation- has
agreed to finance $450,000 of the costs to improve the off-reservation

intersection at 150th Road and U.S. 75 Highway. ‘The Nation will pay the
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engineering, right of way and utility relocation costs for this project. (A(II)
137)

14, A.  The Nation’s police force provides s_igﬁiﬁcant law
enforcement services for the Nation Station, its customers and all other persons
on the reservation. It expended $1.1 million in tribal funds to pay for these
service;s m 2000, employing 10 full-time ti'ibal police officers. All have been
deputized to enforce tribal and federal criminal laws and to enforce tribal civil
laws, which benefits both Indians and non-Indians on the reservation. (A(III)
- 158)

B.  Tribal police routinely patrol and provide assistance to all
persons and land on and near the reservation, providing law enforcement,
medical emergency and vehicle accident services. (A(II) 158)

C. The Nation éonstructed a $300,000 law enforcement center,
which provides law enforcement services on. and near the reservation. Itis
located within 2 miles of the Nation Station and the casino. (A(II) 158)

D. - The Nation’s police provide assistance to other law
enforcement agencies on and near the reservation. (A(IIT) 159)

15. The Nation’s Fire and Emergency Medical Services Department
provides fire protection, EMS first response .and ambulance services for the

Nation Station, its customers and all other persons on and near the reservation.
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In 2000 the Nation expended over $2.0 million for these services. In 1999, the
Nation built a new $1.2 million fire station on the reservation. The Nation
provides fire control services to all persons on and near the reservation under
mutual aid agreements with several local fire districts. (A(IH) 26)

16. | The Nation’s government is expending over $1.0 million annually
on education. The Nation’s Child Care and Head Start program provides child-
care and early childhood development services for both Indians and non-
Indians. (A(IIl) 26-27)

17. The Nation’s Department of Planhing and Environmental
Protection generally provides environmental protection, zoning and land use
planning regulation services for the Nation Station, its customers and all other
persons on and near the reservation. In 20.00 the tribal expenditures for th_ese

services were roughly $400,000. (A(II) 27)

Other State and Tribal Interests.

18. In 1999 state motor fuel tax collections were $331,151,050 and
total state receipts from all sources were $5,194,746,208. (A(lII)4) The
$300,000 of tribal fuel taxes paid by the Nation Station dﬁ:ring the year from
1999-2000 were 100% of all tribal fuel tax collections. (A(III) 3)

19. The State has an historical policy of not imposing state taxes with

respect to fuel delivered to Indian reservations. In the early 1990’s, Kansas
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Governor Finney agreed that the State should relinquish state tax authority over
the Indian reservations if a Tribe imposes its own tribal taxes. The State also
has a policy that motor fuel should not be subject to double taxation. (K.S.A.
§§ 79-3424, 79-3408(d)(1); A(IL) 73-74)

The District Court’s Decision

In addressing defendant’s motion for summary judgmeﬁt, the district
court first rejected defendant’s contentions that the Eleventh Amendment barred
the Nation’s claim, that the Nation lacked standing, and that the Hayden
Cartwright Act, 4 U.S.C. § 104, provides explicit éongressional authorization
for states to impose fuel tax on fuel delivered to Indian reservations. (Ex. A 5-
18; A(V) 49-62) It then addressed whether the Kansas tax is barred under the
separate but related doctrines of federal preemption and infringement of tribal
© self-government. (Ex. A 19-28; Am 63-72)

The court acknowledged that resolution of these remaining questions
requires a balancing of interests analysis in which federal and tribal interests
against state taxation are weighed against state interests in favor of state
taxation. The court further acknowledged the Supreme Court’s decision in
Waskingron v. Confederated Tribes of the Colville Indian Reservation, 447 U.S.
134 (1980), establishing that state taxes generally may not be imposed on non-

Indians where the revenues burdened by the tax are derived from value
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“generated on reservations by activities in which [Indians] have a significant
interest.” Id. at 156-57.

The Nation submitted unqontroverted evidence of significant fribal and
federal interests that disfavor the state tax, including extensive evidence of
tribally generated values and of the state tax’s destructive effects on the Nation
Station’s business and interference with the Nation’s right to impose its own
tax. (A(H) 45-49) The defendant sought to introduce evidence of state interests
that favor the tax, to which the Nation obj ected.2 (A(IT) 8 and A(T) 147)
Although the court did not rule on the Nation’s objection, it stated in its ruling
denying the Nation’s motion for reconsideration that it did not consider any of
the defendant’s allegations of state services in its decision. (Ex.B 4; A(V) 174)

Notwithstanding the uncontroverted evidence in the record of significant
federal and tribal interests and the absence éf any evidence ;f state interests, the
district court decided that the evidence favoring Kansas’s interest was “so one-

sided that the defendant was entitled to prevail as a matter of law.” (Ex. B 5;

A(V) 175) The court based its conclusion on its view that “if the tribe earns its

> The attachments to defendant’s summary judgment motion exhibits 2-6 are
identical to defendant’s Exhibit List exhibits 2-4, 14, and 15. (A(V) 76-77)
The Nation objected and moved to exclude defendant’s Exhibit List exhibits |
2-4, 14 and 15. (A(D) 147; A(V) 1) The defendant did not oppose the
Nation’s motion notwithstanding written notice to him five times over a six
month period. (A(I) 147; A(D) 8; A(V) 1, 5; A(V) 167, 168)
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profits simply by importing non-Indian products onto the reservation for resale
to non-Indians free from state taxation, the profits are not derived from value ”
generated on Indian la,nds.” (Ex. A 23; A(V) 67) The court also premised its
holding on its finding that “the Tribe has failed to show that the state motor fuel
tax substantially affects its ability to offer governmental services or in any way

affects the Tribe’s right to self-government.” (Ex. A 25-26; A(V) 69-70)

SUMMARY OF THE ARGUMENT

This case turns on whether the defendant can impose a fuel tax on fuel
acquired by an Indian tribe where the state’s interest in imposing the tax is
decisively outweighed by substantial tribal and federall interests against
imposing the tax. The Nation’s fuel marketing activity forms an integral and
essential part of its general on-reservation ecénomic enterprise, and ;ﬁ‘nbodies
substantial reservation-generated value resulting from the Nation’s creation of a
market for fuel among its casino patrons, employees, tribal members and other
residents of the reservation. Having created a significant motor traffic and fuel
market on its rfcservation, the Nation has a compelling interest in levying its
own tribal fuel tax upon the resulting fuel sales in order to carry out its
responsibilities to build, repair and maintain its on-reservation roads and

bridges. These tribal responsibilities are strongly supported by the federal
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government’s interest in promoting tribal self-sufficiency, self-government and |
economic development. In comparisbn to these substantial fribal and federal
interests against the tax, the state’s interest in imposing the tax is unarticulated,
insignificant and has not been properly preéented before the district court.
Accordingly, this Court should hold that the Kansas fuel tax is preempted with
respect to the Nation’s fuel.

Imposition of the Kansas fuel tax upon the Nation’s fuel would also
infringe the Natiori’s right td self-governance by destroying its tribal business
and precluding 1t ‘from exercising its sovereign right to impose its own fuel tax
to finance essential governmental functions. Moreover, imposition of the
Kansas fuel tax would impair the Nation’s rights in violation of the Kansas Act
for Admission. For these reasons, also, .this Court should hold that the Kansas
fuel tax is preempted with respect to.‘fhe Nation’s fuel.

The district court’s order upholding the application of the Kansas fuel tax
to the Nation’s fuel rested on numerous errors of law that prevented it from
correctly weighing the relevant issues in this case. The district court
misconstrued the meaning and significance of reservation-generated value and
overlooked its substantial presence in the Nation’s fuel marketing activity and
its general on-reservation economic enterprise. The district court inexplicably

dismissed the Nation’s strong interest in imposing its own fuel tax and
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completely oveﬂookéd the federal interests supporting the Nation’s interest.
Finally, the district court misdefined and grossly exaggerated the state’s interest
in imposing its tax, relying on evidence not properly before the court in
defining this interest. For these reasons, this Court should reverse the district

court’s entry of summary judgment in favor of the defendant.

STANDARD OF REVIEW

The standard of review is de novo for all issues in this appeal. This court
reviews a district court’s grant of summary judgment de novo to determine
whether there is a genuine issue as to any material fact, and whether the moving
party is entitled to judgment as a matter of law. Gosseit v. Board of Regents for
Langston University, 245 F.3d 1172, 1175 (10th Cir. 2001); Sac & Fox Nation
of Missouri v. Pierce, 213 F.3d 566, 583 (10th Cir, 2000), cert. dem'ed:531
U.S. 1144 (2001). The court must view the record and draw all reasonable
inferences in the light most favorable to the non-moving party. 7 homa& V.
International Business Machines, 48 F.3d 478, 484 (10th Cir. 1995). Relief by
way of summary judgment is drastic, and should be applied with caution to the
end that litigants will have trial on bona fide factual disputes, Jones v. Nelson,

484 F.2d 1165, 1168 (10th Cir. 1973).
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ARGUMENT
1. THE KANSAS FUEL TAX AT ISSUE IS INVALID AS APPLIED
TO THE NATION'S FUEL BECAUSE THE FEDERAL AND
TRIBAL INTERESTS AGAINST STATE TAXATION

OUTWEIGH THE STATE INTERESTS IN FAVOR OF STATE
TAXATION.

In Ollahoma Tax Commission v.-Chickasaw Nation, 515 U.S. 450
(1995), the Supreme Court held that a state tax is categorically preempted by
federal law, absent explicit congressional pemfﬁssion to the contrary, if the legal
incidence of the tax falls “directly on an Indian tribe or its members inside
Indian country, rather than on non-Indians.” 515 U.S. at 458. In situations in
which the legal incidence of a state tax falls oﬁ a non-Indian, but in which
Indians or Indian tribes are adversely affected by the tax, the tax is not
categorically preempted but nevertheless may be preempted based on an
analysis balancing federal, tribal, and state interests. _If the balance of interests
tilts .against the state’s interest in imposing its tax, and federal law is not to the
contrary, the state may not impose its tax. E.g., id., 515 U.S. at 459; Prairie
Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1253 (10th Cir. 2001);
Iﬁdian Country, US.A. v. Oklahoma Tax Comm'n, 829 F.2d 967, 981-82 (10th

Cir. 1987), cert. denied, 487 U.S. 1218 (1988).
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The Supreme Court has explained that the resolution of balancing of
interests cases does not depend on “rigid rule{s]” or on “mechanical or absolute
conceptions of state or tribal sovereignty,” but instead requires a “particularized
inquiry” to determine on a case by case basis whether a state tax is invalid as a
matter of federal law:

In such cases we have examined the language of the
relevant federal treaties and statutes in terms of both the
broad policies that underlie them and the notions of
sovereignty that have developed from historical traditions
~ of tribal independence. This inquiry 1s not dependent on
mechanical or absolute conceptions of state or iribal
sovereignty, but has called for a particularized inquiry
into the nature of the state, federal, and tribal interests at
stake, an inquiry designed to determine whether, in the

specific context, the exercise of state authority would
violate federal law.

th'z,‘é Mountain Apache Tribe v. Bracker, 448 U.S. 136, 144-5 (1980)
(emphasis added).

“State jurisdiction is preempted by the operation of federal law if it
interferes or is incompatible with federal and tribal interests reflected in federal
law, unless the state interests at stake are sufficient to justify the assertion of
state authority.” New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334
(1983). In conducting this balancing of federal, tribal and state interests, “[t}he
traditional notions of Indian sovereignty provide a crucial ‘backdrop’ against

which any assertion of state authority must be assessed.” 462 U.S. at 334-35. |
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This “backdrop” requires that treaties and federal statues be interpreted
“senerously in order to comport with these traditional notions of sovereignty
and with the federal policy of encouraging tribal independence.” Bracker, 448
U.S. at 144-5.

The constitutional source of these federal preemption principles is the
Indian Commerce Clause, Art. I, § 8, cl. 3, which provides: “The Congress shall
have the power . . . [t]o regulate Commerce with foreign Nations, and among
the several States, and with the Indian Tribes.” The Supreme Court recently
described the Indian Commerce Clause’s broad proscription of state authority
over Indian tribes as follows:

If anything, the Indian Commerce Clause accomplishes a
greater transfer of power from the States to the Federal
Government than does the Interstate Commerce Clause.
This is clear enough from the fact that the States still
exercise some authority over interstate trade but save

been divested of virtually all authority over Indian
commerce and Indian tribes.

Seminole Tribe of Florida v. Florida, 517 U.S. 44, 62 (1996) (emphasis added).
In the instant case, the district court failed to conduct the particularized
inquiry required by federal law. It erroneously weighed the evidence and failed
to view the record in the light most favorable to the Nation. The district court
also errqneously decided Sevefal legal issues and misapplied the law to the facts

of this case. To the extent the material facts are not disputed, they require
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summary judgment for the Nation. Accordingly, the district court erred in
granting summary judgment.
A. In Applving the Balancing Test, the District Court Failed to

Properlv Consider and Weigh the Competing Federal, Tribal,
and State Interests.

i. Contrarv to the District Court’s Conclusion, the Kansas
Tax Burdens a Tribal Enterprise that Embodies
Significant Reservation Value.

The district court erroneously held that the Nation. Statiqn enterprise
involved nothing more than the saﬂe of a “non-Indian product” without
reservation value. (Ex. A 21; A(V) 65) The court rejected any suggestion that
- “the fuel sold at the Nation Station is an Indian product because the Tribe

operates a casino in the vicinity or that fuel is an Indian product because the
Tribe financed and constructed the Nation Station to include proper facilities for
unloading, storage and dispensing éf gasoline,” citing Chemehuevi Indian Tribe
v. California Bd. of Equalization, 800 F.2d 1446 (9th Cir. 1986). The .court’s
| myopic focus on the physical fuel, to the exclusion of the Nation’s general
reservation-based economic enterprise and its sigﬁiﬁcant investment in and
control over that enterprise, seriously deviates from the established federal test
for determining the presencé of reservation value.
The federal courts have made clear that state taxes generally may nof be

imposed on non-Indians where the revenues burdened by the tax are derived
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from value “generated on the reservations by acrivities in which [Indians] have
a significant interest.” Colville, 447 U.S. at 156-57 (emphasis added); accord
Sac & Fox, 213 ¥.3d at 585; Indian Country, U.S.A., 829 F.2d at 986.

In defining reservation-generated value, the federal courts do not focus
merely on the bare physical product offered for sale on the reservation, but
rather examine the tribal marketing enterprise as a whole. Thus the Supreme
Court in Colville indicated that the “efforts of the Tribes in importing and

marketing’.’ cigarettes and the “location” of Indian reservations where the
cigarettes sales occur are relevant to determining the reservation value
embodied in cigarette marketing enterprises. 447 U.S. at 1587 Sirxﬁlaﬂy, in
Indian Country, U.S.A4., this Court examined the reservation value embodied in
a “tribal bingo enferprise” without distingufshing between the component parts
of the enterprise, which included not only the holding of bingo games, but also
the sale of food, bingo supplies and bingo accessoﬁes — which items

presumably were imported from outside the reservation. 829 F.2d at 972, 983-

> The Court refused to address these factors because the record lacked the
necessary evidence. Colville, 447 U.S. at 158, The Court made its
observations in discussing the State of Washington’s failure to give any
credit for tribal taxes paid on cigarettes. The Court recognized that if such a
credit were given, thereby removing any difference in the tax burden
between reservation and non-reservation sales, the remaining reservation
cigarette sales would be attributable to reservation value resulting from the
tribe’s marketing location and techniques. Id.
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84 (emphasis added). The Ninth Circuit took a similar approach in Gila River
Indian Community v. Waddell, 967 F.2d 1404 (9th Cir. 1992), where it
exarmined the reservation value in the tribe’s comprehensive entertainment
enterprise — including a marina, an auto racetrack, an amphitheater, and
associated concession buﬂdirigs — without narrowly focusing on the different
types of services and products marketed as part of the enterprise. The Ninth
Circuit took this broad approach even though the activities on which Arizona
~sought to impose its tax inciudéd the sale of concessionary items which
presumably were manufacfu:red outside the reservation. 967 F.2d at 1406.
Secondly, in evaluating the reservation value embodied m a.tribal
enterprise, the federal courts focus on the tribe’s investment in and control over
the enterprise, not simply the geographical origin of the products sold or used in
the enterprise. Thus, the Supreme Court in California v. Cabazon Band of
Mission Indians, 480 U.S. 202 (1987), in assessing the reservation value in a
tribal casino enterprise, did not examine the off-reservation origin of the
gaming supplies and accessories used in the enterprise. Rather, the Court
emphasized that the Tribes:
have built modern facilities which provide
recreational opportunities and ancillary services to
their patrons, who do not simply drive onto the

reservations, make purchases and depart, but spend
extended periods of time there enjoying the services
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the Tribes provide. The Tribes have a strong
incentive to provide comfortable, clean, and attractive
facilities and well-run games in order to increase
attendance at games. ‘

Id. at 219, Similarly, in Indian Country, U.S.A., this Court held that a tribal
bingo enterprise embodied sufficient reservation value to preclude the
imposition of a state tax on non-Indians because (1) the enterprise was located
on Creek Nation lands, (2) the Creek Nation owned and controlled the
enterprise, and (3) Creek Nation members predominated as employees of the
enterprise. 829 F.2d at 982-83, 986. This Court did not even mentiqn the off-
reservation origin of the concessions or the gambling supplies used and sold as
part of the enterprise. In Gila River, moreover, the Ninth Circuit found
sufficient allegations of reservation value in a tribal entertainment enterprise to
reverse the district court’s dismissal, holding that the tribe’s alleged contrbl and
regulation of the entertainment events indicated “an active role in generating
activities of value on its reservation” and gave it “a strbng interest in
maintaining those activities free from state interference.” 967 F.2d at 1410.°

The Ninth Circuit drew no attention to the off-reservation origin of the

+ In a later decision in the same case, the Ninth Circuit upheld the district
court’s grant of summary judgment against the Tribe, primarily on the
ground that the Tribe’s claim of active involvement in the entertainment
activities was “unsupported by the record.” Gila River Indian Community v.
Waddell, 91 F.3d 1232, 1238 (9th Cir. 1996).
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concessions sold at the entertainment events. The Ninth Circuit’s broad
approach to assessing reservation value in Gila River has superseded the
narrower, product-oriented approach it used in Chemehuevi, apon which the
district court erroneously chose to rely.

If an enterprise of an Indian tribe or tribal members lacks reservation
value, the federal éourt_s sometimes express this fact by observing that such
activities involve the “marketing of a tax exemption.” See, e.g., Colville, 447
U.S. at 155; Sac & Fox, 213 F.3d at 585;° Salt River Pima-Maricopa Indian |
Community v. Arizona, 50 F.3d 734 (9th Cir. 1995). In Colville, for instance,
the Supreme Court concluded that “the value marketed by [certain reservation-
baséd] smokeshops to persons coming from outside is not generated on the
reservations by activities in which the Tribes have a significant interest.” 447
U.S. z;t 155. As a result, continued the Court, “[w]hat the smokeshops offer

these customers, and what is not available elsewhere, is solely an exemption

s In Sac & Fox, the tribes argued that imposition of the Kansas fuel tax

- diminished their tribal revenues and thereby infringed their soversign right
of self-government. 213 F.3d at 583. Because the tribes apparently
presented no evidence with respect to the reservation value embodied in
their tribal economic enterprises, this Court had no occasion in that case to
consider whether the tribes’ fuel sales incorporated reservation value and
thus simply assumed that such value was absent. Thus, this case presents
this Court with the first opportunity since Indian Country, U.S.4. to address
the reservation value issue.
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from state taxation.” Id. Because the tribes offered no independent evidence of
reservation-added value, 447 U.S. at 158, the Colville court concluded that the.
tribes marketed nothiﬁg more than “an exemﬁtion froni state taxation {0 persons
who would normally do their business elsewhere.” 447 U.5. at 155 (emphasis
added). The determination that a tribe is marketing an exemption, therefore, 1s
simply a conclusion that a tribe’s activity lacks reservation value, and is not an
independent test or inquiry. Id.

The district court flatly disregarded the establishéd federal test for
evaluating the reservation value of a tribal enterprise. First, the court
erroneously focused on the extent of reservation value in the fnere physical
product sold by the Nation Station. (Ex. A 20; A(V) 64) In so proceeding, the

court ignored the elements of location and tribal marketing effort that the'
Supreme Court“in Colville treated as relevant to the reservation value inquiry.
" In sharp contrast to Indian Country, U.S.A., the court expressly refused to
evaluate the reservation value inhering in the Nation’s general economic
enterprise, of which the Nation Station is an integral pzirt. As the Nation
demonstrated in its papers before the district court, the Nation Station was
purposefully located on trust land c.lolse to the Nation’s casino enterprise and
was built to serve the patrons and empldyees of the casino enterprise. The

Nation’s expert witness found that 73% of the Nation Station’s fuel customers
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consist of patrons and employees of the casino and the Nation, and that “[b]ut
for the casino, there would not be enough traffic to support the [Nation Station]
in its current location.” (Fact 3(E)) (Citations to "Facts" are to the numbered
facts in the Statement of the Facts.) It is doubtful, in fact, whether the sales at
the Nation Station would take place anywhere within Kansas absent the magnet
effect of the Nation’s casino enterprise, which increases fuel consumption
among those who travel to the enterprise and attracts visitors from adjoining
states. The Nation Station serves épproximately 80 meals per day to members
of the Natiqn, reservation and casino workers, and casino patrons, and is
integrated with the economic development plans in the Nation’s land use plan
for the reservation. (Fact 3(E)) The Nation Station’s fuel sale activity, in short,
is not a discrete and isolated enterprise of the Nation. The district court clearly -
erred in not considering rt”he reservation value embodied in the Nation’s general
economnic enterprise, of which the Nation Station, along with the casino, 1s an
integral p’art.

Secondly, in sharp contrast to Cabazon, Indian Country, U.S.4. and Gila
River, the district court erroneously faile.d to consider the Nation’s substantial
investment in and direct management and control over the casino enterprise and

the Nation Station. The district court, in fact, made no attempt whatsoever 10

assess the Nation’s substantial participation in its enterprise. Among other
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things, the court ignored the following uncontroverted elements that establish

the existence of strong reservation value:

e The Nation financed and constructed on its reservation a $35
million casino, of which the Nation oversees the management and
receives 100% of the revenues and of which many of the Nation’s
members are employees. By building and operating its casino, the
Nation has generated the value of a substantial flow of motor
vehicle traffic in an otherwise remote rural location. (Fact 3(A))

¢ The Nation recognized that casino customers and employees travel
distances, sometimes substantial distances, to get to the
reservation. These travelers should be attracted to a convenient
place to buy gas, snacks, drinks and cigarettes before getting on the
highway. Therefore, the Nation financed and constructed the
Nation Station at a cost of $1.5 million and a motor fuel handling
system at a cost of $250,000. The Nation Station is a modern, full-
service convenience store strategically placed so that it is easily
accessible to travelers going to and from the casino. (Fact
3(B)&(E))

e The Nation owns and directly manages the Nation Station, and

most.of the Nation Station’s employees are Indians and Nation
members. (Fact 3(C)&(D))

e The Nation Station sells its fuel at fair market prices, which
includes the Nation’s tax imposed at approximately the same level
as that of the State of Kansas. (Fact 4)

The‘ reservation value that exists in the present case is substantially the
same as the reservation value that this Court found conclusive in Indian
Country, U.S.A. and the Supreme Court found conclusive in Cabazon. Asin
Indian Country, U.S.A4., the Nation has made substantial monetary investments

in the on-reservation enterprise, maintains an ownership interest in the facilities
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and profits of the enterprise, exercises direct control and maﬁagement over the
enterprise, and employs significant numbers of its own members in the
enterprise. 829 F.2d at 982-83, 986. Like the Tribes in Cabazon, the Nation “is
not merely importing a product onto the reservations for immediate resale to
non-Indians. [It has] built modern facilities which provide recreational
opportunities and ancillary s_ervices to [its] patrons, who do not simply drive
onto the reservations, make purchases and depart, but spend extended periods of
time there enjoying the services the Tribes provide.” 480 U.S. 202, 219 (1987).

The district court’s reliance on Chemehuevi, Colville, and Salt River is
completely misplaced. With regard to Chemehuevi, as noted above, supra 26-
27, the Ninth Circuit now generally evaluates reservation value with reference
to a tribe’s investment in and control over the fribe’s economic lenterprise asa
whole. Gila River, 967 U.S. at 1410; see afso Salt River, 50 F.3d at 738.
Moreover, Indian Country, U.S.A. establishes that the reservation value inquiry
within the Tenth Circuit requires examination of tribal participation in the
general tribal enterprise, and these parameters prevail over any contrary
directive in the Chemehuevi case. 829 F.2d at 972, 983-84, 986,

The facts of the present case bear no resemblance to the facts in Colville,

where the Court held, based on the record before it, that the tribes cigarette

sales were made to customers who “would normally do their business
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elsewhere.” 447 UJ.S. at 155. Here, the business of the Nation Station’s
customers would not even exist, much less occur elsewhere, absent the Nation’s
substantial ongoing investment in its reservation-based economic enterprise,
which creates the market which the Nation serves.

The Salf River case, likewise, involved markedly different facts than
those in the present case. In sharp contrast to the Nétion’s enterprise, all of the
reservation businesses subject to the state tax in Sa/t River were “owned and
managed by non-Indian entities, none of which were residents of the
rtf:sr&n'va*ciron.”6 50 F.3d at 735. Moreover, utterly unlike the present case, the
on-reservation businesses in Sa/t River had leased property from a non-Indian
developer, who in turn leased land from tribal members for 55 years; the
developer financed construction of t]_n_e shopping mall in guestion without the
tribe’s participation; the tribe had no interest in the p;“oﬁts or rents of the
businesses; and the tribe had no role in making business decisions with respect
to the businesses. 50 F.3d at 733, 738. Finally, the court in Salt River noted
that the tribal 1% sales tax could be imposed concurrently with thé state 5.5%

tax, whereas in the present case, the tribal and state fuel taxes are mutually

¢ The businesses in question included Circuit City, Cost Plus Imports,
Denny’s, J.C. Penney, McDonalds, Taco Bell, Kentucky Fried Chicken, and
Home Depot — names not usually associated with Indian country. Salt River,
50 F.3d at 735.
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exclusiv;-. Importantly, the Salt River court indicated that “there may be a linit
on stafe taxation where it effectively prevents appropriate taxation by an Indian
tribe” — the precise situation in the present case. 50 F.3d at 738,

In summary, the district court ignored the proper federal test for assessing
reservation value, dismissed the Nation’s abundamlevidence that satisfied this
federal test, and relied on a superseded and factually distinguishable éases on
reservation value in making its determination. For these reasons, this Court
should reverse the district court’s order for summary judgment.

2. The District Court Failed to Accord Proper Weight to
the Nation’s Compelling Interest in Raising Revenues to

Construct and Maintain Reservation Roads, Bridges,
and Related Infrastructure.

After erroneously concluding that the Kansas fuel tax does not burden
COMMErce deri\}ed from significant reservation value, the district court made
two additional and significant errors in considering the impact of the Kansas tax
on the Nation’s ability to impose its own fuel tax on the Nation Stétion. First,
the court ignored uncontroverted evidence in the record that the Nation’s tax
raises substantial revenues for reseﬁation roads, bridges, and related
infrastructure on the reservation, and that the Nation would be unable to impose
its tax if the Kansas tax also were imposed, cvidénce that establishes a

compelling tribal interest against state taxation in the circumstances of this case.
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(Facts 10-17) Second, the court accorded no weight at all to this compelling
interest of the Nation, much less the weight that is warranted, in balancing the
competing tribal, federal, and state mterests. |

The Supreme Court has recognized that “[t]he power to tax transactions
occurring on trust lands and significantly involving a tribe or its Iﬁembers isa
fundamental attribute of sovereignty . ...” Colville, 447 U.S. at 152, In many
balancing of interests cases in which the courts havé considered a fribe’s
interest in imposing a tax, however, the courts have conclude.d based on the
evidence that the state tax would not adversely affect the tribe’s. ability to
impose its tax. See, e.g., Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163,
173, 191 (1989) (finding no evidence in record that dual state and tribal taxes
had any adverse impact on tribe); Gila River II, 91 F.3d at 1239 (5th Cir. 1996)
(rejecting as speculative tribe’s assertion _that dual ‘saxa%i-on would hann;fribe);
Salt River, 50 F.3d at 738 (concluding that state’s 5% tax has not prevented
tribe from imposing its 1% tax).

In Colville, by contrast, the Supreme Court recognized that the state tax
at issue would adversely affect the tribes’ ability to impose their own taxes and,
indeed, would eliminate the bulk of the business at the tribal smokeshops. The
COUI;E in Colville explained the process for weighing a tribe’s interest against

state taxation under these ¢ircumstances:
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While the Tribes do have an interest in raising revenues
for essential governmental programs, that interest is
strongest when the revenues are derived from value
generated on the reservation by activities involving the
Tribes and when the taxpayer is the recipient of tribal
services.

447 U.S. at 156-57. There was no evidence before the Court in Colville that the
state tax at issue would burden commerce that would exist on the reservations ©
the state tax were imposed with a credit for tribal taxes paid. Indeed, the
evidence before the Court showed quite the contrary:

[Elven if credit were given, the bulk of the smokeshops’

present business would still be eliminated, since

nonresidents of the reservation could purchase cigarettes

at the same price and with greater convenience nearer

their homes and would have no incentive to travel to the
smokeshops for bargain purchases as they do now.

~ Id. at 158. Based on the record before it, the Court conclﬁded that the tr o8’
interest in imposing their own taxes should not be accorded significant wei ‘h-
in the balancing of interests. Id. at 157-58; see also Sauc & Fox, 212 F.3d «
585 (relying heavily on Colville’s analysis of economic realities to reverse
summary judgment granted to tribes challenging Kansas fuel tax and remand o
district court for examination of “what the precise economic realities of the
situation are both in the presence and absence of the motor fuel tax” and
“whether and to what extent the motor fuel tax would burden commerce derived

from value generated on Indian lands™).
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In the present case, unlike Colville, the Kansas tax clearly burdens
commerce derived from reservation value. As a result, the tribal and federal
interests against state taxation would be sufficient to invalidate the Kansas tax
even if the Nation imposed no tax at all. That the Nation does impose a tax that
raises substantial revenues and uses those revenues to provide essential
governmental services on its reservation further strengthens the Nation’s
 already strong interests against state taxation in this case.

The uncontroverted evidence before the district court established the
following:

e The Nation’s fuel tax generates approximately $300,000 per year
for the Nation, which makes periodic transfers of the tax to the
Nation’s Road and Bridge Department. The Nation’s fuel tax thus
enables the Nation to provide essential governmental services to its
reservation, its customers and its members, and to safeguard the

self-sufficiency and self-governance of the Nation. (Facts 8&9)

e The tax imposed on the Nation Station 1s the Nation’s only source
of fuel tax revenues. (Fact &)

e The Nation would be unable to impose its tax on the Nation
Station to raise revenues for these essential services if the Kansas
tax also were imposed. (Fact 10}
In the face of this evidence, the district court reached the astonishing and

erroneous conclusion that “the Tribe has failed to show that the state motor fuel

tax substantially affects its abﬂity to offer governmental services or in any way
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affects the Tribe’s right of selfugovemment.” (Ex. A 25-26; A(V) 69-70)
Per’haps to justify this false conclusion, the district court repeatedly asserted that
the Nation’s customers and not the Nation would bear the direct economic
burden of the Kansas tax. (Ex. A 22,.24; A(V) 66, 68) The court failed to

Teco gniz'e,' however, that the Nation would bear a significant indirect economic
burden of the Kansas taix, because the Nation could not imposé its own tax if

* the Kansas tax also were imposed.”

In a further attempt to minimize the significance of the Nation’s interest
in imposing its_ taxes, the district court suggested that the Nation’s customers do
not receive significant governmental services from the Nation. (Ex. A 25
n.101; A(V) 69 n.101) However, the uncontroverted evidence summarized
above establishes that the Nation indisputably provides services to these
constituents. Thus, this additional attempt by the district court to discount th¢

Nation’s compelling interest in imposing its fuel tax also must fail.

* In emphasizing that the Nation’s customers would bear the direct economic
burden of the Kansas tax, the district court relied on this Court’s statements
in Sac & Fox regarding this burden. See 213 F.3d at 584. The Sac & Fox
Court appreciated that Colville was decided based on economic realities,
however, and was mindful that the Kansas tax may impose indirect
economic burdens on a tribe or tribal members that may be relevant to the
particularized inquiry that is required in the balancing of interests. Indeed,

“this Court remanded the case in Sac & Fox for, inter alia, a determination
under the balancing test of “the precise economic realities of the situation . .
. both in the presence and absence of the motor fuel tax.” Id. at 585.
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Although the district court ?urported to recognize in general that the
Nation has an interest in imposing taxes to raise revenﬁes, the court accorded no
weight at all to this interest under the circumstances of.this case in concluding
that the evidence favoring Kansas’s interest was “gso one-sided that the
defendant was entitled to prevail as a matter of law.” (Ex. B 5; A(V) 175)
Because the Nation’s tax is imposed on a reservation activity in which the
Nation plays the central role, and because the tax revenues enable the Nation to
construct and maintain reservation roads and related infrastructure that are
burdened by the activity, the Nation’s interest in imposing the tax is especially
| compelling and the district court’s failure to accord it any weight in the
balancing of interests is especially egregious. For this reason, this Court should
reverse the district court’s order for summary judgment.

3. The District Court Totallv Overlooked the Federal
Interests Against State Taxation.

a. The Federal Indian Trader Statutes By
Themselves Preempt the State Tax.

The Supreme Court held in Warren Trading Post Co. v. Arizona Tax
Commission, 380 U.S. 685 (1965), and Central Machinery Co. v. Arizona Tax
Commission, 448 U.S. 160 (1980), that the federal Indian Trader Statutes, 25

U.S.C. §§ 261-264, categorically bar the imposition of state taxes on non-

Indians with respect to their sales made to Indians and Indian tribes on their
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reservations. The Indian Trader Statutes provide,. in pertinent part, that the
Commissioner of Indian Affairs “shall have the sole power and authority to
appoint tréders to the Indian tribes and to make such rules and regulations as he
may deem just and proper specifying the kind and quantity of goods and the
prices at which such goods shall be sold to the Indians.” 25 U.S.C. § 261. The
Commissioner has issued detailed regulations that govern all aspects of trading
with reservation Indians. | 25 C.F.R. §§ 140.1-140.26. As the Court reasoned in
Warren Trading, “Con.gress has taken the business of Indian trading on
reservations so fully in hand that no room remains for state laws imposing
additional burdens upon traders,” id. at 690, and the Court’s holdings in Warren
Trading and Central Machinery are fully applicable to the Kansas tax at issue
here.

We recognize -that this Court held in Sac & Fox that the Indian Trader
Statutes did not prevent enforcement of the Kansas fuel tax with respect té
transactions between non-Indian distributors and various Kansas tribes. 213
F.Bd at 583. To the extent _that Sac & Fox can be read to hold categorically,
without limitation to the facts of that case, that the Indian Trader Statutes permit
the imposition of the Kansas fuel tax upon any supplier with respect to fuel
sales to Indians on their reservation, the decision would clearly violate binding

Supreme Court precedents and should be reconsidered by the en banc Court.
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b. Other Strong Federal Interests Weigh Against
State Taxation. ‘

In addition to the categorical bar imposed by the Indian Trader Statutes,
strong federal interests reinforce the strong tribal interests weighing against
state taxatioﬁ. The district court to'tally overlooked these federal interests
against state taxation in balancing the mterests.

Just as in Indian Country, U.S.A., where the federal government’s heavy
involvement in .promoting and assisting in thé development of tribal bingo
enterprises carried great weight with this Court in striking down a state tax on
non-Indians, the federal government’s heavy involvement in promoting and
assisting in general tribal economic enferprise development provides a strong
federal interest against imposition of the Kansas fuel tax. There is perhaps no
stronger federal policy goal in the area of Indian affairs than tribal economic
development and self-sufficiency. This goal is stated explicitly in numerous
Ac;ts of Congress, including, among éthers, the Indian Reorganization Act, 25
U.S.C. §8 461 to 479 (the “IRA”™), the Indian Self-Determination Act, 25 U.S.C,
§ 450f et seq., the Indian Financing Act of 1974, 25 U.S.C. § 1451 et seq., and,
of course, the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 ef seq.,
§2701(4) (“IGRA™). As discussed above, the Nation Station is an immediate

oufgrowth and result of the Nation’s IGRA casino. (Fact 3(A))

- 40 -



Numerous Executive Branch policies likewise state the federal policy
goal of tribal economic development and self-sufficiency, which encompasses
the goal of economic diversification beyond gaming and promoting inter-tribal
commerce to develop tribal markets. E.g., Presidential Proclamation 7500 of
November 12, 2001, 66 Fed. Reg. 57641 (Nov. 15, 2001) (“My Administration
will continue to work with tribal governments on a sovereign to sovereign basis
to provide Native Americans with new economic and educational opportunities,
... We will protect and honor tribal sovereignty and help to stimﬁlate gconomic
development in rcservation communities,”); Presidential Executive Order
131735, 65 Fed. Reg. 67249, Consultation and Coordination With Indian Tribal
Governments, Sec. 2(a), (Nov. 6, 2000) (“the United States recognizes the right
of Indian tribes to self-government and supports tribal sovereignty and self-
determination”) The federal government programs and initiatives to promote
tribal economic development are too numerous to catalogue here. Just one
example is Native eDGE (economic Development Guidance and
Empowerment), “an interagency ilﬁtiative of the Federal Government to
facilitate sustainable economic development within American Indian and

Alaska Native communities.” (http://nativeedge.hud.gov/reference/whatisedge.

asp.)
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Another of the federal government’s most consistently expressed Indian
policy goals since Congress’s enactment of the IRA in 1934 has b¢:6n
promoting tribal self—govefmment. This goal, like the goal of tribal economic
development and self-sufficiency, is stated explicitly in nﬁmerous Acts of
Congress, including the IRA, IGRA, and the Indiaﬁ Civil Rights Act of 1968,
25 U.S.C.§1301 et seq. Congress enacted the IRS “to provide a mechanism for
the tribe as a governmental unit to interact with and adaptto a modern
society... “ F. Cohen, Handbook ofFedemlIna’i.an Law 147 (1982 ed.). The
“intent and purpose of the Reorganization Act was to ‘rehabilitate the Indian’s
economic life and to give him a chance to develop the initiative destroyed by a
century of oppression and paternalism.” Mescalero Apache Tribe v. Jones,
411 U.S. 145, 152 (1973), quoting H.R. Rep. No. 1804, 73d Cong., 2d Sess., 6
(I 934). The district court would categorically restrict the scope of tribal self-
government interests to “Indian products,” such as baskets, jewelry and othef
products made by Indians. This is unreasonable in a business sense, and it is
contrary to Congress’s intent that Indian tribes should be empowered to operate
in the modern world. This federal interest in modemizing Indian governments
is served by protecting the Nation’s .self—govemment interest in its bona fide,

modern-day retail activities.
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When Congress passed the Indian Tribal Government Tax Status Act of
1982, P.L. 97-473, § 201 et seq., it explicitly recognized the importance of
tribal taxation:

Many Indian tribal governments exercise sovereign
powers; often this fact has been recognized by the United
States by treaty. With the power to tax, the power of
eminent domain, and police powers, many Indian tribal
governments have responsibilities and needs quite similar
to those of state and local governments. Increasingly,
Indian tribal governiments have sought funds with which
they could assist their people by stimulating their tribal
economies and by providing governmental services. The
committee has concluded that, in order to facilitate these
¢fforts of the Indian tribal governments that exercise such
sovereign powers, it is appropriate to provide these
governments with a status under the Internal Revenue
Code similar to what is now provided for the
governments of the states of the United States,

S. Rep. No. 97-646, 1982 U.S.C.C.A.N. 4580, 4589. This Act requires that
tribal taxes receive treatment equal to state taxes for purposes of deductibility.

The bill provides that Indian tribal governments are to be
treated as states for purposes of the deduction for taxes
under section 164. As a result, if a tax imposed by an
Indian tribal government falls into any of the categories
of taxes that may be deducted under section 164 if
imposed by a state, then the Indian tribal government tax
is also deductible for federal income tax purposes.

S. Rep. No. 97-646, 1982 U.S.C.C.AN. 4580, 4593; see also 26 US.C. §

7871(2)(3). The Indian Tribal Government Tax Status Act demonstrates the
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specific federal interest in encouraging tribal taxation to support self-sufficient
tribal government.

The district court’s failure to consider and weigh these federal interests in
tribal economic development, tribal self—sufﬁciency, and strong tribal
govemmenfs, which reinforce £he strong tribal interests discussed above,
provides_aﬁ additional basis for reversal of the district court’s order for
summary judgment.

4, The District Court Misconstrued and Exaggerated the
State Interest By Erroneously Focusing on Unspecified

Off—Reservation State Services Provided to the Nation’s
Customers. '

The district court’s holding rested heavily on its conclusion tﬁat the state
possessed a strong interest in imposing its tax on the Nation’s fuel. (Ex. A 26;
A(V) 70)-In defining and evaﬁiuating the state interest in this case, however, the
district court seriously deviated from governing federal precedents and grossly
exaggerated the strength of the state interest in this case.

In assessing the state interest in imposing a tax u;nder.thc balancing test,
federal courts examine two main issues. First, the courts evaluate the nature
and extent of state services provided to the party that bears the legal incidence |

Aof the tax. In Bracker, 448 U.S. at 150, for instance, the Supreme Court

examined the state’s regulatory interest and services provided to the non-Indian
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logging company which bore the legal incidence of the motor vehicle licensing
and fuel use taxes that Arizona imposed on the company’s on-reservation
activities. Similarly, in Indian Country, US.A., 829 F.2d at 987, this Court
assessed Oklahoma’s interest in imposing its sales tax with respect to an Indian
tribe’s bingo activities by evaluating the State’s interest in and services to the
bingo patrons, who bore the legal incidence of the state sales tax. Numerous
other cases confirm that the state services considered under the balancing test
are those provided to the “taxpayer — the party who bears.the legal incidence,
not the economic burden, of the tax. See, e.g., Colville, 447 U.S. at 157
(evalué.ting state services provided to the customer, who bore the legal
incidence of the Washington cigarette tax); Cotton Petrofeum, 490 U.S. at 185
(evaluating state services and regulations with respect to on-reservation
petroleum compa,ﬁ-y that bore the legal incidence of five New Mexico oil and
gas production taxes); Salt River, 50 F.3d at 336 (assessing the state services
provided to 110n»Indién lessees selling upon an Indian reservation who bore the
legal incidence of Arizona’s gross receipts tax).

Second, the federal courts assess the state’s services with respect to the
on-reservation activities affected by the state tax. As the Supreme Court stated
in Mescalero Apache Tribe, 462 U.S. at 336, “[t]he exercise of State authority

which imposes additional burdens on a tribal enterprise must ordinarily be
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justified by functions or services performed by the State in connection with the
on-reservation activity” (emphasis added). Thus, in preempting the Arizona
motor vehicle licensing and use fuel taxes, the court in Bracker emphasized that
Arizona could not identify “any regulatory function or service performed by the
State that would justify the assessment of taxes for activities on Bureau and
tribal roads within the reservation.” 448 U.S. at 148-49. Similarly, the Court in
Ramah Navajo School Board, Inc. v Bureau of Revenue of New Mexico, 458
U.S. 832 (1982), attached little importance to the off-reservation state services
j)rovided to the non-Indian contractor (Lembke) Whom New Mexico sought to
tax for constructing a reservation school, noting that “[pJresumably, the state
tax revenues derived from Lembke’s off-reservation business activities are
adequate to reimburse the State for the services it provides to Lembke.” 438
U.S. at 844:1.9. The Ramah Navajo decision rather focused on existence of
state services to Indian education within the reservation, which it found almost
entirely lacking. Id. at 843-44. In Indian Country, U.S.A., this Court stressed
that the State lacked any regulatory interest over the tribe’s on-reservation
bingo activity and that “the State has pointed to ﬁG services that it provides on
Creek Nation lands that would justify the tax.” 829 F.2d at 987. The /ndian

Country, U.S.A. Court added that the state interest in its residents “is

substantially diminished when the residents engage in activities largely beyond
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the state’s jurisdiction and control . . . .” Id. Only where the State provides
substantial on-reservation services benefiting the activities burdened by the
state tax ha{fe federal courts found a significant state interest for purposes of the
balancing test. See, e.g., Cotton Petroleum, 490 U.S. at 185-86 (substantial
regulatory Services directly relating to oil and gas production}; Chemehuevi,
800 F.2d at 1449 (“substantial services on the reservation” relating to highways,
education, transpor