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of said extension. See attached document.
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1875 Eve STREET, N.W., SuITE 1200
WASHINGTON, DC 20006-5420
TELEPHONE: {202) 457-0160

I lNSON FACSIMILE: (202) 659-1559
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DENNIS J. WHITTLESEY
DWhittlescy@dickinsonwright.com
(202) 659-6928

May 21, 2010
Via Internet Transmission

Tim Vollmann, Esquire

3301-R Coors Rd., N.W,

PMB 302

Albuquerque, New Mexico 87120

Re:  Water Wheel Camp Recreational Area, et a. v. LaRance, et al.,
In The United States Court of Appeals for the Ninth Circuit
Case Nos. 09-17349 and 09-17357
New Briefing Schedule

Dear Mr. Vollmann:

Pursuant to our telephone conversation on the above listed date, I am writing to inform
you that the Clerk of the Court (Extension Clerk) for the Ninth Circuit has granted my request
for a 14 day extension of time in which to file Appellees’ Response/Cross Appellants’ Principal
Brief (see 9th Cir.R.31-2.2(a)). Consequently, the following is the revised Briefing Schedule to
the above-listed case:

Appellees’ (Plaintiffs’/Cross-Appellants) Principal/Response Brief (Brief #2) June 28, 2010
Appellants’ Reply/Response Brief (Brief #3) July 28,2010
Appellees’ Optional Reply Brief (Brief #4) Aug.11, 2010

A copy of this correspondence will be attached to Appellees’ Principle/Response Brief,
as required by the Clerk of the Court. Should you have any questions regarding this revised
Briefing Schedule please do not hesitate to contact me.

Very truly yours,

DIW/sll

DC 35609-1 154599

' Due 14 days following service of Appellants’ Reply/Response Brief.

Counselors At Law

DETROIT NASHVILLE WasHINGTON, D.C. ToRONTQ PHOENIX
BrLooMrtiero Hittls ANN ARBUR LANSING GRAND RAPIDS
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CERTIFICATE OF PARTIES, RULINGS UNDER REVIEW, AND
RELATED CASES PURSUANT TO RULE 28-2.1

The undersigned counsel of record certifies as follows:

A. Parties

The Parties to this case are Appellee Robert Johnson and Cross Appellant

Water Wheel Camp Recreational Area, Inc. Appellants / Cross Appellees are Gary

River Indian Tribal Court, and Jolene Marshall, in her capacity as Clerk of the
Colorado River Indian Tribal Court.

B. Ruling Under Review

Appellee and Cross Appellant seek review of the Order issued on September
23, 2009 by the United States District for the District of Arizona (Civil Action
Number CV-08-0474-PHX-DGC).

C. Related Cases Pursuant to Cir. R. 28-6

The only case related to this appeal is the matter appealed herein.

D. Certificate Pursuant to FRAP 26.1

Cross Appellant Water Wheel Camp Recreational Area, Inc. is a non-Indian
California corporation with all shares being owned by non-Indians and its principal

place of business in Blythe, California.
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JURISDICTIONAL STATEMENT
Water Wheel Camp Recreational Area, Inc. ("Water Wheel") and Robert
Johnson ("Johnson") filed litigation in the U.S. District Court for the District of
Arizona on March 11, 2008, seeking declaratory and injunctive relief that the
Tribal Court of the Colorado River Indian Tribes ("CRIT") lacked subject matter

jurisdiction over them in an eviction action. At issue was their occupancy of a

leasehold on federal land claimed by CRIT Vto be w1th1ntheColorad0 Rivér Igldian
Reservation. Although CRIT is an Arizona tribe, the land at issue is within the
State of California. The Defendants — Appellants/Cross-Appellees before this
Court — were the Chief Judge and Chief Clerk of the CRIT Tribal Court (herein
known as the "Tribal Court Parties").

The basis for jurisdiction in the District Court was federal question
jurisdiction pursuant to 28 U.S.C. § 1331.

This is an appeal from a final Order of the District Court and this Court has
jurisdiction pursuant to 28 U.S.C. § 1291. The final District Court Order was
entered on September 23, 2009, and the Tribal Court Parties timely filed their
Notice of Appeal on October 22, 2009, from that portion of the Order which
granted relief to Plaintiff Robert Johnson. On October 23, 2009, Water Wheel
filed a Notice of Appeal (the "cross-appeal") from that portion of the District

Court’s Order which denied relief to Water Wheel.
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Both the appeal and the cross-appeal are from a final order of the District
Court disposing of all parties’ claims.

STATEMENT OF ISSUES PRESENTED FOR REVIEW BY APPELLEE
AND CROSS-APPELLANT

1. Whether the District Court correctly held that the Tribal Court Parties
failed to meet their burden to establish that they had personal jurisdiction over
Appellee Robert Johnson under the law of Montana v. United States and its
progeny.

2. Whether the District Court properly accepted and considered the two
Declarations filed by Johnson.

3. Whether the District Court correctly ruled that an "inherent tribal
exclusionary power" did not provide the Tribal Court with personal jurisdiction
over Johnson in the action before it.

4, Whether the District Court erred in ruling that the CRIT Tribal Court
had jurisdiction over Cross Appellant Water Wheel in an eviction action under the
CRIT Eviction Ordinance, which was not in existence when the Lease at issue was
executed and to which Water Wheel had never consented in writing despite the
Lease's provision that written consent was a precondition to applicability of such a
tribal law.

5. Whether the District Court erred in ruling that the Lease allowed

CRIT to prosecute the eviction of the tenant in the absence of the tenant's
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insolvency or bankruptcy, wherein the tenant's insolvency or bankruptcy was a
precondition to CRIT's right of prosecution.
STATEMENT OF THE CASE

This matter is before the Court on cross appeals from the District Court
decision concluding that the CRIT Tribal Court had jurisdiction over an eviction
action against Water Wheel, a non-Indian California corporation, but did not have
jurisdiction over Johnson, the non-Indian President and CEO of Water Wheel.
Specifically at issue was whether the corporation and Johnson were subject to
Tribal Court jurisdiction as a matter of law as articulated in the seminal case of
Montana v. United States, 450 U.S. 544 (1981). The Tribal Court Parties are
challenging the District Court's conclusion that there was no Tribal Court
jurisdiction over Johnson as an individual, and Water Wheel is challenging the
District Court's conclusion that Water Wheel was subject to Tribal Court
jurisdiction in an action seeking eviction from Water Wheel's leasehold property.

The resolution of the case below, as well as in this Court, turns on whether
Water Wheel and/or Johnson consented to Tribal Court jurisdiction through the
corporation's execution of a federal lease for land claimed by CRIT to be within its
reservation, so as to trigger the first exception of Montana providing for tribal
court jurisdiction over nonmembers. The first exception provides that there must

be a "consensual relationship” through which the nonmembers have consented to
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the jurisdiction claimed. Simply stated, this case involves the interpretation of a
federal Lease between the United States (although CRIT is identified as the
Lessor) and Water Wheel.

This is a simple case involving the extent to which a corporate lessee
consented to tribal jurisdiction. Its resolution involves an examination of facts and
application of the law set forth in Montana and its progeny. Despite the limited
nature of this matter and its careful presentation to the District Court, the United
States has filed an amicus curiae brief offering its views for this Court's
consideration. With this sudden — and unexpected — attention', one would assume
that some monumental principle of law is here at issue, when in fact the only
matter at issue is an interpretation of the terms of a single federal Lease (1)
prescribing procedures for dispute resolution and (2) with which Johnson was
involved solely in his capacity as a Water Wheel corporate official. Any amicus
curiae participation is both misplaced and inappropriate to the case before this
Court. The facts are clear, the issues discrete and applicable law is well-
established that there is no Tribal Court jurisdiction over Johnson or Water Wheel.

There is no "cause” here for which legal argument from amici need be considered.

! In addition to the United States' filing, three additional amicus curiae briefs

have been proposed through motion for this Court's consideration. As of the date of
this filing, no action on those motions has been taken by the Merits Panel of this
Court.
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The Lease ostensibly expired, although Water Wheel's long-pending 25
C.F.R. appeal (which has, to date, been wholly-ignored by the United States) has
asserted otherwise. Regardless of the Lease status, CRIT undertook to evict the
tenant corporation from the leasehold property through its Tribal Court rather than
invoking the Lease-dictated process authorizing the Secretary of the Interior — and
only the Secretary of the Interior — to pursue eviction pursuant to federal
regulations. Indeed, an essential legal protection afforded the Lessee is the
integrity of due process guaranteed by federal law and those regulations but not in
tribal courts.

The question is not whether Water Wheel can be prosecuted for eviction
from the leasehold for cause, but rather what party can prosecute that eviction and
in what forum. The answer is the United States through fair and lawful
administrative processes within the Department of the Interior, and not CRIT
seeking the certainty of the "home court advantage” of its Tribal Court.

As for Johnson, it is clear, and as adjudicated in the District Court, that all of
his actions throughout the relevant time were undertaken in his capacity as an
agent of Water Wheel. Indeed, this was conceded in the District Court by counsel
for the Tribal Court Parties. It strains credulity for that same counsel to now argue

that Johnson somehow was simultaneously acting in an individual capacity. That
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assertion is not supported by the record, it was repudiated by counsel's own
statements and it was properly rejected by the District Court.
SUMMARY OF ARGUMENT

The District Court correctly found that Johnson did not consent to Tribal
Court jurisdiction under the applicable Montana exception, which requires a
"consensual relationship"” between Johnson and CRIT. ER 22.

Montana and its progeny have established the general rule that absent
express authorization by federal statute or treaty (neither of which is present here),
"the inherent sovereign powers of an Indian tribe do not extend to the activities of
nonmembers of the Tribe," unless the parties seeking to invoke Tribal Court
jurisdiction can meet their heavy burden to demonstrate that either of two limited
exceptions apply. Montana, 450 U.S. at 565. To this end, a tribal court may
exercise civil jurisdiction over a non-Indian where (1) the non-Indian has entered
into a "consensual relationship" with the Tribe or (2) the non-Indian’s conduct
"threatens or has a direct effect on the political integrity, the economic security, or
the health or welfare of the Tribe." Id. 565-66.

The District Court correctly noted that the Tribal Court Parties argued below
that "Montana's first exception — the consensual relationship exception — applied to
both Water Wheel and Robert Johnson." ER 5, /l. 10 - 11. The Court further noted

that the Tribal Court Parties presented "no argument with respect to the second
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exception,” and stated that it "therefore will confine its analysis to the first
Montana exception.”" Id. atll. 11 - 15.

The District Court then examined the Lease and the actions of Water Wheel
and Johnson in the context of the Tribal Court Parties' invocation of jurisdiction,
and found that Water Wheel had consented to Tribal Court jurisdiction (ER 15) but
Johnson had not (ER 22).

As to Johnson, the District Court correctly held that the Tribal Court Parties
failed to meet their burden of showing that there was a lawful basis for Tribal
Court jurisdiction over him under Montana. In the course of this deliberation, the
Court properly considered, inter alia, two Declarations filed by Johnson in support
of the action pending before the District Court. Those Declarations were not
contradicted by any finding of the Tribal Court (although the Declarations were
filed prior to the trial and final decision in that court) or by the Tribal Court Parties
(who were fully aware of the existence and content of both of those sworn
statements of fact during the briefing and arguments before Judge Campbell)
during the District Court action. ER 16-17.

The District Court also properly rejected the Tribal Court Parties' contention
that Johnson somehow consented (through his actions) to be personally subject to
Tribal Court jurisdiction; finding that no referenced action of Johnson was taken in

his individual capacity, but rather his actions were exclusively in his capacity as an
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executive and agent of the Water Wheel corporation. ER 18, Il 9 — 12. In short,
there was no consensual relationship between the individual Robert Johnson and
CRIT pursuant to which Montana's first exception could be invoked, and the
District Court held so.

Finally, the District Court properly determined that CRIT’s inherent
exclusionary power is constrained by Montana, and thus does not provide an
independent basis for Tribal Court jurisdiction. That is, because the relevant facts
demonstrated that there was no Tribal Court jurisdiction over Johnson under
Montana, there is likewise no Tribal Court jurisdiction pursuant to CRIT’s inherent
exclusionary power. ER 21.

As for Water Wheel, the invocation of Tribal Court jurisdiction, which was
erroneously confirmed by the District Court, was pursuant to the CRIT Eviction
Ordinance. That Ordinance was not enacted until October 12, 2006, some 31 years
subsequent to execution of the Lease on May 15, 1975. ER 225. Section 34 of the
Lease Addendum specifically provided that after-enacted tribal laws such as the
Eviction Ordinance would not be applicable to Water Wheel "unless consented to
in writing by the lessee." ER 249. It is undisputed that Water Wheel never
consented to the applicability of the CRIT Eviction Ordinance, either in writing or

otherwise.
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The District Court also erred in concluding that CRIT could prosecute the
eviction against Water Wheel. The Court's conclusion was in direct contravention
of Lease Addendum Section 21, which expressly provided that litigation could be
maintained by the United States — but not CRIT — in the case of a default of any
Lease provisions. ER 243 — 246. While that same section did authorize CRIT to
take certain actions upon occurrence of a Lease default, the trigger for that
authorization was Water Wheel's insolvency, bankruptcy, or financial distress,
which the corporation has never experienced. Thus, the District Court wrongly
relied on a Lease provision which contained an express condition precedent which
was here non-existent.

I. APPELLEE’S ARGUMENT: NO TRIBAL COURT JURISDICTION
OVER ROBERT JOHNSON

A. Standards of Review Applicable to Montana Arguments With
Respect to Johnson

Whether a tribal court has jurisdiction over a nonmember pursuant to
Montana's exceptions is a federal legal question which federal courts review de
novo. FMC v. Shoshone-Bannock Tribes, 905 F.2d 1311, 1314 (9th Cir. 1990). A
tribal court's factual findings are reviewed for clear error. Id. at 1313. As such, the
question of whether Montana's general rule prohibiting tribal court jurisdiction
over a nonmember applies to Johnson is a federal legal question which this Court

reviews de novo. Pursuant to Montana, this Court should begin its analysis with
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the presumption that CRIT does not have jurisdiction over Johnson (a
nonmember). See, discussion, infra, at . B. Starting with that presumption, this
Court would next evaluate whether Montana's first exception applies in this case
and, if so, to what extent the Tribe may regulate Johnson's conduct. In order for
this Court to find that CRIT's assertion of jurisdiction over Johnson was proper, it
must first find (with the burden of proof resting on the Tribal Court Parties) that
Johnson entered into a personal "consensual relationship” sufficient to trigger
Montana's first exception. Id.

The question of whether Johnson had a personal "consensual relationship”
with CRIT is a mixed question of fact and law, but the inquiry into whether the
nature of Johnson's contacts with CRIT were sufficient to form a personal
"consensual relationship” is "essentially factual." Husain v. Olympic Airways, 316
F.3d 829, 835 (9th Cir. 2002). Where the application of the law to the facts of a
particular case requires this Court to conduct an inquiry that is essentially factual,
this Court reviews for clear error. Zivkovic v. S. Cal. Edison Co., 302 F.3d 1080,
1088 (9th Cir. 2002).

Accordingly, this Court should review the District Court's finding that
Johnson did not have a personal consensual relationship with the Tribe for clear
error. Unless this Court has "a definite and firm conviction that a mistake has been

made," this Court must uphold the District Court's finding that Johnson did not

10
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have a consensual relationship with the Tribe. Easley v. Cromartie, 532 U.S. 234,
242 (2001); Anderson v. City of Bessemer City, 470 U.S. 564, 573-74 (1985)
(appellate court must uphold decision so long as district court's account of "the
evidence is plausible in light of the record viewed in its entirety, the court of
appeals may not reverse it even though . . . it would have weighed the evidence
differently").

If this Court concludes that the District Court committed clear error and that
Johnson had a personal consensual relationship with the Tribe, then this Court
could apply that factual finding to Montana and find its first exception was
triggered by that relationship. However, this Court would still need to evaluate
whether that consensual relationship supports the Tribe's assertion of Tribal Court
jurisdiction over Johnson with regard to the specific claims asserted in the Tribal
Court. See Big Horn County Elec. Coop., Inc. v. Adams, 219 F.3d 944, 951 (9th
Cir. 2000) ("[e]ven with the presence of a consensual relationship, however, the
first exception in Montana does not grant a tribe unlimited regulatory and
adjudicative jurisdiction over a nonmember"). And, in that event, the extent of
Tribal Court jurisdiction over a nonmember is a question of federal law which this

Court should review de novo.

11
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B. The District Court Correctly Held that the Tribal Court Parties
Failed to Meet Their Burden to Establish that Montana Provided
a Lawful Basis for Tribal Court Jurisdiction Over Johnson.?

During oral argument, counsel for the Tribal Court Parties explained his
theory as to why Johnson should be found subject to Tribal Court jurisdiction
despite the evidence that every action taken by him was in his capacity as an
executive and agent of Water Wheel. ER 71 - 72. In support of this argument,
counsel cited to Lease Addendum Section 34, which provides that the corporate
lessee and its employees and agents were to abide by all [tribal] laws. ER 72, Il. 5
- 8. However, counsel did not reconcile his argument with Section 34's additional
requirement that the lessee must provide written consent to be subject to after-
enacted laws as a precondition to their applicability to the lessee. ER 249, [I. 15 -
20. With that, the District Court initiated the following discussion:

THE COURT: Let me ask you a couple of
questions on that.

Speaking hypothetically for a moment, let's
assume Peabody Coal enters into a lease with the Navajo
Tribe for a big coal mine and a vice-president of
Peabody goes repeatedly to the reservation to deal with
the Tribe on matters related to that, goes there in its
capacity as vice-president.

Do those actions of the vice-president on behalf of
the corporation create a consensual relationship between

2 The arguments herein were preserved by Johnson for appeal in Docket No.

50 at 7-14; Docket No. 67 at 5-27 and during oral argument (ER 30-55, 76-80).

12
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the vice-president individually and the Tribe that would
subject the vice-president to jurisdiction over him
personally in Tribal Court? ER 71 — 72 (emphasis
supplied).

MR. VOLLMANN: Jurisdiction, yes. Whether
there would be liability is another matter. But I believe if
the language of Section 34 were there, yes, that would
be a [personal] consensual relationship. ER 72, 1. 5 -9
(emphasis supplied).

Counsel went on to emphasize his belief that, in the District Court's hypothetical,
Peabody Coal officials acting solely in "their capacity as agents" can be personally
sued in the Tribal Court. ER 72 - 73. The District Court continued to press the
issue, and counsel for the Tribal Court Parties attempted to inject an issue now
being argued here that Water Wheel is purportedly in corporate trespass, an
asserted fact which counsel argued in turn establishes Tribal Court jurisdiction
over Johnson personally:
MR. VOLLMAN: And if [Peabody Coal] is in
trespass, as an agent of the corporation [the corporate
vice president] can be sued because he's responsible for
that trespass.
THE COURT: And you say that the Tribal Court
then has jurisdiction not only over the corporation but
over him personally.

MR. VOLLMANN: Yes, under paragraph 34.

THE COURT: Do you have any authority to
support that?

13
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MR. VOLLMANN: I do not; just the language of
the lease. ER 74, 1. 10 - 20.

This discussion emphasizes the reality of the Tribal Court Parties' case
against Johnson personally: it is the product of a novel, unprecedented and
unsupported notion that a corporate official can be personally sued in a tribal court
for actions exclusively taken as an executive or agent of the corporation. The
District Court carefully considered and correctly rejected this argument. ER 15-18.

Nevertheless, the Tribal Court Parties continue to insist that there is a
general presumption that civil jurisdiction over the activities of non-Indians "lies in
the tribal courts . . . . " Appellants' Br. at 12 (citing Iowa Mut. Ins. Co. v. LaPlante,
480 U.S. 9, 18 (1987)). There is no such presumption. To the contrary, the
general presumption is that the inherent powers of an Indian tribe do not extend
tribal court jurisdiction to nonmembers. See Montana, 450 U.S. at 565. Indeed, as
recently as 2008, the Supreme Court reaffirmed the general rule that "tribes . . . do
not possess authority over non-Indians who come within their borders." Plains
Commerce Bank v. Long, 128 S. Ct. 2709, 2718-19 (2008). This axiom flows from
the fact that Indian tribes, by virtue of their incorporation into the United States,
have been divested of some aspects of their sovereign power. Id. at 2719 ("tribes
have, by virtue of their incorporation into the American republic, lost the right of
governing . . . persons within their limits except themselves") (additional citation

and quotations omitted). With respect to matters in which tribes have been
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implicitly divested of sovereignty, the Supreme Court has stated that they are those
that "involve the relations between an Indian tribe and nonmembers of the tribe."
See, e.g., United States v. Wheeler, 435 U.S. 313, 326 (1978).

It is accurate to say that tribes do retain authority to exercise “some forms of
civil jurisdiction over [nonmembers] on their reservations.” Montana, 450 U.S. at
565 (emphasis added). To this end, Montana defined the two limited exceptions to
the general rule precluding tribal jurisdiction over nonmembers. See Plains
Commerce Bank, 128 S. Ct. at 2720. First, a tribal court may exercise civil
jurisdiction over a nonmember where the nonmember has entered into a
"consensual relationship" with the tribe. Montana, 450 U.S. at 565. Second, a
tribal court may exercise jurisdiction over a nonmember where the nonmember's
conduct "threatens or has a direct effect on the political integrity, the economic
security, or the health or welfare of the Tribe." Id. at 565 - 66.

Despite the Tribal Court Parties' attempts to broaden the scope of the
exceptions — and, therefore, broaden the scope of the Tribal Court's jurisdiction — it
is important to note that Montana's exceptions have been repeatedly recognized as
narrow. Plains Commerce Bank, 128 S. Ct. at 2720 (stating that the exceptions are
"limited ones . . . and cannot be construed in a manner that would swallow . . . or

severely shrink" Montana's general rule).
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To bolster their case, the Tribal Court Parties contend that where, as here,
the leasehold is located within CRIT's reservation, that fact is dispositive in
determining whether the Tribal Court has jurisdiction over nonmember Johnson.
Appellants' Br. at 13. As authority, they cite Nevada v. Hicks, 533 U.S. 353
(2001), for the proposition that tribal ownership "may sometimes be a dispositive
factor" when considering tribal regulation of nonmembers. But the Tribal Court
Parties fail to explain that the Hicks court was merely confirming that there is an
absolute lack of tribal jurisdiction over nonmembers when the case concerns land
not owned by the tribe. Hicks, 533 U.S. at 360. Indeed, the Hicks court
explained that while "the absence of tribal ownership has been virtually conclusive
of absence of tribal civil jurisdiction with one minor exception,"” ( id.) the inverse is
not necessarily true (despite the Tribal Court Parties' suggestion to the contrary).
In fact, Hicks specifically held that the "general rule of Montana [that tribes are
without authority over nonmembers] applies to both Indian and non-Indian
land." Id. (emphasis added).

As noted above, whether a nonmember's conduct occurred on land that is not
owned by the tribe is a relevant factor, but this Court has made clear that the
membership status of the unconsenting party is the primary consideration for any
judicial review of tribal court jurisdiction over nonmembers. Phillip Morris

U.S.A., Inc. v. King Mountain Tobacco Co., Inc., 552 F.3d 1098, 1102 (9th Cir.
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2009) ("[i]t is the membership status of the unconsenting party, not the status of
the real property, that counts as the primary jurisdictional fact") (quoting Hicks,
533 U.S. at 382); see also, Smith v. Salish Kootenai Coll., 434 F.3d 1127, 1131
(9th Cir. 2006) ("[t]he Court has repeatedly demonstrated its concern that tribal
courts not require [nonmembers] to defend themselves against ordinary claims in
an unfamiliar court”). The importance of this rule is demonstrated by the fact that
the Supreme Court has consistently rejected claims of tribal jurisdiction over
nonmembers, even when the activity at issue occurred on tribal lands. Salish
Kootenai, 434 F.3d at 1132.

Thus, the fact that the leasehold is located on the reservation is inapposite to
the Montana analysis in this case. In order to prevail, the party asserting tribal
court jurisdiction over a nonmember must prove that a Montana exception applies,
even if that conduct took place on the reservation. See Hicks, 533 U.S. at 360
(concluding that "the existence of tribal ownership is not alone enough to support
regulatory jurisdiction over nonmembers" and stating that "the general rule of
Montana applies to both Indian and non-Indian land"). And the District Court
correctly followed this rule when finding that the Tribal Court Parties failed to
meet their heavy burden of showing that Johnson had entered into a qualifying

consensual relationship with the Tribe sufficient to support Tribal Court
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jurisdiction. ER 18, Il. 1-12 (discussing the lack of a consensual relationship); Id.
at [l. 13-16 (concluding Tribal Court Parties failed to meet burden).

1. The District Court properly found that the Tribal Court

was without jurisdiction over Johnson because he never

entered into a ''consensual relationship' with the Tribe
sufficient to qualify for Montana's ''first exception."

The District Court correctly found that the Tribal Court Parties failed to
meet their burden of showing that Johnson entered into a qualifying consensual
relationship pursuant to Montana and, therefore, the Tribal Court was without
jurisdiction to render a $4 million dollar judgment against him personally.

The Tribal Court Parties now argue that the District Court's ruling as to
Johnson was in error, and they propose a number of theories in support of that
contention. The crux of their argument is, however, that the Court improperly
narrowed the Montana exception so as to "require nothing less than an explicit
agreement on the part of Robert Johnson to subject himself to tribal jurisdiction.”
Appellants' Br. at 25. For a number of reasons, the Tribal Court Parties are wrong.

First, the District Court correctly recognized that Montana’s “consensual
relationship” exception provides that tribes may "regulate through taxation,
licensing or other means, the activities of nonmembers who enter consensual
relationships with the tribe or its members, through commercial dealing, contracts,
leases, or other arrangements. " ER 4 — 5, Il. 21 — 3 (emphasis added). The Court

further recognized that tribal laws and regulations may be imposed on nonmembers
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"only if the nonmember has consented, either expressly, or by his actions. " ER
17, 1. 23. At the same time, the Court acknowledged that the Montana exceptions
are "limited" and "should not be construed broadly." ER 18, Il 13-14 (citing
Plains Commerce Bank, 128 S. Ct. at 2720). Applying these standards, the District
Court correctly held that the Tribal Court Parties failed to overcome the
presumption against Tribal Court jurisdiction because they did not meet their
burden of showing that Johnson personally — and not Water Wheel — entered into
a consensual relationship with the Tribe. See ER 18, Il. 14-16; ER 22, Il. 2-3.

At the outset, the Tribal Court Parties contend that the District Court held
that "a nonmember who has maintained a commercial relationship with the tribe . .
. may not be subjected to tribal court jurisdiction in an action pertaining to that
commercial relationship unless the tribal court finds that the nonmember has
voluntarily submitted to the tribe's adjudicatory authority.”" Appellants' Br. at 18.
This argument mischaracterizes the District Court’s ruling and is at odds with the
nature of the consensual relationship exception.

The District Court understood that in order for the Montana exception to
apply (and therefore begin a discussion of the potential scope of the Tribe's
adjudicatory authority), there first must be a qualifying consensual relationship
between Johnson and the Tribe. ER 17, ll. 19 — 20 ("a nonmember may not be

subjected 'to tribal regulatory authority without the commensurate consent)
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(citing Plains Commerce Bank, 128 S. Ct. at 2724). Without the requisite
consensual relationship, there could never be Tribal Court jurisdiction over
Johnson pursuant to Montana's first exception. Id., ll. 22-23 (tribal "laws and
regulations may be fairly imposed on nonmembers only if the nonmember has
consented, either expressly or through his actions"). As such, the District Court
conducted an evaluation of whether Johnson personally, as an individual, entered
into a qualifying consensual relationship with the Tribe and concluded that he did
not. ER 15-18.

The District Court stated that Montana's consensual relationship exception
"must stem from commercial dealings, contracts, leases or other arrangements”
(ER 5), noting that a lease is one of the "classic examples" of a consensual
relationship. ER 6, ll. 5-6. Although this dispute involves a lease, Johnson himself
was not party to it. ER 16 at n. 14. Moreover, there is no evidence in the Tribal
Court record to support its finding that Johnson personally was a party to the
Lease. Id.; ER 225 (Lease identifies "Water Wheel" as Lessee). In fact, in the
Tribal Court's January 15, 2008 Order denying Water Wheel and Robert Johnson's
Motions to Dismiss for Lack of Jurisdiction, Tribal Court Judge LaRance found
that:

Water Wheel is the Lessee under the Lease . . . Bert
Denham, acting as President of the corporation signed the

Lease on behalf of Water Wheel in 1975 and then
transferred his interest in Water Wheel to Johnson in 1981
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. . . [and] Johnson did not sign the Lease. ER 291
(emphasis added).

Notwithstanding Judge LaRance's initial finding, he later (inexplicably) reversed
his own finding and ruled that Johnson was "in fact a party to the Lease" — a
finding that is unsupported by any evidence in the Tribal Court record or anywhere
else. See ER 266 ("all the above findings of fact . . . establish that Robert Johnson
is in fact a party to the Lease"). But see ER 16 at n. 14 (District Court rejecting
Tribal Court's finding).

To the contrary, and as noted by the District Court, the uncontroverted
evidence is that the Lease was executed before Johnson acquired the company and
he never signed the Lease or any amendment thereto. ER 16 at n.14. Accordingly,
the District Court correctly found that the Lessee is Water Wheel — not Johnson —
(ER 16, IIl. 19) and rejected the Tribal Court's finding to the contrary as clearly
erroneous. Id. at n. 14. As such, the Lease does not and cannot give rise to a
consensual relationship between Johnson and the Tribe.

Since Johnson was not a party to the Lease or any other contract with CRIT,
in order to fall within Montana's first exception, he must have entered into some
"other arrangement” with the Tribe. Hicks, 533 U.S. at 359 n.3 (Montana's
reference to "other arrangements . . . clearly [means] another private consensual
relationship”). Thus, the Tribal Court Parties argument must be that Johnson

implicitly, through his actions, entered into some "other arrangement” and thereby
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entered into a personal consensual relationship with the Tribe. The District Court
resolved this issue when it correctly found that Johnson's "largely involuntary
dealings" (ER 17, I1. 14-15) with CRIT were insufficient to show that "Johnson
personally chose to enter into a consensual relationship with the Tribe." ER 18 /1.
1-4.

The Tribal Court Parties take issue with the District Court's use of the term
"voluntary." Appellants’ Br. at 22. Nothing in Montana, they claim, requires a
nonmember's "personal consent” to tribal court jurisdiction based upon the
nonmember's understanding that he or she is being subjected to tribal jurisdiction.
Appellants’ Br. at 21. The Tribal Court Parties mischaracterize the Court's holding
and, for that reason, their argument misses the mark.

The District Court's finding in this regard did not go to whether Johnson
voluntarily agreed to Tribal Court jurisdiction per se, but whether he voluntarily
entered into a consensual relationship with the Tribe. This concept follows from
Montana's consensual relationship test, which presumes that a nonmember has
consented to be subject to certain aspects of tribal authority by virtue of having
entered into a "consensual relationship” with a tribe. To be sure, a nonmember
may enter into such a relationship with a tribe either expressly, or implicitly
through his actions. However, that does not mean that a nonmember may be

deemed to have entered into a consensual relationship (of the qualifying kind)
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with a tribe without taking any voluntary action to enter into a relationship that
could be reasonably interpreted to cause a tribe to have authority over him.
With that in mind, it is useful to consider the meaning of the word
“consent”. Black's Law Dictionary defines “consent” as:
[a]greement, approval, or permission as to some act or
purpose, esplecially] given voluntarily by a competent
person.
Blacks Law Dictionary 130 (2d Pocket ed. 2001). It follows then, that Johnson, as
an individual separate and apart from Water Wheel, must have taken some action,
especially a voluntary action,’ that would constitute an agreement to enter into a
relationship with the Tribe (or approval of that relationship), sufficient to subject
him to Tribal regulation (in this case, civil tort adjudication).
Indeed, this Court has implied that a relationship must be both consensual
(or voluntary) and of a commercial nature. In Boxx v. Long Warrior, this Court
held that "[u]nder Montana's first exception, a relationship is of the qualifying kind
if it is both consensual and entered into through commercial dealing, contracts,

leases or arrangements.” Boxx v. Long Warrior, 2001 U.S. App. LEXIS 24917, *9

(9th Cir. 2001) (emphasis added). It is therefore relevant that Johnson — in his

3 Cf. Penn v. United States, 335 F.3d 786, 790 (8th Cir. 2003) ("[a] tribe's
civil jurisdiction over nonmembers is limited but is broadest with respect to
nonmembers who voluntarily involve themselves with tribal activities") (emphasis
added).
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capacity as an individual apart from his role as a corporate official or agent — was
not choosing his actions freely and/or voluntarily because he was (1) acting in his
capacity as President and on behalf of Water Wheel (not as Robert Johnson)* and
(2) forced to interact with CRIT on behalf of Water Wheel, even though the Lease
nowhere provided that he would be required to do so.

To that point, as the District Court correctly noted, Johnson purchased Water
Wheel with the understanding that he would be dealing with the County of
Riverside and the State of California with respect to building matters (business
activities dictated by Lease Addendum Paragraph 5), would be dealing with
Southern California Edison with respect to power (business activity dictated by
Lease Addendum Paragraph 14), and would make rent payments to the Bureau of
Indian Affairs (in accordance with Lease Section IV). ER 16, SER 17-19. It is
undisputed that the parties never agreed, and Water Wheel never consented, to
amend the Lease at any point after Johnson's purchase of Water Wheel. ER 16
n.14.

Nevertheless, and contrary to the Lease, Johnson was later directed by the
BIA to make rental payments directly to the Tribe. ER 147, 5. In his capacity as

President of Water Wheel, Johnson did so. The Tribe later unilaterally assumed

4 See CFTC v. Weintraub, 471 U.S. 343, 348 (1985) ("[a]s an inanimate
entity, a corporation must act through agents").

24



Case: 09-17349 06/28/2010 Page: 38 of 81  ID: 7386087  DktEntry: 33-1

the duties of Riverside County with respect to building and inspection matters.
Water Wheel never consented to the Tribe's assumption of the duties assigned to
Riverside County pursuant to the Lease. ER 148. But Johnson, as President of
Water Wheel, was later forced to deal with the Tribe as to such matters. ER 148-
152. The Tribe also assumed the duty to provide electrical service to Water
Wheel, causing Southern California Edison to refuse to energize any additional
portions of the Water Wheel leasehold without approval from the Tribe. ER 148.
Although the Lease provided that Southern California Edison would provide
electrical services, Johnson, in his capacity as President of Water Wheel, was
forced to interact with the Tribe to obtain electricity. Id.

To reiterate, Water Wheel never consented to any amendment of the Lease,
but Johnson in his capacity as President of Water Wheel nonetheless was forced to
deal with the Tribe's unilateral assumption of duties that were otherwise assigned
pursuant to the Lease (to which Johnson is not even a party). It is important to
note that the Tribal Court Parties admit that "the Lease is a self-imposed limitation
on the Tribes' ability to exercise [its] power to exclude [and thus regulate]
nonmembers." ER 56 — 57, ll. 25 - 4. Despite this admission, they attempt to
utilize the Tribe's extra-legal and unilateral assumption of duties with respect to
Water Wheel's leasehold as the basis for their claim that the corporation's President

consented to personal jurisdiction. Setting aside the fact that Johnson only
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interacted with the Tribe in his capacity as President of Water Wheel, each and
every instance of CRIT-Johnson contact cited by the Tribal Court Parties relates to
the development, improvement and/or maintenance of Water Wheel. Cf.
Atkinson Trading Co. v. Shirley, 532 U.S. 645, 655 (2001) (finding that a
nonmember "has not consented to the Tribes' adjudicatory authority” simply by
virtue of his presence within a reservation and his "actual or potential receipt of
tribal police, fire, and medical services"). Indeed, the instances of contact and
interaction with the Tribe occurred as a result of the Tribe's assumption of duties
otherwise assigned to the County, the State and/or Southern California Edison.
SER 26- 67 (evidencing same); SER 16 -25.

Moreover, even if it could be shown that Johnson entered into a consensual
relationship with the Tribe, Montana does not grant the Tribe unlimited regulatory
or adjudicative authority over a nonmember.” See Plains Commerce Bank, 128 S.
Ct. at 2721 (additional citations omitted). Indeed, Montana only permits tribal

regulation of nonmembers to the extent "necessary to protect tribal self-

> In Montana, the Court distinguished between powers retained by tribes (i.e.,

self government and controlling internal relations) and those that have been
divested. With respect to a tribe's power over self government and/or internal
tribal relations, the Supreme Court has stated that such powers involve "only the
relations among members of a tribe." See Montana, 450 U.S. at 563-64 (finding
that determinations of membership as well as criminal jurisdiction over members,
domestic relations between members and rules of inheritance for members are
included among those powers).
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government or to_control internal relations.”" Hicks, 533 U.S. at 359 (noting
that anything more would be "inconsistent with the dependent status of the tribes.")
(emphasis added). A Tribal Court tort suit resulting in a $4 million judgment
against Johnson personally at best goes well beyond any tribal interest in self-
government and certainly does not affect tribal internal relations. For this reason
alone, the Tribal Court's assertion of jurisdiction over Johnson personally must fail.

As the Supreme Court reaffirmed in Plains Commerce Bank, "when it comes
to tribal regulatory authority, it is not in for a penny, in for a pound.”" Plains
Commerce Bank, 128 S. Ct. at 2724-25. In Plains Commerce Bank, the Supreme
Court held that the Cheyenne River Sioux Tribal Court lacked jurisdiction to award
damages against an off-reservation bank (the "Bank") in a suit brought by a tribal
member-owned company (the "Longs"). 128 S.Ct. at 2726. The Longs alleged
that the Bank discriminated against tribal members with respect to the sale of fee
land within the reservation. Id. at 2720. In conducting its jurisdictional analysis,
the Supreme Court recognized that the Bank had a "lengthy on-reservation
commercial relationships” with the Longs. Id. at 2724-25. However, with respect
to Montana's consensual relationship analysis, the Court only considered the

specific transaction at issue:
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The Bank may reasonably have anticipated that its
various commercial dealings with the Longs could trigger
tribal authority to regulate those transactions . . . there is
no reason the Bank should have anticipated that its
general business dealings with [the Longs] would permit
the Tribe to regulate the Bank's sale of land it owned in
fee simple. Id. at 2725.

Similarly, CRIT points to Water Wheel's lengthy commercial relationship
with the Tribe but can identify no such transactions with Johnson personally.
Instead, the Tribal Court merely relied on Johnson's contacts with the Tribe on
behalf of Water Wheel and broadly imputed those transactions to Johnson. Like
the Bank in Plains Commerce, Johnson had "no reason to anticipate that [his]
general business dealings with [the Tribe as the President of Water Wheel] would
permit” the Tribe to assert civil adjudicatory authority over him personally and
award against Johnson $4 million in tort damages. See Id. (notwithstanding
Bank's significant tribal contacts, tribal court tort suit still unforeseeable).

Accordingly, the District Court correctly held that Johnson's general contact
with the Tribe did not equate to consent to Tribal Court jurisdiction. ER 18, II. 1-

16 ("[s]Juch an understanding by Johnson cannot fairly be characterized as his

personal consent to the tribe's jurisdiction").
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2. The ''second exception'' of Montana was not raised by the
Defendants below and was, therefore, properly excluded
from the District Court's analysis.

The Tribal Court Parties did not present an argument in the District Court
based on Montana's "second exception,"” yet they propose to raise it now on appeal.

The District Court noted that the Tribal Court Parties "contend that
Montana's first exception — the consensual relationship exception — applies to both
Water Wheel and Robert Johnson." ER 5, [l. 10 - 11. The Court went on to
observe that the Tribal Court Parties "advance no argument with respect to the
second exception; they do not contend that Plaintiffs' conduct threatens or has a
direct effect on the political integrity, economic security, health, or welfare of the
[T]ribe." Id. Accordingly, the Court properly limited its analysis to Montana's
first exception. The Tribal Court Parties should not now be permitted to raise here
an argument based on Montana's second exception.

Although it is beyond dispute that they now are raising Montana’s second
exception for the first time, the Tribal Court Parties nonetheless argue that the
District Court "inaccurately” found that they did not present this argument.
Appellants' Br. at 43 n.4. Faced with the total absence of any second exception
argument in any of their pleadings below, the Tribal Court Parties assert that they
raised the argument by virtue of their reliance on the Tribal Court record in support

of their jurisdictional arguments. Id. But not even that record validates the
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assertion that the issue was even presented to, let alone considered by, the Tribal
Court.

The CRIT Court of Appeals decision apparently includes a single sentence
mentioning the second exception, and that statement now is cited as the basis for
the Tribal Court Parties' current claim that arguments as to the second exception
were preserved below. Id. The absurdity of this argument is underscored by the
fact that they utterly failed to discuss it in the District Court. Their eleventh-hour
attempt to raise this issue via an apparently newly-discovered, single statement in
the CRIT Appellate Court record must not be countenanced.

This Court should reject any argument regarding Montana's second
exception as without foundation, and having been waived, following a long-
standing rule that it "will not consider arguments that are raised for the first time on
appeal." Raich v. Gonzales, 500 F.3d 850, 868 (9th Cir. 2007) (quoting Smith v.
Marsh, 194 F.3d 1045, 1052 (9th Cir. 1999)).

Although this general rule is subject to several exceptions, none of them
apply in this case. To that point, this Court will consider a new issue only if: (1)
there are exceptional circumstances why the issue was not raised in the trial court;
(2) the new issue arose during the pendancy of the appeal due to a change in the

law; or (3) the issue presented is a pure question of law and the opposing party will
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suffer no prejudice as a result of the failure to raise the issue below. Raich, 500
F.3d at 868.

Here, the Tribal Court Parties nowhere state (because they cannot) that there
were "exceptional circumstances” regarding their failure to raise Montana’s second
exception. There are no new issues in this case, and Montana was decided nearly
30 years prior to this litigation. In addition, the issue of Tribal Court jurisdiction
over Johnson is a mixed question of fact and law, a truism essentially conceded by
the Tribal Court Parties' own filings. Appellants' Br. at 31. What is more, Johnson
would be subjected to extreme prejudice if the Tribal Court Parties are permitted to
raise Montana’s "second exception” at this time, given that there is no factual
record supporting its application to this case. See Raich, 500 F.3d at 868 ("[the
Court] assesses prejudice to a party by asking whether the party is in a different
position than it would have been absent the alleged deficiency").

Because the Tribal Court Parties previously never claimed that Montana’s
second exception applied (a claim for which they bear the burden of proof),
Johnson presented no argument regarding the second exception (although he could
and would have) and offered no evidence (although he could and would have)
specifically aimed to rebut such an argument. All of the parties to this appeal are
limited to and bound by the factual record developed by the District Court. Yet,

the Tribal Court Parties surprisingly argue that this Court should evaluate new
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claims based on a factual record which is silent as to this issue, with the further
suggestion that this Court should evaluate the issue without "the benefit of the
District Court’s prior analysis." Raich, 500 F.3d. at 868 n. 18.

Accordingly, this Court should reject the Tribal Court Parties’ attempt to
"sandbag|[] their opponents with new arguments on appeal,” and refuse to consider
any arguments regarding Montana’s second exception. Id. (quoting Dream Palace
v. County of Maricopa, 384 F.3d 990, 1005 (9th Cir. 2004)).

3. Even if the issue had been raised below, Montana's ''second
exception'' does not apply to this case.

Should this Court consider the Tribal Court Parties’ arguments as to
Montana's second exception despite their failure to raise them in the District Court,
it is nonetheless clear that the second exception does not apply to this case.
"Montana’s second exception can be misperceived” but "[t]he second exception is
only triggered by nonmember conduct that directly threatens the Indian tribe; it
does not broadly permit the exercise of civil authority whenever it might be
considered necessary to self-government." Phillip Morris USA, Inc.., 569 F.3d at
943) (citing Atkinson, 532 U.S. at 657 n. 12). As this Court explained in County of
Lewis v. Allen, the key to the application of Montana's second exception is

understanding that:
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Indian tribes retain their inherent power to punish tribal

offenders, to determine tribal membership, to regulate

domestic relations among members, and to prescribe

rules of inheritance for members. But a tribe's inherent

power does not reach beyond what is necessary to protect

tribal self-government or to control internal relations.
163 F.3d 509, 515 (9th Cir. 1998) (citing Montana, 450 U.S. at 564) (additional
citation and internal quotations omitted). Thus, in order to trigger Montana's
second exception, the nonmember conduct must impact one of the areas identified
above.

However, not just any impact on those retained tribal powers is sufficient.
Indeed, the Supreme Court has stated that in order for Montana’s second exception
to apply, the nonmember conduct at issue must "imperil the subsistence of the
tribal community." Plains Commerce Bank, 128 S. Ct. at 2726. Even then, “the
elevated threshold [necessary] for application of the second Montana exception
suggests that [the] tribal power [asserted over the nonmember] must be necessary
to avert catastrophic consequences.” Id. (emphasis added). Indeed, this Court
has recognized that in order to “invoke the second Montana exception, the impact
must be demonstrably serious and must imperil the political integrity, the

economic security, or the health and welfare of the tribe.” Wilson v. Marchington,

127 F.3d 805, 815 (9th Cir. 1997) (emphasis added).
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With respect to specific powers asserted by tribes over nonmembers, the
Supreme Court has found that “the desire to assert and protect excessively claimed
sovereignty” is not a sufficient interest to meet Montana’s second exception. A-/
Contractors v. Strate, 76 F.3d 930, 940 (8th Cir. 1996), aff'd, 520 U.S. 438, 459
(1997). Along the same line, this Court has held that "a suit in tribal court is not
necessary to protect Indian tribes or members who may pursue their causes of
action in state or federal court” and thus refused of find the second exception
applicable. County of Lewis, 163 F.3d at 516.

The second Montana exception does not apply in this case because
Johnson’s conduct does not imperil the tribal community, and tribal adjudicatory
authority over Johnson is unnecessary. To be sure, Johnson’s conduct has never
interfered with the Tribe’s right to self government, and the Tribal Court Parties do
not purport that it has. In fact, the tribal community continues peaceably to
function notwithstanding the fact that the alleged "wrongful conduct” at issue has
continued throughout this litigation.

The Tribal Court Parties can only point to an unsubstantiated statement of
the Tribal Court of Appeals that a "trespass on tribal lands necessarily threatens the
‘economic security’ of the [T]ribe." Appellants’ Br. at 43. This unsupported
single sentence does not show a "demonstrably serious" impact on economic

security or that Johnson’s conduct "imperil[s]" the same. Indeed, the CRIT
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Appellate Court language cited by the Tribal Court Parties appears to be nothing
short of an attempt by the Tribal Court to invent an otherwise non-extant record in
the event the federal courts later examined that record for evidence related to the
second Montana exception. In any event, the Tribe’s ability to litigate a civil tort
suit against Johnson in Tribal Court is simply not necessary to protect the Tribe
from "catastrophic consequences.” In fact, the Tribal Court Parties have not
pointed to any consequence of Johnson’s conduct, let alone one that could possibly
be characterized as "catastrophic."

Accordingly, this Court should reject any consideration of Montana’s
second exception.

C. The District Court Properly Accepted and Considered the Two
Declarations of Johnson.

1. The District Court's consideration of the Johnson
Declarations was not a matter that the Tribal Court Parties
preserved for appeal.

The Tribal Court Parties failed to preserve any objection to the two
declarations of Robert Johnson (the "Johnson Declarations") as a matter for appeal.
If the Tribal Court Parties opposed the District Court’s consideration of the
Johnson Declarations, they certainly had both the opportunity and the ability to
raise, and have decided the pertinent objection.

The Johnson Declarations were filed with the District Court in support of

Johnson’s Motion for Temporary Restraining Order (ER 140-155) before either the
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development of the Tribal Court record or the District Court litigation following
exhaustion of tribal remedies. To be sure, the Tribal Court Parties’ Response
Memorandum filed in the District Court (Docket No. 59) notes that the
Declarations "are not a matter of record in the Tribal Court proceedings and, thus,
should not be relied upon by this Court, unless and until Plaintiffs can demonstrate
that the Tribal Court's findings are ‘clearly erroneous.”” Id. at pp 3-4. However,
the Tribal Court Parties offered no further explanation, citation or argument to
support that statement beyond a curious footnote (Id. at p. 3 n. 1), in which they
"reserve the opportunity to file a motion and/or memorandum such as a Sur-reply
to address the appropriateness of the Court's consideration of any particular piece
of evidence."

The Tribal Court Parties never followed through on their footnote
suggestion: (a) they never filed a Sur-reply; (b) they never moved to strike the
Declarations; (c) they never formally objected to the Declarations being considered
by the District Court; (d) they never cited any legal authority supporting the notion
that the Declarations should not be considered; and (e) they never raised the issue
at oral argument.

As such, this Court should not consider the Tribal Court Parties' argument
regarding the admissibility and, therefore, the District Court's consideration of the

Johnson Declarations because they failed to sufficiently raise their objection
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below. See generally Appellants' Br. at 25-31 (arguing that the Johnson
Declarations were improperly admitted as evidence by the District Court).
Generally, appellate courts will not "hear an issue raised for the first time on
appeal." Arizona v. Components Inc., 66 F.3d 213, 217 (9th Cir. 1995). This
Court has stated that "[a]lthough there is no bright-line rule to determine whether a
matter has been raised below, a workable standard is that the argument must be
raised sufficiently for the trial court to rule on it." Id. (finding issue was only
referenced tangentially in footnote in the record from district court; issue did not
appear in and was not ruled on in district court's opinion and, therefore, concluding
issue was not "sufficiently raised” below).

The District Court did not rule on or even discuss the admissibility of the
Johnson Declarations (let alone engage in the inquiry that the Tribal Court Parties
now propose be done in this Court). The District Court simply stated that
"[d]efendants have presented no evidence to contest Johnson's factual assertions”
and "rely instead on the Tribal Court's factual findings." ER 17. The Declarations
were uncontradicted.

If the Tribal Court Parties had wanted the Declarations excluded, they
should have brought the matter before the District Court for a ruling as to their
relevance / admissibility. Instead, they consciously elected to do nothing — a fact

which is underscored by the Tribal Court Parties' failure to "to state where in the
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record on appeal the issue was raised and ruled on" as required by 9th Circuit Rule
28-2.5. Indeed, they cannot do so because the Tribal Court Parties failed to raise
their objection sufficiently for the District Court to rule on it. As such, this Court
should not permit the Tribal Court Parties to pursue the issue here on appeal.

2. This Court should review the District Court's decision to
consider the Johnson Declarations for abuse of discretion.

The Tribal Court Parties urge this Court to conduct a de novo review when
evaluating the propriety of the District Court's decision to consider the Johnson
Declarations as well as the Tribal Court findings of fact. Appellants' Br. at 25. In
support of their argument, the Tribal Court Parties cite Cachil Dehe Band of
Wintun Indians v. California, 547 F.3d 962, 970 (9th Cir. 2008), for the
proposition that appellate courts conduct a de novo review of "whether [a] District
Court had a basis for reviewing evidence outside of the [tribal court record].”
Appellants' Br. at 25. Cachil Dehe Band stands for no such proposition. That
decision contains no discussion regarding either tribal court jurisdiction or federal
court review of the same. Cachil Dehe Band, 547 F.3d at 965 (affirming judgment
dismissing tribe's claims for failure to negotiate gaming compact in good faith and
reversing lower court's finding that absent tribes were indispensable parties).

While the Tribal Court Parties understandably attempt to define a standard
of review they feel is the most favorable to their case, that standard is not

appropriate for this Court's assessment of the District Court's decision to consider
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the Johnson Declarations in addition to the Tribal Court record. The appropriate
standard of review here is abuse of discretion. See Brown v. Sierra Nevada Mem’l
Miners Hosp., 849 F.2d 1186, 1189 (9th Cir. 1988) ("[t]his [C]ourt has stated that
it reviews a district court's evidentiary decisions for an abuse of discretion").

The Tribal Court Parties argue that the District Court's reliance on the
Johnson Declarations was erroneous because they were not "placed in evidence in
the Tribal Court.” Appellants' Br. at 26. They then assert that "reliance on the
declaration . . . was reversible error” (Appellants' Br. at 27) without citing any
authority for their proposition that district courts are without discretion to consider
relevant evidence not included in the Tribal Court record. But see Fed. R. Evid.
402 ("[a]ll relevant evidence is admissible except as otherwise provided by the
Constitution . . . by Act of Congress, by these rules, or by other rules prescribed by
the Supreme Court . ...").

Admittedly, federal courts are to "show some deference to a tribal court's
determination of its own jurisdiction,” and tribal court findings of fact are
reviewed for "clear error.” Appellants' Br. at 27 (citing FMC, 905 F.2d at 1313)
(emphasis added). But it does not follow that a district court's review of a tribal
court's jurisdictional determination is, in every case, strictly limited to the tribal
court's record. No known case holds otherwise. The existence and extent of tribal

court jurisdiction is a federal question and federal courts are final arbiters of
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federal law, FMC, 905 F.2d at 1314 and this means that they have discretion to
exercise powers consistent with that role, including the right to make
determinations regarding the consideration of relevant evidence. Since no federal
law or precedent limited the District Court's review strictly to the record of the
Tribal Court, its limited reliance on the evidence presented in the Johnson
Declarations was reasonable® for a number of reasons. Cf. Hunt v. Nat'l Broad.
Co., 872 F.2d 289, 292 (9th Cir. 1989) (a district court only "abuses its discretion if
it did not apply the correct legal standard . . . or if it misapprehended the
underlying substantive law"). Accordingly, even if this Court determines that the
issue was properly preserved, this Court should find that the District Court did not
abuse its discretion when considering the Johnson Declarations. Cf. Harman v.
Apfel, 211 F.3d 1172, 1175 (9th Cir. 2000) ("decision of a trial court is reversed
under the abuse of discretion standard only when the appellate court is convinced
firmly that the reviewed decision lies beyond the pale of reasonable justification

under the circumstances").

See, discussion, infra., at 1.C.3.
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3. The District Court did not require the Tribal Court to rebut
the Declarations, but rather found that it improperly failed
to consider whether Johnson voluntarily entered into a
personal consensual relationship with the Tribe.

The Tribal Court Parties assert that the District Court "fault[ed] [Tribal
Court] Judge LaRance for not making a 'factual finding of voluntariness,' (ER 18,
n. 16) i.e. for not rebutting evidence which he had never seen.”" Appellants' Br. at
28. This argument is flawed for several reasons.

First, it is disingenuous for the Tribal Court Parties to claim that the Tribal
Court Judge was unaware of the general content of the Johnson Declarations in
light of the extensive evidence supporting Johnson's assertions which was
presented to the Tribal Court.” But, more importantly, the District Court was not
faulting the Tribal Court for failing to rebut the Declarations but rather for its

failure to evaluate whether Johnson — not Water Wheel — chose (voluntarily) to

7 See ER 136 — 139 (correspondence from Tribal Court Record). Water
Wheel's 25 CFR appeal and supporting documentation was filed as an Exhibit with
the District Court. Docket No. 26-1. Correspondence between Water Wheel and
CRIT was included and filed as documentation supporting the CFR appeal. SER
38-61. A number of the documents that were filed were also before the Tribal
Court and (although not before the District Court as "Tribal Court Records," per
se) were, in fact, included in the Tribal Court Record. See SER 38-40, 42-43, 46,
51, 54-61. The documents provide additional support for Johnson's assertions and
indicate that the Tribal Court had notice of the substance of the Johnson
Declarations.
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enter into some "arrangement” with CRIT which would form the basis for a
consensual relationship with the Tribe.

Indeed, even though the Declarations per se were not before the Tribal
Court, it is beyond question that the Tribal Court Parties had general knowledge of
the assertions made in the Johnson Declarations at all times relevant to this dispute.
In fact, CRIT's Trial Brief in Tribal Court called attention to the subject matter of
Johnson's assertions and argued that the Court should not consider those matters.
SER 2-6. That brief stated:

[Water Wheel and Johnson's] assertion that the Tribes

improperly withheld permission to develop the Property

in violation of the Lease is also irrelevant to the issues

before the Court. Even if this assertion is correct . . . a

breach of the lease by the Tribes has no bearing on

whether the Defendants have minimum contacts with the

jurisdiction or have entered into a consensual relationship

with the Tribes. Thus, such information has no bearing

on whether the Court may exercise personal or

adjudicatory jurisdiction over Defendants.
Id. at 4 ("similarly . . . Defendants' 25 CFR appeal’ before the IBIA does not tend
to disprove Defendants' contacts with the jurisdiction or their relationship with the
Tribes"). In addition, each and every letter of correspondence between Water
Wheel and CRIT that was before the Tribal Court show Johnson's exclusive role as
CEQ, and the Tribe's assumption of duties otherwise assigned in the Lease. ER 75

(remarking that correspondence between CRIT and Johnson are, in fact, "all Water

Wheel documents").
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Regardless of whether the evidence was (or was not) actually before the
Tribal Court, the critical flaw in the Tribal Court's reasoning was that it failed to
even recognize the fact that Johnson — not Water Wheel — must have taken some
personal action in order to form a consensual relationship with the Tribe. ER 18.
To this point, the District Court correctly found that "the Tribal Court decision
merely recounted Johnson's contacts with the tribe [which were all as CEO of
Water Wheel] and did not address the voluntariness of those contacts . . ." ER 18
n. 16; see also ER 18 ll. 15-16 ("Defendants have not presented evidence sufficient
to show that Johnson personally entered into a consensual relationship with the
tribe"). The Tribal Court Orders do not contain any finding regarding any
voluntary action taken by Johnson in his individual capacity to form the basis of a
consensual relationship with the Tribe. ER 18 n. 16 (“there is no finding of
voluntariness to which the clearly erroneous standard can be applied”). Similarly,
the Tribal Court record is utterly devoid of evidence regarding Johnson's personal
contacts with CRIT. ER 18, ll. 1-4, 13-16. The absence of any such evidence
coupled with the lack of Tribal Court findings regarding voluntary actions by
Johnson, makes clear that the Tribal Court merely assumed that any contact he had
with the Tribe was both voluntary and attributable to him as an individual (not as
President of Water Wheel). But the Tribal Court’s jurisdiction over Johnson could

only be proper under Montana’s first exception if Johnson, himself, had a personal
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consensual relationship with the tribe. See Plains Commerce, 128 S. Ct. at 2724
(nonmembers are not subject to tribal regulation absent the “commensurate
consent”).

It is relevant that the District Court looked at the Tribal Court record and
observed that "CRIT does present three letters in which Johnson, acting on behalf
of Water Wheel, proposed to the Tribe that additional commercial development be
permitted on the property.” ER 17 n. 15. But the Court then went on to note that
none of the letters even suggest that Johnson, personally, voluntary entered into a
consensual relationship with the Tribe; to the contrary, the Court properly
concluded, Johnson was forced to deal with the Tribe in order to conduct the
corporation's business. Id.; ER 15-16 (finding that the Tribal Court's findings of
fact went to "Water Wheel's commercial dealings with CRIT" but not Johnson’s).
In addition, the District Court considered the terms of the Lease (which was before
the Tribal Court) and noted that the Lease terms were consistent with Johnson's
Declarations. ER 16, [. 8.

Despite the obvious lack of evidence regarding any personal consensual
relationship between Johnson and the Tribe, the Tribal Court Judge nevertheless
failed to identify, address or reconcile any of these issues when ordering that it had
jurisdiction over Johnson. ER 264 - 267. In doing so, the Tribal Court committed

a critical error by failing to consider whether Johnson had taken any voluntary
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action so as to establish a personal consensual relationship with the Tribe. Cf.
Salish Kootenai, 434 F.3d at 1138 (9th Cir. 2006) ("[s]imply entering into some
kind of relationship with the tribes or their members does not give the tribal courts
general license to adjudicate claims involving a nonmember"); Atkinson Trading,
532 U.S. at 656 (holding that “a nonmember's consensual relationship in one area .
. . does not trigger tribal civil authority in another. . . .").

Given the Tribal Court’s findings and record, the District Court exercised
reasonable discretion in considering the Johnson Declarations in conjunction with
the Tribal Court's factual findings as part of his review for clear error. ER 16 n. 14
(finding Tribal Court’s ruling that Johnson was a party to the Lease was clearly
erroneous). Furthermore, the District Court recognized that the Tribal Court
Parties presented no evidence to rebut the critical facts stated in the Declarations.
ER 17, 1. 7 (Tribal Court Parties "presented no evidence to contest Johnson's
factual assertions”); ER 16, II. 19 — 21 (Declarations “provide support for
Johnson's claim that #e did not intentionally enter into a consensual relationship
with the tribe"). With this careful review and assessment, the District Court then
correctly found that Tribal Court was without jurisdiction over Johnson. Cf. FMC,
905 F.2d at 1313-14 (finding that tribal courts are given initial review of
jurisdiction because federal courts may "benefit from [a tribal court's] expertise”

but "federal courts have no obligation to follow that expertise").
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4. The District Court properly exercised its discretion to
consider the evidence necessary to determine that there was
no Tribal Court jurisdiction over Johnson.

The Tribal Court Parties argue that the District Court's consideration of the
Declarations was "erroneous" because Johnson was "offering evidence which
could have first been presented in the Tribal Court." Appellant’s Br. at 28. They
then offer a theoretical question to dramatize their argument: "[W]hat would stop
tribal court litigants from simply failing to appear and taking a default judgment,
knowing that they have the opportunity in federal court to present new evidence in
opposition to tribal court jurisdiction?" Id.

The question is irrelevant to this case. First, the well-reasoned discretion of
a competent federal district court would stand in the way of such defendants.
Second, and more importantly, that hypothetical activity is not what happened in
this case. Johnson did not shun the tribal court process. ER 3 (“Plaintiff’s
exhausted their Tribal Court remedies . . . .”). The Tribe deposed Johnson. ER
135 (citing February 29, 2008 deposition of Robert Johnson); SER 69-71
(stipulating and agreeing to Johnson's deposition). Johnson testified at trial in
Tribal Court. See ER 164-165 (CRIT Court of Appeals Opinion and Order, dated
May 10, 2009, stating that "on June 4, 2008, the Tribal Court held a three day trial
on the merits of the Complaint"). Johnson's attorney filed briefs and motions on

his behalf. See, for example, SER 7-15 (Petition for Appeal). Johnson litigated his
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case through both the Tribal Court and the Tribal Appellate Court. In short,
Johnson exhausted his tribal remedies. ER 3.

Setting aside the specific facts of this case, this Court should also consider
the consequences of accepting the Tribal Court Parties' theory regarding the proper
scope of federal court evidentiary review. More specifically, this Court should
consider the countervailing theoretical question: What would stop a tribal court
Jfrom refusing or erroneously failing to admit favorable evidence offered by a
nonconsenting nonmember defendant, thereby forever foreclosing any federal
court's opportunity to review that evidence simply because it was not included in
the tribal court record?

If the Tribal Court Parties' argument was the law, there would be a virtual
prohibition of any federal court evaluation of evidence not included in a tribal
court record, including evidence establishing beyond question that a tribal court
was without jurisdiction over a nonmember as a matter of federal law. See Hicks,
533 U.S. at 358-59 (federal law provides that the "inherent sovereign powers of an
Indian tribe do not extend to the activities of nonmembers"). This Court should
not open the door to application of a standard that would hamper (or even
preclude) federal judicial review of tribal court jurisdiction over nonmembers.

It is also worth noting that the Tribal Court Parties' argument involves the

process and procedure pursuant to which the District Court reached its decision,
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and proposes that this Court should ignore facts going directly to whether the
Tribal Court had jurisdiction over Johnson under Montana. If the Tribal Court was
without jurisdiction over Johnson, then this Court must not deny him the
Constitutional rights which are not applicable in the Tribal Court. Plains
Commerce Bank, 128 S. Ct. at 2724 (“the Bill of Rights does not apply to tribes
and because nonmembers have no say in the laws and regulations governing tribal
territory, tribal laws and regulations may be applied only to nonmembers who have
consented to tribal authority, expressly or by action”). Accordingly, even if this
Court finds that the District Court abused its discretion in accepting the Johnson
Declarations, it could be no more than a harmless error in route to the correct
result;® in any event, neither the Tribal Court findings (or lack thereof) nor its
record supports a finding of jurisdiction over Johnson. Cf. Big Spring v. United

States Bureau of Indian Affairs, 767 F.2d 614, 616 (9th Cir. 1985) (appellate court

8 Even absent the Johnson Declarations, there is ample evidence of record

(e.g., Johnson was not a party to the Lease; extensive correspondence between
Johnson and CRIT showing that Johnson engaged with CRIT exclusively pursuant
to role as CEO of Water Wheel; and absence of any record evidence indicating
Johnson had any contacts with CRIT other than as the Water Wheel CEO) to
conclude that Johnson had no personal consensual relationship with CRIT. Cf.
Brown v. Sierra Nevada Mem’l Miners Hosp., 849 F.2d 1186, 1190 (9th Cir. 1988)
(in order to "reverse on the basis of an evidentiary error," appellate court "must say
more probably than not, the error tainted the judgment”) (internal citations and
quotations omitted).
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"may affirm the district court on any ground supported by the record, even if the
district court relied on different reasons”).
D. The District Court Correctly Ruled That the Tribe's Inherent

Exclusionary Power Did Not Provide the Tribal Court With
Jurisdiction Over Johnson in the Action Before It.

The District Court correctly recognized that the Tribe’s power to exclude
nonmembers is necessarily constrained by Montana, and confirmed that the Tribe’s
power to exclude must be exercised within the context of Montana. ER 21. Here,
because the Tribe failed to show that any Montana exception applied to Johnson as
an individual, the power to exclude could not form the basis for jurisdiction over
him personally. Id. at ll. 12 - 13.

In contrast, the Tribal Court Parties argue that the District Court’s
interpretation of relevant case law is wrong because they view Johnson as a
trespasser on the leasehold, and because none of the authority relied upon by the
District Court "involve[s] nonmember trespass on tribal lands. " Appellants’ Br. at
38. In a somewhat circular argument, the Tribal Court Parties then argue that
because the District Court improperly held that Montana’s first exception did not
apply and because trespassers (by definition) could never be in a "consensual
relationship” with the Tribe, the Court’s decision with respect to the Tribe’s power

to exclude must be flawed. Appellants’ Br. at 39-40.
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The Tribal Court Parties’ argument is directly contrary to the Supreme
Court's specific identification of the basis for a tribe’s “traditional and undisputed
power to exclude persons from tribal land” as a form of “regulation [] approved
under Montana” which flows from a tribe’s retained sovereign interests. Plains
Commerce Bank, 128 S. Ct. at 2723. The District Court cited this language and
noted that Plains Commerce Bank later referenced the power to exclude as an
example of the “sort of regulations [which] are permissible under Montana.” ER
19, I. 24. Applying the law as articulated by the Supreme Court, the District Court
thus found that the power to exclude was constrained by Montana and, in these
circumstances, could only be exerted within the Montana framework.

The District Court's conclusions on this point are consistent with the
dependant status of tribes, in that tribes retain only those powers which are
"necessary to protect tribal self-government or to control internal relations.” Hicks,
533 U.S. at 359 (noting that anything more would be "inconsistent with the
dependent status of the tribes."). While the tribal power to exclude nonmembers
may be a power retained by a tribe, Montana defines the situations in which a tribe
may exercise such a retained (or inherent sovereign) power to regulate nonmember
conduct, which is when one of the two Montana exceptions apply.

This Court has stated that "[o]utside of [Montana's] two exceptions . . . [a

tribe's] inherent sovereignty does not give [it] jurisdiction to regulate the activities
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of nonmembers." See Phillip Morris U.S.A., 552 F.3d at 938-39 ("[gliven
Montana's general [rule] . . . efforts by a tribe to regulate nonmembers . . . are
presumptively invalid") (quoting Plains Commerce Bank, 128 S. Ct. at 2720).
Accordingly, even if the Tribe retains the power to regulate nonmember conduct
by virtue of the power to exclude, it may do so only within the context of
Montana, and then only to the extent necessary to protect self-government and
internal relations. Cf. Plains Commerce Bank, 128 S. Ct. at 2726 ("tribal
jurisdiction . . . generally does not extend to nonmembers . . . [and] that bedrock
principle does not vary depending on the desirability of a particular regulation”).
The District Court concluded that Montana's first exception does not apply
with respect to the Tribal Court action against Johnson, meaning that the Tribal
Court had no jurisdiction over him. ER 21, [l. 12 — 14, Moreover, personal
jurisdiction by virtue of the Tribe's power to exclude can only be exercised to the
extent necessary to protect tribal self-government and internal relations. Cf. ER 21
(stating that "the power to exclude [could not] provide a basis for the broad
imposition of damages, attorneys' fees and alter ego liability attempted in this

case"). Clearly, the sweeping adjudicatory jurisdiction the Tribal Court claimed
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over Johnson went well beyond any possible tribal interest in self-government or
internal relations and, for that reason alone, must fail.’

II. CROSS-APPELLANT’S ARGUMENT: NO TRIBAL COURT
JURISDICTION OVER WATER WHEEL

A. Standard of Review Applicable to Montana Arguments with
Respect to Water Wheel.

As stated above, whether a tribal court has jurisdiction over a nonmember
pursuant to Montana's exceptions is a federal legal question which courts review
de novo. FMC, 905 F.2d at 1314. However, unlike the argument with respect to
whether Johnson had a consensual relationship with the Tribe (he did not) which
requires an essentially factual inquiry, this Court's consideration of Water Wheel's
relationship with the Tribe is purely a question of law. This Court should therefore
review de novo the District Court's finding with respect to the proper scope of

Tribal Court jurisdiction over Water Wheel.

’ This Court has stated that "[i]Jt is an open question whether a tribe's

adjudicatory authority is equal to its regulatory authority. Hicks, 533 U.S. at 358.
It is possible, therefore, that the tribe may have authority to regulate a
nonmember's trespass and destruction of natural resources yet lack authority to
hale the nonmember into tribal court. . . ." Elliot v. White Mountain, 566 F.3d 842,
850 n.5 (9th Cir. 2009)
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B. The District Court Erred in Ruling that the CRIT Tribal Court
Had Jurisdiction over Water Wheel Under the CRIT Eviction
Ordinance Which Was Enacted Subsequent to the Lease
Execution."

In concluding that there was a consensual relationship between Water Wheel
and CRIT, the District Court found it "compelling” that Water Wheel had occupied
the leasehold under a 32-year lease and a three-year hold-over tenancy during the
pendancy of the Tribal Court and District Court litigations. ER 6, [l. 3-12. The
Court also cited as supporting evidence Water Wheel's other commercial activities,

e.g., operating a mobile home resort, convenience store, restaurant and marina. ER

6-7, 1. 19 - 2. None of this is disputed.

10 In its Brief Concerning the Lack of Tribal Court Jurisdiction Pursuant to the

Rule of Montana v. United States (Docket No. 50), Water Wheel preserved these
issues for appeal by arguing below that Montana's first exception did not apply and
the Tribe was, therefore, without jurisdiction over it. Docket No. 50 at pp. 7-14.
More specifically, Water Wheel asserted that the terms of the Lease did not give
rise to a consensual relationship with CRIT because Section 34 of the Lease
prohibited the application of after-enacted tribal laws without Water Wheel's
consent; that the Lease controls dispute resolution as well as any relationship
between the Tribe and Water Wheel; and that, in conjunction with the Lease, Title
25 of the Code of Federal Regulations exclusively governs disputes arising under
the Lease. Id. In their Response Memorandum in Opposition to Plaintiffs' Brief,
the Tribal Court Parties' challenged Water Wheel to point to any "lease condition
or provision which [was] changed or altered by the application of the CRIT
eviction ordinance.”" Docket No. 59, p. 18. Water Wheel replied by presenting
arguments with respect to each specific term of the Lease and the applicable 25
CFR Part 131 and 25 CFR 162 regulations, along with a detailed explanation of the
effect of each relevant Lease provision. See generally Docket No. 67, pp. 8-24.
Water Wheel also preserved these issues during oral argument (ER 30-55, 76-80).
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Assuming, arguendo, that there has been a breach of the Lease provisions —
specifically, Lease Addendum Section 23 — HOLDING OVER (ER 247) — the
question then turns to whether the Tribal Court eviction action against Water
Wheel was lawful under the lessee’s consent defined by the Lease.

It is undisputed that CRIT filed an action in Tribal Court invoking an
enforcement process created by the CRIT Eviction Ordinance. ER 300 — 350. It is
also undisputed that the Ordinance was adopted 31 years after execution of the
Lease. And, it is further undisputed that CRIT prosecuted the eviction action in
Tribal Court without consulting with Water Wheel, or securing Water Wheel's
written consent to the terms of the Ordinance.

The Eviction Ordinance purports to establish both the cause(s) of action
against Water Wheel and Johnson and the Tribal Court's jurisdiction over them,
despite the facts that the Ordinance (i) was enacted after the Lease was executed,
(i1) was never consented to in writing by Water Wheel or Johnson, and (iii) is in
direct conflict with 25 C.F.R. Part 162 (as well as its predecessor, 25 C.F.R. Part
131). See, e.g., Marlin D. Kuykendall v. Dir., Phoenix Area, BIA, IBIA No. 80-24-
A, 8 IBIA 76, 13-14 (1980) (opinion reinstated by Yavapai-Prescott Indian Tribe
v. Watt, 707 F.2d 1072, 1075 (9th Cir. 1983)). These tribal ordinances have the
effect of both changing and altering Water Wheel's rights under the Lease. Most

notably, they provide that Lease and property disputes must be adjudicated in the
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CRIT Tribal Court. Eviction Ordinance, § 1-304. Water Wheel has never
consented, in writing or otherwise, to be subject to CRIT's Property Code or
Eviction Ordinance. Therefore, pursuant to Section 34 of the Lease Addendum,
the tribal ordinances cannot be applicable to Water Wheel (or Johnson).

Should this Court conclude that CRIT's ordinances do apply to Water Wheel
— despite the absence of written consent and their direct conflict with 25 C.F.R.
Part 162 — the Court still must consider the fact that the ordinances necessarily
would have the effect of modifying the agreed-upon terms of the Lease because
they effectively would be replacing the traditional and contracted for dispute
resolution procedures provided by Title 25 of the Code of Federal Regulations.

The Lease contains a specific provision for modifications: "any modification
of or amendment . . . shall not be valid or binding . . . until approved by the
Secretary." ER 249 (Lease Addendum Section 34) (emphasis supplied). It is
undisputed that the Secretary has neither approved incorporation of the tribal
ordinances into the Lease nor agreed that the Tribe — and not the Interior
Department pursuant to 25 C.F.R. Part 131 (1975) and 25 C.F.R. Part 2 — has
jurisdiction over disputes arising under the Lease.

In short, Water Wheel has not consented in writing to be subject to CRIT's
Property Code, Eviction Ordinance or any procedure for resolving Lease disputes

in the CRIT Tribal Court, and the Secretary has not approved either of those tribal
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enactments. Accordingly, the Lease itself is the controlling document and it
provides that disputes shall be resolved through Title 25 of the Code of Federal
Regulations. They are not to be resolved in CRIT Tribal Court. See generally
Yavapai-Prescott, supra.

By the Lease's own terms, the absence of Water Wheel's written consent to
that newly-adopted tribal law precludes its applicability to the lessee. Lease
Addendum Section 34 - RESERVATION LAWS AND ORDINANCES requires
the lessee to abide by all tribal laws, regulations and ordinances in effect at the
time of the Lease execution. ER 249. As noted above, the Lease was executed
on May 15, 1975, and Section 34 specifically exempted the lessee from being
subject to any subsequently-enacted tribal laws, regulations and ordinances which
"have the effect of changing or altering the express provisions and conditions" of
the Lease unless consented to "in writing." Id. at [l. 19-20. The obvious purpose
of this Lease provision was to preclude the enactment and imposition of ex post
facto tribal laws rewriting the Lease to include provisions to which Water Wheel
never agreed. But here, the CRIT Eviction Ordinance decidedly changed and
altered express provisions and conditions of the Lease, including establishing the
Tribal Court as the forum for eviction litigation.

At its Preamble, the Lease states that it was entered into pursuant to the

terms of 25 C.F.R. Part 131 (now 25 C.F.R. Part 162) ("25 CFR"). That regulation
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(and its successor) establishes a process through which Water Wheel could appeal
to the Secretary to contest actions or inactions of Department of the Interior
employees concerning the Lease. And when faced with arbitrary actions and
inaction of CRIT against Water Wheel perpetrated by CRIT officials with the
knowledge and acquiescence of BIA officials, Water Wheel filed with the
Department of the Interior such a 25 CFR appeal on May 10, 2001. SER 26-67.
This formal administrative submission provided for in the Lease was never acted
on by the BIA, and in fact is still pending. ER 17, li. 3-6. The substance of that
appeal is that Lease Addendum Section 5 entitled "PLANS AND DESIGNS" (ER
232) provides that Water Wheel shall have the right to provide a general plan and
design for the "complete development of the entire leased premises.” Water Wheel
filed the appeal because CRIT arrogated to itself the review and approval role
exclusively assigned by the Lease to the State of California and Riverside County,
and then refused to approve any development proposals submitted by Water
Wheel.

Water Wheel's 25 CFR appeal challenged the legality of BIA inaction in
failing to require CRIT compliance with the applicable Lease provisions following
CRIT's pronouncement to both the State of California and Riverside County that
CRIT, and not the State and County, would be the exclusive party to review and

approve all of Water Wheel's development plans and designs, directly
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contradicting the specific provisions of Section 5 that the State and County would
have that role. The appeal also raised the BIA's failure to protect Water Wheel's
ability to secure electrical service through Southern California Edison Company,
when CRIT directed the utility to cease dealing with Water Wheel contrary to the
Lease. ER 147-148. The 25 CFR Appeal went exclusively to the BIA's failure —
or even refusal — to protect Water Wheel's Lease-guaranteed rights to develop its
leasehold. And CRIT's unlawful breaches of the Lease over many years were well-
known to the BIA officials who simply ignored the facts. ER 147 — 152

1'! and

(documenting the actions of CRIT to curtail all development by Water Whee
the failure of the BIA to take steps to insure that all Lease obligations are being
satisfied); SER 68 (acknowledging Water Wheel's 25 CFR appeal).

In addition to guaranteeing the administrative process of the CFR, the Lease
further specifically provided for legal action against the lessee when appropriate at
Lease Addendum Section 21 entitled "DEFAULT." ER 243. This is the only

section of the Lease authorizing enforcement and legal action against Water Wheel

for breaches of the Lease, and it specifically reserves the right to pursue any legal

= Water Wheel's ability to develop its leasehold was flatly terminated by CRIT

in 2002. The tribal Building Inspector advised Water Wheel by letter dated April
4, 2002, that "the [CRIT] Tribal Council had [recently] denied your request to
allow any new building Projects within Water Wheel Resort. Therefore, the
Colorado River Indian Tribes Department of Building & Safety will not issue any
Building Permits to you." SER 1.
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action to the Secretary. Nowhere does Section 21 even suggest that CRIT has a
right to commence any legal action against Water Wheel for disputes arising from
a perceived default or breach, or even for eviction upon expiration of the Lease.

Further, Section 21 strictly limits legal action arising from any default,
including failure to comply with the Section 29 requirement that a lessee vacate the
leasehold upon termination or expiration of the Lease. ER 11-14. The only
remedy is at Section 21, and it restricts recourse for defaults to action taken by the
Secretary, who shall first give notice to Water Wheel requiring some remedial
action within a specified time, after which only the Secretary may either: (A)
proceed by suit or otherwise to enforce any other provision of the Lease; or (B)
enter the premises and remove the defaulting parties. ER 244. No provision of
Section 21 is ambiguous and no provision even suggests there could be a predicate
upon which CRIT could assert any right to initiate action for a default. The
Secretary, and only the Secretary, has enforcement authority unless the lessee is
insolvent or bankrupt.

When asked at oral argument by the District Court why CRIT did not follow
Section 21 of the Lease and ask the Secretary to take action to deal with Water
Wheel's purported breaches, rather than invoke the tribal Eviction Ordinance,

counsel for the Tribal Court Parties responded simply that to have followed the
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enforcement process dictated by the Lease provisions would have taken too much
time: "the process is very ponderous.” ER 67,1. 17.

"Too much time" is not a legal concept which justifies CRIT's going beyond
the scope of Water Wheel's consent to the mechanism for prosecuting alleged
Lease defaults. For the Lease to have any integrity, its provisions must control free
of unilateral amendment or revocation action by CRIT. Yet, the Tribe took that
action, the BIA did not intervene to insure the integrity of the Lease provisions,
and the Tribal Court Parties rotely followed the tribal agenda. Strict compliance
with the Lease would have left the Tribal Court without jurisdiction over Water
Wheel to seek eviction in its own name. That right then rested, and still rests, with
the Secretary.

The bottom line is that Water Wheel never consented to the Tribal Court
jurisdiction over any eviction action. That jurisdiction was legislated by the CRIT
Eviction Ordinance, an after-enacted tribal law to which Water Wheel did not
consent in writing. There may be some forum in which CRIT could pursue an
eviction, but it cannot be the Tribal Court because of the absence of consent to that
court's jurisdiction. The District Court clearly considered that very point when it

noted that Lease Addendum Section 21 states that the Secretary "may" bring legal
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action to re-enter the leasehold (ER 13, /I. 9-1 1),12 with the further observation that
Lease Addendum Section 23 provides CRIT with a role in the eviction process by
giving the Tribe a right to dispose of property of the lessee not removed at the time
of leasehold vacation. Id. The Court then reached the ultimate conclusion that
there was no tribal waiver of the "power to commence the Tribal Court action in
‘unmistakable terms' as required by Merrion or in 'sufficiently clear contractual
terms' as required by Arizona Public Service," leading to his conclusion that the
"Tribal Court's power has not been waived in the lease." ER 13-14,1l. 19 - 2.

The District Court's error is that it read Sections 21 and 23 as wholly
independent of each other, although they — along with all of the Lease provisions —
must be read in pari materia. See Mastrobuono v. Shearson Lehman Hutton, Inc.,
514 U.S. 52, 64 (1995) ("cardinal principle of contract construction [is] that a
document should be read to give effect to all [of] its provisions and to render them
consistent with each other"); see also Restatement (Second) of Contracts §202(2)

and Comment d ("'[a] writing is interpreted as a whole, and all writings that are part

12 The District Court stated that "paragraph 21 provides that the Secretary can

bring an action for breach of the lease, but does not prohibit CRIT from doing so."
ER 12. However, the District Court misreads the meaning of "may" in Section 21.
While that language certainly suggests permissive options, the options do not
concern who or what may enforce the Lease. The options to which the "may"
language refer are the Secretary's enforcement options. The Secretary "may" sue
or the Secretary "may" re-enter, but no entity or individual other than the Secretary
has those options.
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of the same transaction are interpreted together”). Only by reading each of those
sections as independent of the other, could the District Court conclude that CRIT
had the right to litigate an eviction in Tribal Court. And that was in error.

Finally, Water Wheel never claimed there was a "waiver" of Tribal Court
power; rather, the issue before the District Court was whether there was a "Tribal
Court power" in the first place. If there was no such power, then the determination
that it was never waived is irrelevant.

C. The District Court Erred in Ruling that the Lease Allowed CRIT

to Prosecute the Eviction of the Tenant in the Absence of the
Tenant's Insolvency or Bankruptcy.

The only legal enforcement action the Lease allows CRIT is articulated at
Lease Addendum Section 21, which states: "Any action taken or suffered by
Lessee as a debtor under any insolvency or bankruptcy act shall constitute a
breach of this lease. In such event the Lessor and the Secretary’® shall have the
options set forth in sub-Articles A and B above." (Emphasis added.) Articles A

and B are discussed above, and they otherwise provide that the Secretary has the

1 The parties to the Lease obviously knew how to include both the "Lessor

and the Secretary"” when they desired to do so. Cf. Lease Addendum 21 at line 23
("Lessor and the Secretary"), and line 26 ("Lessor or the Secretary"), with Lease
Addendum 21 at line 2 ("the Secretary may either . . ."). ER 244 — 246, II. 2 - 26.
The Lessor’s enforcement right was strictly limited to the case of a financially
distressed lessee.
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right in the case of a default to (A) proceed by suit or (B) re-enter the leasehold
premises. CRIT may take action only in the event of insolvency or bankruptcy.

The District Court found at Section 22 entitled "ATTORNEY'S FEES" what
it felt was a "savings clause" to the restricted opportunity for CRIT to be the
enforcer. ER 12. That Section allows CRIT to recover reasonable attorney fees in
an action "brought by the Lessor” in unlawful detainer for "rent or other sums of
money due under the Lease." However, Section 22’s entitlement to recover legal
fees is a derivation of CRIT's participation in legal action which CRIT otherwise
can prosecute. ER 247, ll. 2 — 6. Specific contractual provisions control over
general provisions'®. And thus, a general provision for recovery of attorney’s fees
cannot establish enforcement rights not otherwise authorized in the specific
enforcement action. That right is limited to the Section 21 authority which arises
when the lessee is insolvent or bankrupt. ER 243 — 246.

While the District Court went on to declare that Section 22 unlawful detainer
actions are "different from the breach-of-lease actions addressed in [Section] 21,"

(ER 12), the statement is contrary to the Lease provisions and structure. The Court

1 Restatement (Second) of Contracts § 203(a),(c) and cmt. e (1981) ("specific

terms and exact terms are given greater weight than general language” and "an
interpretation which gives a reasonable, lawful and effective meaning to all the
terms is preferred to an interpretation which leaves a part unreasonable, unlawful
or of no effect") (emphasis added).
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defined an action for unlawful detainer as "separate from a breach-of-contract
claim" which seeks to recover a leasehold from a holdover tenant "after the lease
has expired" (Id.), while dismissing the holdover provisions of Lease Section 29
(ER 248) entitled "DELIVERY OF PREMISES." This Section provides that a
tenant commits to vacate the leasehold without legal process — a "covenant" to
vacate upon expiration. A breach of a Lease covenant takes the matter back to
Section 21 — DEFAULT, which specifically assigns to the Secretary the
enforcement role for a "breach [of] any covenant of this lease." (Emphasis
supplied.) ER 243 —244 [l. 28 - 2.

The District Court goes on to note that CRIT asserted a tort claim in Tribal
Court as part of the eviction, observing that Section 21 does not mention "tort
claims that might arise from the landlord-tenant relationship,” and nothing in
Section 21 suggests that such a claim may be asserted by the Secretary. ER 13, /L
5 - 11. Whether Water Wheel could be prosecuted by CRIT in Tribal Court for a
tort claim is not the issue before this Court. The issue is whether the basic eviction
action arising from a Lease default could be prosecuted in Tribal Court. The tort
claims asserted in the Tribal Court were derivative of the basic eviction action. If
CRIT had independent claims in tort against Water Wheel, unrelated to the Lease,
the Tribal Court might have had jurisdiction to hear them. However, that is not

this case.
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The Lease says that the Secretary shall enforce the Lease, and the applicable
regulations set forth the power and procedures for such enforcement. This
enforcement scheme was designated in the Lease and never expanded by the
parties to it. The Lease defines the processes to which Water Wheel consented.
Tribes are not free to manufacture claims in a way to sidestep the careful
limitations of Montana and its progeny. The District Court erred in endorsing
Tribal Court jurisdiction for an eviction action to which Water Wheel did not
consent by, figuratively, allowing the [tort claim] tail to wag the [eviction] dog.

Finally, the District Court cited Addendum Section 23 (ER 247, ll. 8 - 17) as
the ultimate acceptance of Tribal Court jurisdiction when it quoted that section as
providing that a holdover tenancy does not give the lessee any rights "hereunder or
in or to the leased premises." ER 14, /l. 8 - 9. And the Court concluded that even
if Water Wheel was not subject to Tribal Court jurisdiction while the Lease was in
effect, Section 23 makes clear that such a right expired with expiration of the Lease
term. Id. While this conclusion is at odds with repeated pronouncements of
counsel for the Tribal Court Parties that the Lease controls this matter, it does not
answer the basic question of the source of the Tribal Court jurisdiction in the first
place. Again, CRIT may have some legal standing to pursue eviction of a holdover
tenant, but such an action is not cognizable in Tribal Court unless the first

exception to Montana is satisfied. And here it is not.
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III. CONCLUSION

At the outset, this Brief stated that this case turns on whether Johnson and
Water Wheel consented to CRIT Tribal Court eviction action jurisdiction which
was legislated by the CRIT Eviction Ordinance some 31 years after the Water
Wheel Lease was executed. The foregoing discussions validates that statement.
The language of the Lease and undisputed facts make clear that neither Johnson
nor Water Wheel ever consented to the jurisdiction established by that Ordinance.
Thus, Montana's first exception is not satisfied in this case.

The Tribal Court Parties and their putative Amicus Curiae colleagues would
have this Court believe that at stake is nothing less than the integrity of the well-
established law as to when non-members are subject to tribal jurisdiction. Such
simply is beyond the reality of this case. This is a Montana case — nothing more
and nothing less.

The District Court correctly ruled Johnson was not subject to Tribal Court
jurisdiction because he conducted business on the leasehold solely in his capacity
as President and Chief Executive Officer of Water Wheel. There was no evidence
to the contrary.

At the same time, the District Court apparently felt that it had to find some
way to justify Water Wheel's eviction from what the Court viewed as a holdover

tenancy on the leasehold. It could only do so by (1) ignoring the strict enforcement
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provisions of the Lease to which Water Wheel consented and (2) selectively
applying some Lease provisions without reconciling them with other provisions at
odds with the Court's application. As discussed above, those sections must be read
in conjunction with each other and the District Court's ruling was error. In fact,
enforcement of the Lease was exclusively assigned to the Secretary of the Interior
with some very narrow exceptions which are not present in this case. If eviction of
Water Wheel is appropriate, it can only be prosecuted by the Secretary pursuant to
the Lease and the facts of this case. CRIT does not have that authority.

For the reasons stated herein, Appellee Robert Johnson respectfully requests
this Honorable Court to affirm that portion of the District Court Order of
September 23, 2009, which granted relief he sought against the Tribal Court
Officials by ruling that the Tribal Court had no jurisdiction over Johnson in the
eviction action before it.

For the reasons stated herein, Cross-Appellant Water Wheel respectfully
requests this Honorable Court to reverse and vacate that portion of the District
Court Order of September 23, 2009, which denied the relief it sought against the
Tribal Court Officials by ruling that the Tribal Court did have jurisdiction over
Water Wheel in the eviction action before it.

Dated this 28" day of June 2010
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ADDENDUM:

25 C.F.R. Title 25, Part 2 Addendum 1-4

25 C.F.R. Title 25, Part 131 Addendum 5 -9
25. C.F.R. Title 25, Part 162 (April 1, 2007 ed.) Addendum 10 -17
CRIT Ordinance 04 —- 06 (Oct. 12, 2006) Addendum 18 - 34
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SUBCHAPTER W— MISCELLANEOUS ACTIVITIES

Part
951  Licensed Indian traders.

757 Traders on Navajo, Zuni and Hopi Reservations. ot Wash. and
254 Operaton of U. S M. 8. “North Star” botween Seattle, as . an
. Tmations of the Bureau of Indian Affairs and other Government agencies,

Alaska.

255 Use of Columbia River Indian in-heu fishing sites.

256  Of-rescrvation treaty fishing.

Aenial Gunnery Range).

57 Resale of lands within the Badlands Air Force Gunnery Range (Pine Ridge

3 ¥
APPENDIX—EXTENSION OF THE TRUST OF RESTRICTED STATUS O
CERTAIN INDIAN LANODS

SuscHAPTER A—PrROCEDURES; PrRACTICE
SUBCHAPTER A-—PROCEDURES; PRACTICE

PART 1—APPLICABILITY OF RULES
OF THE BUREAU OF INDIAN AF-
FAIRS

1t 'Resrrved| aa 1o

13 Appilcabiiity of regulations & -
scrved suthority of the Becretary of
whe Interior.

13 Beopa.

14 Btate and iocal regulation of the use
of Indlap properiy.

1.10  Asatlabllity of forms.

1
AUTHORTTY . The provistons of this Part
maued under 5 U.5.C. 301; R.B. 483,36 Us.C.2.

Souece: Tue provisions of this Part 1 ap-
pear nt 26 F.R. 3124, Apr. 13, 1960, unless
otherwiss noto,

§ L1 (Reserved]

£ 1.2 Applicability of regulations and re-
acrved nuthority of the Secrelary of
thie Interior.

The rezulations In Chapter I of Title
24 of the Code of Federal Regulations are
of zeneral applicotion. Netwithstanding
any hmitouons contuwined in the regula-
t!o'ns of this Chapter, the Secretary
retain:. the power to watve or maks2
exceptions to his reguiations as found
tn Chapter 1 of Title 25 of the Code of
Fedaral Regulations in all cases where
permitted by law and the Sccretary finds
that surh walver of exception 18 in the
best tnterest of the Induna.

§ 1.3  Scope.

Chapters I and I of this title contain
the buplk of the regulations of the De-
partment of the Interior of general ap-
plication rciating to Indian affairs. Sub-
1itle B, Chapter I, Title 43 of the Code of
Federal e ulations contains rules relat~
ing to the reiationship of Indjans to pub-
lic lands and townsites. Subtitle A of
Title 43 of the Code of F’ederu} Regula-
tions has application to certain aspects
of Indian affairs and, among other
things, governs practice before the De-
partment of the Interior, of which the
Bureau of Inaian Affairs {5 a part
Indian health matters are covered in 42
CFH Part 26, Title 30 of the Cod{: of
Federal Tteyulations contains rggulamom
on ail and gas an% other xSl‘:u;kmug p;éemr:-
tions which, under certain circum-
stances, may be applicable to Indian
Tes0uUrces.

§ 1.4 Swste and luesl regudation of the
use ol hidiaa propeedy.

(a) Excepnt az provided in paragraph
by of this section, none of the laws,
ordinances, codes, resolutions, rules or
other resulations of any State or polud-
cal subdivision thereof limiting, zoning
or othierwise governing, regulating, or
controlling the use or development of
any real or porsonal property, including
water rizhts, shall be applicable to any
such property leased from or held or used
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under agrecment with and belonglng to
any Indian or Indian tribe, band, or cora-
munity that is held in trust by the
Unitea States or is subject to a rostric-
tion against alienation imposed by the
United States.

(s The Secretary of the Interlor or
his suthorized representative may in
specific cases or in specific geographic
areas adopt or inake applicable to Inglan
lands all or any part of such laws, ordi-
nances, codes, resolutions, rules or other
regulations referred to in paragrsph (a!
of this section as he shall determine to be
in the best interest of the Indian owner
or owners In achieving the highest and
best use of such property. In determin-
ing wnether, or to what extent, such laws,
ordinances, codes, resolutions, rules or
other regulations shall be sdopted or
made mpplicable, the Secretary or his
suthorized representative may consult
with the Indian owner or owners and
may consider the use of, and restrictions
ar limitations on the use of, other prop-
erty in the vieinity, and such other
factors as he shall deem appropriate.

130 F.R. 7620, June 9, 1965}

§ 110 Avuilability of forms.

Forms upon which applications and
related documents may be filed and upon
which rights and privileges may be
granted may be inspected and procured
at the Bureau of Indian Affalrs, Wash-
tngton, D.C.. and at the office of any
Arca Direclor or Agency Superintendent.

PART 2—APPEALS FROM AD-
MINISTRATIVE ACTIONS

Subrort A~—Generol
Sec,

11 Definitions.

22 Applicabiitty,

13 Who may uppenl.

14 Notice of mlministrative sction.

Swbpart B——Appcals 1o the Area Ditector o1 Yo
the Commistioner
Appeal, how taken; time itmit

Service of petition and of other docu-
menta,
212 Answers.
3.1y

110
LR

Actlon by Arsa Dlrecior of Commia.
sioner on appeal.

214 Effect of fuilure to appeal.

Subpart C—Appenls 1o the Secratary
Right of appenl to ths Secretary,
Appen), bow taken; time lmit,

Bervice of petition and of other docu-
ments,

134 Answers,
328 FimaMty of ue sin

31
333
k3
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s Subpart D—Procadures

e,

231 When s document s fled.

232 Fecord address. O
283 Service Q
234 Coomputation of tume for fillng nnd((g
servige,

215 Extensions of time. N
236 Summary dismissa). >
237 Scope of review, [00]

I
AUTHORITY: The pravistons of this Part 30

sewed under RS, 463, 465, 6 U.IC. 301, 365
USC o2 e.

00-

Sownck: The provislons of this Part 2 ap~_p
peur ut 25 PR. 9108, Sept. 22, 1960, unloas

atherwiss noted. E
Subpart A—General O
§ 2.1 Definitions. G
As used In this part: %
(av "Paerson” includes any Indlan or
non-Indian individual, corpoeration, Coj
tribe, or other organization. o)
tbh “Interested parly” means oy €
person whose interests would be ad- 3
versely affected by proceedings conduct- @
ed under this part, =3
{¢) “Pelltloner” means any person o
who files un appeal under this part, S
«d) "Appeal” means & written request !

for correction of an action or decision
clalmed to violate a person’s legal rights
or privileges.

te) “Complaint’” means a writlen re-
qQuest for correctlon or reconsideration
of an action or dectston clalmed to be
legally or administratively incorrect but
not viclative of the complalnant's own
‘egal rigchts or privileges.

() “Right" wmeuans a favorable paost-
tlun in a Jegal relationship, the continued
fneyinent of which may not be with-
drawn save by a change n fundamental
constitutional law.

(7} “Privilege” means a favorable
posihion i a leyrad refationsilp. the con-
thued enjoyment of which may be with-
drawn ordy upon a change n law, statute
or rezulatlons upen which the relation-
ship is Lased.

S22 Applicabiliny.

o¢ o 6 obed  60/.2/€0 POl

Thda part provides appeals procedures
o rojue g correction of actions or
decislons by officlals of the Burcau of
Indian 2ffulrs where the uctlon or deci-
ston is protested as a violatlon of a tight
or privilese of the appellant. Such
rights or privileses must be based upon
fundamentx! enustitutional law, applica-
ble Fedeval eatttes, treaties, or upmn De-

Partmental resulations  Swen recula-
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tions appenr in the FroEraL RECISTKR
and, where of general application in In-
dian affairs, in Title 25 of the Code of
Federal Regulations. "Appenls” shall be
processed in smccordance with the reg-
ulations it this part. “Complaints,” on
the other hand, may be elther informally
or formally made and ordinarily first
presented to the office lmmedlately re-
sponsible for the action or decison ques~
tioned and thereafter If necessary to
nigher officials. An actlon or deciston
which Is subject to appeal shall be re-
duced to writing by the official making
the decislon elther at his own {nstance
or upon request of the petitioner. The
appeal procedures in this part do not
spply to declslons made under statutes
or other rtegulations which provide
speciiic appeals procedures, nor to “com-
plaints.”

§ 2.3 Who may appcal.

In sccordance with the procedures in
this part, any interested party adverse~
iy affected by a decicion of an official
undetr the supervision of an Area Direc-
tor of the Bureau of Indian Affairs may
appeal to the Area Director; an appeal
may be taken to the Commissioner of In-
dian Affalrs from a decision of the Area
Director; and an appeal may be taken
to the Secretary of the Intedor trom 8
decision of the Commissioner.

§ 2.4 Notice of administrulive sction.

Notice shall be glven of any sction
taken or decision made from which an
appeal mny be taken under the regula-
tions in this part. to any Indlan or In-
dlan tribe whose legal rights or privi-
leges are affected thereby. This notice
shall be in writing and shall be given by
the official making the decision or taking
the action. Fallure to give such notlice
shall not affect the validity of the action
or decision, but the right to appeal
therefrotn shall continue under the
regulations in this part for the periods
hereinafter set forth.

723

Subpant B—Appeals to the Areo Di-
rector or to the Commissioner

§ 2.10 Appea), how taken; time limit.

ta) An Interested party who wishes
to appeal to the Area Director or Com-~
misstoner shall initlate his eppeal by
filing 8 written petition with the ofclal
who muade the dectslon. Such offcial if
requested by an Indlan or Indlan tribe
shall render such assistance as 18 appro-~
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priate in the preparation of any appeal
by an Indian or Indian tribe. The petl-
tion should give an ldentificatlon of the
case a statement of reasons Ior the ap-
peal and any arguments the petitioner
wishes to make. The petition must be
recelved in such offtce within 20 days
after the date of the mailing of ths no-
tice of the decision complained of to the
petitioner unless further time {s granted
pursuant to the regulations in this part.
The petitloner also may flle an addi-
tional written statement of reasons and
arguments or briefs with the Area Di-
rector or the Commissioner within 10
days after the fling of the petition.

(b) Whether or not the decislon com-~
plained of will be suspended during the
appeal will be within the discretion of
the officer to whom the appeal is made.
He may require an adequate bond to pro-
tect the interest of any Indian, Indian
tribe, or other parties involved.

§52.11 Service of petition and of other
documents.

{a)} The petitioner, or the officer with
whom the petition 15 filed when the peti-
tioner 1s an Indian or Indian tribe not
represented by counsel, shall serve a
copy of the petition and of any addi~
tonal written statement of reasons, ar-
guments, or briefs oo each interested
party known to him ag such, in the man-
ner prescribed in § 2.33, at the time of
filing thereof. Fatlure to serve within
the time required msay subject the ap-
peal to summary dismissal as provided
in §$2.38. Proof of such service as re-
quired by § 2.33 must be Nled with the
Area Director or Commissioner within
15 days after service unless filed with the
petitton or with the additional state-
ment of reasons, arguments or briefs,

§2.12 Answers.

I sny party served with a petition
wishes to participate In the proceeding
on appeal, he must file a written answer
within 20 days after service of the peti-
tion upon him. It an additiona) state-
ment of reasons Is fled by the petitioner,
the interested party shall have 10 days
after service thereof within which to an-
swer. Answers must be filed with the
Area Director, the Commissioner, or
other Burcau employee with copy to the
Commissioner, whichever is appropriate,
and be served on the petitioner in the
manner prescribed tn § 2.33 at the time
the answer 15 filed. Proof of such serve
tce. as required by §2.33, must be filed
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with the Area Director or the Commis-~
stoner within 15 days after service. If
an answer is not filed within the time re~
quired, a defaull will not result but the
answer may be dlsregarded in declding
the appesal.

§2.13 Action by Area Director or Com-
missioner on sppeal.

‘The Commisstoner or the Area Direc~
tor will render a written declsion in each
case appesled to him, coples of which
will be mailed to all interested parties.

§2.14 Effect of failure ta appeal.

When any pariy falls to appeal a de~
ciston of the Superiniendent, Area Di-
rector, or the Commissioner, that deci-
slon shall be final as to such party and
will not be disturbed except for fraud or
gross irregularity, or where it is found
by higher authority that the failure to
appeal on the part of an Indian or In-
dian tribe would result in an Inequity or
injustice to the Indian or Indian tribe.

Subpart C—Appeals to the Secretary

§ 2.21 Right of appeal to the Secretary.

Any party adversely affected may file
an appeal from a decision of the Com-
missioner to the Secretary except a de-
cislon which received the Secretary's ap-
proval at the time it was made.

§2.22 Appeal, how taken; time limit.

(a) An intercsied party who wishes
to file an appeal from a declsion of the
Commisstorer to the Secretary must flls
& written petitlon with the Commis-
sloner that he wishes to appeal. The
petition must give an identification of
the case, a statement of the reasons for
the appeal and any arguments the peti-
toner wishes to make. The petition
must be received 1n such office within 20
days after the date of the malling of the
notice of the decision complained of to
the petitioner. The petitioner also may
file an additional statement of reasons,
arguments, or briefs with the Commis-
sioner or Secretary within 10 days after
the iling of the petition.

(b) Whether or not the dectston com-
plained of ¢ill be suspended during the
appeal will be within the discretion of
the Secretary He may require an ade-
quate bond to protect the interest of any
Indian, Indian tribe, ar other parties
involved

DktEntry: 33-2
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§2.23 Seevice of petition and of other
dovumients.

Tue petltfoner, or the Commissioner
when the pecttioner {5 an ladian or Ine
dian tribe not represerted by counsel,
shall serve a copy of the petition and
any accompanying written statement of
reuasons, arguments or briefs on each
interested party known to him as such,
in the manner prescribed 1in § 2.33 at
the time of filing the petition and at
the time of fiing any additional state-
ment of reasons, arguments or briels,
Failure to serve within the time required
may subject the appeal to summary dis-~
missal as provided in §2.38. Proof of
such service as required by § 2.33 must be
filed with the Secretary within 15 days
after service unless fUed with the peu-
tion or with the additional statement of
reasons, arguments or briefs.

§2.24 Anawers,

1f o party served with a petition wishes
to participate in the proceeding on ap-
peal, he must file a written answer
within 20 days after service of the peti-
tion upon hun. If an addittonal state-
ment of reasons {s filed by the petitioner,
the interested party shall have 10 days
after service thereol within which to
answer. Answers must be filed with the
Secretaty and be served oun the petl-
tioner in the manuer prescribed in § 2.32
at the time the answer is filed. Proof of
such service as required by 3 2.33 must
be filed with the Secretary within 15
days after service. If an answer is oot
filed within i{he time required, default
will not result but the answer may be
disregarded in declding the nppeal.

5 2.25

Finality of decision.

No further right of appeal or request
for reconsideration exists within the De-
partment of the Interfor from a decision
of a Secretarial Officer, except when he
finds as a matter ol discretion that re-
consideration should be had in order to
avold injustlice and such dectslon shall
constitute the final administrative ac-
tion, Coptes of such decision will be
malled to all Interested partles

Subpart D-——Procedures
§2.31 When a dacumment is (iled,

A documcnt 13 properly filed when
received tn the office of the adictal with
whom the GUng s requered during resu-

bar offiee hantrs Nodecree of tormality

15 required, a simple letter o8 s1fce
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nd thie appellant need not be repre-

:emed by counsel. An appesl by an
Indlan or Indian tribe recelved in an
office other than that to which 1t should
be properly Bddressed shall be trans-
mitted to the praper office and the appel-
lant advised. If such office is unknown
whiere recetved, It shall be returned to
the writer.

§2.32 Reeord oddress.

fvery interested party who files & doc{
ument i connection with an appeal shall
state his address at the time of inltial
filing in the matter. Thereafter, he
must promptly inform the official with
whom the fiing was made of any change
in address, glving appropriate ldentifica-
tion of all matters in which he has made
such a fling: otherwise, the address as
stated shall be accepted as the proper
address. The successors of such party
shall Hkewlss promptly Inform the offi-
cial of thelr interest in the matter and
state thelr addresses. 1f an interested
party falls to furmush his address as re-
guired in this section, he will not be en-
titled to notice In connection with the
proceedings,

$2.33  Service.

i) Wherever thls repulation requires
that a copy of a document be served,
service shall be made by delivering the
copy personally or by sending the docu-
ment by registered or certified mall, re-
tum recelpt reguested, to the address of
record as required in §2.32. Where &
wuibe 1s an interested party, service shail
pe made on the authorized tribal official
or tribal governing body. Notice of &
decision is sufficlent i matled by reg-
wlar mail.

by A document wlil be considered
to have been served at the tlme (1)
ot acknowledgment, (2) of personal
gervice, (3} of delivery of a registered or
certified letter, or (4) of the return by
the post atfice of an undelivered regils-
tered or certified letter,

(¢c) In all cases where a party Is rep-
resented by an attorney, such sttorney
w1l be recognized as fully controlling the
same on behalf of his clent, and
service of any document relating to the
procesding upon such attormey shall be
deemed to be service on the party he

Title 25—indians

represents. Where a party is repre-
sented by nmiore than one atiorney, serv-
fce upon one of the attorneys shall be
sufficient.

§ 2.34 Cormputation of time for filing
and service,

In computing any period of time pre-
scribed herein for fillng or serving a
document, the day upon which the de-
clslon or document to be appealed or an-
swered was mailed or served, or the day
of any other event after which the desig-
nated perjod of time begins to run, is not
to be included. The last day or the
period so computed IS to be Included

unless it falls upon a Saturday, Sunday,
or legal hollday.

§ 2.35 Exicurions of time.

The period {or fillng or serving any
document may be extended or walved on
behplf of an interested party by the
officer to whom the appeal is taken, for
good cause found by the officer. The
Secretary in lis discretion may extend
or walve any time Umitation established
by these regulations.

§ 2.36 Suwmmary dismissal

An appeal to the Area Director, Com-
missloner or the Secretary may be sub-
Ject to swmnmary dismissal by the officer
to whom it is made for any of the fol-
lowing causes:

(&) If a statement of the reesons for
the appeal 15 not included in the petltlon.

(b} If the petition or additional state~
ment of reasons in support of the ap-
peal are not recelved or not served upon
the interested parties within the time
required.

(¢c) If proof of service of any docu-
ment is not filed within the time required.
No appeal shall be dismissed because of
a procedural error or informality which
{s satisfactorily explained as being
the result of ignorance, mistake, or eir-
cumstances beyond the control of the
appellant.

8 2.37 Scope of review.

When a matter i3 befors an official
of the Bureau of Indian Affairs or higher
echelon of the Department of the In-
tertior on appeal, any information avall-
able to the reviewing officer may be used

ID: 7386087

Chapler I—Bureau of ludicn Affairs

whether formally part of the record, if
any, or not, but where reliance is placed
on information not of record such infor-

matlon shall be identificd as to source
and nature,

PART 5—RESERVATION
ACCELERATION PROGRAM (RAP)
Sec.
3.1 Purpose,
52  Applicant ellgibility,
53 Application submission and acceptance.
6.4 Implementation proceduzes,

AUTHORTTY: The provisions of thls Part &
fssued under 5 U.S.C, 301.

Souvnce: AT P.R, 23262, Nov, 11, 1972, unless
otherwise notedd,

§$5.1 Purpose.

The remulations in this part govern
the procedures by which Indian aor Native
Alaska communities may negotiate with
the Bureau of Indian Affairs to resbruc-
ture the Bureau's programs.

§ 5.2  Applicant eligibility.

Applicant must be an Indian or Native
Alaska community cwrently receiving
services from the Bureau of Indian Af-
fairs or an intertribal organization rep-
resenting a group of such comrmunities.
§5.3 Application

cepunce.

(a) The governing body of the com-
munity or the intertribal organization
meking application must support par-
ticipation in the Reservation Accelera-
tion Program by a formal resolution. The
resolution requesting participation in the
Program may be submitted at any time
to the Commissioner of Indian Affairs.

(b) If the applicant is a comnmunity
or communitics served by a single Burean
of Indian Affairs Agency which serves no
ather commuusities, the Commissioner of
Indian Affairs will, within 30 days after
the date the upplication is received, in-
form the applicant of the date when
negotiations may begin. In other cases,
the Commissioncr will direct members of
his staff to meet with the apphicant to
develop special procedures thut are ac-
ceptable both to the Commissioner and
to the applicant. As soon as such proce-
dures are nccepted, a date for the start
of negotiations will be announced.

subniission and ac-

DktEntry: 33-2
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§ 34 Inplementation provedure-.

fi0 Leaders of communities selected te
parvcipatan the propram will nicet \vxtho
the stall of the Burean of Indian Afatirs®
Apency that serves their commumtics tog
Tunihiarize themselves with all aspects of
the current Bureau program in {hetrs s
locniity, The coverning hady will (htno
prepave recommendations for changes
the Dureau proaram that b {eels wiltQ
support the comprehensive development »
plans of the community. These rcoom-g
mendations will be discussed with the §
Agency staff to determimne if the Super- ~
untendent has the authornity to ymple- &
ment them. When agreement 15 reached ¢
cu those recommendations which are
within the Superintendent's authority,
he will implement them providing the
changes proposed will not adversely af-
fect services to other communities. All
RAP recommendations will be forwarded
ta the urea office.
th) The sanie procedures described for
negoliations at the Agency level will also
apply at the area office level. In addition,
when o eommunity indicates it wowld be
wHling to exchange Bureau {unds or staff
in 2 smaie activity for (unds or staff of
another activity, the Area Director will be
responsible for contacting other commmu-
nities within his service area to inform
them of the offer. When suchi an ex-
change is agreed ta by all partles, the
Area Director will implement 1t. Other
recommendations that are within his au-
thority and on which agreement s
reached will also be implemented imme-
diately by the Area Director. .
ter All RAP recommendations  will
then be forwarded to the Central Offize
where the negotiation process will be
repeated The Commissioner will be re-
sponzible  for contacting otber area
offices to fuacilitate program exchanges
that could not be made within a single
area.
wd Upon rompletion of the Centrat
Oflice revotiztions, the agreement wil
be sitned by the tribal leader, the Super-
Intendent, the Aren Diveetor and the
Camuui sioney of Indian Affans.
wr The Aren Director will be respon-
sible for making any changes ih the stafl -
ing or program of the area office that are
fedeany to iaplement the agresment.

oc Jo L€ obed 60/L2/E0 pajd  1-0G uswndod
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30.10

& selectlon of eocl solectry shall be
de within five days 1rom the dute of
nottcation, Oiherwlse, the order of
sterence obtalned in the drawing will
forteited and his selection may not be
de prior to the selection of the holder
the next mighest nuamber in the draw-
. uniless. due to clrcumstances beyond
cantroul, he s unable Lo appear. It

setection is not made befare the
ader of the seeand highest nuinber to

taas made his selection, then nis
mber shall be placed next in hne. In
- event he agaln fails to make a selec~
a for himsell or a wmember of his
nily, the Area Dircetor or his author-
1 representative shall make such se-
tlons as mayv be necessary in order
it the selection process may not be
July delayed and thet the schedule of
trnents may be closed.

30.10 Disposition of improvements,

\ny member owning tmprovements on
d sclected properly by another mem-
may remove, or otherwlse dispose of
Improvements, within a 60-day pe-
i irom the date of notification by the
‘a2 Director to such member to dis-
e of such lmprovements. 1f In any
e the whereabouts of the owner of
improvements 13 not tmmedtately
wwii, an addiuenad reasonable time
y be allowed by the Area Director in
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which 1o Jocate the owner s that he, or
his duly appointed vepiesentative, may
have an opportunity to remove or dis-
pose of such improvenients.

§ 130,11 Suabamittal of afluiment selyed-
ule.

Upon the completion of the allotment
selectlons, a certified allotment schedule
containing the names of the allottees, the
legal descriptions of thietr selections end
other pertinent intorination, shall be
prepared by the Areu Inrector. The al-
tovment schedule shall be suomitted to
the Secretary of the Interior, through the

Commissioner of Indian Affairs, for ap-
proval.

§ 130.12  Issusnce of trust patents,

With the request 1o approval of the
allotinent schedule. ‘lv¢ Area Director
shall also request the Szervetary of the
Interior to autiworiz- the Dirscior, Bu-
reau of Land Managecicn! Lo 1s.ue trust
patents tor each of the welections in ac-
cordance with the act of January 19, 1891
(26 Stat. 712, as emended by the act of
March 2, 1917 (39 Stut, 969. 976 .

§ 130.13  Sperinl instructions.

To facilltate the work: of the Area Di-
rectar, the Commi~zicther, Bureau of
Indian Affairs, may tssue special instruce

tions consistent with the rules and rezu-
lations 1o this part.

SUBCHAPTER L—LEASING AND PERMITTING

PART 131—LEASING AND
PERMITTING

Delnltions.

Qrants of lenses by Secretary.

Ciragots of fens2e by owners or thatlr
representatives,

Use of land of minorms.

Special requirements agd provistona.

Negotistion of lenses.

Advertisernent.

Duratlon ¢f leases.

CGoenershlp of tmprovemeats

Unittzation {or leading.

Cunservation and Iand use reqguire-
ment.

Sublenses and assigrimonts,

Tavimreat of fees und dratonge and
irrigntion charges,

Vistatlon of Yeuse

Crow Ttaservation.

Furt Belknoap Resecvation.

Cabazon, Augustine, and Torres-
Maurtinez Reservations, Califorala.

Colorade Rlver Ressrvatlion,

~—L e Wi
-

[
Lot
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P

-
o

Sec.
13119 Grazing wnits excepted.

13130 8an Xsvier nnd Salt River Plma-
Martcopa Reservations,

AUTHORITY: ‘The provisions of this part 131
tsiued under 5 OS.C. 301, RS. 463 and
465, 25 US.C. 2 and Y. [atecpret or apply
wee. 3, 20 Stat, 95, sec . 23 Stet. 309, seca,
1. 2. 31 Stet. 229, M5, sacs. 7, 12, 34 Stat. 548,
3 Stat. 1015, 1034, 35 Stut. 70, g5, 97T, sec. 4,
368 Stat. 858, scc, 1, 39 Stuc. 134, 41 Stat. 415,
&1 umended, 81, 1332, sec. 17, 43 Stat. 636,
641, 44 Seat. 438, es ainended, 834, 1365, aa
amended. 47 Stat. 1417, sec. 17, 48 Biat. 954,
088, 40 Stat, 115, 1135, vov. 55, 49 Stat. 781,
sec. 3, 48 Bint. 1987, 64 Stmt. 74b, 1087, 8
Stat. 308, secs. 1, 2, 00 Stut, 983, sec. §, 84
Stat. 46, »ees. 1, 2. 4, b, 4, 64 Stat. 470, 00
Stat. B39, 640, 72 Stut. 963: 25 U.5.C. 380, 393,
30930, 394, 308, 387, 404, u2u, 403, 403a, 403b,
403c, 413, 415, 4164, 416L, $15c. 415d, 477, 635,

Soonck: The provistons of this Part 131

appear at 26 PR. 109868, Nov. 23, 1081, unless
otberwiss noted.

te
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§131.} Definitiona.

As used {n this part:

{n) “Secretary” means the Secretary
of the Interior or his suthorized repre-
sentative acting under delegated author-
ity.

y(bv “Individually owned lend” means
tand or any interest thecein held In trust
by the United States for the benefit of
individual indians and land or any in-
terest therein neld by individual Indians
subject va Federal restnictions agalnst
glienation or encumbrance.

(¢) “Tribgl land” means land or eny
interest therein held by the United
Statez in trust for o tribe, band, com-
munity, group or puehice of Indians, and
fand that is held by a tribe band, com-
munity, group or pucblo of Irdians sub-~
ject to  Federal vrestrictions aeninst
alienation or encumbrance. and inrcludes
such Jand rescrved for Indian Burcau
administrative purposes when it is not
immediately needed for such pinpofes.
The tern also (ncludes lunds held by the
United States in trust for an Indien
corporation chartered under section 17 of
the Act of June 13, 1931 ‘48 Stat 8374;
25 U.S.C. 476). This term elso includes
assignments of tribal land. Unless the
terms of the assipnment provide for the
leasing of the land by the hoider ol the
asstgnment, the tribe must join with the
sssignee (n the grant of u lease,

iy “Gouvernment lund” means land,
other than tribal land, acyuired or re-
werved by the United Etutes for Indman
Burtau administrative purpases which
are not !minediately needed for the pur-
poses for which they were acquired or
reserved and land transferred to ov
placed under the jurisdiction of the Bu-
reau of Indian Affairs.

e “Permit” means a privilege rev-
ocable at wil tn the discretion of the
Secretary and not assignable, Lo enter on
and use u specifled tract of land for a
spectfled purpose. The lerms “‘lease”,
“lessor’, and “lessee”, when used in this
part Ilnclude, when applicable, “permit”
“permitier”, and ‘“permiitee’’, respec-
tively
§131.2  CGrante of lcuses ke Secretary.

ta) The Secretary may yrant ieases on
individually owned lend oir Lebhall of:
(11 Persons who are non compes mentis;
(2) orphaned mpors, 3, the unde-
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termined helrs of a decedent's estate;
(4) the heirs or devisves to individually
ownied land who have not been ablc to
agrece upon a lease during the three-
month pertod {mmedistely following the
date on which a leose may be enteged
into; provided, that the land s not in
use by any of the nelra or devisees; nnd
t5) Indians who lave zivenn the Siec-
retary wnitten authority to  execute
leases on thoir behal(,

B The Secvetiry gy grant leases on
the individually ownea Lud of an adult
Indian whose whereabnuts s unknown,
on suchn terms as are necessary to pro-
tect and preserve such prapeity.,

tcr Tre Secretary may grant permita
ot Government lund,

1313 Gromis of leasca by ownera or
their repecccatntives.

The tolowing muy zrunt leases: (1)
Aciits, other thiin thase fwin compos
mentis, 12+ adults othier than those non
compos mentis, on behalf of thelr minor
children, and on behalf of minor ehildren
to whom they stand in loco parentls
when such children do not have a legal
representative, 24 the guardion, con-
servalor or otter tiduciary, appotnged by
a state court or by a G.bal court aperat-
ing under an approved constitution or
law and order cadr, of 8 ANNOGE OF Persong
who &r¢ nea comipos mentis or are athera
wise under legal Jisability, (40 tribes ot
tribal corporatinns weting through thetr
appropriate oflicials.

§ 1314 Use of lund ol minars.

The natyral or leval guardian, or other
person standing (n loco parentis of
minor children who have the care and
custody of such children may use the
individually owned land of such children
during the period of nunority without
eharge for the ume of the land if such
use will enable surk persan o enrage In
a husiness or other enterprse which will
be beueficlal to such minor children.

§ 1315 Specisl requirenieats and pro-
VSO,

{a) Al leases niade pursuant to the
regulations tn thi part shail be tn the
form approved bY the weeretary and
subject to L written oppnoval

tb) Except as otherwise provided in
this part no lease shall be approved or
granted at less than thie present falr
annual rental.

Ly
B OB3 <TI0 ax

/22/€0 Pelld  1-0S juewnood 09Q-y.y00-A2-80-C 8sEeD

Bed 60

o j02Z¢e @



Q WNpusppy

Case: 09-17349

1315

(13> An adult Indian owner aof trust or
restricted land may lease his land for
rehigtous, educationsl, recreational or
other public purposes to religious organi-
zations or to agencies of the Federal
Stute or local government at a nominal
rentel. Such sedult Indlan may lease
tand to inembers of hils tmmediate family
with or without rental consideration.

For purposes of this section. “tinmediate

famlly” Is defined as Lthe Indian’s spouse,
brothers, slsters, lneal anceslors, or
descendanta.

27 In the diseretion of the Se2cretary,
tribal {und may be leased wt a nominal
renwnd fur relipious, educationad, 1tcre-
wtional, or othier public purpases to
reagious orguiuzlinhs or to apencies of
Federal, State, or Incal governuments: for
purposes of subsidlzation for the beneflt
of the tribe; and for hamesite purposes (o
tribnl members provided the tand i not
commercial or industrial in character.

t31 Leases may be granted or ap-
proved by the Secretary at less than the
fair annual rental when i his Judgment
such action would be in the best tnter-
est of the landowners.

et Dudess otherwise provided by the
Secretary a satisfactory surety bond will
be requlred In an amount that will rea-
sonably assure performance of the con-
tractual oblijfations under the lease.
Such bond may be for the purpose of
guarantceing:

(1) Not less than one year's rental
unless the lease contract provides that
the annue! rentul shall be paid in
advance,

(21 The estimated construction cost of
any huprovement to be placed on the
land by the lessee.

(3) An amount estimated to be ade-
quale o insure comapliance with any
additiona) contractual obligations.

(ds The leasee may be required ta pro-
vide tnsurance {0 au umounit adgeguate o
Proiect any tmpovements oh Wie jeased
premilses, the Jessee may alio bo required
to furnish appropeiaie huwilily insur-
ance. and ruch other insurance rRe may
be necrssary 10 protect  the
erest.

iy No lease shall pravide the lessee
a prefrrence right to future tewses nor
shall any lease contain provisions for
renewal. excepl us otherwize provided
fu hi~ purt No lease shall be entered
tnio more than 12 months prior to the

lessor's

L

I
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commencement of the term of the lease.

Except with the approva! of the Secre-
tary no lease shall provide for payment
of reut in sdvance of the beginning of
the annusl use period for which such
rent is pald. The lease contract shall
contuin provisions as to the dates rents
shall become due and payable,

(I} Leases granted or approved under
this part shall contaln provislons as to
whether payment of rentals is 1o be made
direct to the owner of the land or his
representative or to the official of the
Bureau of Indian Adairs having juris.
diction over the lenzed premises,

g) All feascs 1ssuca under his part
shall contain the filowing provisions:

tIr While the »ased premises are ln
trust or restricted status, all of the
lessee's ablizations under this lease, and
the obhizations of ius sureues. are o the
Unticd States us well 85 Lo the owner of
the iand.

(2) Nothing contained in this leass
shall opmuate to dejny or prevent a ter-
minition of Federal trust responsibihities
with respect (o the land vy the issuance
of a fec patent or otherwise during the
term of the lease; however, such termi-
nation shall not serve to abrogate the
lease. The owners of the land snd the
lessee and his surety or swretles shall be
notified of any such chanee in the statys
of the land.

(3) The lessee agrees that he will not
use or cause t0 be used any part of the
leased premises for any unlawful con-
duct or purpose.

(h) Leases granted or approved under
this part on individually owned lands
wm::h provide for payment of rental
direct to the owner or his representativa
shall contaln the followmg provisions:

(1> In the event of the death of the
owner during the term of this lease and
while the leased prenuses are in trust or
restricted status, all rentals rematning
due or payable to the decedent or his
representative urnder the provisions of
the lease shall be puid to the officlal of
the Buresu of Indian Afabrs huving ju.
risdiction over the leased premises,

(2) While the leased premises are ln
trust or restricted status, the Secretary
may in his gistietou susiead the direct
reutal payment pruvisions of this lease
tn which event the reatals shall be pald
to the afficial cf the Rureau of Indlan
Aflatrs howing  Junisdiction over the
eased plelalses,
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§ 131.6 Negotistivn of leases.

(ay Leases of individually owned land
or tribal iand may be negotiated by those
owners or their representatives who may
execute leases pursuant to § 131.3.

(b Where the cwners of & majority
fnierest, or their representauves, who
may grant leases under § 131.3, have ne-
gotlated a lease satisfactory Lo the Secre-
tary hie may join in the cxecutiun of the
lease and thereby corunii the interests
of tpose persons in whose behall he s
suthorized to grant leases under § 1312
tar {1, (2), (3Y, and (H),

¢t Where the Sccreiary may grant
leases under §131.2 he inay negotiate
leases when tn lus judgmedt the fawr
annual rental cun thus be obtained.

§ 1317  Advertisvnent.

Except as otherwice provided mn ihis
part. prior Lo granliug a icase or per-
mit as authorizeg under § 131.2 the Sec-
retary shall advertize the jand for leuse.
Advertisments will call {ur scaled buas
end will not ofler pritercnee nghts.

§131.8 Duration of leases.

Leases granted or approved under this
part shall be lhnited to the mincaum
duration, commetisucate with the pur-
pose of the lease, that will allow e
highest economic return o the owuer
consistent with prudent managenient
and couservation priactices, and except
as otherwise provided tn thic part shall
not excsed the number of years provided
for in this secticn. Except for thicse

lenses authorized by § 131.5¢h) (1) and -

(2), unless the cousideration for the lease
{s based primanly on percentages of
income produced by the land. the lease
shall provide for periclic review, st not
iess than five-year intervals, of the
equities involved. Such review shail
give consideration to the ecouomic con-
ditions at the tine, exciustve of nprove-
ment or developmeut required by the
contrpel of the contnbution value of
such improvements. Any adjusiments
of rental resulting trom such review may
pe made by the Sccretury where he has
the authority to grant icuces, otherwise
the adjustment mast be made with the
written conecurrvence of the owners and
the wpproval of the Sueretary.

\a) Leases for pubdic, religious, egu-
cationel, recreatseual,  residentisl. or
businegss purpos s bl nut exeeed 25
years Lut may tnckade snesisions author-
izing & reneval op e x0T ton for one
additional term of not to execed 2o
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years, except such leuses of land on the
Hoaliywood ¢iv atetly Dunfar Keselva-
tion, Fla.; the Navajo Reservatlon, Ariz |
N. Mex., and Ulah: tne Palm Sprcing:
Reservation, Cu.ilc ibe Souvhern Qe
Reservatlon, Ualy the TFourt RMohave
Reservation, Calti., Arlz, and Nev,, the
Pvianua bLade 0o vatisn, Nev oobne
Glla River Deservaticn, Artz the Sro
Carlos Apachn Reservation, Aviv . the
Spokaine Feservarion, Wash,: the Flua-
fapal Reservidan, Arlz ;. the Yxtnom-
ish Beservation. Wush., the Pueblos of
Cochutl, Pol v ve tecvue, and Paad, N
Mex.;, and inrv o e Coloradoe Hiver
Reservatton, Anz . and Critf, es siated
b5 1AL i, hen dedses mav bie dade
for terme o nat to exceel 99 vearu.
e Leases wa bronaede o 25 seace
{for thust sLiinvey rpomes e re
Qeire the me s ob o TR T oeng-
ment In the Leparacipent ol the dna!
far the produc-oe of
To det it
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§ 13111

tion of the land a single lease contract
may Inciude more than one parcel of
land In separate ownerships, tribal or
Individual, provided the statutory au-
thoritles and other applicable require~
mrnts of this part ace observed.

§ 1311} Couscrvation and land use re-
gurireinent.

Farmiing and grazing operations con-
ducted under leuses gronted or approved
andey thts part shall be conducted in
accurtiance with recognlzed prnciples of
nocd prictice and prudent manageinent,
Land use stipulations or esuservation
phins neccsary o define such use shall
Le fucorparated in end made a parl of
Lhe leas:.

§ 13112 Sublvases und ansignmenta,
St Dxcept ws provided ln paragraphs
Curaer and (o of tas sechion, a sub-

tease waipraoment, mmendment or en-
ecmhranes of

MUGEr Dhes Tl inay be made only wiin
e arnuve. S Lthe Secretwry and the
weitnen cunsint of all parties to such
teawe or perinue, tocludiug the surety or
Sipecties

vy With the eouscat of the Scocretary,
chic leo o may contrine a prevision ail-
Lho0, an t the henae W subloase the peem-
tses. in o winle or (o part, without further
approval  Sublenses so gude shail not
serve to relieve the sublessor from any
nalAbty nor dimiotlsh any supervisory
aurhor s of the Seoretury provided for
wicter the approved leose.

tcr \With the consent of the Secretary,
the lewse tnay contmn brovistons author-
tzine the lesaee Lo encumper his leasehold
interest o the premlscs for the purpose
of Lurvesamne cupilal tor the development
and imorovement of the Cuaed prormlses.
The corvumlauwnce instrument, must he
unpraved by the Secretary. I a sale or
Jarieinsure ander the approved encun-
bronce uceurs and the encumbrancer
the pucchiaser, he may assiyo the lease-
finld witheaut the approval of the Scere-
tary or the consnnt of Lthe other parties
to the tease, provided, however, that the
adzpnnes wecepls cdd afrvees In writing to
he baond by all the terms and conditions
ol the fepnes S the purchiuser 1s a party
othier Lan the encumbrancer, approval
rv che Secretary of any assictiment wil)
we reaeaired and such purchaser will be
Eound by the terms of the lease and wil)

woeane aowriting all the oblgations
thereunder

wny levae or permntt fesyed |

.
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(d) With the ¢onsent of the Secretary,
leases of iribui land to individual mem-
bers of the tribe or to tribal housing
authoritles may contaln provisions pDer-
mitting the assignment of the lease with-
out further consent or approva. where
a lending institution or an agency of the
United States makes, Insures or guaran-
tees a ioun to un individual member of
the tribe or to a tribal housing authority
for the purpo.c @f providing funds for
toe construction of huusing for Indians
on the leased premises;, provided, the
leasthold has oeen pledeed as security
for the loau and the lender has oblained
the leaseinola by foreclosure or otherwise,
Suchi leases may with the consent of the
Secrelery ulso contain provisions per=-
witting the lessce to assign the lewse
without further consent or approval

{26 P.R. 100068, Nov. 23, 1361, as amended at
2p F.R. 2542, Fet. 13, 1964}

§ 13113 Puaviuent af feca and drainage
and irvigesion charges.,

(4) L£xepi s provldcd tn Part 227 of
this chaut.o frare covering lands
wlthin an e’ mv ‘n project or drainage
distriet shall soqulve thie jessee to juay
anuunlly on or vefure the due date, dur-
Ing 2 term ol toe lcuse wnd i the
anioiinls determined, 0 charges asscssed
aganut such faoads. Suele cliarves shiall
bz in addittusr to the reutal payments
preseribied 10 the lease. AL payments of
suclt charges a:d penalties shill be mode
to the offiehy) dosisnated 1o the lease Lo
receive such pavicents.

(b Unless otherwise provided in this
part or by the secietury, fees pas~ed upon
the annual rental pavable under the
lease shzll be soMlected on each lease,
sublease, ascivinent, transfer, renewal,
extension, m:editicatioa, or other nstru-
ment wsued 1o onntection with the jease
Ing or permitiind of restricted lands
wder the reeul.flons In Whis part

(11 Excepl where all or any part of
the expeases of the work are paid from
teibal funds, tnowhich event an additional
or aiternate schedule of fces may be
eitabhshed subp-ct to the approval of the
Secretary, thic tee Lo be paid shall be as
fallows:

Keneal Percent
On the Ara $5000 L ... 8
On the pext 33 o L - 3
Cn alt eantal e SEU00L Lo 1

In po avcnt sunit the tee be less than 8200
nor *xceed §2350

f2) Tn the vase of percentave rental
leases, the fre Jhill be culculated on the

W
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basis of the guaranteed minimum rental.
Where rental consists of a stated annual
cash rental in add.tion to a percentage
rental, the estimated revenue anticipated
from the percentape rental shall be mu-
tually agreed upon solely for the purpose
of fixing the fee. The fee to be callected
in cuse of crop-share or other speclal
consideration leases or permits shall be
based on an estimmate of the cash rental
value of the acreaye, or the estumated
value of the lessor's share of the crops.
No fees so collected shall be refunded.

§131.14  Vialaion of lease.

Upon a showing satisfactory to the
Secretary that there has been & viplation
of thie lcase or the regulations in this
part, the Jessee shall be served with writ-
ten notice setting forth in detali the na~
ture of the alleged violation ahd allowlng
him ten days from the date of recetpt of
notice in which to show cause why the
lease should not be cancelisd. The surety
of suretics shudl be sent a copy of vach
suclt natice. If within the ten-day pe-
riod. it is deler.ained tast the breach

mav be conc(‘t‘d aud e Jessce 2rress
to take the necessery corrsctive maas-
ures, ho wilt be opiven an eprorunity to
carry outl such Dicnres eud shudl be
given a reasonable titne within weci: 1o
take corremitve St U oo m. L
If the lessee fadl~ wiithin R
time to correct thy b '. or fu furnish
satisfaciory rens< n: vwnv U feaqse Jhiauld
not be cancelled, the lessoe shiall tortlh-
with be notified in writing of the cancei-
latlon of the fease and demands shail be
made for payment of all obligations and
for possession of the Jeremises. The no-
tice of cancellation zball talorm the
lessee of rds rizhl o appea! purstant 1o
Part 2 of this ehapter  Wherz breash
of contract eon ve saliched by the pay-
ment of dawnages, thie Secrelury may ap~
prove the damage sottivnent belwoen
the paiules to the lease, or where the
Becretary has granted the lcuse, Lie may
accept the damage settiement. Wit the
consent of the Secretary, lewses of tribal
and to individiad mewnbers of the triue
or to tribal housir avihorities for the
purpose of pavidinds lands on which
housing for Indiuus o to be constructed,
may contrin . protl ode prohibifiny the
cancellatinu ov termination of the leass
during the period that a loaun, loan in-
sgrance, or loan sunranice Is In cffect
without the ap roval of the lengier or
the sgency of ti.e Jaited Stutes which

siCt,
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has nmuade, {nsurcd or guaranteed the
loan for the constructioa of housing on
the leased premises,

[20 P.E. 2542, Feb. 18, 1964)

§131.15

(n) Notwithstanding the regulations
in other sections of this Parl 131, Crow
Indians classifird us competent under
the Act of June 4, 1920 «4t Stat. 751, as
amended, may lease thelr trust lnands and
the trust lands of their rmnor childrem
for farmin or grazing purposes without
the approval of thie Secretary pursuant to
the Act of May 20, 1926 (44 Stul. 658},
as amended by the Act of March 15, 1948
(62 Stat. 80r. However, at their election
Crow Indians classified us competent nay
authorize the Secretary to lease. or 855150
fn the leastng of such lands, and 2n ap-
propriate notice of such actlon shall be
made a matter of record. When thia
prerogative is exercised, Ve genrral reg-
ulations contamed i this Part 137 siall
be appuciuc! . approval of the Secretary
{s requtred on beases staned by Cron In-
dians not v feed 28 competent or ade:
on iuitwiites oo devised trnst fandds owned
Dy mor2 (h noboe compelent dovisees ot
biehis,

1ty The
Ghn . 03 arn
[ara g
for irvmi.
mace fo

Crow Reservation,

Aet ol Flay 26, 1926 42 Stan.
e by the Aol of Mare! 18
Pt provdidcs thar ne lease
e Tastier pummoaes shndl by
aring longzer than fve vears.
exeent porteetas apds ander the b
Hurm Caic il tiveh may be toa o Inr
peridy od e vence Noosuch dease <hinly
provito e luee woprefcrenee tiicht e
Largee teses e et 3 exercised, ol
therovw wur ad sl torsl perwed of
cumbre
aut’ o
o 2w encered Into by o
Ind-vr o olne Tl Ay competent, g due
thie ¢ e o Hen crecind 3teinty L
reeaa ey !
COve

I ARY

e e He v OF Tei vesc
W

L taven e
row dreney SR T
Poanesitgte patice to wl! oer.
" Speesal statutes, Crow
Iyotag: cCar campetent are 1. .
Lo Tease U ap oAl
Vit Seens 'l Y
Cae e oD
Cuansle baymy oy

wowithda ceetony
Hve-vear dten-vear i
sondor e T Yiar,

Antended o T
B pratertiun ot Tgdios T
sefics of tan protectiop fs the © o0t te
dopt w07 arey evey free, clesr, Al
unencunis i clattntervalaat leasr ee £
quens as thos pooold oA b w100
AP Al oty ~'2 canp g Nasen gne
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they are \n a position to set thelr own
termus.  In these clrcumstances lessees
could peipetuate thelr leaseholds and the
protection of the statutory llmitations as
to terrus would be destroyed. Therelore,
o tmpnlementation of the foregolny inter-
nietution, any lease which, on its {ace,
is in vioiation of statutory limitations or
requirements, and any grazing lease ex-
ecuted more than 12 months, and any
farmiin? kase executed mure than 18
months, prior to the commencement of
the term thereof or any lease which pur-
paris to cancel an existing lease with the
game lissee 65 of a future date and take
effect upon 2uch cancellation will not be
reeorded. Under a Crow triba) program,
ApLroved by the Department of the In-
terior, competent Crow Indians may,
under certain circumstances, enter into
avreements which require that, {or a
specifled teum, thetlr leases be approved.
Information concerping whether a com-
netent Crow Indian bas executed such
an Instrument 15 avallable at the office
of the Saperintendent of the Crow
Leency, Burenu of Indtan ARalrs, Crow
Agency, Montana. Any lease entered
nto ~ith a competent Crow Indian duar-
W Lhe time sach instrument 15 in offect
and which {s not {n aceordance with such
{nsrrument will be returned without
recardation,

‘d) Where any of the tollowing condi-
tions rre found to exist, leases will be
recoorded but the lessee and lessor witl
by actified upon discovery of the con-
dition: (1 The lease in sinrle or counter~
part form has not been exccuted by all
owners of the land deseribed In the lease,
{2y there s, of record. a lease on the land
for all or a part of the saame term, (3
the lense dones not contain stipulations
requirtng sound land utliiization plans
and conaervation practices, or (4) there
are otlier deficiencies such as, but not
imited to, ertoneous land descriptions,
and alt: rations which are not clearly en-
dorzed by the lessor.

tes Any adult Crow Indian classifed
as eompetent shall have the [ull respon-
#10iity for obtainiue compliance with the
terms of auy lease made by him pur-
sunnf in this section. This shall not pre-
chide metion by the Secretury to assure

covservatton and protection of these
triu~t tands

§ 13116

«fr Lenses mede by competent Crow
Indians shall be suhjeet to the right to

e permslte and leuses to prosnect for,
develop, arct mine o, gns, and other
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minerals, and to grant rights-of-way and
easements, In accordance with applicabls
law and regulations. In the issuance or
granting of such permits, leases, rights-
of-way or easements due consideration
will be given to the interests of lessees
and to the adjustment of any damages to
such interests. In the event of a disputa
as to the amount of such damage the
matter will be referred to the Secretary
whose determinallon will be final as to
the amount of said damage.

{28 PR, 473, Jan. 18, 1364}

§ 131.16 Fort Belknap Reservation,

Not to exceed 20,000 acres of allotted
and tribal lands (nenirrigable as well
as irrigable) on the Fort Belknap Res-
ervation in Montana may be leased for
the culture of sugar beets and other
crops in rotation for terms not exceeding
10 years.

§ 131.17 Cabazon, Augustine, and Tor
res-Martinez Reservations, Califomia,

(a) Upon o determination by the Sec-
retary that the owner or owners are not
making beneficial use thereof, restricted
lands on the Cabazon, Augustine, and
Torres-Martinez Indian Reservations
which are or mav be irrigated from dis-
tribution factlities sdministered by the
Coachella Valley County Water District
In Riverside County, California, may be
leased by the Secretary in accordance
with the regulatlons In this part for the
benefit of the owner or owners.,

(b) All leases granted or approved on
restricted lands of the Cabazon, Au-
gustine, and Torres-Martinez Indian
Reservations shall be filed for record In
the office of the country recorder of the
county in which the land is located, the
cost thereofl tn be paid by the lessee, A
copy of each such lease shall be filed by
the lessee with the Coachella Valley
County Water District or such other bri-
gotion or water district within which the
lensed Jands are located. All such leases
shall Include a provision that the lessee,
in addition to the rentals provided for
in the lease, shall pay all irrigation
charges properlv assessed against the
land which became payable during the
term of the lease. Act of August 25,

1950 (64 Statl. 4707 Act of August 28,
1958 (72 Stat. 968 .

§ 131.18  Colorado River Reservation.

The Act of April 30, 1964 (78 Stat. 188),
fixed the benecficial ownership of the
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Colorado River Reservation in the Colo-
rado River Indian Tribes of the Colorado
River Reservation and suthorized the
Secretary of the Interior to approve
lenses of sald lands for such uses and
terms as are authorized by the Act of
August 9, 1955 (69 Stat. 539), as amended
(25 U.S.C. 415, et seq.), including the
game uses and terms uas are permitted
thereby on the Agua Callente (Palm
gprings), Dania, Navalo, and Southern
Ute Reservations. Reyulations in this
Part 131 govern lousing under the Act
of August 9, 1955, Tuerciore, Part 131
shall also govern the leasing of lands on
the Colorado River Reservation: Pro-
vided, however, That cpplication of this
Part 131 shall not extend to any lands
lying west of the preseut course of the
Colorado River and south of sce. 12 of
T.5 8., R. 23 E.. Sun Bernardmo buse
and meridian in California and shall not
be construed to affect the resolution of
any controversy gver the location or the
boundary of the Calorado River Resers
vation: Provided further, That any of
thie described lands in Califurmia shall
be subject to the provitions of this Part
131 when and if determined to be withun
the reservation.

{30 PR 14156, Nov 10, 1u4h, us amcuded by
35 FR. 18061, Nov, 25, 1970}

§131.19  Grazing units excepted.

Tribal or individually owned lsnds
within range units established pursuant
to Part 151 of this chapter, genera) graz-
ing regulations, shall not be leased and
permits respecting such lands shall not
be issued under this part.

§ 131.20 San Xavier and Salt River Pina-
Maricopa Reservations.

{a) Purpose and scope. The Act of
November 2, 1966 180 Stat. 1112}, pro-
vides statutory authority for long-term
leasing on the San Xavier and Salt River
Pima-Maricopa Reservations, Ariz., in
sddition to that contained in the Act of
August 9, 1955 (69 Siat. 5397, as amended
(25 U.SC. 415, When lenses are made
under the 1955 Act on the San Xavier
or Salt River Pima-Maricopa Reserva-
tlons, the regulations 1n % 121.1 through
131.14 and in § 131.19 apply. The purpose
of this ¥131.20 is to provide reguistions
for tmplementation of the 1266 Act. The
1966 Act docs not apply to leases made
for purnposes that are subject to the laws
governing mining leascs on Indian jands.

b)Y Duration of legses. Leases made
under the 1966 Act for public, religious.

fa¥aty

DktEntry: 33-2

of Indian Affaics §131.20
educattonal, recreational, resldential, or
business purposes may be made f{or terms
of not to exreed 99 years The termsof a
grazing lease shall not exceed 10 years,
the Lermy of o farming lease that woes
not reguire the making of a substantial
fnvestment u the mprovement aof the
land shall not exceed 10 years; and the
term of a {nrmune lease that requives
the making of a substantial nvestment
in the improvetnent of the land shatl not
exceed 40 years, No lease shall cantatln
an option to renew which extends the
total terin bevoand the maximum term
permitted by this section.

(cr Required covenant and enforce-
ment thereanl. Every lease under the 1966
Act stiall contain a covenant on the part
of the lesaee that be will not commit or
penmit on the feased land any act that
causes waste or & nulsanee or which
creates & harzard to health nf peisons or
to propetty wherever such persons or
property miay be.

td) Notification regarding leasing pro-
posals. U the Sccretary determines that
a oroposad lease to be made under the
1966 Act for publie, religious, educa-
tional, recreational, residentlal, or buaj-
ness purposes will substantinlly atlect
the governmental interests of o munici«
pality contigunus Lo the San Xavier Res-
ervation or the Sult River Pimu-Muri-
enpr Reservation. as the ¢case may be, ne
shall notify thic appropriate authority of
such municipallity of the pendency of the
proposed lnuse, The Secretary may. In his
diserction, furnish sueh municipality
with an outhne of the major provisions
of the lrase which afTect its govern-
mental intercsts and shall constder any
comments on the terms of the lease af-
fectlng tiie munlcipality or on the
absenee of such terms from the lease
that the authorlties may oler. The
notice to the authorities of the municl-
pality shall sct forth a reasonable period,
not to exceed 30 days, within which any
such commiznts shall be submitted.

1e) Appheability of other regulations,
The regulations of 3§131.1 through
131.14 and in $131.19 shall apply to
leases mads under the 1966 Act except
where such revulations are inconsistent
with this 5 131 20,

(£) Mission San Xanrier del Bac. Noth-
ing In the 1966 Act authorizes develop-
ment that wowld detract from the scenic,
histortie, und relimous values of the
Misston =on Mavier del Bac owned

gc Jo G¢ abed 60/.2/€0 patid {-0G Wawnodo( 590-v.L¥00-A-80:C 9SBD
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§132.1

by the Franciscan Order of Friars

Minor and located on the San Xavier
Reservation.

133 FR. 14641, Oct, 1, 1968}

PART 132—PRESERVATION OF

ANTIQUITIES

Bec.

1321 Penalty.

1422 Permlta,

1223 Supervicion,

132.5 Restoration of land after work com-
plated.

132.6 Superiotendents autherized to con-
Oscnte antiqultiea iiegally obtained
or poussessed.

132.7 Nutice to public,

1328 Repore of violationa.

132.9

Repart on objects af antiquity.

ACTHORITY: The provisions of this Part 133
letucd under secs. 3. 4, 34 Stat. 226, as
aweaded: 16 USC 432,

Sorace: The povisions of this Part 133

appour at 23 F.R. 10570, Deoc. 24, 1657, uniess
otberwise noted.

Caoes Reyrnrnce: For uniform regulations
issurd by the Secretariea of the Interior,

Agrizunlture, and Army pertaining to the pres-

ervation of watiguaitics, wee Publio Lapds:
1ntrrior, 43 CFR Pact 3.

§ 1324

The appropriation, excavation, injury,
or destruetion of any historic or prehils-
torie rutn or monuwment, or any object ot
antiquity situnted on lands owned or
contretlod by the Government of the
United States, by any person ar pereons,
without the permission of the Secretary
of the department baving jurisdiction
over the nnds on which said antiquities
are situsted, shall, upon conviction, sub-
Jeet sueh person or rersons to be fined
not Lo ¢xceed $500 or fmprisoued for not
W excecd 90 duys, or both.

g 322

Penolty,

Uermiin,

The Depurtinental Consulting Arche-
olofist sy grant permits for the exam-
maid of runo, Lthe excavation of arche-
ol al ates, wid the gathering of objects
of antiquiy an Indlan teig lunds or on
wdtviaually owned trust or restricted
Intin Laas Perpnat application forms
Nty be obtained (row the Degartmeatal
Concuttang Avchealowsst, Nationnl Park
Service, Intorior Building, Washington,
DO 207400 Completed apnlications
should oe divected to the Departmental
Constlling Avelieatortt who will graat
Peraite o reputohlo IaC Ul Hlverst-

iy
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ties, colleges or other recognized sctentific
or educational institutions, or to their
duly authorized agents, subject to the
regulations in this Part and 43 CFR Part
3. Copies of these regulations will be at-
tached to the permit. Permits may be
granted only ufter obtalning the consent
of the Indian landowners, who may im-
pose special condilions for inclusion in
the permit, and the concurrence of the
Bureau of Indian Affairs official having
tnimediate jurisdiction over the property,
Said Bureau official should not permit
any excavation or explorations except as
granted to the holders of permits.

138 FR 18547, July 12, 1973

g 132.3  Supervision.

Superintendents may at afl times ex-
amine the perinit of any person or insti-
tution clatinlng the privileges referred
to. and may tully examine all work done
under such permit.

§ 132.4  [Renerved)

§ 1325 [estovation of land afier work
compleied.

Alter the work is completed. institu-
tions and persons recelving permits for
excavation shnli restore the lands upon
which they have worked to their custome-
ary condition, to the satisfaction of the
Indian owners dand the Bureau of Indian
Atfairs official having lmmediate juris-
diclion over said lands.

(38 '} 18548, July 12, 1673}

§ 132.6  Superinieadents authorized to
confiscute  undiquities illegally ob-
tited or pseswed,

Superintennents or others in adminis-
trative charge of reservations are heraby
dicected and uuthorized to confiscate

any antiourio: that nay heve been H-

lenadly obtulued or that may now be

fllegally in the possession of lcensad

Indian traders or others and to submit

8 T port and deseriplion of the articles

confiscated #nd request instructions as
to thelr cspo-iticn.

NoTe: Thin seconn presciibed to carry out
Provlstous of 43 CrR 5.16

§332.7 Natice s public

Coples of the et uf Juve 8, 1006 (34
Btat. 2255, ong the interdepartmental
reanlations ! December 28, 1806 (43
CPit Part 31, shull be posted conspicu-
ously at all adency offices where the need
s justifitd, ¢na waming notices posted
on the reserinlons and at of near the
Fins o0 othe: Jaricies 10 be protected.

Chepter |—Bureaw

Hcensed traders shall be notifled tm-
?nl:dlate)y that fallure to cease traffic in
antiquities will result in a revocation of
thelr lcense.

Narx: This section prescribed to carry out
provisions of 43 CFR 3.1,

§132.8 Report of vialations.
Any and all violutions of the regula-
tions tn this part should be reported o

the Bureau of Indian Affairs immedi-
stely.

DktEntry: 33-2
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Notx: This sectinn preacribed to carry ous
pravisions of 48 CFR 3.16.

§ 132.9 ieport on ebjects of antiguity.
Superintendeznts shall from tlme to
time Inquire and report oy to the exist-
ence, on or near thelr reservations, of
rulns, and arehaenlogical sttes, historle
or prehistoric rutns, or monument, his-
toric landmucks and preblstoric struce
tures, and otlier objects of antiquity.

SUBCHAPTER M—TFORESTRY

PART 141—GENERAL FOREST
REGULATIONS

Defintiions.

Seope,

Cajectives,

Sustalned-yield managewment,

CutungE restrictions.

Indinn operatione.

Timber sules from qualiotted and al-
1otied land..

Advertisemeut of sales.

Timber sales without advertlcement.

Depostt with id

Acceptahice wnid rejection of blds.

Contracty reguired

Execullyn And oruval af contracis.

Bouds requirad.

Paymants for tinber.

Advance pnymznts for allotment
ttraber.

Time for cutting timber,

Dedtuctions  fur administrative ex-
pouses.

Timber culting permits.

Free-uss cutiing without permite.

Flre protective ineasuces.

141.22 Trespass,

141.23 Appeals under tinber contyucts.

Autnoiyry: The provisions of this Part
141 jasued under sece. 7, 8, 38 8iat. 857, 26
US.C. 408, 407, anc aec €. 48 Siat. 986 28
US.C. asd: 47T St 1317 25 DS C M1
§141.23 Issued under 5 U.B.C. 302, 25 US.C.
2. unless otherwise noted.

gec.

41
141.2
1413
Y414
1415
141.6
417

418

1418

141.10
14101
141.12
141.13
141.14
141.16
141.18

4117
14118

14118
3141.30
¥

Cross RerFereNCes: Por righta-of-way, see
Part 181 of thin chapter. For sale of forest
producta, Red Take Indlun Raservation, Min-
Besota, see Part 144 of this chapuer. For
sale of Yumber and other torest producta
produced by Indinn enterprises [rom other
reservations, sea Pagt 142 of thils chapter.
Por wilderness nna roagless sreas, see Part

183 of this chacter For law and order, soe
Part 11 of this chaptor.

§ 1411 Definisions,
As used {a this parct:
() “Secretary” means the Secretary

of the Interior or his authorized repre-
sentaitve

by “Indian {orest lands” means lands
nheid In tiut oy the United States for
Indlan tribes or lndividual Tudians or
owned by ~uch 'ribes or individuals sub-
ject to 1o Lictions agadnst allenaton,
tbhat ace conddeved to be chinly valuable
for the pooduction of forest crops, or on
wiich 1. Is cousidered that a fovest cover
should be matntsined In order to vratact
watersastd or other values. A {uryinal in-
spection .ond land classification arilon s
aut requlied Lelars applying the provi-
sions of (his Pt 14 Lo the managetuent
of any vartteihig tract of tand,

(cr Untampaze  talue”  means  the
value of uncact thnber o3 1t stunds I the
weeas,

(b UStaingpope rate”  means  uhe
stumpags value per thousand tonrd feet
or Jther undy of measure.

1243 PR OIWIO Sept 3t 1959, aa amended at
AT PR, Dec, 28, 1W61)
£ 1432

The remulatlons tn this part are ap-~
plicable to all Incian forest lands e.eept
as this pitrt may be superseded by spoctal
fceisiation.

{24 F.R. TR70. 3ept 30, 10E0]

§141.3

{ey The sollawing obiectives are to be
songht in the managcinent of unallotted
Indign forest lands {0 accordance with
the pruciph-n of <asfained yiewd:

(11 The proacrvation ol such lands
n 8 popetually product.ve state by pro-
viding vficUve protection, by applying
sontnd sthacaitural and economiie prinet-
pics to the harvesting of the timber,
and by mukine adequate provisten (nt
new ferest srowth as the timber s
remiaved

v Uhe tesulation of the cut inoa
manner whith w1l tnsure method and

Senge,

Qhjectives,

Z @sed
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§161.801

¢161.801 May decisions under this
part be appealed?

(a) Appeals of BTA decisions issued
under this part may be taken in ac-
cordance with procedures in part 2 of 25
CFR.

thy All appeals of decisions by the
Grazing Jommittee  and  Resources
Committee will be forwarded to the
Navajo Nation’s Office of Hearings and
Appuals.

§$161.802 How will the Navajo Nation
recommend amendments to this
part?

The Resources Committee will have
final authority on behalf of the Navajo
Nation to approve amendments Lo the
Navajo Pariitioned Lands grazing pro-
visions, upon the recommendation of
the Grazing Committee and the Nav-
ajo-Hopi Land Commission, and the
concurrence of BIA.

PART 162—LEASES AND PERMITS

Subparn A—General Provisions

Sec.

162 100 What are the purpuses of this part?

162,101 What key terms do I need to know?

162.102 What land, or interests in land, are
subject to Lhese regulations?

162 103 What types of land use agreements
are vovered by these regulations?

162 104 When s a lease needed to authorize
possession of Indian Land?

162 106 Can tracts with different Indian
Jandowners be unitized for leasing pur-
poses?

162.106 What will BIA do if possession is
taken withoul an approved lease or other
proper authorization?

162 107 What are BIA's obhjectives in grant-
ing or approving leases?

162,108 What are BIA's responsibilities in
administering and enforcing leases?

162.109 What laws, other than these reguia-
tions, will apply to leases granted or ap-
proved under this part?

162.110 Can these regulations be adminis-
tered by tribes, on Lthe Secretary's or on
BIA’'s behalf?

162 111 Who owns the records associated
with this part?

162.112 How must records associated with
this part be preserved?

162.113 May decisions under this part Le ap-
pealed?

06/28/2010 Page
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Subpart B—Agricuttural Leases
{3ENFRAL PROVISIONS

162.200 What types of leases are covered by
this subpart?

162.201 Must agricultural land be manpaged
in accordance with a tribe’s agricultural
resource management plan?

162.202 How will tribal laws be enforced on
agricultural land?

162,203 When can the regulations in this
subpart be superseded or modified by
Lribal laws and leasing policies?

162.204 Must notice of applicable tribal laws
and leasing policies be provided?

162.205 Can individual Indian landowners ex-
empt their agricultural land from certain
tribal leasing policies?

How TO OBTAIN A LEASE

162.206 Can the terms of an agricultural
lease be negotiated with the Indian land-
owners?

162,207 When can the Indian landowners
grant an agricultural lease?

162.208 Who can represent the Indian land-
owners in negotiating or granting an ag-
ricultural lease?

162.206 When can BIA grant an agricultural
lease on behalf of an Indian landowner?

162.210 When can BIA grant a permit cov-
ering agricultural land?

162.211 What type of valuation or evaluation
methods will be applied in estimating
the fair annual rental of Indian land?

162.212 When will the BIA advertise Indian
land for agricultural leases?

162.213 What supporting documents must be
provided prior to BIA's grant or approval
of an agricultural lease?

162.214 How and when will BIA decide
whether to approve an agricultural
lease?

162.215 When will an agricultural lease be
effective?

162.216 When will a BIA decision to approve
an agricultural lease be effective?

162.217 Must an agricultural lease or permit
be recorded?

LEASE REQUIREMENTS

162.218 Is there a standard agricultural
lease form?

162.219 Are there any provisions that must
be included in an agricultural lease?

162.220 Are there any formal requirements
that must be satisfied in the execution of
an agricultural lease?

162.221 How should the land be described in
an agricultural lease?

162.222 How much rent must be paid under
an agricultural lease?

162.223 Must the rent be adjusted under an
agricultural lease?

162.224 When are rent payments due under
an agricultural lease?

436
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162.226 Will untimely rent payments made
under an agricultural lease be subject to
interest charges or late payment pen-
alties?

162226 To whom can rent payments be
made under an agricultural lease?

162227 What form of rent payment can be
accepted under an agricultural lease?
162.228 What other types af payments are
reguired under an agricultural lease?
162.229 How long can the term of an agricul-

tural lease run?

162.230 Can an agricultural lease be amend-
ed, assigned, sublet, or mortgaged?

162.231 How can the land he used under an
agricultural lease?

162.232 Can improvements be made under an
ugricultural lease?

162.233 Who will own the improvements
made under an agricultural lease?

162.234 Must a tenant provide a bond under
an agricultural lease?

162.285 What form of bond can he accepted
under an agricultural lease?

162.236 How will a cash bond be adminis-
tered?

162237 What insurance is required under an
agricultural lease?

162.238 What indemnities are reguired undeyr
an agricultural lease?

162.239 How will payment rights and obliga-
tions rejating to agricaultural land be al-
located between the Indian landowners
and the tenant?

162.240 Can an agricultural lease provide for
negotiated remedies in the event of a vio-
lation?

LEASE ADMINISTRATION

162.241 Will administrative fees be charged
for actiohs relating to agricultural
leases?

162.242 How will BIA decide whether to ap-
prove an amendment to an agricultural
lease?

162.243 How will BIA decide whether Lo ap-
prove an assignment or sublease under
an agricultural lease?

162.244 How will BIA decide whether to ap-
prove a leasehold mortgage under an ag-
ricultural lease?

162245 When will a BIA decision to approve
an amendment, assignment, sublease, or
mortgage under an agricultural leagse be
effective?

162.246 Must an amendment, assignment.
sublease, or mortgage approved under an
agricultural lease be recorded?

LEASE ENFORCEMENT

162.247 Will BIA notify a tenant when a rent
payment is due under an agricultural
lease?

162.248 What will BIA do if rent payments
are not made in the time and manner re-
quired by an agricultural lease?

DktEntry:
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162,249 Will any spemial s be assessed on
delinquent rent pavments due under an
agricultural lease?

162.250 How will BIA determine whether the
activities of a tenant under an agricul-
tural lease are in compliance with the
Lerms of the lease?

162,251 What will BIA do in the event of a
violation under an agricaltural lease?

162 252 What will BIA do if a viclation ofG@h
agricultural lease is not cured within $e
requisite time period? o

162 253 Will BIA's regulations converning
appeal bhands apply to cancellation detd-

stons involving agricultural leases? O
162.254  When will a cancellation of an MQ?—
cultural lease Le ullective? o]

162255 Can BIA lake emergency a«:t,mnﬁ'f
the leased premises are threatened w€h
mmediate and siyvnificant harn?

162.256 What will BIA do 1f a tenant hallp
over after the expiration or cancellat{pn
of an agricultural lease? '

o

Subpart C—Residential Leases [Reserve

Subpart D—Business Leases |Reserved]

)
Subpart E—Special Reguirements for C@-
tain Reservations 162.500 Crow Ré3-

ervation. 3
162 500 Crow Resecrvation (DD
162.501 Fort Belknap Reservation =3
162.502 Cabazon, Augustine., and Torres
Martinez Reservations, California. o

162.503 San Xavier and Salt River Pm;»'@
Maricopa Reservations.

Subpart F—Non-Agricultural Leases T

162.600 What types of leases are covered &
this subpart?

162.601 Grants of leases by Secretary

162.602 Grants of leases by owners or l.hﬂs
representlatives

162.603 Use of land of minors,

162.604 Special requirements and provisio

162.605 Negotiation of leases.

162.606 Advertisement,

162.607 Duration of leases

162.608 Ownership of improvements.

162.609 Unitization for leasing

162.610 Subleases and assignments

162.611 Payment of fees and drainage and 6
rigution charges —h

162612 Can a lease provide for negotiated
remedies in the event of a violation? 00

162.613 Will BIA notify & tenant when a rent
payment is due under a lease?

162.614 Will untimely rent payments made
under a lease be subject to interest
charges or late payment penalties?

162.615 What will BIA do if rent payments
are not made in the time and manner re-
guired by a lease?

Z ebed 60/.L
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162616 Will an, _emal fecs be assessed on
deltpquent rent payments due under «
lease?

162.617 How will BIA determine whether the
activities of a tenant under a Jease are in
compliance with the terms -of the lease?

162,618 What will BIA do in the event oi a
vivlation under a lease?

162.619 What will BIA do if a violation of «
lease is not cured within the reqguisite
time period?

162.620 Will BlA's regulations concerning
appeal bonds apply Lo cangellation deci-
stons involving leases?

162.621 When will a cancellation of a lease
he eifective?

162.622 Can BIA take emergency action if
the leased premises are threatened with
immediate and significant harm?

162.623 What will BIA do if a tenant holds
over after the expiration or cancellation
of a lease?

AUTHORITY: 5 U.S.C0. 301, R.S. 463 and 465; 25
U.S.C. 2 and 9. Interpret or apply sec. 3, 26
Stat. 795, sec. 1. 28 Stat. 305, secs. 1, 2, 31
Stat. 229, 246, secs. 7. 12, 31 Stat. 545, 39 Stat
1015, 1034, 35 Statr. 70, 95, 97, sec. 4, 36 Stat.
856, sec. 1, 39 Stat. 128, 41 Stat 415, as amend-
ed, 751, 1232, sec. 17, 43 Stat. 636, 641, 44 Stat.
658, as amended, 894, 1365 as amended, 47
Stat. 1417, sec. 17, 48 Stat. 984, 988, 49 Stat.
115, 1135, sec. 55, 49 Stat. 781, sec. 3. 48 Stat.
1867, 51 Stat. 745, 1057, 60 Stat. 308, secs. 1, 2,
60 Stat. 962, sec. 5, 64 Stat. 46, secs. 1, 2,4, 5,
6, 64 Stal 470, 69 Stat. 539, 540, 72 Stat. 968,
107 Stat. 2011, 108 Stal. 4572, March 20, 1996,
110 Stat. 4016; 25 U.S.C. 380, 393, 393a, 394, 395.
397, 402, 402a, 403, 403a, 403b, 403c¢. 409a, 413,
415, 415a, 415b, 41bc, 415d. 477, 6356, 3701, 3702.
3703, 3712, 3713, 3714, 3715, 3731, 3733; 44 U.3.C.
3101 «t seqy.

Sourer: 66 FR 7108, Jan. 22, 2001,
otherwise noted.

unless

Subpart A—General Provisions

§162.100 What are the purposes of this
part?

(a1} The purposes of this part are to:

(1) Identify the conditions and au-
thorities under which certain interests
in Indian land and Government land
may be leased,;

(2) Describe the manner in which var-
ious types of leases may be obtained;

(3) Identify terms and conditions that
may be required in various types of
leases,

(4) Describe the policies and proce-
dures that will be applied in the admin-
istration and enforcement of various
types of leases; and

06/28/2010
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15) Identify special requirements that
apply to leases made under special acts
of Congress that apply only to certain
Indian reservations.

(by This part includes six subparts,
including separate, self-contained sub-
parts relating to Agricultural Leases
(Subpart Bj), Residential Leases (Sub-
part C, reserved), Business Leases (Sub-
part D, reserved), and Non-Agricultural
Leases (Subpart F), respectively. Sub-
part E identifies special provisions ap-
plicable only to leases made under spe-
cial acts of Congress that apply only to
certain Indian reservations. Leases
covered hy subpart E are also subject
to the gensral provisions in subparts A
through F. respectively, except to the
extent those general provisions are in-
consistent with any of the special pro-
visions in subpart E or any special act
of Congress under which those leases
are made.

(¢y These regulations apply to all
leases in effect when the regulations
are promulgated; however, unless oth-
erwise agreed by the parties, these reg-
ulations will not affect the validity or
terms of any existing lease.

§162.101 What key terms do I need to
know?

For purposes of this part:

Adult means an individual who ig 18
years of age or older.

Agricultural land means Indian land
or Government land suited or used for
the production of crops, livestock or
other agricultural products, or Indian
land suited or used for a business that
supports the surrounding agricultural
community.

Agricultural lease means a lease of ag-
ricultural land for farming and/or graz-
ing purposes.

AIARM A means the American Indian
Agricultural Resources Management
Act of December 3, 1993 (107 Stat. 2011,
25 U.8.C. 3701 et seq.), as amended on
November 2, 1994 (108 Stat. 4572).

Assignment means an agreement be-
tween a tenant and an assignee, where-
by the assignee acquires all of the ten-
ant’s rights, and assumes all of the ten-
ant’'s obligations, under a lease.

Bl4 means the Bureau of Indian Af-
fairs within the Department of the In-
terior and any tribe acting on behalf of
BIA under §162.109 of this part.
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Bond means security for the perform-
ance of certain lease obligations, as
furnished by the tenant, or a guaranty
of such performance as furnished by a
third-party surety.

Day means a calendar day.

Emancipated minor means a person
under 18 years of age who is married or
who is determined by a court of com-
petent jurisdiction to be legally able Lo
care for himself or herself.

Fair annual rental means the amount
of rental income that a leased tract of
Indian land would most probahly com-
mand in an open and competitive mar-
ket.

Fee interest means an interest in land
that is owned in unrestricted fee sta-
tus, and is thus freely alienable by the
fee owner.

Fractionated tract means a tract of In-
dian land owned in common by Indian
landowners and/or fee owners holding
undivided interests therein.

Government land means any tract, or
interest therein, in which the surface
estate is owned by the United States
and administered by BIA, not including
tribal land that has been reserved for
administrative purposes.

Immediate family means a spouse,
brother, sister, lineal ancestor, lineal
descendant, or member of the house-
hold of an individual Indian landowner.

Indian land means any tract in which
any interest in the surface estate is
owned by a tribe or individual Indian
in trust or restricted status.

Indian landowner means a tribe or in-
dividual Indian who owns an interest in
Indian land in trust or restricted sta-
tus.

Individually-owned land means any
tract, or interest therein, in which the
surface estate is owned by an indi-
vidual Indian in trust or raestricted sta-
tus,

Interest, when used with respect to
Indian land, means an ownership right
to the surface estate of Indian land
that is unlimited or uncertain in dura-
tion, including a life estate,

Lease means a written agreement bLie-
tween Indian landowners and a tenant
or lessee, whereby the tenant or lessee
is granted a right to possession of In-
dian land, for a specified purpose and
duration. Unless otherwise provided,
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the use of this term will also include
permits, as appropriate,

Lessee means tenant, as defined in
this section.

Life estate means an interest in In-
dian land that is Hmited, in duration,
to the life of the life tenant, holding the
interest. or the life of some other pﬂ)—
son.

Muajority interest means more rh@n
50% of the trust or restricted mtene:,\t.,s
in a tract of Indian land.

Minor means an individual who is lcxs
than 18 years of age

Morlgage means a mortgage, deed $f
trust or other instrument that pledged
a tenant’s leasehold interest as se
rivy for a debt or other obligation owsg
by the tenant to a lender or ot;h?r
mortgagee.

NEP4 means the National bnvuoﬁ)
mental Policy Act (42 U.S.C. §4321, @)
seq.)

Non compos mentis means a persd
who has been legally determined by
court of competent. jurisdiction to be
unsound mind or incapable of mamg
aging his or her own affairs. [o))

Permil means a written agreement bgl
tween Indian landowners and the appldn
cant for the permit, also referred to £
a permittee, whereby Lhe permittee r's,)
granted a revocable privilege to use In-
dian land or Government land, for 4
specified purpose.

Remainder means an interest in I
dian land that is created at the sa
time as a life estate, for the use and erw
joyment of its owner after the life EN
tate terminates. ~

Restricted land or restricted stuttB
means land the title to which is hel®
by an individual Indian or a tribe an
which can only be alienated or encumg
bered by the owner with the approvqlg
of the Secretary because of limitation®
contained in the conveyance insm'ue,o
ment pursuant Lo federal law.

Secretary means the Secretary of thtéo
Interior or an authorized representa
tive.

Sublease means a written agreement
by which the tenant grants to an indi-
vidual or entity a right to possession
no greater than that held by the tenant
under the lease.

Surety means one who guarantees the
performance of another.
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Tenant means a person or entity who
has acquired a legal right of possession
to Indian land by a lease or permit
under this part.

Trespass means an unauthorized pos-
session, occupancy or use of Indian
land.

Tribal land means the surface estate
of land or any interest therein held by
the United States in trust for a tribe,
band, communily, group or pueblo of
Indians, and land that is held by a
tribe, band, communily, group or pueb-
1o of Indians, subject to federal restric-
tions against alienation or encui-
brance, and includes such land reserved
for B1A administrative purposes when
it is not immediately needed for such
purposes. The term also includes lands
held by the United States in trust for
an Indian corporation chartered under
section 17 of the Act of June 18, 1934 (48
Stat. 984; 25 U.S5.C. §476).

Tribal laws means the body of law
that governs land and activities under
the jurisdiction of a tribe, including or-
dinances and other enactments by the
tribe, tribal court rulings, and tribal
common law.

Trust lund means any tract, or inter-
est thercin, that the United States
holds in trust status for the benefit of
a tribe or individual Indian.

Undivided intercst means a fractional
share in the surface estate of Indian
land, where the surface estate is owned
in common with other Indian land-
owners or fee owners.

Us/WeOur means the Secretary or
BIA and any tribe acting on behalf of
the Secretary or BIA under §162.110 of
this part.

7SPAP means the Uniform Standards
of Professional Appraisal Practice, as
promulgated by the Appraisal Stand-
ards Board of the Appraisal Foundation
to establish requirements and proce-
jures for professional real property ap-
praisal practice.

$162.102 What land, or interests in
land, are subject to these regula-
tions?

(a) These regulations apply to Indian
iand and Government land, including
iny tract in which an interest is owned
3y an individual Indian or tribe in
srust or restricted status.

09-17349 06/28/2010
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() Where a life estate and remainder
interest are both owned in trust or re-
stricted status, the life estate and re-
mainder interest must both be leased
under these regulations, unless the
Jease is for less than one year in dura-
tion. Unless otherwise provided by the
document creating the life estate or by
agreement, rent payable under the
lease must be paid to the life tenant
under part 179 of this chapter.

{¢) In approving a lease under these
regulations. we will not lease any fee
interest in Indian land, nor will we col-
lect rent on behalf of any fee owners.
The leasing of the trust and restricted
interests of the Indian landowners will
not be conditioned on a lease having
been obtained from the owners of any
fce interests. Where all of the trust or
restricted interests in a tract are sub-
ject to a life estate held in fee status,
we will approve a lease of the remain-
der interests only if such action is nec-
essary to preserve the value of the land
or protect the interests of the Indian
landowners.

() These regulations do not apply te
tribal land that is leased under a cor-
porate charter issued by us pursuant to
25 U.8.C. §477, or under a speclal act of
Congress authorizing leases without
our approval under certain conditions,
except to the extent that the author-
izing statutes require us to enforce
such leases on behalf of the Indian
landowners.

(e)y To the extent any regulations in
this part conflict with the Indian Land
Consolidation Act Amendments of 2000,
Public Law 106-462, the provisions of
that Act will govern.

§162.103 What types of land use agree-
ments are covered by these regula-
tions?

(a) These regulations cover leases
that authorize the possession of Indian
land. These regulations do not apply
to:

(1) Mineral leases, prospecting per-
mits, or mineral development agree-
ments, as covered by parts 211, 212 and
225 of this chapter and similar parts
specific parts specific to particular
tribes;

(2) Grazing permits, as covered by
part 166 of this chapter and similar
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parts specific parts specific to par-
ticular tribes;

(3) Timber contracts, as covered by
part 163 of this chapter;

(4) Management contracts, joint ven-
ture agreements, or other encum-
brances of tribal land, as covered by 25
U.8.C. §81, as amended;

(5) Leases of water rights associated
with Indian land, except to the extent
the use of such water rights is incor-
porated in a lease of the land itself; and

(6) Easements or rights-of-way, as
covered by part 169 of this chapter.

(by Where appropriate, the regula-
tions in this part that specifically refer
to leases will apply to permits that au-
thorize the temporary, non-possessory
use of Indian land or Government land,
not including:

(1) Land assignments and similar in-
struments authorizing temporary uses
by tribal members, in accordance with
tribal laws or custom; and

(2) Trader’s licenses issued under part
140 of this chapter.

§162.104 When is a lease needed to au-
thorize possession of Indian Land?

(a} An Indian landowner who owns
100% of the trust or restricted interests
in a tract may take possession without
a lease or any other prior authoriza-
tion from us.

(b) An Indian landowner of a frac-
tional interest in a tract must obtain a
lease of the other trust and restricted
interests in the tract, under these reg-
ulations, unless the Indian co-owners
have given the landowner’s permission
to take or continue in possession with-
out a lease.

(¢) A parent or guardian of a minor
child who owns 100% of the trust inter-
ests in the land may take possession
without a lease. We may require that
the parent or guardian provide evi-
dence of a direct benefit to the minor
child. When the child reaches the age
of majority, a lease must be obtained
under these regulations to authorize
continued possession.

(d) Any other person or legal entity,
including an independent legal entity
owned and operated by a tribe, must
obtain a lease under these regulations
before taking possession.

DktEntry: 33-2
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§162.105 Can tracts with different In-
dian landowners be unitized for
leasing purposes?

(a) A lease negotiated by Indian land-
owners may covel more than one tractg
of Indian land, but the minimum con-
sent requirements for leases granted
Indian landowners under subparts
through D of this part will apply @
each tract separately. We may vombipg
multiple tracts into a unit for leasey
negotiated or advertised by us, if W
determine that unitization is in the I('n
dian landowners’ best interests arfd
consistent with the efficient admini®
tration of the land. g

(b) Unless otherwise provided in they
lease, the rent or other consideratio&
derived from a unitized lease will '@
distributed based on the size of eacf)
landowner's interest in proportion ')}
the acreage within the entire unit.

§162.106 What will BIA do if posseU
sion is taken without an approve
lease or other proper aut oriz%
tion?

(a) If a lease is required, and possesg

sion is taken without a lease by 4%

party other than an Indian landowne

of the tract, we will treat the unaug

thorized use as a trespass. Unless wé\’
have reason to believe that the party

in possession is engaged in negotia-ll
tions with the Indian landowners to obg
tain a lease, we will take action to reQ>
cover possession on hehalf of the IndianD
landowners. and pursue any additionaf®
remedies available under applicabld\

law. l‘

(b} Where a trespass involves Indian%
agricultural land, we will also assess

civil penalties and costs under part 166,-0

subpart 1, of this chapter. Q)

«Q
$162.107 What are BIA’s objectives in®
granting or approving leases?

@) We will assist Inmdian landowners@h
in leasing their land, either through ¢y
negotiations or advertisement. In re- 00
viewing a negotiated lease for ap-
proval, we will defer to the landowners’
determination that the lease is in Lheir
best interest, to the maximum extent
possible. In granting a lease on the
landowners’ behalf, we will obtain a
fair annual rental and attempt to en-
sure {(through proper notice’ that the
use of the land is consistent with the
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§162.108

landowners’ wishes. We will also recog-
nize the rights of Indian landowners Lo
use their own land, so long as their In-
diah co-owners are in agreement and
the value of the land is preserved.

(b} We will recognize the governing
authority of the tribe having jurisdic-
tion over the land to be leaszed, pre-
paring and advertising leases in accord-
ance with applicable tribal laws and
policies. We will promote tribal control
and self-determination over tribal land
and other land under the Lribe’s juris-
diction., through contracts and self-
governance compacts entered into
under the Indian Self-Determination
and Education Assistance Act, as
amended, 25 U.S.C. §450f ef scq.

§162.108 What are BIA’s responsibil-
ities in administering and enforcing
leases?

(a) We will ensure that tenants nieet
their payment obligations to Indian
landowners, through the collection of
rent on behalf of the landowners and
the promptl initiation of appropriate
collection and enforcement actions. We
will also assist landowners in the en-
forcement of payment obligations that
run directly to them, and in the exer-
cise of any negotiated remedies that
apply in addition to specific remedies
made available to us under these or
other regulations.

(b) We will ensure that tenants com-
ply with the operating requirements in
their leases, through appropriate in-
spections and enforcement actions as
needed to protect the interests of the
Indian landowners and respond to con-
cerns expressed by them. We will take
immediate action to recover possessgion
from trespassers operating without a
lease, and take olher emergency action
as needed to preserve the value of the
land.

§162.109 What laws, other than these
regulations, will apply to leases
granted or approved under this
part?

(a) Leases granted or approved under
this part will be subject to federal laws
of general applicability and any spe-
cific federal statutory requirements
that are not incorporated in these reg-
ulations.

(b) Tribal laws generally apply to
land under the jurisdiction of the tribe
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enacting such laws, except to the ex-
tent that those tribal laws are incon-
sistent with these regulations or other
applicable federal law. These regula-
tions may be superseded or modified by
tribal laws, however, so long as:

(1) The tribal laws are consistent
with the enacting tribe’s governing
documents;

(2) The tribe hag notified us of the su-
perseding or modifying effect of the
tribal laws;

(3) The superseding or modifying of
the regulation would not violate a fed-
eral statute or judicial decision, or
conflict with our general trust respon-
sibility under federal law; and

(4) The superseding or modifying of
the regulation applies only to tribal
land.

(c) State law may apply to lease dis-
putes or define the remedies available
to the Indian landowners in the event
of a lease violation by the tenant, If
the lease so provides and the Indian
landowners have expressly agreed to
the application of state law.

$162.110 Can these regulations be ad-
ministered by tribes, on the Seec-
retary's or on BIA’s behalf?

Except insofar as these regulations
provide for the granting, approval, or
enforcement of leases and permits, the
provisions in these regulations that au-
thorize or require us to take certain
actions will extend to any tribe or trib-
al organization that is administering
specific programs or providing specific
services under a contract or self-gov-
ernance compact entered into under
the Indian Self-Determination and
Education Assistance Act (25 U.S8.C.
§450f et seq.).

§162.111 Who owns the records associ-
ated with this part?

(a) Records are the property of the
United States if they:

(1) Are made or received by a tribe or
tribal organization in the conduct of a
federal trust function under 25 U.S.C.
§450f et seq., including the operation of
a trust program,; and

(2y Evidence the organigation, func-
tions, policies, decisions, procedures,
operations, or other activities under-
taken in the performance of a federal
trust function under this part.
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(b) Records not covered by paragraph
(a) of this section that are made or re-
ceived by a tribe or tribal organization
in the conduct of business with the De-
partment of the Interior under this
part are the property of the tribe,

§162.112 How must records associated
with this part be preserved?

(a) Any organization, including tribes
and tribal organizations, that have
records identified in §162.111(a) must
preserve the records in accordance with
approved Departmental records reten-
tion procedures under the Federal
Records Act, 44 U.8.C. Chapters 29, 31
and 33. These records and related
records management practices and
safeguards required under the Federal
Records Act are subjeat to inspection
by the Secretary and the Archivist of
the United States.

(b) A tribe or tribal organization
should preserve the records identified
in §162.111(h) for the period of time au-
thorized by the Archivist of the United
States for similar Department of the
Interior records in accordance with 44
U.S.C. Chapter 33. If a tribe or tribal
organization does not preserve records
associated with its conduct of business
with the Department of the Interior
under this part, it may prevent the
tribe or tribal organization from being
able to adequately document essential
transactions or furnish information
necessary to protect its legal and fi-
nancial rights or those of persons di-
rectly affected by its activities.

§162.113 May decisions under this
part be appealed?

Yes. Except where otherwise provided
in this part, appeals from decisions by
the BIA under this part may be taken
pursuant to 25 CFR part 2.

Subpart B—Agricultural Leases
GENERAL PROVISIONS

§162.200 What s of leases are cov-
ered by this subpart?

The regulations in this subpart apply
to agricultural leases, as defined in
this part. The regulations in this sub-
part may also apply to business leases
on agricultural land, where appro-
priate.

DktEntry: 33-2
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§162.201 Must agricultural land b
managed in accordance with
tribe's agricultural resource man
agement plan?

(a) Agricultural land under the juris
diction of a tribhe must be managed i1
accordance with the goala and oljec
tives in any agricultural resource n
agement plan developed by the trivey o
by us in close consultation with®he
tribe, under ATARMA. N

(b) A ten-year agricultural reso@ce
management and monitoring plan 1§Rsi
be developed through public meetfhgs
and completed within three yeard ol
the initiation of the planning actiyRy.
Such a plan must be developed thrapeh
public meetings, and be based on~the
public meeting records and exis@ng
survey documents, reports, and offer
research from federal agencies, ti{dal
community colleges, and land gfhat
universities. When completed, the plan
must:

(1) Determine available agnoult@al
resources;

(2) Identify specific tribal agn@nl-
tural resource goals and objectives; @

(3) Establish management Ob)ect,aes
for the resources;

(4) Define critical values of the
dian tribe and its members and idenpgy
helistic management objectives; and

(5 Identify actions to he Laken-ﬁo
reach established objectives.

(¢) Where the regulations in this h&h
part are inconsistent with a tribe's
ricultural resource management plg
we may waive the regulations un
part 1 of this title, s0 long as the waiy-
er does not violate a federal statute@
judicial decision or conflict with <G
general trust responsibility under fed-
eral law. By

V]

§162.202 How will tribal laws be -

forced on agricultural land?

(a) Unless prohibited by federal l'm,
we will recognize and comply with t;‘g\
al laws regulating activities on ag
cultural land, including tribal laws 182
lating to land use, environmental pro-
tection. and historic or cultural preser-
vation,

(b} While the tribe is primarily re-
sponsible for enforcing tribal laws per-
taining to agricultural land, we will:

(1) Assist in the enforcement of tribal
laws;
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(2) There i3, of .. _ord, a4 Jease on the
nd for all or a part of the same term;
(3) ‘The lease does not contain stipu-
$ions requiring sound land utilization
ans and conservation practices; or
(4) There are other deficiencies such
., but not limited to, erroneous land
seriptions, and allerations which are
it clearly endorsed by the lessor.
(&) Any adult Crow Indian classified
competent shall have the full re-
onsibility for obtaining compliance
th the terms of any lease made by
m pursuant to this section. This
all not preclude action by the Sec-
ary to assure conservation and pro-
2tion of these trust lands.
f) Leases made by competent Crow
hans shall be subject Lo the right to
ue permits and leases to praspect
. develop, and mine oil, gas, and
1er minerals, and to grant rights-of-
v and easements, in accordance with
sticable law and regulations. In the
uance ov granting of such permits,
ses, rights-of-way or easements due
wsideration will be given (o the in-
ests of lessees and to the adjustment
any damages to such inlerests. In
-event of a digspute as to the amount
such damage, the matter will be re-
‘ed to the HSecretary whose deter-
1ation will be final as to the amount
aild damage.

2.501 Fort Belknap Reservation.

ot to exceed 20,000 acres of allotted
tribal lands (non-irrigable as well
rrigable) on the Fort Belknap Res-
rtion in Montana may be leased for
culture of sugar beets and other
35 in rotation for terms not exceed-
ten years.

2,502 Cabazon, Augustine, and
Torres-Martinez Reservations, Cali-
fornia.

)y Upon a determination by the Sec-
ry that the owner or owners are
making beneficial use thereof, re-
ted lands on the Cabazon, Augus-
, and Torres-Martinez Indian Res-
tions which are or may be irri-
d from distribution facilities ad-
stered by the Coachella Valley
1ty Water District in Riverside
vy, California, may be leased by
Secretary in accordance with the
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regulations in this part for the benefit
of the owner or owners.

(b) All leases granted or approved on
restricted lands of the Cabazon, Augus-
tine, and Torres-Martinez Indian Res-
ervations shall be filed for record in
the office of the county recorder of the
county in which the land is located,
the cost thereof to be paid by the les-
see. A copy of each such lease shall be
filed by the lessee with the Coachella
Valley County Water District or such
other irrigation or water district with-
in which the leased lands are located.
All such leases shall include a provi-
sion that the lessee, in addition to the
rentals provided for in the lease, shall
pay all irrigation charges properly as-
sessed against the land which became
payable during the term of the lease.
Act of Augnust 25, 1950 (64 Stat. 470); Act
of August 28, 1958 (72 Stat. 968).

§162.508 San Xavier and Salt River
Pima-Maricopa Reservations.

{a) Purpose and scope. The Act of No-
vember 2, 1966 (80 Stat. 1112), provides
statutory authority for long-term leas-
ing on the San Xavier and Salt River
Pima-Maricopa Regervations, Arizona,
in addition to that contained in the
Act of August 8, 1955 (69 Stat, 539), as
amended (25 1.8.C. 415). When leases
are made under the 1955 Act on the San
Xavier or Salt River Pima-Maricopa
Reservations, the regulations in part
162 apply. The purpose of this section is
to provide regulations for implementa-
tion of the 1966 Act. The 1966 Act does
not apply to leases made for purposes
that are subject to the laws governing
mining leases on Indian lands.

thy Duration of leases. Leases made
under the 1966 Act for public, religious,
educational, recreational, residential,
or business purposes may be made for
terms of not to exceed 99 years. The
terms of a grazing lease shall not ex-
ceed ten years; the term of a farming
lease that does not require the making
of a substantial investment in the im-
provement of the land shall not exceed
ten years;, and the term of a farming
lease that requires the making of a
substantial investment in the improve-
ment of the land shall not exceed 40
vears. No lease shall contain an option

to renew which extends the total term’
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beyond the maximum term permitted
by this section.

(¢} Required covenant and enforcement
thereof. Bvery lease under the 1966 Act
shall contain a covenant on the part of
the lessee that he will not commit or
permit on the leased land any act that
causes waste or a nuisance or which
creates a hazard to health of persons or
to property wherever such persons or
property may be.

(d) Notification regarding leasing pro-
posals. If the Secretary determines that
a proposed lease to be made under the
1966 Act for public, religious, esdu-
cational, recreational, residential, or
business purposes will substantially af-
fect the governmental interests of a
municipality contiguous to the San
Xavier Reservation or the Salt River
Pima-Maricopa Reservation, as the
case may be, he shall notify the appro-
priate authority of such municipality
of the pendency of the proposed lease.
The Secretary may, in his discretion,
furnish such municipality with an out-
line of the major provisions of the lease
which affect its governmental interests
and shall consider any comments on
the terms of the lease affecting the mu-
nicipality or on the absence of such
terms from the lease that the authori-
ties may offer. The notice to the au-
thorities of the municipality shall set

forth a reasonable period, not to exceed
30 days, within which any such com-
ments shall be submitted.

(e) Applicability of other regulations.
The regulations in part 162 of this title
shall apply to leases made under the
1966 Act except where such regulations
are inconsistent with this section.

(f) Mission San Xavier del Bac. Noth-
ing in the 1966 Act authorizes develop-
ment that would detract from the sce-
nic, historic, and religious values of
the Mission San Xavier del Bac owned
by the Franciscan Order of Friars

Minor and located on the San Xavier
Reservation.

Subport F—Non-Agricultural
Leases
§162.600 What s of leases are cov-
ered by this subpart?
The regulations in this subpart apply

to any leases other than agricultural
leases, as defined in this part. To the
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§162.603

extent that any of the regulations in
this subpart conflict with the provi-
stons of the Indian Land Consolidation
Act Amendments of 2000, Pub. Law.
106- 462, the provisions of that Act will
gavern.

O
$162.601 Grants of leases by Secreta®y.

(ay The Secretary may grant leagds
on individually owned land on behpdf
of: o

(1) Persons who are non comp®
mentis; Foy

(2) Orphaned minors; $

(3) The undeternined heirs of a ded®
dent’s estate; Q

(1) The heirs or devisees to indivﬂh
ually owned land whou have not be
able to agree upon a lease during U@
three-month period immediately tofd)
lowing the date on which a lease mag)
be entered into; provided, that the land
is not in use by any of the heirs an)
devisees; and o

(5) Indians who have given the Sed2
retary written authority to execm,g
leases on their behalf. o

(by The Secretary may grant lease®
on the individually owned land of a
adult Indian whose whereabouts is une®
known, on such terms as are necessary
to protect and preserve such property.

(c) The Secretary may grant permits
on Government land. 2

@
§162.602 Grants of leases by owners or-
their representatives.

The following may grant leases:

(a) Adults, other than those nony
caompos mentis, =

(L) Adults, other than those non%
composg mentis, on behalf of their
minor children, and on behalf of minor-g
children to whom they stand in loco®
parentis when such children do no\.('c%
have a legal representative,

(¢)y The guardian, conservator or o
other fiduciary, appointed by a smtegh
court or by a tribal court operating ¢
under an approved constitution or law O
and order code, of a minor or persons
who are non compos mentis ov are oth-
erwise under legal disability,

(d) Tribes or tribal corporations act
ing through their appropriate officials.

¢/e0

§162.603 Use of land of minors.

The natural or legal guardian, or
other person standing in loco parentis
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of minor ciudren who have the cave
and custody of such children may use
the individually owned land of such
children during the period of minority
without charge tor the use of the land
if such use will epable such person to
engage in a business or other enter-
prise which will be beneficial to such
minor children.

§162.604 Special
provisions.

requirements and

(ay All leases made pursuant to the
regulations in this part shall be in the
form approved by the Secretary and
subject to his written approval.

{h) Except as otherwise provided in
this part no lease shall be approved or
granted at less than the present fair
annual rental.

(1) An adult Indian owner of trust or
restricted land may lease his land for
religious, educational, recreational or
other public purposes to religious orga-
nizations or to agencies of the federat,
state o1 local government at a nominal
rental. Such adult Indian may lease
land to members of his immediate tam-
ily with or without rental consider-
ation.

(2) In the discretion of the Secretary,
tribal land may be leased at a nominal
rental for religious, educational, rec-
reational, or other public purposes to
religious organizations or to agencies
of federal, state, or local governments,
for purposes of subsidization for the
beneflil ot the tribe; and for homesite
purposes Lo tribal members provided
the land is not commercial ar indus-
trial in character.

(8) Lieases may he granted or ap-
proved by the Secrctary at less than
the fair annual rental when in his judg-
ment such action would be in the best
interest of the landowners.

(¢) Unless otherwise provided by the
Seoeretary a satisfactory surety bond
will be required in an amount that will
reasonably assure performance of the
contractual obligations under the
lease. Such hond may be for the pur-
pose of guaranteeing:

(1) Noi less than one year’s rental un-
less the lease contract provides that
the annual rental shall be paid in ad-
vance.

06/28/2010
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(2) The estimated construction cost
of any improvement to be placed on the
land by the lessee.

{3) An amount estimated to be ade-
guate to insure compliance with any
additional contractual obligations.

(d) The lessee may be required to pro-
vide insurance in an amount adeguate
to protect any improvements on the
leased premises; the lessee may also be
required to furnish appropriate iiabil-
ity insurance, and such other insurance
as may be necessary to protect the les-
gor's interest.

(e) No lease shall provide the lessee a
preference right to future leases nor
shall any lease contain provisions for
renewal, except as otherwise provided
in this part. No lease shall be entered
into more than 12 months prior to the
commencement of the term of the
lease. Except with the approval of the
Secretary no lease shall provide for
payment of rent in advance of the be-
ginning of the annual use period for
which such rent is paid. The lease con-
tract shall contain provisions as to the
dates rents shall become due and pay-
able.

(f) Leases granted or approved under
this part shall contain provisions as to
whether payment of rentals i{s to be
made direct to the owner of the land or
his representative or to the official of
the Burean of Indian Affairs having ju-
risdiction over the leased premises.

(g) All leases issued under this part
shall contain the following provisions:

(1) While the leased premises are in
trust or restricted status, all of the les-
see’s obligations under this lease, and
the obligations of his sureties, are to
the United States as well as to the
owner of the land.

(2) Nothing contained in this lease
shall operate to delay or prevent a ter-
mination of federal trust responsibil-
ities with respect to the land by the

issuance of a fee patent or otherwise
during the term of the lease; however,
such termination shall not serve to ab-
rogate the lease. The owners of the
land and the lessee and his surety or
sureties shall be notified of any such
change in the status of the land.

(3) The lessee agrees that he will not
use or cause 1o be used any part of the
leased premises for any unlawful con-
duct or purpose.
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(h) Leases granted or approved under
this part on individually owned lands
which provide for payment of rental di-
rect to the owner or his representative
shall contain the following provisions:

(1) In the event of the death of the
owner during the term of this lease and
while the leased premises are in trust
or restricted status, all rentals reniain-
ing due or payable to the decedent or
his representative under the provisions
of the lease shall be paid to the official
of the Bureau of Indian Affairs having
jurisdiction over the leased premises.

(2) While the leased premises are in
trust or restricted status, the Sec-
retary may in his discretion suspend
the direct rental payment provisions of
this lease in which event the rentals
shall be paid to the official of the Bu-
reau of Indian Affairs having jurisdic-
tion over the leased premises.

§162.605 Negotiation of leases.

(a} Leases of individually owned land
or tribal land may be negotiated by
those owners or their representatives
who may execute leases pursuant to
§162.602 of this subpart.

(b) Where the owners of a majority
interest, or their representatives, who
may grant leases under §162.602 of this
subpart, have negotiated a lease satis-
factory to the Secretary he may join in
the execution of the lease and thereby
commit the interests of those persons
in whose behalf he is authorized to
grant leases under §162.60La)(1}, (23, (33,
and (5) of this subpart.

(¢c) Where the Secretary may grant
leases under §162.601 of this subpart he
may negotiate leases when in his judg-

ment the fair annual rental can thus be
obtained. '

§162.608 Advertisement.

Except as otherwise provided in this
part, prior to granting a lease or per-
mit as authorized under §162.601 of Lhis
subpart the Secretary shall advertise
the land for lease. Advertisements will
call for sealed bids and will not offer
preference rights. :

§162.607 Duration of leases.

Leases granted or approved under
this part shall be lmited to the min-
imum duration, commensurate with
the purpose of the lease. that will allow
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the highest economic return t
owner consistent with prudent nu
ment and conservation practices
except as otherwise provided i1
part shall not exceed the numid
yvears provided for in this section
cept for those leases authdudue

§162.604(h iy and (2) of this su&ar

less the consideration tor theDle:

based primarily on percentagmd «
come produced by the land, the

shall provide for periodic revie@ a

less than five-year intervals, cd‘)th
uities involved. Such review sfall
consideration to the economip ¢
tions at the time, exclusive of {gp.
ment or development requireddy
contract. or the contribution ﬁl\
such improvements. Any ad)uPm
of rvental resulting from suclQye
may be made by the Secretar@)w
he has the authority to grant le:
otherwise the adjustment st
made with the written concur@ne
the owners and the approval of @ﬁ .
retary. 3

ta) Leases for public, religiogy, ¢
cational, recreational, rtesidenga],
business purposes shall not expgec
years but may include provisigps
thorizing a renewal or an extenq{@n
one additional term of not to excee«
years, except such leases of lan )
Hollywoad (formerly Dania) Rewer
tion, Fla.; the Navajo Heser&;i
Ariz., N. Mex., and Utah; the™Pa
Springs Reservation, Calif; the u
ern Ute Reservation, Colo.; théwF:
Mohave Reservation, (lalif,, AriE a
Nev.; the Pyramid Lake Reseryatic
Nev.: the Gila River Reservation (@i
the San Carlos Apache Reservatic
Ariz.; the Spokane Reservation, Whs
the Hualapai Reservation, Ari t
Swinomish Reservation, Wash'g L
Pueblos of Cochiti, Pojoague, Tesngu
and Zuni, N. Mex_; and land on Lh&Cr
orado River Reservation, Ariz.=hai
Calif.; which leases may be made f
terms of not to exceed 99 years.

(h) Leases granted by the Secreta
pursuant to §162.601ca)¥3) of this sul
part shall be for a term of not to e
ceed Ltwo years except as otherwise pre
vided in §162.605(b) of this subpart,.

§162.608 Ownership of improvements.

Improvements placed on the lease:
land shall become the property of the
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§162.609

lessor unless specifically  excepted
therefrom under the terms of the lease.
The lease shall specify the maximum
time allowed for removal of any im-
provements so excepted.

§162.609 Unitization for leasing.

Where it appears advantageous to the
owners and advantageous to the oper-
ation of the land a single lease con-
tract may include move than one par-
cel of land in separate ownerships, trib-
al or individual, provided the statutory
authorities and other applicable re-
guirements of this part are observed.

§162.610 Subleases and assignments.

(a) Except as provided in paragraphs
(by, (c1, and (d) of this section, a sub-
lease, assignment, amendment or en-
cumbrance of any lease or permit
issued under this part may be made
only with the approval of the Secretary
and the written consent of all parties
to such lease or permit, including the
surety or sureties.

(b) With the consent of the Sec-
retary, the lease may contain a provi-
sion authorizing the lessee to sublease
the premises, in whole or in party, with-
sut further approval. Subleases so
made shall not serve Lo relieve the sul-
tessor from any liability nor diminish
iny supervisory authority of the Bec-
setary provided for under the approved
.ease.

(c) With the consent of the Secretary,
she lease may contain provisions au-
chorizing the lessee to encumber his
easehold interest in the premises for
she purpose of borrowing capital for
she development and improvement of
;he leased premises. The encumbrance

nstrument, must be approved by the
sscretary. If a sale or foreclosure
inder the approved encumbrance oc-
;urs and the encambrancer is the pur-
thaser, he may assign the leasehold
vithout the approval of the Secretary
)r the consent of the other parties to
he lease, provided, however, that the
issignee accepts and agrees in writing
.0 be bound by all the terms and condi-
jons of the lease. If the purchaser is a
yarty other than the encumbrancer,
wpproval by the Secretary of any as-
ignment will be required, and such
wirchaser will be bound by the terms of

06/28/2010
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the lease and will assume in writing all
the obligations thereunder.

(d) With the consent of the Sec-
retary, leases of tribal land to indi-
vidual members of the tribe or to tribal
housing authorities may contain provi-
sions permitting the assignment of the
lease without further consent or ap-
proval where a lending institution or
an agency of the United States makes,
insures or guaraniees a loan to an indi-
vidual member of the tribe or to a trib-
al housing authority for the purpose of
providing funds for the construction of
housing for Indians on the leased prem-
ises; provided, the leasehold has been
pledged as security for the loan and the
lender has obtained the leasehold by
foreclosure or otherwise. Such leases
may with the consent of the Secretary
also contain provisions permitting the
lessee to assign the lease without fur-
ther consent or approval.

§162.611 Payment of fees and drainage
and irrigation charges.

(a) Any lease covering lands within
an irrigation project or drainage dis-
trict shall require the lessee to pay an-
nually on or before the due date, dur-
ing the term of the lease and in the
amounts determined, all charges as-
sessed against such lands. Such charges
shall be in addition to the rental pay-
ments prescribed in the lease. All pay-
ments of such charges and penalties
shall be made to the official designated
in the lease to receive such payments.

(b) We will charge an administrative
fee each time we approve an agricul-
tural lease, amendment. assignment,
sublease, mortgage, or related docu-
ment. These fees will be paid by the
tenant, assignee, or subtepant, to cover
our costs in preparing or processing the
documents and administering the
lease.

(¢c) Except as provided in paragraph
(d) of this section, we will charge ad-
ministrative fees based on the rent
payable under the lease. The fee will be
3% of the annual rent payable, includ-
ing any percentage or cropshare rent
that can be reasonably estimated.

{d) The minimum administrative fee
is $10.00 and the maximum administra-
tive fee is $500.00, and apy administra-
tive fees that have been paid will be
non-refundable. However, we may
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waive all or part of these administra-
tive fees, in our discretion.

(e) If all or part of the expenses of the
work are paid from tribal funds, the
tribe may establish an additional or al-
ternate schedule of fees.

§162.612 Can a lease provide for nego-
tiated remedies in the event of a
violation?

(a) A lease of tribal land may provide
the tribe with certain negotiated rem-
edies in the event of a lease violation,
including the power to terminate the
lease. A lease of individually-owned
land may provide the individual Indian
landowners with similar remedies, so
long as the lease also specifies the
manner in which those remedies may
be exercised by or on behalf of the
landowners.

(b) The negotiated remedies de-
scribed in paragraph ¢a) of this section
will apply in addition to the cancella-
tion remedy available to us under
§162.619(c) of this subpart. If the lease
specifically authorizes us to exercise
any negotiated remedies on behalf of
the Indian landowners, the exercise of
such remedies may substitute for can-
cellation.

(¢) A lease may provide for lease dis-
putes to be resolved in tribal court or
any other court of competent jurisdic-
tion, or through arbitration or some
other alternative dispute resolution
method. We may not be bound by deci-
sions made in such forums, but we will
defer to ongoing proceedings, as appro-
priate, in deciding whether to exercise
any of the remedies available to us
under §162.619 of this subpart.

$162.613 Will BIA noti a tenant
when a rent payment is due under
a lease?

We may issue bills or invoices to a
tenant in advance of the dates on
which rent payments are due under a
lease, but the tenant’s obligation to
make such payments in a timely man-
ner will not be excused if such bills or
invoices are not delivered or received.

$162.614 Will uniimely rent payments
made under a lease be sub})ect to in-

terest charges or late payment pen-
alties?

A 1e§se must specify the rate at
which interest will accrue on any rent

33-2

§162.61:

payment not made by the due date o
any other date specified in the lease, £
lease may also identify additional late
payment penalties that will apply if ¢
rent payment is not made by a speci
fied date. Unless otherwise provided ir
the lease, such interest charges @hd
late payment penalties will appi® in
the absence of any specific noticgpto
the tenant from us or the Indian laad-
owners, and the failure to pay such
amounts will be treated as a lease go-
lation under §162.618 of this subpart &

$162.615 What will BIA do if rent év
ments are not made in the time gnd
manner required by a lease? B
(a) A tenant's failure to pay rentE\‘n
the time and manner requirved b}ba
lease will be a violation of the leg®y,
and a notice of violation will be iss
under §162.618 of this subpart. If E?g
lease requires that reut payments@e
made to us, we will send the tenant aHd
its sureties a notice of violation wit,
five business days of the date on wh
the rent payment was due. If the le
provides for pavment directly to
Indian landowners, we will send

tenant and its sureties a notice of v
lation within five husiness days of t
date on which we receive actual notice
of non-payment from the landowners.

(L) If a tenant fails Lo provide add]
quate proof of payinent or cure the viﬁ
lation within the reguisite time peribx
described in §162.618(b) of this subpar®
and the amount due is not in disput&z
we may immediately take action Lo
cover the amount of the unpaid re
and any associated interest chatrges %
late payment penalties. We may also
cancel the lease under §162.619 of thig
subpart, or invoke any other remedidy
available under the lease or applical
law, including collection on any avails
able bond or referral of the debt to thE
Department of the Treasury for collecQ,,
tion. An action to recover any unpaidy
amounts will not be conditioned on thé@
prior cancellation of the lease or any
further notice to the tenant, nor will
such an action be precluded hy a prior
cancellation.

(¢} Partial payments and underpay-
ments may be accepted hy the Indian
landowners or us, but acceptance will
not operate as a waiver with respect to
any amounts remaining unpaid or any

Hata o o
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other existing lease violations. Uunless
otherwise provided in the lease, over-
payments may be credited as an ad-
vance against future rent payments, or
refunded.

(d) If a personal or business check is
dishonored, and a rent payment is
therefore not made by the due date, the
failure to make the payment in a time-
ly manner will be a violation of the
lease, and a notice of violation will be
issued under §162.618 of this subpart.
Any payment made to cure such a vio-
lation. and any future payments by the
same tenant, must be made by an al-
ternative payment method approved by
us

§162.616 Will any special fees be as-
sessed on delinguent rent payments
due under a lease?

The following special fees will be as-
sessed if rent is not paid in the time
and manner required, in addition to
any 1nteresl or late payment penalties
that must be paid to the Indian land-
owners under a lease. The following
special fees will be assessed to cover
administrative costs incurred by the
United States in the collection of the
debt:

The tenant wili pay For* * +

(a) $50 00 Administiative  fee  for  dishonored

checks
{b) $15 00 Admuwustratve (ee tor BIA processing

of gach notce of demand letler

{c) 18% of balance | Adminisirative fee charged Ly Treasury

due lollowing refarrat for collection of de-
hnquent debt.
$162.617 How will BIA determine

whether the activities of a tenant
under a lease are in compliance
with the terms of the lease?

(a) U/nless a lease provides otherwise,
we may enter Lthe leased premises at
any reasonable time, without prior no-
tice, to protect the interests of the In-
dian landowners and ensure that the
tenant is in compliance with the oper-
ating requirements of the lease.

(hy If an Indian landowner notifies us
that a specific lease violation has oc-
curred, we will initiate an appropriate
investigation within five business days
of that notification.

06/28/2010
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§162.618 What will BIA do in the event
of a violation under a lease?

(a) If we determine that a lease has
been violated, we will send the tenant
and its sureties a notice of violation
within five business days of that deter-
mination. The notice of violation must
be provided by certified mail, return
receipt requested.

(b) Within ten business days of the
receipt of a notice of violation, the ten-
ant must:

(1) Cure the violation and notify us in
writing that the violation has been
cured;

(2) Dispute our determination that a
vielation has occurred and/or explain
why we should not cancel the lease; or

(3) Request additional time to cure
the violation.

§162.619 What will BIA do if a viola-
tion of a lease is not cured within
the requisite time period?

(a) If the tenant does not cure a vio-
lation of a lease within the requisite
time period, we will consult with the
Indian landowners, as appropriate, and
determine whether:

(1) The lease should be canceled by us
under paragraph (c¢) of this section and
§§162.620 through 162.621 of this sub-

art;

P ¢2) We should invoke any other rem-

edies available to us under the lease,

including collecting on any available
bond;

(3) The Indian landowners wish to in-
voke any remedies available to them
under the lease; or

(4) The tenant should be granted ad-
ditional time in which to cure the vio-
lation.

(b) If we decide to grant a tenant ad-
ditional time in which to cure a viela-
tion, the tenant must proceed dili-
gently to complete the necessary cor-
rective actions within a reasomnable or
specified time period from the date on
which the extension is granted.

() If we decide to cancel the lease,
we will send the tenant and its sureties
a cancellation letter within five busi-

ness days of that decision. The can-
cellation letter must be sent to the
tepant by certified mail, return receipt
requested. We will also provide actual
or constructive notice of a cancellation
decision to the Indian landowners, as
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appropriate,
will:

_11) Explain the grounds for cancella-
tion:

(2} Notify the tenant of the aniount
of any unpaid rent, interest charges, or
late payment penalties due under the
lease;

(3) Notify the tenant of its right to
appeal under part 2 of this chapter, as
modified by §162.620 of this subpart, in-
cluding the amount of any appeal bond
that must be posted with an appeal of
the cancellation decision; and

(4) Order the tenant to vacate the
property within 30 days of the date of
receipt of the cancellation letter, if an
appeal is not filed by that time.

§162.620 Will BIA's regulations con-
cerning appeal bonds apply to can-
cellation decisions involving leases?

(a) The appeal bond provisions in §2.5
of part 2 of this chapter will not apply
to appeals from lease cancellation deci-
sions made under §162.619 of this sub-
part. Instead, when we decide to cancel
an agricultural lease, we may require
that the tenant post an appeal bond
with an appeal of the canceilation deci-
sion. The requirement to post an ap-
peal bond will apply in addition to all
of the other requirements in part 2 of
this chapter.

(b) An appeal bond should be set in
an amount necessary to protect the In-
dian landowners against financial
losses that will likely result from the
delay caused by an appeal. Appeal bond
requirements will not be separately ap-
pealable, but may be contested during
the appeal of the lease cancellation de-
cision.

The cancellation letter

§$162.621 When will a cancellation of a
lease be effective?

A cancellation decision involving an
agricultural lease will not be effective
until 30 days after the tenant receives
a cancellation letter from us. The can-
cellation decision will remain ineffec-
tive if the tenant files an appeal under
§162.620 of this subpart and part 2 of
this chapter, unless the decision Is
made immediately effective under part
2. While a cancellation decision is inef-
fective, the tenant must continue to
pay rent and comply with the other
terms of the lease. If an appeal is not

DktEntry: 33-2
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filed in accordance with §162.620 of thi:
subpart and part 2 of this chapter, the
cancellation decision will be effective
on the 31lst day after the tenant re
ceives the cancellation letter from us

§162.622 Can BIA take emergency ac
tion if the leased premises (dre
threatened with immediate andig-
nificant harm? 2]

(0]

If a tenant or any other party capyses
or threatens to cause immediate and
significant harm to the leased prcnges
during the term of a lease, we will tdke
appropriate emergency action. Emgr-
gency action may include judicialc'gc‘
tion seeking immediate cessationGof
the activity resulting in or threater
the harm. Reasonable efforts will
made to notify the Indian landowngys,
either before or after the emergepyy
action is taken.

o
B
&

holds over after the expiratio

@

§162.623 What will BIA do if a te t

nedr
cancellation of a lease? Q

(@]

remainsg in possesstpn
after the expiration or cancellatio f
a lease, we will treat the unauthori@d
use as a trespass. Unless we have reh-
son to believe that the tenant is %—
gaged in negotiations with the Indimn
landowners Lo obtain a new lease, We
will take action to recover possession
on behalf of the Indian landowners, ZKH
pursue any additional remedies av@—
able under applicable law.

If a tepant

(e}
[
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ORDINANCE 04-06
Be it enacted by the Tribal Council of the Colorado River Indian Tribes (hereinafter the Tribal

Council) an ordinance cstablishing procedures for obtaining possession of real property within
the Colorado River Indian Reservation, to be effective October 12, 2006, as follows:

. PROPERTY CODE
ARTICLE I. EVICTIONS
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PROPERTY CODE
ARTICLE 1. EVICTIONS

[NOTE: Except as otherwise noted the provisions of Ordinance No. 04-06 were enacted on
October 12, 2006, and becomes effective upon its enactment. ]

ARTICLE I. EVICTIONS

CHAPTER 1.GENERAL PROVISIONS AND DEFINITIONS

Section 1-101.Purpose.

The purpose of this Article is to provide authority for lessors or landlords, including the
Tribes, to regain possession of real property and to evict a lessee or tenant or other

occupant therefrom.
Section 1-102.Jurisdiction.

The provisions of this Article shall govern relationships between all landlords and tenants
and over all property whether private or public real property within the exterior
boundaries of the CRIT reservation and subject to the authority of the Tribes.

Section 1-103.Relation to other laws.

The remedies established in this Article are in addition to any other remedies that may be
available under Tribal, federal or state law.

Section 1-104.Definitions.

As used in this Article, the following words will have the meanings given them in this
Section unless the context plainly requires otherwise.

a) “Landlord” means the Tribes, [CRRMC/Indian Housing Authority,] a person, or
entitythat is the owner, lessor, or sublessor of real property that is used as a home,
residence, or sleeping place by one person who maintains a household or by two or
more persons who maintain a common household.

b) “Lease”™ means all agreements, including, but not limited to a permit, rental
agreement, or lease-to-purchase agreement, whether written or oral, as well as valid
rules and regulations, regarding the terms and conditions of the use or occupancy of

rcal property.

¢)  “Lessor” means the legal, beneficial, or equitable owner of real property under a
lease, and may include the heir(s), successor(s), exccutor(s), administrator(s), or

I
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assign(s) of the lessor.

d)  “Lessee” means the user and/or occupier of real property under a lease and includes
a homebuyer under any federal mortgage program including the Mutual Help
program. The lessee may, for purposes of federal agency home mortgage programs,
be the CRRMC/Indian Housing Authority.

e)  “Nuisance” means the maintenance or allowance on real property of a condition
which the lessee has the ability to control and which unreasonably threatens the
health or safety of the public or nearby land users or unreasonably and substantially
interferes with the ability of nearby property users to enjoy the reasonable use and
occupancy of their property. S -

f)  “Person” includes an individual or organization, and where the meaning of this
Article requires, it may mean the Tribes, a public agency, corporation, partnership, or
other entity.

g) “Premises” means a portion of real property, and all facilities and areas connected
thereto, including grounds, common areas, and facilities, intended for the use of
lessees or tenants or the use of which is promised for lessees or tenants.

h)  “Rent” means all periodic payments to be made to the landlord or lessor under a
lease.

1) “Reservation” means the Colorado River Indian Reservation.

J)  “Tenant” means the lessee(s), sublessee(s), or person(s) entitled under a lease to
occupy real property to the exclusion of others.

k) "Term of lease" means the initial term or any renewal or extension of the written
rental agreement currently in effect not including any wrongful holdover period.

1) “Tribal Council” or “Council” means the tribal council of the Colorado River
Indian Tribes.

m) “Tribal Court” or “Court” means the tribal court established by the Colorado River
Indian Tribes.

n) “Tnbes” means the Colorado River Indian Tribes.

0) “Waste” means spoil or destruction by a tenant of land, buildings, gardens, trees, or
improvements which results in substantial injury to the lessor’s interest in real

property.
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p) “Writ of Restitution” means an order of the Tribal Court restoring an owner, lessor or
landlord to possession of real property and evicting a lessec, tenant or other occupant

therefrom.

q) ““Writ of Possession” means an order of the Tribal Court giving immediate possession
of real property to the person entitled to such possession under the court order.

CHAPTER 2.PROCEDURES FOR SELF-HELP EVICTION

Section 1-201.Use of Self-Help Eviction.

The Tribes may utilize self-help eviction in accordance with this Chapter.

Section 1-202.Grounds.
The Tribes may utilize self-help eviction under the following circumstances:

(a) Where a lease has expired or been canceled and the lessor has given notice, as
required by the lease and in accordance with the law, that the lease has been terminated
and the former lessee must vacate the premises, and the time provided in the notice to

vacate has expired; or

(b)  Where the person to be evicted has entered onto or remains on the premises of
another without permission and without having any substantial claim of a lease or other
legal interest in the premises; or

(¢} Ten (10) days after the lessee’s interest has been foreclosed in a foreclosure
proceeding in the Tribal Court ; or

Section 1-203.Approval of the Tribal Council.

Self-help evictions pursuant to this Chapter may be conducted only with the approval of
the Tribal Council pursuant to a Resolution adopted by the Council for that purpose, but
shall not occur when termination of the lease is subject to appeal and the appeal is
pending. The Council may consider such a Resolution upon request by the Attorney
General or on the motion of any Council Member.

Section 1-204.Notice.

Prior to conducting any self-help eviction pursuant this Chapter, the Realty Services
Department or other designee of the Council (known henceforth in this Chapter as
“Realty Officer”) shall serve a three(3) day written notice upon the person to be evicted
that the person is occupying Reservation premises without the consent of the Tribes and

3
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that unless the person to be evicted voluntarily vacates such Reservation premises and
removes the person’s property from the premises within three (3) calendar days of
receiving the notice, the Tribes shall take possession of the premises in question by
forcible entry and dispose of any remaining property pursuant to the June 10, 1994
Tribes” Abandoned Property Resolution, (Resolution #66-94).

(a) The notice required by this Section may be served either:
() By delivering a copy to the person to be evicted personally; or

(2) If the person is absent from the premises, by leaving a copy with a person
of suitable age and discretion on the premises and sending a copy through
the United States Mail addressed to the person at his or her current place
of residence, if known, or the person’s last known place of residence or

business; or

3) If a person of suitable age or discretion on the premises cannot be found,
then by fixing a copy in a conspicuous place on the premises and by
sending a copy through the United States Mail addressed to the person to
be evicted at his or her current place of residence, if known, or the
person’s last known place of residence or business; or

4 If a person of suitable age or discretion on the premises cannot be found,
and a place of residence or business cannot be ascertained, then by fixing a

copy in a conspicuous place on the premises.

(b) The notice required by this Section may be combined with any other notice given to
vacate the property pursuant to Section 1-202 of this Chapter.

Section 1-205.Self-Help Evictions.

The Realty Officer is hereby authorized, after the notices required by Section 1-204 of
this Chapter have been given and in accordance with the provisions of this Chapter, to
take possession of the premises by forcible entry, including, but not limited to, the
following means:

(a) Forcing locks, breaking open doors, windows, or other parts of a dwelling and any
gates, fences, or security systems on the property; or

(b) Using whatever reasonable force is necessary to retake possession of and reoccupy
the premises.

Addendum 23



Case: 09-17349 06/28/2010 Page: 26 of 36  ID: 7386087  DktEntry: 33-2

Case 2:08-cv-00474-DGC Document 50-2 Filed 03/27/09 Page 19 of 38

PROPERTY CODE

Section 1-206.Abandoned Property.

Once the Realty Officer has taken possession of any Reservation premises pursuant to
this Chapter, the Realty Officer is hereby authorized to remove any personal property
from such premises and to raze or remove any structure located upon such premises. Any
property removed pursuant to this Chapter shall be disposed of in accordance with the
June 10, 1994 Tribes” Abandoned Property Resolution, (Resolution #66-94).

Section 1-207.Posting the Property.

After taking possession of any Reservation premises pursuant to this Chapter, the Realty
Officer shall post the property with signs indicating that the property i3 Reservation
premises and that trespassers will be prosecuted. In addition, the Realty Officer shall
notify appropriate law enforcement officials that the Tribes has taken possession of such
premises and that any person who enters such premises without the express written
permission of the Tribes should be arrested and prosecuted.

Section 1-208.Breach of Peace Prohibited.

In taking possession of any Reservation premises pursuant to this Chapter, the Realty
Officer shall not breach the peace or threaten or use any physical force against any

person.

CHAPTER 3.SUMMARY TRIBAL COURT PROCEDURE FOR EVICTION AND
REGAINING POSSESSION OF LANDS

Section 1-301.Grounds for Eviction.

A person may be evicted for:

(a) Occupation of any premises without permission or agreement, following any
reasonable demand by a person in authority over the premises to leave, including
where a lease has expired or been cancelled, or where the person to be evicted
entered onto the premises without permission, or under other circumstances
described in Chapter 2, Section 1-202 of this Article; or

(b) Nonpayment of rent under an agreement for the lease of the premises when such
payments are not made after ten (10) calendar days of the agreement date for
payment, or ten (10) calendar days following the first day of the month in a month-
to-month tenancy; or

(c) Any agreement in rent, costs, or damages which have been due and owing for
thirty (30) calendar days or more. The receipt by a landlord of partial payments
under an agreement shall not excuse the payment of any balance due upon demand;

5
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or

(d) Nuisance, waste, intentional or reckless damage, destruction, or injury to the
property of the landlord or other tenants, or disturbing another tenant’s right to quiet

enjoyment of property; or

(e)  Serious or repeated violations of the lease, any applicable rules or regulations, or
any applicable building or housing codes; or

(f) Conviction of a criminal offense where the activity of such criminal offense
threatens the health, safety, welfare, or right of peaceful enjoyment of other residents
of the community and no appeal is.pending and he has been given notice,-in - -
accordance with this Article, that the lease shall terminate at a time specified by the
notice, but not less than thirty (30) calendar days from the date of such notice; or

{g) Conviction of a criminal offense regarding drugs on or near the premises and no
appeal is pending and he has been given notice, in accordance with this Article, that
the lease shall terminate at a time specified by the notice, but not less than thirty (30)

calendar days from the date of such notice; or

(h) Under other terms in the lease which do not conflict with the provisions of this
Article i T

Section 1-302.Notice to Quit Requirements.

(a) When Notice to Quit is Required.

(1) When a landlord desires to obtain possession of premises that are occupied
without permission or agreement, following any reasonable demand to leave as
described in Section 1-301 (a) of this Chapter, no additional notice to quit is

required.

(2) When a landlord desires to obtain possession of premises, and when there
exists one or more legally cognizable reasons to evict the tenant as set
forth in Section 1-301 (b)-(h) of this Chapter, the landlord shall give
notice to the tenant to quit possession of such premises pursuant to this

Section.

(b) Statement of Grounds for Eviction Required. The notice to quit shall be addressed
to the tenant and shall state the reason(s) for the termination of the tenancy and the date
by which the tenant is required to quit possession of the premises.

(c) [Form of Notice. The notice shall be in writing and in substantially the following

form:
6
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“I {or we) hereby give you notice that you arc to quit possession or occupancy of
the premises now occupied by you at (insert the address or other reasonable
description of the location of the premises), on or before the (insert the date) for
the following reason (insert the legally cognizable reason or reasons for the notice
to quit possession using the statutory language or words of similar import).
Signed, (insert the signature, name and address of the landlord, as well as the date

and place of signing).”]

(d) Time Requirements for Notice. The notice required by this Section must be
delivered within the following periods of time:

(1)  No less than seven (7) calendar days before the date to quit for any failure
to pay rent or other payments required by the agreement.

(2) No less than three (3) calendar days prior to the date to quit for nuisance,
serious injury to property, criminal convictions set forth in Section [-301

() and (g), or injury to persons.

3) In situations in which there is an emergency, such as a fire or condition
making a dwelling unsafe or uninhabitable, or in situations involving an
imminent or serious threat to the public health or safety, the notice may be
made in a period of time which is reasonable, given the circumstances.

4) No less than fourteen (14) calendar days in all other circumstances.

Section 1-303.Serving the Notice to Quit.

(a) Any notice to quit must be in writing, and must be delivered to the tenant by either:

(h Delivering a copy to the tenant personally; or

(2) If the tenant be absent from the premises, by leaving a copy with some
person of suitable age and discretion on the premises and sending a copy
through the United States Mail addressed to the tenant at his or her current
place of residence, if known, or his or her last known place of residence or

business; or

(3) If a person of suitable age or discretion on the premises cannot be found,
then by fixing a copy in a conspicuous place on the premises and by
sending a copy through the United States Mail addressed to the tenant at
his or her current place of residence, if known, or his or her last known
place of residence or business; or

(4) If a person of suitable age or discretion on the premises cannot be found,
7
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and a place of residence or business cannot be ascertained, then by fixing a
copy in a conspicuous place on the premises.

(b) Proof of service by either of the above methods may be made by affidavit of any
adult person stating that he or she has complied fully with the requirements of this

Section.
Section 1-304.Summons and Complaint.

If, after the date set forth in the notice to quit, the tenant has not quit possession, the
landlord may commence an action in the Tribal Court for eviction and such other relief as
the Court may deem just and proper, by filing with the Tribal Court, in writing, the

following documents:

(a) A complaint stating:
(D The names of the person(s) against whom the suit is brought;
(2) A description of the lease, if any;

(3)  The address or reasonable description of the location of the premises;

4) The grounds for eviction;

(5)  Evidence demonstrating that the notice to quit has been properly served,
which may include an affidavit;

(6) The relief demanded, including any claim(s) for possession of the
premises, damages, fees, costs, or other special relief,

{b) A copy of the summons, issued in accordance with established Tribal Court
procedures, requiring the defendant to appear for a trial upon the complaint on a date and
time specified in the summons pursuant to Section 1-305 of this Chapter and notifying
defendant that judgment will be taken against him or her in accordance with the terms of
the complaint unless he or she files an answer with the Court in accordance with Section
1-306 of this Chapter and appear for trial at the time, date and place specified in the

summons.

(¢) A copy of the summons and complaint shall be served upon the defendant in the
manner provided by established Tribal Court procedures.

Section 1-305.Action Upon Filing Complaint; Setting Trial Date; Procedures.

(a) When a complaint is filed in the Tribal Court, it shall be immediately presented to a
8
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Tribal Court Judge. This shall be on the date of filing, or if no judge is present, on the
first regular Court day after filing or when a judge may first be found. The judge shall
review the complaint and shall, if it appears to be in compliance with this Chapter, issue
an order of the Court requiring the defendant named in the complaint to appear before the
Court for a trial on a certain date. The trial date shall be not less than twelve (12) days
nor more than thirty (30) days from the date of filing. Upon setting of the date for
appearance, the plaintiff shall have the defendant served with the complaint and a

summons to appear for the trial date.

(b) Except as otherwise provided in this Chapter, the action shall proceed according to
the procedures ordinarily applicable in the Tribal Court.

Section 1-306.Answer.

In any action under this Chapter, unless otherwise ordered by the Court for good cause
shown, the time allowed for defendant to answer the complaint shall not exceed ten (10)
calendar days from service of the complaint and summons. The answer shall be in
writing and may deny any allegations contained in the complaint and/or set forth any
factual disputes, and must specifically set forth any of the defenses described in Section
1-311 of this Chapter that he or she is asserting.

Section 1-307.Necessary Party Defendants; Joinder; Subtenants after Notice to
Tenant; Persons Bound by Judgment.

No person, other than the person in actual occupation of the premises when the complaint
is filed, need be made a party defendant in the proceeding, nor shall any proceeding
abate, nor the plaintiff be nonsuited for the nonjoinder of any person who might have
been made a party defendant, but when it appears that any of the defendants served with
process, or appearing in the proceeding, are unlawfully in tenancy pursuant to this
Chapter, judgment must be rendered against that defendant. In case a defendant has
become a subtenant of the premises after the service of the notice to quit provided for by
this Chapter, upon the tenant of the premises, the fact that such notice was not served on
each subtenant shall constitute no defense to the action. All persons who enter the
premises under the tenant, after commencement of the suit, shall be bound by the
judgment, the same as if he or they had been made party to the action.

Section 1-308.Motion to Quash Service or Stay or Dismiss Action.

In any action under this Chapter, where the defendant files a motion to quash service,
stay proceedings, or dismiss the complaint, the time for filing the motion shall be the
same for the filing of an answer, and the time for hearing the motion shall be not less
than three (3) days nor more than seven (7) days after filing the motion. The filing of
such a motion shall extend the defendant’s time to answer such that defendant shall have
until five (§) days after service of a notice of entry of an order denying the defendant’s

9
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motion to file his or her answer.

Section 1-309.Entry of Default.

If at the time appointed, any defendant served with a summons does not answer the
complaint or appcar at the trial and defend, the Court shall, upon written application of
the plaintiff and proof of the service of summons and complaint, enter the default of any
defendant so served, and, if requested by the plamntiff, immediately enter judgment

thereon.
Section 1-310.Extensions of Time; Rents.

(a) Unless specitied otherwise, extensions of time for dates established in this Chapter
may be granted only with the consent of the adverse party or upon good cause shown.

(b) The Court may in its discretion on motion from the landlord order the tenant to pay
into the Court rents for the use and occupancy during the pendency of the eviction case.

(c) A defendant may, upon the payment of a reasonable sum for the fair rental value of
the premises between the date on which the complaint was filed and the date of the
hearing, obtain an extension of time beyond the period allowed for a trial. Such an
extension is not to exceed fourteen (14) days without the consent of the adverse party.
The Court may refuse to extend the date of hearing where the complaint is based upon
nuisance, and shall not extend the date of hearing where the complaint is based upon
conduct which is alleged to constitute a serious danger to the public health, safety, or

peace.
Section 1-311.Defenses.

The Court shall grant the remedies allowed in this Chapter, except that one or more of the
following may constitute a sufficient defense, to the extent necessary to ensure justice, to
an action brought under this Chapter:

(a) The premises are untenable, uninhabitable, or constitute a situation where there is a
constructive eviction of the tenant, in that the premises are in such a condition, due to the
fault of the landlord, that they constitute a real and serious hazard to human health and

safety and not a mere inconvenience.

(b)  The landlord has failed or refused to make repairs which are the landlord’s
responsibility after a reasonable demand by the tenant to do so, without good cause, and
the repairs are necessary for the reasonable enjoyment of the premises.

(c) There are monies due and owing to the tenant because the tenant has been required
to make repairs which are the obligation of the landlord and the landlord has failed or

10
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refused to make them after a reasonable notice. Such sums may be a complete or partial
defense to a complaint for eviction, but only to the extent that such sums set off monies
owed for occupancy. A tenant may be evicted after such a period if he or she fails or
refuses to pay the reasonable rental value of the premises.

(d) That due to the conduct of the landlord, there is injury to the tenant in such a way
that justice requires that relief be modified or denied. This may include the equitable
defenses of estoppel, laches, fraud, misrepresentation, and breaches of serious and
material obligations for public health, safety, and peace standards.

(e) That there are such serious and material breaches of applicable housing law on the
part of the landlord that it would be unjust to grant the landlord a remedy. - -

(f) The landlord is evicting the tenant because of his or her race, sex, sexual orientation,
religion, age, marital status, family status, or because the tenant is disabled.

(g) The landlord terminated the tenancy in retaliation for the tenant’s attempt to secure
his or rights under this Code or to force the landlord to comply with his duties under this

Code.

{h) Any other material fact relevant under this Code or Tribal customs and traditions the
tenant might present that may explain why the eviction is unjust and unfair.

(i) On the trial of an action brought under this Chapter, the issue shall be the right of
actual possession and the merits of title shall not be inquired into.

Section 1-312.Discovery and Pre-hearing Procedures.

Extensive, prolonged, or time consuming discovery and prehearing proceedings will not
be permitted, except in the interests of justice and for good cause shown by the moving
party. Discovery shall be informal, and reasonably provided on demand of a party, and it
shall be completed no later than five (5) calendar days before the date of hearing.
Requests for discovery shall be made no later than five (5) calendar days following the
setting of a hearing date. The court may enter reasonable orders requiring discovery or
protecting the rights of the parties upon reasonable notice.

Section 1-313.Evidence.

The Court may consider any oral or documentary cvidence presented that is relevant to
the facts and issues raised by the Complaint without regard to its admissibility under the
rules of evidence that apply to other court proceedings; however, the Court may give less
welght to evidence that is hearsay or otherwise inadmissible under the rules of evidence.
Evidence of the customs and traditions of the Tribes shall be freely admitted.

Il
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Section 1-314.Burden of Proof.

The burden of proof in all proceedings under this Chapter shall be preponderance of the
evidence.

Section 1-315. Trials.

Whenever an issue of fact is presented by the pleadings, it shall be tried by the Tribal
Court Judge. No party shall have the right to a trial by jury for actions brought under this

Chapter.
Section 1-316.Judgment.

Within five (5) calendar days of the date of the hearing, the Court shall grant and enter
judgment and the judgment shall grant all relief that the parties are entitled to as of the
date of the judgment. The judgment may:

(a) Order issuance of a Writ of Restitution ordering the immediate eviction of a tenant
and delivery of the premises to the landlord;

(b)  Grant actual damages as provided in the agreement of the parties or this Chapter,
including interest;

(¢) Order the parties to carry out an obligation required by law;
(d) Establish a payment plan for the tenant;
(¢) Order rent payments out of per capita payment or through garnishment;

() Establish a Power of Attorney in another person/agency to fulfill rights or obligations
of either landlord or tenant;

(g) Remediate the action in part or in whole through appropriate recalculation of rent;

(h)  Order the tenant to perform work for the landlord, lessor or owner to pay off back
rent due and/or damages;

(i) Order the payment of attorneys’ fees and, where allowed by law or agreement, costs
and expenses of litigation, except where such costs and fees would be awarded against
the Tribe without its express and unambiguous written consent;

() Order the parties into negotiations: or

(k) Grant any relief provided in this Code or allowed in law or equity, or by the Tribes’
12
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customs and traditions.
Section 1-317.Form of Judgment,

The judgment shall state the relief granted by the Court to any party, but need not state
findings of fact or conclusions of law in support of the judgment. The judgment may
state brief reasons for it. If a trial is held, the judge should, whenever possible, render his
or her decision immediately after both parties have rested their case and award costs and

restitution as appropriate.
Section 1-318.Execution of the Judgment.

The judgment may be executed by a duly authorized law enforcement officer or officer of
the Court, appointed by the Court for such a purpose.

(a) To execute a Writ of Restitution, the officer shall:

¢)) Remove all the evicted persons from the premises and verbally order them
not to re-enter;

2) Provide a copy of the Writ of Restitution to all adult tenants;

(3) Post copies of the Writ of Restitution on the doors of the premises, if
applicable, if there is not any adult tenant present at the time of execution;

and

(4) Supervise the removal of the possessions of the evicted persons by the
former tenants or pursuant to the June 10, 1994 Tribes’ Abandoned
Property Resolution, (Resolution #66-94), if applicable, or, if the
abandoned property resolution is not applicable, pursuant to Subsection

(b) below.

(b) If the Tribes” abandoned property resolution is not applicable and the former tenant
does not remove his or her belongings, personal property shall be handled as follows:
Following forcible eviction of the defendant and/or other occupants, the former
occupant’s personal property shall be stored by the landlord for at least thirty (30) days,
either on the premises or at another suitable location. In order to reclaim their property,
the former occupants shall pay the reasonable costs of its removal and storage. If they do
not pay such costs within thirty (30) days, the landlord is authorized to sell the property
in order to recover these costs. The landlord shall not condition return of the former
occupant’s personal property on the payment of any costs or fees other than those of
removal and storage of those personal possessions. If a landlord attempts to condition
return of personal possessions on payment of any other cost or fee, the landlord shall
forfeit his or her right to the costs of removal and storage. Upon request by the former

13
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occupants, the landlord shall provide them with pertinent information concerning the
sale, including the time, date and location. Any proceeds from the sale in cxcess of the
storage and removal costs shall be remitted to the former occupants. Nothing in this
Section shall be construed to prevent the former occupants from reclaiming property
remaining after the sale if they can arrange to do in a manner satisfactory to the owner. If
the abandoned property is of cultural, religious, or ceremonial significance, the landlord
shall have an affirmative duty to locate next of kin and/or contact the Tribes in order to

return these items.

{c) Any law enforcement officer shall, upon receipt of an order of the Court, execute the
Judgment or order made by it within five (5) calendar days of the date of the judgment or
order and make a report to the Court on what was done to enforce it. Otherwise, the
judgment shall be subject to execution in the manner otherwise provided under Tribal

law.
Section 1-319.Forcible Eviction.

Where the Court orders an eviction, and the defendant or any other occupant of the
premises refuses to vacate voluntarily by the effective date of that Order, the defendant or
other occupants may be forcibly removed from the premises by a Tribal or other
appropriate law enforcement officer. In the event of a forcible eviction, any abandoned
“property shall be disposed of pursuant to the June 10, 1994 Tribes’ Abandoned Property
Resolution, (Resolution #66-94), if applicable or, if the abandoned property resolution is
not applicable, as described in Section 1-318 of this Chapter.

Section 1-320.Immediate Possession.

(a) Upon filing the complaint, the plaintiff may, upon motion, have immediate
possession of the premises by a writ of possession issued by the Tribal Court and directed
to an appropriate law enforcement official for execution, where it appears to the
satisfaction of the Tribal Court, after notice to the defendant and a hearing on the motion,
from the complaint and from any affidavits filed or oral testimony given by or on behalf
of the parties, that the defendant resides off of the Reservation, has departed from the
Rescrvation, cannot, after due diligence be found on the Reservation, or has concealed
himself or herself to avoid the service of summons.

(b) Written notice of the hearing on the motion shall be served on the defendant by
the plaintiff in accordance with the Tribal Court’s rules, and shall inform the defendant
that he or she may file affidavits on his or her behalf with the Court and may appear and
present testimony on his or her behalf, and that, if he or she fails to appear, the plaintiff
may apply to the Court for a writ of possession,

{c) The Court may require the plaintiff to file an undertaking with good and sufficient
sureties in a sum to be fixed and determined by the Court to the effect that, if the plaintiff
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fails to recover judgment against the deféndant for the possession of the premises or if the
suit is dismissed, the plaintiff will pay to the defendant such damages, not to excced the
amount fixed in the undertaking, as may be sustained by the defendant by reason of such
dispossession under the writ of possession. An action to recover such damages shall be
commenced by the defendant in the Tribal Court within one year from the date of entry of
dismissal or of final judgment in favor of the defendant,

(d) Notwithstanding the foregoing, the Tribes shall not be required to post bond or
any other type of surety in order to obtain a writ of possession.

Section 1-321.Stay of Execution.

If judgment for possession of the premises enters in favor of the landlord, the tenant may
apply for a stay of execution of the judgment or order within five (5) calendar days of the
judgment being rendered. The Court may grant the stay for good cause, if any of the
following is established:

(a) Good and reasonable grounds affecting the well being of the party are stated; or

{(b) There would be no substantial prejudice or injury to the prevailing party during the
period of the stay; or

(¢) Execution of the judgment could result in extreme hardship for the party§ or

(d) A bond is posted or monies are paid to the Court, to satisfy the judgment or payment
for the reasonable use and occupancy of the premises during the period of time following
the judgment. No stay may exceed three months in the aggregate. The clerk shall
distribute such arrearages to the landlord in accordance to any order of the Court.

Section 1-322.Appeals.

Appeals under this Chapter shall be handled according to the general Tribal appellate
provisions, with the exception that the party taking the appeal shall have only five (5)
calendar days from the entry of the order of judgment to file an appeal. All orders from
the Court will remain in effect during the pendency of an appeal under this Chapter
unless otherwise ordered by the Court.
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